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QUEEN'S  BENCH  DIVISION. 

February  10  and  13,  1890. 

(Before  Cave  and  Smith,  JJ.) 

Stubbs  v.  The  Director  op  Public  Prosecutions,  (a) 

Private  prosecution — Charge  dismi/tsed — Prosecutor  bound  over-^ 
Bill  preferred  by  prosecutor — True  bill — Case  undertaken  by 
Public  Prosecutor — Acquittal — Costs  of  defendants — 22  ^^  23 
Vict.  c.  17—80  ^  31  Vict.  c.  35,  s.  2—42  ^  43  Vict.  c.  22,  s.  7. 

It  is  provided  fey  30  ^  31  Vict,  c,  85,  s.  2,  that  when  an  indict- 
ment is  preferred  under  22  ^  23  Vict.  c.  17,  and  the  person 
accused  is  acquitted,  the  court  may  order  the  prosecutor  o?'  other 
person  by  or  at  whose  instance  such  indictment  shall  have  been 
preferred  to  pay  the  costs  of  the  accused  person. 

42  ^'  43  Vict.  c.  22,  s.  7,  enacts  that,  if  any  person  is  bound 
over  to  prosecute,  or  has  given  security  for  costs,  he  shall,  upon 
the  Director  of  Public  Prosecutions  undertaking  the  case,  be 
released  from  such  obligation,  and  the  Director  of  Public  Prose- 
cutions  shall  be  liable  to  costs  in  lieu  of  such  person. 

Where  a  person,  who  was  bound  over  to  prosecute  a  charge 
under  22  ^  23  Vict.  c.  17,  preferred  a  bill  of  indictment  and  a 
true  bill  was  found,  the  Director  of  Public  Prosecutions  under- 
took the  case,  and  the  accused  were  acquitted.  An  order  was 
made  that  the  Director  of  Public  Prosecutions  should  pay  the 
costs  of  the  persons  acquitted. 

Held,  that  the  order  was  bad. 

THE  following  case  was  agreed  to  hy  the  parties  for  the  pur- 
pose of  raising  the  questions  therein  for  the  opinion  of  the 
court  :— 
1.  At  all  the  times  hereinafter  referred  to  the  defendant  was 

(a)  Reported  by  W.  H.  Hovsfall,  Esq.,  Barrister-at-Law. 
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Stdbbs      and  still  is  liolding  the  office  of  SoUeitor  for  the  Affairs  of  Her 
_,     ^'  Majesty ^s  Treasury  within  the  meaning  of  the  Prosecution  of 

OT  PmwSra^"  Offences  Act,  1884. 

PaosBcoTioNs.      2.  In  the  month  of  November,  1885,  one  John  Ciibitt  Gosthng 

rrr:        made  a  charge  before  an  alderman  of  the  city  of  London  that  the 

plaintiffs  had  committed  the   offence  of  a  criminal   conspiracy 

Practice-^    within  the  jurisdiction  of  the  said  alderman,  and  the  said  alder- 

Coits-Pri'  man,  after  hearing  evidence,  refused  to  commit  or  to  bail  the 

^thn^C^'  plaintiffs  to  be  tried  for  the  said  offence. 

undertaken  bif       3.  Thereupon  the  said  John  Cubitt  Gostling  desired  to  prefer 

Public  Prose-  ^n   indictment  respecting  the  said  offencOj  and  the  alderman, 

^iucToSdt-  pursuant  to  22  &  23  Vict.  c.  17,  took  the  recognisance  of  the 

fendanu-^    Said  John  Cubitt   Gostling  to  prosecute  the   said  charge,  and 

p  *^^''SL^   transmitted  such  recognisance  and  the  information  and  deposi- 

(ut'^^-^^'Js  tions  to  the  Central  Criminal  Court  in  the  same  manner  as  he 

Via,  c.  17 ;  30  would  have  done  in  case  he  had  committed  the  plaintiffs  to  be 

J[  31  ^^c^'<^   tried  for  such  offence. 

43  VicL  t\t     ^'  "^^  ^*^^  '^^^^  Cubitt  Gostling,  at  the  sessions  of  the  said 
«.7.'     '  court,  held  the  3rd  day  of  May,  1886,  preferred  a  bill  of  indict- 
ment for  the  said  offence  against  the  plaintiffs  before  the  grand 
jury,  who  found  a  true  bill. 

5.  The  trial  of  the  said  indictment  was  adjourned  to  the  sub- 
sequent sessions  at  the  plaintiff's  request.  The  defendant,  on 
or  before  the  30th  day  of  May,  1886,  and  after  the  finding  of 
the  said  bill,  as  Director  of  Public  Prosecutions  under  the 
Prosecution  of  Offences  Acts,  1879  and  1884,  and  the  regulations 
made  thereunder,  undertook  the  prosecution  of  the  said  indict- 
ment. The  plaintiffs  were  tried  at  the  session  of  the  said  court 
held  on  the  3rd  day  of  August,  1886,  before  the  Recorder  of 
London,  and  were  both  acquitted. 

6.  The  plaintiffs  had  not  been  committed  to  or  detained  in 
custody,  or  bound  by  recognisance  to  answer  such  indictment. 
The  said  John  Cubitt  Gostling  gave  no  security  for  costs. 

7.  At  the  session  of  the  said  court  held  on  the  13th  day  of 
September,  1886,  the  said  Recorder  made  the  following  order : 

Central  Oriminal  Court  to  wit.— At  the  general  session  of  Oyer  and  Terminer,  and 
general  session  of  the  DeliTery  of  the  Queen's  Gaol  of  Newgate  and  other  prisons 
holden  for  the  jurisdiction  of  the  Central  Criminal  Court  at  the  Justice-hall  in  the 
Old  Bailey  in  the  suburhs  of  the  City  of  London  on  Monday,  the  ISth  day  of 
September,  188G.  Whereas  on  the  7th  day  of  April,  1886,  one  John  Cubitt  Gostling, 
under  the  provisions  of  the  Act  22  &  23  Yiot.  c.  17,  entered  into  recognisances  in  the 
sum  of  200/.  to  prefer,  or  cause  to  be  preferred,  at  the  then  next  session  of  this  court 
a  bill  of  indictment  against  George  Laurie  Stubbs  and  Thomas  Irving  for  conspiring 
to  cheat  and  defraad  the  shareholders  of  a  company  called  J.  C.  Gostling  and  Company 
Limited,  of  divers  sums  of  money.  And  whereas  the  said  bill  of  indictment  was  pre- 
ferred by  or  at  the  instance  of  the  said  J.  C.  Gostling,  and  found  by  the  grand  jury  at 
the  session  of  this  court  held  on  the  3rd  day  of  May  in  the  year  aforesaid.  And 
whereas  after  the  preferring  of  the  said  biU  of  indictment  the  Director  of  Pnblio 
Prosecutions  undertook  the  said  prosecution  under  the  provisions  of  the  Prosecutions 
of  Offences  Act,  1879,  which  prosecution  was  thereupon  and  thereafter  carried  on  by 
the  said  Director  of  Public  Prosecutions.  And  whereas  at  the  session  of  this  court 
held  on  Tuesday,  the  3rd  day  of  August,  1886,  the  said  George  Laurie  Stubbs  and 
Thomas  Irving  were  severally  acquitted  upon  the  said  indictment.  Now  this  court,  in 
pursuance  of  the  provisions  of  sect.  2  of  the  statute  30  &  31  Yiot.  c.  35,  doth  order 
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thai  the  proaeontor  or  other  person  by  or  at  whose  instance  the  said  indictment  nraa        Stubbs 
preferred  do  pay  unto  the  said  George  Laurie  Stubbs  and  Thonaaa  Irving  the  sum  of  v. 

164L  17&,  being  the  just  and  reasonable  costs,  charges,  and  expenses  of  the  said  Thb  DmaoTOR 
accused  persons  and  their  witnesses  caused  or  occasioned  by  or  consequent  upon  the     ov  Pdbuo 
preferring  of  such  bill  of  indictment,  and  taxed  by  the  proper  officer  of  the  court  Pbosbcutions. 

Dated  the  25th  day  of  October,  1886.— H.  K.  Avory,  Deputy  Clerk  of  the  said 

Court.  1390^ 

The  defendant  subseqaentlj  applied  on  the  24th  day  of  PrZtice^ 
November,  1886,  to  rescind  the  said  order,  but  the  Becorder  CoBtB—PrU 
refused  such  application.  vateproteai. 

8.  At  the  session  of  the  said  court  held  on  the  31  st  day  of  f^^riahMbv 
January,  1887,  the  said  order  was  amended  in  the  defendant's  Public  Pro$€. 
absence  by  ordering  that  the  Director  of  Public  Prosecutions  cutor^Ae- 
(instead  of  the  prosecutor  or  other  person  by  or  at  whose  ^/ndanu-^ 
instance  the  said  indictment  was  preferred)  should  pay  unto  the  Liability  of 
said  George  Laurie  Stubbs  and  Thomas  Irving  the  sum  of  ^Ww  A)se. 
164Z.  17».,  being  the  just  and  reasonable  costs,  &c.  fS!"c.  17* ao 

The  notice  of  an  application  for  the  above  amendment  was  ^  si  Victl  c. 
given  on  the  2nd  day  of  January,  1890,  to  the  defendant,  who  ?^'^.^'  *^  * 
informed  the   plaintiffs^  solicitor   that  he  intended  to  take  no         5.V'  ^^' 
steps  with  respect  to  the  application,  of  which  notice  had  been 
given  by  the  said  notice,  and  that  he  did  not  assent  to  such 
application. 

9.  The  defendant  has  refused  to  pay  the  sum  mentioned  in 
the  said  order.     The  said  orders  was  served  on  the  defendant. 

The  questions  for  the  opinion  of  the  court  are : — (1)  Had  the 
recorder  power  under  the  circumstances  aforesaid  to  make  the 
said  orders  or  either  of  them  ?  (2)  Are  the  said  orders  or  either 
of  them  made  lawfully,  and  in  accordance  with  30  &  31  Vict.  c. 
35,  8.  2,  and  the  Prosecution  of  Offences  Acts,  1879  and  1884  f 
(3)  Is  the  defendant  now  entitled  to  raise  objection  to  the 
validity  of  the  said  orders  or  either  of  thejn  ?  (4)  Can  the  plain- 
tiffs enforce  in  any  manner  against  the  defendant  the  payment 
of  the  sum  ordered  to  be  paid  by  the  said  orders  or  either  of 
them  ? 

The  Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17)  provides 
as  follows : 

After  the  let  day  of  Septemher,  1859,  no  hill  of  indictment  for  any  of  the  o£fences 
following,  Yiz.,  conspiiacy  (inter  aha)  shall  he  presented  to  or  found  by  any  grand 
jury,  unless  the  prosecutor  or  other  person  presenting  such  indictment  has  been 
bound  by  recognisance  to  prosecute  or  give  evidence  against  the  person  accused  of 
such  offence.    .    .    . 

The  Criminal  Law  Amendment  Act,  1867  (30  &  31  Vict,  c, 
32),  enacts : 

Sect.  2.  Whenever  any  biU  of  indictment  shall  be  preferred  to  any  grand  jury,  xmder 
the  provisions  of  the  Act  22  &  28  Yict.  c.  17,  against  any  person  who  has  not  been 
committed  to  or  detained  in  custody,  or  bound  by  recognisance  to  answer  such  indict- 
ment,  and  the  person  accused  thereby  shall  be  acquitted  thereon,  it  shal>  be  lawful 
for  the  court  before  which  such  indictment  shaU  be  tried,  in  its  discretion,  to  direct 
and  order  that  the  prosecutor  or  other  person  by  or  at  whose  instance  such  indict- 
ment shall  have  been  preferred  sludl  pay  unto  the  accused  person  the  just  and 
reasonable  costs,  charges,  and  expenses  of  such  accused  person  and  his  witness  (if 
any)  caused  or  occasioned  by  or  consequent  upon  the  preferring  of  such  bill  of  indict- 
ment, to  be  tweed  by  the  proper  officer  of  the  court. 

B  2 
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Btubbs  The  Prosecation  of  Oflfenoes  Act,  1879  (42  &  43  Vicfc.  0.22), 

The  dTrbctor  «'  ^'  '^  ^^  ^^^  following  terms  : 

OF  PuBuo         Where  any  criminal  proceeding  ia  instituted,  undertakeDf  or  carried  on  by  the 
Pbobecutions.  I^irector  of  Public  Prosecutions,  such  Director  shi^U  not  be  bound  over  to  prosecute  or 

'  conduct  such  proceedings,  or  required  to  give  security  for  costs,  and  it  shall  not  be 

1890.         necessary  to  bind  over  any  person  to  prosecute  or  conduct  such   proceedings,  and  if 

'         any  person  is  so  bound  over,  or  has  given  security   for  costs,  he  shall,  upon  the 

Practice^     Director  of  Public  Prosecutions  undertaking  the  case,  be  released  from  such  obliga. 

Coglg pfi,    tion,  and  the  security  shall  be  deemed  to  have  been  cancelled,  and  the  Director  of 

vate  prosecu'    ^^^^^^  Prosecutions  snail  be  liable  to  costs  in  lieu  of  such  person. 

undertaken  by      The  Prosecution  of  OfEences  Act,  1884  (47  &  48  Vict.c.  58), 
Ihtbiic  Prose,  enacts : 

auiital  ofd  ^^^^'  ^*  ^°  ^^^  ^^^^  ^^^  passing  of  this  Act,  all  appointments  made  in  pursuance 

fendaii  -^  of  the  principal  Act  are  revoked,  and  the  person  for  the  time  holding  tho  office  of 

IJahilit^  f  ^<>l^<^i^^  ^^^  ^^^  Affairs   of  Her  Majesty's   Treasury  shall  be  Director  of  Public 

111  1^    /^  Prosecutions,  and  perform  the  duties  and  hare  the  powers  of  such  Director. 

VicLc.  17^80      Finlayj  Q.G.  (with  him  Willes   Ghitty)  for  tho  plaintiffs. — ^The 
^81  Vict,c.  prosecutor  was  bound  over  to  prosecute  under  the  above  provi- 
43  Vict' €^22  ®'^^  ^*  ^^^  Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17). 
8,7?     '  By  30  &  31  Vict.  c.  32,  the  prosecutor,  as  he  preferred  the  indict- 
ment, was  liable  to  be  ordered  by  the   court  to  pay  the  costs  of 
the  accused    persons,  as  they  were    acquitted.      Then  by  the 
Prosecution  of  Offences  Act,  1879  (42  &   43  Vict.  c.  22),  s,  2, 
when  the  Director  of  Public  Prosecutions  undertook  the  case,  the 
original  prosecutor  was   released  from  all  liability  to  pay  costs, 
and  the  Director  of  Public  Prosecutions  became  liable  to  costs 
in   lieu  of  the   original   prosecutor.      The   Director  of    Public 
Prosecutions,  when  he  takes  up  a  case,  stands  in'  the  shoes  of  the 
original  prosecutor,  he  becomes  the  effective  person  carrying  on 
the  prosecution,  and  the  defendant  is  entitled  to  the  security  of 
that  person. 

Sir  JB.  M  Wehster,  A.-6.  (with  him  JB.  S.  Wright  and  Horace 
Avory)  for  the  defendant — The  Recorder  had  no  power  to  alter 
in  January  the  order  which  he  had  made  tho  previous  session. 
But,  irrespective  of  that  point,  the  defendant  is  not  liable  to  pay 
these  costs,  and  the  order  is  bad.  Prior  to  1879  the  Crown  had 
the  right  to  take  up  a  prosecution  at  any  time  without  any 
liability  as  to  costs.  It  was  intended  by  the  Prosecution  of 
Offences  Act,  1879  (42  &  43  Vict.  c.  22),  s.  2,  that  when  the 
Director  of  Public  Prosecutions  undertook  a  case  the  original 
prosecutor  should  be  relieved  from  liability  as  to  future  costs,  but 
not  that  the  Director  of  Public  Prosecutions  should  be  liable  for 
the  costs  incurred  before  he  undertook  the  case,  and  that  he  should 
only  be  liable  when  security  for  costs  had  been  given  by  the 
original  prosecutor.  It  was  never  intended  that  a  public  officer 
acting  under  the  directions  of  the  Secretary  of  State  or  the 
Attorney-General  should  be  liable  for  costs.  The  order  as 
originally  made  was  right,  because  the  person  who  prefers  tho 
indictment  is  the  person  to  be  made  liable. 

Finlay  in  reply. 

Feb.  is, — Cavb,  J. — ^The  question  ntised  i»  this  case  is,  whether 
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the  order  of  the  Central  Criminal  Court  of  the  25th  day  of  October,       Stdbrb 

1886,  as  amended  by  the  order  of  the  31st  day  of  January,  1887,  j,^^  dimctob 
is  good.     The  Court  thereby  order  the  Director  of  Public  Pro-     of  Public 
secntions  to  pay  to  Stubbs  and  Irving  164Z.  17«.  for  costs.     This  Pbo8bcutior8. 
order,  it  is  said,  is  pi*oper]y  made  under  30  &  31  Vict.  c.  55,  s.  2.        ^^ 

In  November,  1885,  Gosling  charged  Stubbs  and  Irving  with        — [ 
criminal   conspiracy,  but  the  alderman  who  heard  the  charge    ^^'^^^^r'. 
declined  to  commit  them  for  trial.     Thereupon  Gosling  entered  ^'*~ictf' 
into  recognisances  under  22  &  23  Vict.  c.  17,  and  preferred  Sk  tion—C(ueun- 
bill  of  indictment  against   Stubbs  and  Irving  at  the  Central   ^'?**"  ^ 
Criminal  Court  on  the  3rd  day  of  May,   1880,  which  bill  was  ™ij;^- 
found   by  the  grand  jury.      After  the   finding  of  the  bill  the  quiua/ojde^ 
Director  of  Public  Prosecutions  undertook  the  prosecution.     On  f^ndunts^ Lia- 
the  3rd  day  of  August,  1886,  Stubbs  and  Irving  were  tried  and  ^fjlJ^^^H^ 
acquitted.      Gostling  had  given  no  security  for  costs.     On  the  22  j-  23  Vict. 
13th  day  of  September,  1886,  the  Recorder  made  the  order  dated  c  17;  iW  ^  31 
the  25th  day  of  October,  1886,  ordering  the  prosecutor  or  other  J2  ^''id^Fic^ 
person  by  or  at  whose  instance  the  indictment  was  preferred  to     c.  22,  s.  7. 
pay  Stubbs^  and  Irving's  costs,  and  on  the  31st  day  of  January, 

1887,  he  amended  the  order  by  ordering  the  Director  of  Public 
Prosecutions  to  pay  them.  For  the  plaintiffs  it  was  contended 
by  Mr.  Finlay  that  the  order  was  good  under  30  &  31  Vict.  c.  35, 
B.  2,  and  42  &  43  Vict.  c.  22,  s.  7.  By  22  &  23  Vict.  c.  17, 
intituled  "  An  Act  to  prevent  vexations  indictments  for  certain 
misdemeanours,'-  no  indictment  for  (amongst  other  offences) 
conspiracy  is  to  be  presented  to  any  grand  jury  unless  (among 
other  alternatives)  the  prosecutor  has  been  bound  over  to  pro- 
secute the  accused.  By  30  &  31  Vict.  c.  35,  s.  2,  it  is  enacted 
that  whenever  any  bill  of  indictment  shall  be  preferred  to  any 
grand  jury  under  the  provisions  of  22  &  23  Vict.  c.  1 7,  against 
any  person  who  has  not  been  committed  or  detained  in  custody 
or  bound  by  recognisance  to  answer  such  indictment,  and  the 
person  accused  thereby  shall  be  acquitted  thereon,  it  shall  be 
lawful  for  the  court  before  which  such  indictment  shall  be  tried 
in  its  discretion  to  direct  and  order  that  the  prosecutor  or  other 
person  by  or  at  whose  instance  such  indictment  shall  have  been 
preferred,  shaU  pay  to  the  accused  person  his  just  and  reasonable 
costs  to  be  taxed.  By  42  &  43  Vict.  c.  22,  s.  7,  when  any 
criminal  proceeding  is  instituted,  undertaken,  or  carried  on  by 
the  Director  of  Public  Prosecutions,  such  director  sball  not  be 
bound  over  to  prosecute  or  conduct  such  proceeding,  or  required 
to  give  security  for  costs,  and  it  shall  not  be  necessary  to  bail 
over  any  person  to  prosecute  or  conduct  such  proceeding,  and  if 
any  person  is  so  bound  over  or  has  given  security  for  costs,  he 
shaU,  upon  the  Director  of  Public  Prosecutions  undertaking  the 
case^  be  released  from  such  obligation,  and  the  security  shall  be 
deemed  to  have  been  cancelled,  and  the  Director  of  Public  Pro- 
secutions shall  be  liable  to  costs  in  lieu  of  such  person.  Now,  it 
is  clear  that  in  this  case  no  order  such  as  that  in  question  could 
have  been  made  on  the  Director  of  Public  Prosecutions  under 


6  CRIMIKAIi  LAW  CASES. 

Stubbs      30  &  si  Yict.  c.  85^  alone,  seeing  tliat  he  was  not  tbe  person  by 
-     J'-  or  at  whose  instance  the  indictment  was  preferred.   42  &  43  Vict. 

OF  PnsLio    c*  ^^i  ^*  ^^  ^^  qnite  general,  and  is  not  confined  to  cases  coming 
PBOBBcunoifB.  under  the  Vexatious  Indictments  Act.     Where  the  Director  of 
—T        Public  Prosecutions  undertakes  the  prosecution  it  releases  the 
'        prosecutor,  who  has  been  bound  over,  from  his  obligation,  and 
Practice—    where  he  has  given  security  for  costs,  the  security  is  to  be  deemed 
Costs—Pri-'  to  have  been  cancelled.     So  far,  there  is  no  indication  of  any 
tioi^-^a»Bun-  intention  to  relieve  the  prosecutor  from  any  costs  he  may  be 
dertaken  by    ordered  to  pay  under  30  &  31  Vict.  c.  35,  s.  2.     The  concluding 
Public  Prose,  words  of  the  clause  are  relied  on  for  this  purpose.     They  are : 
gw7to/o/ dfe-  *'  ^^^  *^®  Director  of  Public  Prosecutions  shall  be  liable  to  costs 
fendants^    in  lieu  of  such  person.''     Looking,  however,  at  the  grammatical 
^^^'%</    construction,  I  think  these  words  must  be  read  to  impose  no 
cutor~22  ^'23  ™ore  liability  on  the  Director  of  Public  Prosecutions  than  that 
Vict.c.  17;  80  from  which  the  original  prosecutor  is  relieved  by  the  preceding 
<j-  Z\  Vict,  c,  words  ]  that  is,  the  costs  for  which  he  is  liable  under  his  security. 
48  Victl  1 22  ^^^  ^^^  *^®  words  "  tho  Director  of  Public  Prosecutions  shall  be 
».  7.      *  liable  to  costs  in  lieu  of  such  person,"  no  one  would  have  been 
liable  for  the  costs  for  which  security  had  been  given,  and  it 
seems  more  natural  to  read  these  words  as  imposing  on  the 
Director  of  Public  Prosecutions  the  liability  from  which  the 
original  prosecutor  had  by  the  preceding  words  been  released, 
rather  than   to  construe  them  as  imposing  a  liability  on  the 
Director  of  Public  Prosecutions  greater  than  that  from  which  the 
original  prosecutor  had  just  been  released,  and  so  to  give  the 
original  prosecutor  an  immunity  which  there  is  nothing  in  the 
preceding  words  to  show  that  he  was  intended  to  have.     If  it 
had  been  intended  by  the  last  clause  that  the  Director  of  Public 
Prosecutions  should  bear  the  costs  which  might  be  ordered  to 
be  paid  under  30  &  31  Vict.  c.  35,  in  such  a  case  as  this  I  shoxdd 
certainly  have  expected  to  find  in  the  preceding  words  some 
indication  of  an  intention  that  the  original  prosecutor  should  be 
relieved  from  them.     If,  then,  this  is  the  natural  interpretation 
of  the  language  of  the  section,  is  it  also  the  reasonable  one  ?     It 
is  said  it  is  unreasonable  that  the  original  prosecutor  should 
remain  liable  for  the  costs  when  he  has  lost  all  control  over  the 
conduct  of  the  prosecution.     There  would  be  more  force  in  the 
observation  if  the  liability  to  the  costs  followed  automatically  on 
the  acquittal  of  the  accused.     Bat  this  is  not  so ;  the  court  is  to 
make  the  order  in  its  discretion ;  and,  considering  that  the  object 
of  the  section  giving  the  court  power  to  order  the  prosecutor  to 
pay  the  costs  was  to  discourage  vexatious  indictments  too  fre- 
quently preferred  for  purposes  of  extortion,  it  seems  far  more 
consistent  with  reason  that  in  such  a  case  as  the  present  the 
liability  should  remain  upon  those  who  originally  started  the  pro- 
secution and  preferred  the  indictment,  rather  than  that  it  should 
be  transferred  to  the  Director  of  Public  Prosecutions,  whose 
action  in  undertaking  a  prosecution  already  commenced,  and 
taking  up  a  bill  already  lound^  the  Legislature  cannot  reason- 
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ably  haye  intended  to  discourage.     If  the  defendant  has  been       Stdbbs 
acquitted  by  reason  that  the  prosecution  was  vexatious  in  its  ^^  DnMOTOB 
inception,  there   seems   no  adequate   reason  why  the   original    qf  Pubuo 
prosecutor  should  be  relieved  from  the  burden  of  paying  costs  Probkjdtionb. 
simply  because,  in  the  interests  of  justice,  the  Director  of  Public        j[^' 

Prosecutions  has  thought  it  right  to  intervene.     If  the  prosecu-        1 

tion  was  not  vexatious  in  its  inception,  but  has  failed  by  reason     Practux'- 
of  the  difBculty  of  proving  the  case,  or  even  by  reason  of  the   Ciw^*— ^^- 
intervention  of  the  Director  of  Public  Prosecutions,  those  seem  ^ii>n— ^wim- 
reasons,  not  why  the  Director  of  Public  Prosecutions  should  pay    dertaken  by 
the  costs,  but  why  the  defendant  should  not  get  his  costs  ;  and  ^^<^  ^J^ 
unless  it  was  shown  that  the  prosecution  was  vexatious,  that  is,  quiuaio/de- 
begun  and  continued  without  reasonable  and  probable  cause,  or    fendanu^ 
frivolous,  I  imagine  that  the  court,  in  the  due  exercise  of  their  J^^^^^l^ 
discretion,  would  decline  to  give  the  defendant  the  costs  of  the  cutor-^22  ^  33 
trial.     It  is  not  necessary  in  this  'jase  to  consider  the  wider  Tier.  c.  17 ;  80 
question  whether  an  order  under  30  &  31  Vicfc.  c.  35,  can  in  any   |^^  2*^ 42  a 
case  be  made  on  tho  Director  of  Public  Prosecutions.     It  is  43'  ^^'  ^  22 
enough  to  say  that  in  this  case,  for  the  reasons  given  above,        «.  7. 
such  an  order  could  not  be  made,  and  therefore  our  judgment 
must  be  for  the  defendant.     I  should  like  to  add  for  myself  that 
of  course  we  have  not  had  before  us  the  merits  of  the  case,  and 
are  deciding  simply  on  the  point  of  law;   but  I  find  it  very 
difficult  to  conceive  what  the  circumstances  c«)uld  be  which  would 
justify  such  an  order  being  made  on  the  Director  of  Public 
Prosecutions. 

Smith,  J. — In  this  case  the  Recorder  of  London,  at  the  termi- 
nation of  a  case  before  him  at  the  Central  Criminal  Court,  in  the 
first  instance  made  an  order  that  the  prosecutor  or  other  person 
by  or  at  whose  instance  the  indictment  was  preferred  should  pay 
the  costs  to  the  defendants,  and  at  a  subsequent  session  ho 
altered  that  order  by  making  an  order  on  the  Director  of  Public 
Prosecutions  to  pay  the  said  costs.  Now,  Gostling  in  this  case 
instituted  a  criminal  prosecution  against  Stubbs  and  Irving  for 
conspiracy,  but  the  charge  was  dismissed  by  the  alderman  who 
heard  it.  Thereupon  Gostling  was  bound  over  under  the  pro- 
visions of  the  Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17} 
to  prosecute  at  the  Old  Bailey,  and  entered  into  recognisances 
in  that  behalf.  Having  been  so  bound  over,  he  preferred  an 
indictment  at  the  Central  Criminal  Court  against  Stubbs  and 
Irving,  and  having  so  preferred  that  indictment,  he  then  brought 
himself  within  30  &  31  Vict.  c.  35,  s.  2,  which  enacts  that  at  the 
termination  of  a  criminal  prosecution  tho  judge  who  tries  it  may, 
if  he  thinks  right,  order  that  the  prosecutor  pay  the  costs  of  the 
defendant  if  the  defendant  is  acquitted.  In  these  circumstances 
the  Director  of  Public  Prosecutions  intervened,  and  conducted 
the  case  at  the  trial,  and  at  the  trial  failed.  Thereupon  the  order 
was  made  first  of  all  that  the  prosecutor  or  other  person  should 
pay  the  defendants'  costs,  and  subsequently  the  Recorder  altered 
that  order  by  making  it  an  order  upon  the  Director  of  Public 
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Stdbbs       Prosecations.     The  qaestion  which  has  been  argued  before  ns 

^'  is,  whether  or  not  the  Director  of  Public  Prosecutions  can  be 

OF  PuBLio    ordered  under  these  circumstances  to  pay  the  costs  of  the  defcn- 

Pbosecutiomb.  dants.     Now,  it  is  clear  that  he  could  not  be  ordered  to  pay  by 

~"        reason  of  80  &  31  Vict.  c.  35,  s.  2,  for  the  simple  reason  that  he 

- '        was  not  the  person  who  in  this  case  had  preferred  the  indictment. 

Practice—     But  it  was  alleged  that  he  could  be  made  to  pay  by  reason  of 

Cost8^Pri-    42  &  43  Vict.  c.  22,  s.  7,  the  last  words  of  which  enact  that  in 

ti^n-^i^e^m-  certain  cases  the  Director  of  Public  Prosecutions  shall  be  liable 

dertaken  by    to  costs  in  lieu  of  Buch  person ;  that  is,  in  lieu  of  the  original 

Public  ProM"  prosecutor.      That  is   a  captivating  argument  until   one   looks 

^iuaTof^dt^  carefully  into  the  section  to  see  what  it  provides.     It  is  a  section 

fendants-^     under  which  in  certain  events  the  Director  of  Public  Prosecutions 

_^*^?'%o/    maybe  put  under  certain  responsibilities;  but  it  seems  to  me 

cutor^22^2S  *^^^  ^®  ^^  ^^^J  ^  ^®  P'*^  Under  that  responsibility  from  which 
Vict,  c  17;  30  the  Original  prosecutor  has  been  relieved.  The  section  provides 
&  81  Vict,  c,  as  follows :  "  Nothing  in  this  Act  shall  interfere  with  the  right 
'^6  Vict,  c,  22  ^^  *^°y  person  to  institute,  undertake,  or  carry  on  any  criminal 
s.  7.  '  proceeding.'*  Where  any  criminal  proceeding  is  instituted, 
undertaken,  or  carried  on  by  the  Director  of  Public  Prose- 
cutions, such  director  shall  not  be  bound  oyer  to  prosecute  or 
conduct  such  proceedings,  or  required  to  give  security  for  costs.*' 
The  meaning  of  that  is  obvious,  because  the  Director  of  Public 
Prosecutions  is  an  officer  of  state,  and  it  would  not  be  necessary 
to  bind  him  over  or  to  make  him  give  security  for  costs.  '*  And 
it  shall  not  be  necessary  to  bind  over  any  person  to  prosecute  or 
conduct  such  proceedings ;  **  that  is,  when  the  Director  of  Public 
Prosecutions  intervenes.  Then  the  section  proceeds :  "  And  if 
any  person  is  so  bound  over"  (as  the  original  prosecutor, 
Gostling,  was  in  this  case),  ''  or  has  given  security  for  costs " 
(Gostling  had  not  done  so,  because  it  was  not  a  case  in  which  he 
could  be  called  upon  to  do  so),  *'he  shall,  upon  the  Director  of 
Public  Prosecutions  undertaking  the  case,  be  released  from  such 
obligation  **  (that  is,  the  obligation  which  he  entered  into  by 
reason  of  his  recognisance  to  prosecute),  '^  and  the  security  (for 
costs)  shall  be  deemed  to  have  been  cancelled.**  So  far  there  is 
no  liability  as  to  the  payment  of  costs  placed  upon  the  Director  of 
Public  Prosecutions,  but  the  private  prosecutor  is  released  from 
two  things,  namely,  from  his  obligation  to  prosecute  and  from 
his  obligation  as  to  security  for  costs  if  he  has  given  any.  The 
section  then  proceeds  with  these  words :  "  and  the  Director  of 
Public  Prosecutions  shall  be  liable  to  costs  in  lieu  of  such 
persons.**  Liable  to  what  costs  ?  In  my  opinion,  what  the 
original  prosecutor  is  released  from  the  Director  of  Public 
Prosecutions  comes  under  obligation  to.  And  what  the  original 
prosecutor  here  has  been  released  from  is  his  obligation  to  prose- 
cute, which  was  undertaken  by  the  Director  of  Public  Prose- 
cutions^ and  his  obligation  as  to  security  for  costs,  if  any  had 
been  given,  and  for  those  costs  only  does  the  Director  of  Public 
Prosecutions  become  liable.     It  seems  to  me  that  on  this  reading 
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of  the  section  tbe  case  is  clear,  and  that  this  order,  even  if  it  Stubbs 

could  have  been  made  in  the  court  in  which  it  was  made,  is  not  dimotoii 

an  order  which  should  have  been  made.     For  these  reasons  I  of  Pobuo 
think  that  judgment  must  be  for  the  defendant.                                PR08ioono.H8. 

Judgment  for  the  defendant,  jTT^ 

Solicitors  for  the  plaintiffs,  G.  0.  Humphreys  and  Son,  1 

Solicitor  for  the  defendant.  The  Solicitor  to  the  Treasury.  Practice^ 

vate  proaecu^ 

tion-^  Cam  im- 

dertaktn  by 

Public  Prose^ 

- : cutor — Ac" 

quittal  of  de* 

fendanta^^ 

LiabiHUf  of 

Public  Prote- 

cutor— 22  ^-2^ 

CROWN  CASES  RESERVED.  ^t^iVhtf 

85,  s.  2 ;  42  ^ 

Feb.  1  and  8,  1890.  43  Vkt.  c.  22, 


(Before  Lord  Coleridge,  C.J.,   Pollock,   B.,   Hawkins, 

Gbahtham,   and  Charles,   JJ.) 

Reg.  v.  Miles,  (a) 

Indictment  for  unlawful  wounding — Special  plea  of  autrefois 
convict — Conviction  for  assault  before  court  of  summary  juris- 
diction —  Defendant  discharged  on  recognisances  for  good 
behaviour— 2^  8f  25  Vict,  c,  100,  ss,  42  and  45  ;  42  4-  43  Vict, 
c.  49,  s,  16. 

A  person  who  has  been  convicted  before  a  court  of  summary  juris- 
diction  of  an  assault  tohich  in  the  opinion  of  such  court  was  of 
so  trifling  a  nature  as  to  render  it  inexpedient  to  inflict  any 
punishment,  or  other  than  a  nominal  punishment,  and  who  has 
been  discharged  upon  giving  security  to  be  of  good  behaviour, 
cannot  afterwards  be  convicted  upon  an  indictment,  the  charges 
in  which  are  based  upon  the  same  assault, 
Semble,  per  Hawkins,  J,,  that  the  giving  of  security  to  be  of  good 
behaviour  was  intended  by  sect,  16  of  the  Summary  Jurisdiction 
Act,  1879,  as  a  substitution  for  punishment,  and  that  by  giving 
such  security  a  defendant  is  placed  in  precisely  the  same  position 
I  as  if  punishment  had  been  inflicted  upon  and  suffered  by  him, 

!  Hartley  v,  Hindmarsh  (14  L.  T.  Bep,  N.  S.  795;  L.  Rep,  1  0.  P. 

553 ;  36  L,  J,  255,  M.  0.)  distinguished, 

THIS  was  a  case  reserved  for  the  opinion  of  this  court  by  Sir 
Thomas    Chambers,   Q.C.,   Recorder    of    London,    which 
!  stated  as  follows  :— 

!  At  the  session  of  the  Central  Criminal  Court  held  on  the  I6th 

I  day  of  December,  1889,  George  James  Miles  was  arraigned  before 


*.  7. 


(a)  Reported  by  R.  CuvMnroHAX  Glbh,  Esq.,  Barristor-at-Law. 
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RsG.  me  on  an  indictment  whicli  charged  him  in  the  first  count  with 
^'  unlawfully  and  maliciously  wounding   Charles   Living;   second 

'       count  unlawfully  inflicting  grievous  bodily  harm  on   the  said 

1890.  Charles  Living ;  third  count  assaulting  the  said  Charles  Living, 
— T  __    and  thereby  occasioning  him  actual  bodily  ha;rm ;  fourth  count  a 

PUaof^re-  Common  assault  on  the  said  Charles  Living ;  fifth  count  a  common 

fois  convict^  assault  on  Harry  Anstey. 

Indictment  for 

vnhw/ul         The  indictment  was  as  follows : 

wounding^ 
Previous' con"       Central  Criminal   Court,  to  wit. — The  jurors  for  our  Lady  the  Qaeen  upon  their 
viction  sum*    o&^  present   that  Georgo  James    Miles,  on    the  twenty-sixth  day  of    October,  in 
marihtfor     the  year  of  our  Lord  eighteen  hundred  and  eighty-nine,  at  the  parish  of  West  Ham, 

assault De-   and  within  the  jurisdiction  of  tho  Central  Criminal  Court,  one  Charles  Lining  unlaw- 

fendant  dis-    fully  and  maliciously  did  wound,  against  the  form  of  the  statute  in  such  case  made  and 

charged  on  re-  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

cognisances  for 

good  behavioor      Second  count : 

c  100  ss.  42  Sc      ^^'^  ^^^  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 

45  *  42  Sc  43    Ceorge  James  Miles,  on  the  said  twenty -sixth  day  of  October  in  the  year  aforesaid,  at 

VicLc  49  JI.16.  ^^^  parish  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  and 

*  '     *  maliciously  in  and  upon  the  said  Charles  Living  did  inflict  grievous  bodily  harm, 

against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 

of  our  Lady  the  Queen,  her  crown  and  dignity. 

Third  count : 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 
George  James  Miles,  on  the  said  twenty-sixth  day  of  October  in  &e  year  aforesaid,  at 
the  parish  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in  and  upon  the 
said  Charles  Living  uidawf  ully  did  make  an  assault,  and  him  the  said  Charles  Living 
did  then  unlawfully  beat,  wound,  and  ill-treat,  thereby  then  occasioning  to  the  said 
Charles  Living  actual  bodily  harm  and  other  wrongs  to  the  said  Charles  Living  then 
did  to  the  great  damage  of  the  said  Charles  Living,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Fourth  count : 

And  the  jurors  aforesaid  upon  their  oath  af<»resaid  do  further  present  that  the  said 
George  James  Miles,  on  the  day  and  in  the  year  aforesaid,  at  the  said  parish,  and 
within  the  jurisdiction  of  the  said  court,  in  and  upon  the  said  Charles  Living  unlaw, 
fully  did  make  an  assault,  and  him  the  said  Charles  Living  unlawfully  did  beat, 
wound,  and  ill-treat,  and  to  the  said  Charles  Living  other  grievous  wrongs  then  and 
there  unlawfully  did,  to  the  sreat  damage  of  the  said  Charles  Living,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count : 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  farther  present  that  the  said 
George  James  Miles,  on  the  said  twenty-sixth  day  of  October  in  tho  said  year,  and  at 
the  said  parish  and  in  tho  said  jurisdiction  of  the  said  court,  in  and  upon  Harry 
Anstey  unlawfully  did  make  an  assault,  and  him  tho  said  Harry  Anstey  unlawfully 
did  beat,  wound,  and  ill-treat  and  other  grievous  wrongs  to  the  said  Hany  Anstey, 
then  and  there  unlawfully  did  to  the  great  damage  of  the  said  Harry  Anstey,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

The  prisoner  handed  in  a  special  plea  in  bar  of  his  prosecution 
so  far  as  the  first  four  counts  of  the  indictment  were  concerned, 
and  pleaded  not  guilty  as  to  those  counts  and  the  fifth  count,  and 
a  special  reply  was  put  in  by  the  prosecution. 
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The  follo\?ing  is  a  copy  of  the  special  plea : —  ^**- 

And  tbe  said  George  James  Miles  in  his  own  proper  person  eometb  into  court  here,         Milbs. 

and,  having  heard  the  said  indictment  read,  saith  that  our  said  Lady  the  Qaeen  ought  ' 

not  farther  to  proeecnte  the  said  indictment  against  him  the  said  George  James  Miles  1890. 

in  respect  of  the  offences  in  the  first  four  counts  of  the  said  indictment  mentioned,  [ 

because  he  saith  that  heretofore,  to  wit  on  the  twenty-eighth  day  of  October  in  the     Practice— 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-nine,  in  the  borough  of  West  p^  ^j  autre- 

Ham,  in  the  county  of  Essex,  he,  the  said  George  James  Mites,  was,  upon  the  com*   f^^g  convict 

plaint  of  the  said  Charles  Living,  duly  convicted  before  the  Court  of  Summary  Juris-  Indictment  for 
dictfon   sitting   in  and    for   the   borough   aforesaid,    for  that  he,  the  said  George       unlaw fuL 

James  Miles,  on  the  twenty-sixth  day  of  October  one  thousand  eight  hundred  and     looundina . 

eighty-nine,  did  unlawfully  assault  and  boat  the  said  Charles  Living,  and  the  said    ptfevious  con- 
court  being  of  opinion  that  the  said  offence  was  of  so  trifling  a  nature  that  it  was    miction  sum* 
inexpedient  to  inflict  any  other  than  a  nominal  punishment,  the  said  George  James  f^^^/y  t^  g^. 
Miles,  having  given  security  to  the  satisfaction  of  the  said  court  to  be  of  good  gault—'Defen' 
behaviour,  was  discharged  as  by  the  record  of  the  said  conviction  moro  fully  and  at       ^^^  ^^^ 
large  appears,  which  said  judgment  and  conviction  still  remains  in^ force  and  effoct,  c^a,m</  on  re  • 
and  not  in  the  least  reversed  or  made  void.     And  the  said  George  James  Miles  farther  coanisances  for 
saith  that  the  assault  and  battery  of  the  said  Charles  Living,  of  which  he  the  said    ^  behaviour 
George  James  Miles  was  so  convicted,  as  aforesaid  and  the  wounding  assault  and  battery  1^24  ^25  Vici 
in  the^first  four  counts  of  the  said  indictment  mentioned,  are  one  and  the  same  assault      iqq  ss  42  &• 
acd  battery  and  not  other  and  different.    And  this  he,  tbe  said  Geoi^e  James  Miles,  is    45  .  42  x>  43 
ready  to  verify.    Wherefore  he  prays  judgment  if  our  said  Lady  the  Queen   ought  p|-^/'^  49  ^  jc 
further  to  prosecute  the  said  indictment  against  him,  the  said  George  James  Miles,  in       ' '  '     *  ' 
respect  of  the  said  offences  in  the  first  four  counts  of  the  said  indictment  mentioned. 
And  that  the  said  George  James  Miles  may  be  dismissed  and  discharged  from  the 
same.    And  as  to  the  offences  in  the  said  indictment  mentioned  the  said  George 
James  Miles  saith  that  he  is  not  guilty  thereof,  and  therefore  ho  puts  himself  upon 
the  country. 

The  reply  was  as  follows : — 

And  hereupon  Edward  James  Read,  the  clerk  of  the  peace  for  the  jurisdiction  of 
the  Central  Criminal  Court,  who  prosecutes  for  our  said  Lady  the  Queen  in  this 
behalf,  says,  that  by  reason  of  anything  in  the  said  plea  of  the  said  George  James 
Miles  above  pleaded  in  bar  alleged  our  said  Lady  the  Queen  ought  not  farther  to  be 
precluded  from  prosecuting  the  said  indictment  against  the  said  George  James  Miles, 
because  he  says  that  the  said  George  James  Miles  was  not  on  the  twenty-eighth  day 
of  October  one  thousand  eight  hundred  and  eighty -nine  before  the  Court  of  Summary 
Jurisdiction  in  and  for  the  borough  of  West  Ham  upon  the  complaint  of  tbe  said 
Charles  Living  or  otherwise,  or  at  all  legally  convicted  of  having  on  tbe  twenty-sixth 
day  of  October  unlawfully  assaulted  and  beaten  the  said  Charles  Living  that  the  said 
record  of  the  said  Court  of  Summary  Jurisdiction  recited  in  full  in  the  said  plea  of 
the  said  George  James  Miles  discloses  no  such  conviction,  order,  or  other  determina- 
tion of  the  said  Court  of  Summary  Jurisdiction  as  can  in  law  operate  as  a  bar  to 
further  prosecution  by  our  said  Lady  the  Queen  under  the  said  indictment  that  the 
said  record  of  the  said  Court  of  Summary  Jurisdiction  recited  in  full  in  the  said  plea 
of  the  said  George  James  Miles  disclosed  that  the  said  Court  of  Summary  Jurisdic- 
tion had  proceeded  under  the  provisions  of  section  16,  sub-section  2,  of  the  Summary 
Jurisdiction  Act,  1879,  that  neither  the  said  plea^so  pleaded  by  the  said  George  James 
Miles  as  aforesaid,  nor  the  said  record  of  the  said  Court  of  Summary  Jurisdiction  here- 
inbefore mentioned,  shows  that  any  proceedii^  had  been  taken  in  respect  of  tbe  said 
pTYXseeding  before  the  said  Court  of  Summary  Jurisdiction  on  the  said  twenty -eighth 
day  of  October  under  the  provisions  of  the  Offences  against  the  Person  Act)  18G1, 
and  the  provisions  of  the  forty-fifth  section  thereof,  that  the  said  George  James  Miles 
has  not  obtained  any  certificate,  such  as  is  mentioned  in  the  said  last  mentioned  section ; 
that  the  said  Court  of  Summary  Jurisdiction  inflicted  no  fine  upon  the  said  George 
James  Miles,  nor  was  the  said  George  James  Miles  adjudged  to  be  imprisoned  so  as  to 
render  any  order  so  made  by  the  said  Court  of  Summary  Jurisdiction  on  the  said 
twenty -eighth  day  of  October  against  the  said  George  James  Miles  effectual  as  a  bar  to 
the  further  prosecution  of  the  said  indictment  under  or  by  virtue  of  the  provisions 
of  the  said  forty-fifth  section  of  tbe  said  statute,  and  this  the  said  Edward  James 
Bead  is  ready  to  verify.  Wherefore  he  prays  judgment  and  that  the  said  George 
James  Miles  may  be  convicted  of  the  premises  in  the  said  indictment  above  specified." 

The  evidence  offered  by  the  defendant  in  sapport  of  his  plea 
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Rbg.  me  on  an  indictment  whicli  charged  him  in  the  first  coant  with 
^^'  nnlawfullj  and  maliciously  wounding   Charles   Living;   second 

"       count   unlawfully   inflicting  grievous  bodily  harm  on   the  said 

1890.  Charles  Living ;  third  count  assaulting  the  said  Charles  Living, 
— T        and  thereby  occapsioning  him  actual  bodily  harm ;  fourth  count  a 

Flea^of^utre-  common  assault  on  the  said  Charles  Living ;  fifth  count  a  common 

fois  convict-'  assault  on  Harry  Anstey. 

Indictment  for 

unlawful         The  indictment  was  as  follows : 

Previous'con-       Central  Griminal  Court,  to  wit. — The  jurors  for  our  Lady  the  Queen  upon  their 

viction  8um^    oath  present   that  George  James    Miles,  on    the  twenty-sixth  day  of    October,  in 

mcaihf  for     the  year  of  our  Lord  eighteen  hundred  and  eighty-nine,  at  the  parish  of  West  Ham, 

assault-^Ik'   and  within  the  jurisdiction  of  tho  Central  Criminal  Court,  one  Charles  Lining  unlaw- 

fendant  dis^    fully  and  maliciously  did  wound,  against  the  form  of  the  statute  in  such  case  made  and 

charged  on  re-  provided,  and  against  the  peace  of  our  Lady  tho  Queen,  her  crown  and  dignity. 

cognisances  for 

^  i'^s  KiS'      Second  cou  n t : 

c  100  ss,  42  ^      ^^  ^^^  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 

45  •  42  *<|*  43    Ceorge  James  Miles,  on  the  said  twenty-sixth  day  of  October  in  the  year  aforesaid,  at 

Victlc  49  «.16.  ^^^  parish  aforesaid,  and  within  tho  jurisdiction  of  the  said  court,  unlawfully  and 

*  maliciously  in  and  upon  the  said  XJharles  Living  did   inflict  grievous  bodily  barm, 

against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 

of  our  Lady  the  Queen,  her  crown  and  dignity. 

Third  count : 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 
George  James  Miles,  on  the  said  twenty-sixth  day  of  October  in  tiie  year  aforesaid,  at 
the  parish  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in  and  upon  tho 
said  Charles  Living  unlawfully  did  make  an  assault,  and  him  the  said  Charles  Living 
did  then  unlawfully  beat,  wound,  and  ill-treat,  thereby  then  occasioning  to  the  said 
Charles  Living  actual  bodily  harm  and  other  wrongs  to  the  said  Charles  Living  then 
did  to  the  groat  damage  of  the  said  Charles  Living,  against  the  form  of  the  statuto  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Fourth  count : 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 
George  James  Miles,  on  the  day  and  in  the  year  aforesaid,  at  the  said  parish,  and 
within  the  jurisdiction  of  the  said  court,  in  and  upon  the  said  Charles  Living  unlaw, 
fully  did  make  an  assault,  and  him  the  said  Charles  Living  unlawfully  did  beat, 
wound,  and  ill- treat,  and  to  the  said  Charles  Living  other  grievous  wrongs  then  and 
there  unlawfully  did,  to  the  sreat  damage  of  the  said  Charles  Living,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count : 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 
George  James  Miles,  on  the  said  twenty-sixth  day  of  October  in  the  said  year,  and  at 
the  said  parish  and  in  the  said  jurisdiction  of  the  said  court,  in  and  upon  Harry 
Anstey  unlawfully  did  make  an  assault,  and  him  the  said  Harry  Anstey  unlawfully 
did  beat,  wound,  and  ill-treat  and  other  grievous  wrongs  to  the  said  Hany  Anstey, 
then  and  there  unlawfully  did  to  the  great  damage  of  the  said  H&ttj  Anstey,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

The  prisoner  handed  in  a  special  plea  in  bar  of  his  prosecution 
so  far  as  the  first  four  counts  of  the  indictment  were  concerned, 
and  pleaded  not  guilty  as  to  those  counts  and  the  fifth  count,  and 
a  special  reply  was  put  in  by  the  prosecution. 
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The  following  is  a  copy  of  the  special  plea : —  ^**' 

And  tbe  said  Oeorge  James  Miles  in  his  own  proper  person  cometh  into  court  here,         Milbs. 

and,  baviDg  heard  tbe  said  indictment  read,  saith  that  oar  said  Lady  the  Qaeen  onght  ' 

not  farther  to  proseonte  the  said  indictment  against  him  the  said  Oeorge  James  Miles  1890. 

in  respect  of  the  offences  in  the  first  four  counts  of  the  said  indictment  mentioned,  \ 

because  he  saith  that  heretofore,  to  wit  on  the  twenty-eighth  day  of  October  in  the     Practice— 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-nino,  in  the  borough  of  West  p^  ^y  autre' 
Ham,  in  the  county  of  Essex,  he,  the  said  Geoi^e  James  Miles,  was,  upon  the  com*   f^-^  convict-^ 
plaint  of  the  said  Charles  Living,  duly  convicted  before  the  Court  of  Summary  Juris-  Indictment  for 
diction    sitting   in  and    for   the  borough  aforesaid,    for  that  he,  tho  said  George       unfawftd 

Jamee  Miles,  on  the  twenty-sixth  day  of  October  one  thousand  eight  hundred  and     ufoundtna 

eighty-nine,  did  unlawfully  assault  and  boat  the  said  Charles  Living,  and  the  said    Pnciouscon' 
conrt  being  of  opinion  that  the  said  offenco  was  of  so   trifling  a  nature  that  it  was    ^{ction  sum' 
inexpedient  to  inflict  any  othor  than  a  nominal  punishment,  the  said  George  James  j|,^/„  a^  ^2s- 
Miles,  having  given  security  to  the  satisfaction  of  the  said  court  to  bo  of  good  gauft—DefeH' 
behavioar,  was  discharged  as  by  the  record  of  the  said  conviction  more  fully  and  at       ^^^  ^-^^ 
large  appears,  which  said  judgment  and  conviction  still  remains  in^force  and  effoct,  ^j^yq^fi  ^^  ,.«. 
and  not  in  the  least  reversed  or  made  void.    And  the  said  George  James  Miles  farther  coQ„igances  for 
saith  that  the  assault  and  battery  of  the  said  Charles  Living,  of  which  he  tho  said    ^  behaviour 
George  James  Miles  was  so  convicted,  as  aforesaid  and  the  wounding  assault  and  battery  1^24  ^25  Vici 
in  the^first  four  counts  of  the  said  indictment  mentioned,  are  one  and  the  same  assault      inn  ••  42  A* 
acd  battery  and  not  other  and  different.    And  this  he,  tbe  said  George  James  Miles,  is    *^g  .  ^2  ]&  43 
ready  to  verify.    Wherefore  he  prays  judgment  if  our  said  Lady  the  Queen   ought  yicic4Q8l6 
further  to  prosecute  the  said  indictment  against  him,  tho  said  George  James  Miles,  in         •  •     i  •     • 
respect  of  the  said  offences  in  the  first  four  counts  of  the  said  indictment  mentioned. 
And  that  the  said  George  James  Miles  may  be  dismissed  and  discharged  from  the 
same.    And  as  to  the  offences  in  the  said  indictment  mentioned  the  said  George 
James  Miles  saith  that  he  is  not  guilty  thereof.  And  therefore  ho  puts  himself  upon 
the  country. 

The  reply  was  as  follows : — 

And  hereupon  Edward  James  Read,  the  clerk  of  the  peace  for  the  jurisdiction  of 
the  Central  Criminal  Court,  who  prosecutes  for  our  said  Lady  the  Queen  in  this 
behalf,  says,  that  by  reason  of  anything  in  the  said  plea  of  the  said  George  James 
Miles  above  pleaded  in  bar  alleged  our  said  Lady  the  Queen  ought  not  further  to  be 
precluded  from  prosecuting  the  said  indictment  against  the  said  George  James  Miles, 
because  he  says  that  the  said  George  James  Miles  was  not  on  the  twenty-eighth  day 
of  October  one  thousand  eight  hundred  and  eighty-nine  before  the  Court  of  Summary 
Jurisdiction  in  and  for  the  borough  of  West  Ham  upon  the  complaint  of  tbe  said 
Charles  Living  or  otherwise,  or  at  all  legally  convicted  of  having  on  the  twenty-sixth 
day  of  October  unlawfully  assaulted  and  beaten  the  said  Charles  Living  that  the  said 
record  of  the  said  Court  of  Summary  Jurisdiction  recited  in  full  in  the  said  plea  of 
the  said  George  James  Miles  discloses  no  such  conviction,  order,  or  other  determina- 
tion of  the  scSd  Court  of  Summary  Jurisdiction  as  can  in  law  operate  as  a  bar  to 
further  prosecution  by  our  said  Iiady  the  Queen  under  the  said  indictment  that  the 
said  record  of  the  said  Court  of  Summary  Jurisdiction  recited  in  fall  in  the  said  plea 
of  the  said  George  James  Miles  disclosed  that  the  said  Court  of  Summary  Jurisdic- 
tion had  proceeded  under  the  provisions  of  section  16,  sub-section  2,  of  the  Summary 
Jurisdiction  Act,  1879,  that  neither  tho  said  plea'so  pleaded  by  the  said  George  James 
Miles  as  aforesaid,  nor  the  said  record  of  the  said  Court  of  Summary  Jurisdiction  here- 
inbefore mentioned,  shows  that  any  proceedii^  had  been  taken  in  respect  of  the  said 
proceeding  before  tbe  said  Court  of  Summary  Jurisdiction  on  the  said  twenty-eighth 
day  of  October  under  the  provisions  of  the  Offences  against  the  Person  Act^  1861, 
and  the  provisions  of  the  forty-fifth  section  thereof,  that  the  said  George  James  Miles 
has  not  obtained  any  certificate,  such  as  is  mentioned  in  the  said  last  mentioned  section ; 
that  the  said  Court  of  Summary  Jurisdiction  inflicted  no  fine  upon  the  said  George 
James  Miles,  nor  was  the  said  George  James  Miles  adjudged  to  be  imprisoned  so  as  to 
render  any  order  so  made  by  tbe  said  Court  of  Summary  Jurisdiction  on  the  said 
twenty -eighth  day  of  October  against  tbe  said  George  James  Miles  effectual  as  a  bar  to 
tbe  further  prosecution  of  tbe  said  indictment  under  or  by  virtue  of  the  previsions 
of  the  said  forty-fifth  section  of  the  said  statute,  and  this  the  said  Edward  James 
Read  is  ready  to  verify.  Wherefore  he  prays  judgment  and  that  the  said  George 
James  Miles  may  be  convicted  of  the  premises  in  the  said  indictment  above  specified.'* 

The  evidence  offered  by  the  defendant  in  support  of  his  plea 
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R«o.        consisted  of  an  examined  copy  of  a  record  of  the  court  of  sam- 
Mnig.       ™a>*y  jurisdiction  sitting  at  West  Ham  (a),  and  of  evidence  that 

the  offences  charged  in  the  first  four  counts  of  the  indictment 

1890.        related  to  the  same  matter  as  the  offences  mentioned  in  the  said 

Practicti-'    record.     The  counsel  for  the  prosecution  did  not  dispute  that  the 

Pka  of  autre-  first  four  counts  of  the  indictment  referred  to  the  same  matter 

f^di^^'^^T  as  the  offence  mentioned  in  the  said  record,  but  argued  that  the 

"  unhwful     ^^  record  did  not  disclose  any  conviction  within  the  meaning 

wninding—   of  24  &  25  Vict.  c.  100,  8.  45,  on  the  ground  that  the  court  had 

Previous  con-  neither  ordered  the  defendant  to  pay  a  fine  nor  to  be  imprisoned ; 

ww/Zy^/^ «- *^^  ^^  support  of  that  contention  he  referred  to  tho  case  of 

sauU-^Defen-  Hartley  V.  Hindmarsh  {ubi  sup,).     The  counsel  for  the  defence 

cfan/ </w-     argued  that  by  the  42  &  43  Vict.  c.  49,  s.  16,  sub-sect.  2,  express 

cogmsanceajbr  V^'^^^  ^^  given  to  the  magistrate,  upon  convicting  a  person  of 

good  behaviour  assault,  to  discharge  him  conditionally  on  his  giving  security  to 

-2i42oVicL  be  of  good  behaviour,  and  that  the  24  &  25  Vict.  c.  100,  s.  45, 

\lTi"'^^l^  mnst  now  be  read  with  tho  section  of  42  &  48  Vict.  c.  49,  above 

Vict.c.49»<J6.  referred  to,  and  that  consequently  the  case  quoted  by  the  counsel 

for  the  prosecution  was  no  longer  in  point. 

I  determined  to  hear  the  facts  of  the  case  upon  tho  plea  of  not 
guilty,  and,  if  necessary,  to  reserve  the  point  raised  on  the 
pleadings  for  the  consideration  of  the  court.  The  defendant  was 
ultimately  convicted  on  the  first  four  connts  of  the  indictment, 
and  acquitted  on  the  fifth  count,  and  I  reserved  the  question  of 
the  sufficiency  of  the  plea  in  bar  for  the  opinion  of  this  court, 
and  admitted  the  prisoner  to  bail  pending  its  decision. 

The  question  for  the  opinion  of  the  court  is :  Whether  the 
proceedings  before  the  court  of  summary  jurisdiction  against  the 
defendant  in  respect  of  the  assault  upon  Charles  Living  were  a 
bar  to  the  proceedings  against  him  at  the  Central  Criminal  Court 
by  indictment  for  the  same  offence. 

In  the  event  of  the  court  being  of  opinion  that  such  proceed- 

(a)  A  copy  of  the  record  acoompanied  the  cane,  and  was  as  follows  :— 
"  West  Ham  Police  Court    In  the  Borough  of  West  Ham. 

Before  the  Court  of  Summary  Jurisdiction,  sitting  at  the  Police  Court,  West  Ham- 
lane,  Stratford,  within  the  said  borough,  the  28th  day  of  October,  1889. 

George  James  Miles  (hereinafter  called  the  defendant)  is  this  day  convicted  for  that 
he  on  the  26th  day  of  October,  1889,  within  tho  borough  of  West  Uam  aforesaid,  did 
unlawfully  assault  and  beat  one  Charles  Living. 

But  the  Court  being  of  opinion  that  the  said  offence  was  of  so  trifling  a  nature  that 
it  is  inexpedient  to  inflict  any  other  than  a  nominal  punishment,  and  the  defendant 
having  given  security  to  the  satisfaction  of  this  court  to  be  of  good  behaviour,  is  dis- 
charged. 


Erkebt  Baooillat. 


Police  Magistrate,  Justice  of  the  Peace  for  the  Borough  of  West  Ham  afozesaid. 
I  certify  the  above  to  be  a  true  copy, 

W.  H.  Fowlkr. 
Clerk  of  the  Court  of  Summary  Jurisdiction  aforesaid.*' 
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ings  were  a  bar  to  the  proceedings  at  the  Central  Criminal  Court        Raa. 
the  conviction  is  to  be  qaashed^  and  judgment  entered  for. the       ^^* 
defendant  on  his  special  plea ;  otherwise  it  is  to  be  affirmed.  

1890. 

24  &  24  Vict.  c.  100,  s.  44,  enacts  that :  -- 

If  the  justicesi  upon  the  hearing  of  any  such  case  of  assault  or  battery  upon  the  nf^^t^ 
merits,  where  the  complaint  was  preferred  by  or  on  behalf  of  the  party  aggrieved,  *yV  ^f  ^"'''*' 
under  either  of  the  last  two  preceding  sections,  shall  deem  the  offence  not  to  be  y'J.  ^^^'^^'j 
proved^  or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  '^"^^^^^^j  f^ 
to  merit  any  punishment,  and  shall  accordingly  dismiss  the  complaint,  they  shall       w^iawfm 
forthwith  make  out  a  certificate  under  their  hands  stating  the  fact  of  such  dismissal,    wovRain^— 
and  shall  deliver  such  certificate  to  the  party  against  whom  the  complaint  was  pre-   -rT^'^'"  ^"^ 
ferred.  viction  sum- 

marUg  for  as^ 

Sect.  45  enacts  that :  '"'tH't^ 

If  any  person  against  whom  any  such  complaint  as  in  either  of  the  last  three  pre-  charged  on  re^ 
ceding  sections  mentioned  shall  have  been  preferred  by  or  on  behalf  of  the  party  eognisanees  for 
aggrieved,  shall  have  obtained  such  certificate,  or,  having  been  convicted,  shall  have  good  Ukaoiour 
paid  the  whole  amount  adjudged  to  be  paid,  or  shall  have  suffered  the  imprisonment  — 24^25  Vict, 
or  imprisonment  with  hard  labour  awarded,  in  every  such  case,  he  shall  be  released  c  100,  m.  42  ff 
from  all  further  or  other  proceedings,  civil  or  criminal,  for  the  same  cause.  45 ;  42  ^  43 


The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
s.  16,  enacts  that: 

If  upon  the  hearing  of  a  charge  for  an  offenee  punishable  on  summary  conviction 
under  this  Act,  or  under  any  other  Act,  whether  past  or  future,  the  court  of  sum* 
mary  jurisdiction  think  that,  though  the  charge  is  proved,  the  offence  was  in  tl)e 
particular  ease  of  so  trifling  a  nature  that  it  is  iuezpediedt  to  inflict  any  punishment 
or  any  other  than  a  nominal  punishment  .  .  .  (2)  the  court,  upon  convicting 
the  person  charged,  may  discharge  him  conditionally  upon  his  giving  security,  with 
or  without  sureties,  to  appear  for  sentence  when  called  upon,  or  to  be  of  good 
behaviour,  and  either  without  payment  of  damages  and  costs  or  subject  to  the 
payment  of  such  damages  and  costs,  or  either  of  them,  as  the  court  think  reasonable. 

Poland,  Q.C.  (with  him  Warburton)^  for  the  defendant,  con- 
tended that^  both  at  common  law  and  by  statute,  the  previous 
conviction  before  the  court  of  summary  jurisdiction  was  a  bar  to 
the  present  proceedings,  which,  although  they  charged  the 
offence  in  a  different  manner,  were  in  respect  of  the  same  offence: 
[Beg.  V.  Mrington,  5  L.  T.  Rep.  N.  S.  585 ;  1  B.  &  S.  688 ; 
31  L.  J.  14,  M.  C. ;  Beg.  v.  Walker,  2  M.  &  R.  446;  Holden  and 
Wife  V.  King,  46  L.  J.  75,  Ex.)  The  argument  of  the  prosecu- 
tion amounted  to  this,  that,  because  the  magistrate  did  not  impose 
a  day's  imprisonment  or  inflict  a  fine  of  a  few  pence  the  case  did 
not  come  within  24  &  25  Vict.  c.  100,  s.  45.  That  section, 
however,  merely  means  that  the  defendant  '*  shall  have  paid  "  if 
ordered  to  pay,  or  "  shall  have  suffered  imprisonment  '^  if 
imprisonment  was  actually  imposed.  The  question  was  set  at 
rest  by  the  subsequent  enactment  in  42  &  43  Yict.  c.  49,  s.  16, 
and  the  conviction  in  the  court  of  summary  jurisdiction  was 
drawn  up  in  the  form  prescribed  by  rule  47  of  the  rules  under 
that  Act.  The  conviction  remains  as  it  was  previously,  and  the 
Act  of  1879  merely  imposes  a  new  form  of  punishment.  The 
case  of  Hartley  v.  Hindmarsh  {uhi  eup,)  is  distinguishable  on  two 
gronnds.  First,  the  conviction  there,  if  there  was  one,  was  not 
proved  by  an  examined  copy  of  the  record,  and  in  the  second 


Fict.cA9,a,ie. 
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Rn.        place  it  does  not  appear  from  the  reports  of  the  case  that  there 
^-  was  ever  any  conviction  at  all.     In  Wemyss  v.  Hopkins  (L.  Rep. 

'       10  Q.  B.  378)  it  was  held  that  the  fact  that  a  person  had  been 

1890.        convicted   by  justices  under   one  Act  of  Parliament  for  what 

n^"7r        amounted  to  an  assault  was  a  bar  to  a  conviction  under  another 

Plea  of  autre- -^^^  ^^^  ^^^  Same  assaultj  the  rule  at  common  law  being,  that 

fois  convict'^  where  a  person  has  been  convicted  and  punished  for  an  offence 

Indictment/or  jjy  ^  court  of  competent  jurisdiction,  the  conviction  is  a  bar  to 

wGVM^ng^    all  further  proceedings  for  the  same  offence.     Under  sect.  44  of 

Premovsconr  24  &  25  Vict.  c.  100,  there  was  power  before  the  Summary  Juris- 

viehon  sum-  diction  Act  to  give  a  certificate  of  dismissal.     Here,  however, 

^Madt^-^Defen-  ^^^  magistrate  thought  it  right  to  convict,  but  imposed  a  nominal 

dantdu-     punishment.     If,  then,  a  certificate  of  acquittal  was  a  bar  to 

charged  on  r«.  subsequent  proceedings,  a  fortiori  must  a  conviction  be  a  bar. 

^od^tdiavwar  ^^  Order  to  Support  their  contention  the  prosecution  must  rely 

— •24<f25  Vict,  upon  the  strict  words  of  the  statute,' and  not  upon  good  sense  or 

ViclcidsM.  LocJcwood,  Q.C.  (with  him  Besley),  for  the  prosecution,  con- 
tended that  what  had  taken  place  before  the  magistrate  was  no 
bar  to  the  subsequent  proceedings,  for  there  had  been  no  punish- 
ment imposed  or  penalty  inflicted.  The  magistrate  did  not  act 
under  24  &  25  Vict.  c.  100,  at  all,  but  under  the  Summary  Juris- 
diction Act,  1879.  Under  the  former  statute  he  had  no  power 
to  impose  a  nominal  punishment,  and  yet  the  defence  had  to  rely 
upon  the  provisions  of  that  statute,  because  there  was  no  bar 
independently  of  the  express  statutory  provision,  otherwise  the 
provision  would  have  been  unnecessary.  [Hawkins,  J. — What 
is  there  in  the  old  law  to  prevent  the  magistrate  from  requiring 
the  defendant  to  receive  sentence  ?  There  has  been  no  judgment 
on  the  conviction  before  him.]  It  is  to  be  presumed  that  the 
security  would  be  to  be  of  good  behaviour,  and  in  default  to  come 
up  for  judgment ;  and  if  the  defendant  is  at  large  without  any 
judgment  having  been  passed  upon  him,  he  cannot  avail  himself 
of  the  bar,  for  he  cannot  say  he  has  been  punished,  and  he  cannot 
say  that  the  matter  was  too  trivial  for  punishment,  for  he  has 
not  the  necessary  certificate.  The  protection  which  was  held  to 
exist  in  Reg»  v.  Elrington  is  a  statutable  one,  and  there  is  no 
protection  at  common  law  where  the  offence  in  respect  of  which 
subsequent  proceedings  are  taken  is  a  different  offence.  [Lord 
GoLBBiDOE,  O.J. :  If  a  person  is  acquitted  on  a  graver  charge 
which  includes  a  lesser  charge,  that  supports  a  plea  of  autrefois 
acquit  in  respect  of  the  lesser  offence :  {Reg.  v.  Bird,  5  Cox 
C.  C.  11  ;  2  Den.  0.  0.  94;  20  L.  J.  70,  M.  0.;  15  Jur.  193; 
T.  &  M.  437.) — Pollock,  B.  :  I  should  like  you  to  deal  with  the 
common  law  principle.  In  Beg.  v.  Walker  (2  M.  &  Bob.  446) 
Coltman,  J.  says  :  '^  I  see  no  difference  between  a  conviction  and 
an  acquittal ;  '^  and  that  is  cited  with  approval  by  Cockbum,  G.J. 
in  Reg.  Elrington  {ubi  sup.).']  The  case  of  Hartley  v.  Hindmarsh 
shows  what  kind  of  conviction  was  contemplated  by  the  courts 
in  those  days  as  a  bar. 
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Poland,  Q.G.  in  reply. — It  is  a  fundamental  principle  of  law        Rn. 
that  a  man  shall  not  be  twice  tried  for  the  same- cause  :  and  the       „''' 


statute   merely   re-enacted   what  was    the    common    law,    and 
applied  the  principle  applicable  to  criminal  cases  for  the  pur-        1890. 
poses  of  the  civil  law.     Here  the  defendant  was  either  convicted     puTT'  _ 
or  acquitted.     If  he  forfeited  his  recognisances  he  might  still  p/^^  of  autre- 
be  brought  before  the  magistrate  and  punished  ;  and  he  clearly  fou  ooncia^ 
ought  not  to  be  in  worse  position  than  he  would  have  been  in  if  '"^'^'^IS/  /^ 
he  had  asked  for  punishment  rather  than  be  allowed  to  go  free.      wMmdUtg— 
Feb.  8. — The  following  judgments  were  read  : —  Previautam" 

Hawkins^  J. — The  indictment  in  this  case  contains  five  counts,    tic^on  nwi-'. 
It  is,  however,  only  necessary   to   notice  the  first,  second,  third,  ^It^Sef^ 
and   fourth,  for  upon   the   fifth  the   defendant    was  acquitted     danidU^ 
generally  upon  a  plea  of  not  guilty.      The  first  count  charged  an  '^^^  <>"  j;«- 
indictable   offence    under  sect.  20   of  24  &  25    Vict.  c.   100,  ^^Te^tour 
namely,  that  on  the  26th  day  of  October,  1889,  at  the  parish  of  —24  ^25  Viet 
West  Ham,  the  defendant  unlawfully  and  maliciously  did  wound  ^'}K?'^'i\S 
one  Charles   Living.     The  second  count  charged  an  indictable  i7c/.c49s.iG. 
offence  under  the  same  section,  namely,  that  on  the  same  day, 
and  at  the  same  place,  the  defendant  unlawfully  and  maliciously 
did  inflict  grievous  bodily  harm  in  and  upon  the  said  Charles 
Living.     The  third  count  charged  an  indictable  offence  under 
sect.  47  of  the  same  Act,  namely,  that  on  the  same  day,  and  at 
the  same  place,  the  defendant  unlawfully  did  assault  the  said 
Charles  Living,   and   beat,  wound,    and   ill-treat  him,   thereby 
occasioning  to  him  actual  bodily  harm.    The  fourth  count  charged 
an  indictable   offence  under  the  same  section,  namely,  that  on 
the  same  day  at  the  same  place  the  defendant  unlawfully  did 
assault  the  said  Charles  Living,  and  beat,  and  wound,  and  ill- 
treat  him.     To   these  four  counts  the   defendant  pleaded  not 
guilty,  and  also  a  plea  in  bar  founded  upon  the  forty-fifth  section 
of  the  same  Act  of  Parliament,  a  copy  of  which  plea  forms  part  of 
the  case.    The  material  allegations  contained  in  that  plea  are,  that 
on  the  28th  day  of  October,  1889,  the  defendant  was,  upon  the 
complaint  of  the  said  Charles  Living,  duly  convicted  before  the 
court  of  summary  jurisdiction  sitting  in  and  for  the  borough  of 
West  Ham,  ''for  that  he,  the  defendant,  on  the  26th  day  of 
October,  1889,  did  unlawfully  assault  and  beat  the  said  Charles 
Living,  and  that   the  said  court,  being  of  opinion  that  the  said 
offence  was  of  so  trifling  a  nature  that  it  was  inexpedient  to 
inflict  any  other  than  a  nominal  punishment,  the  defendant,  having 
given  security  to  the  satisfaction  of  the  said  court  to  be  of  good 
behaviour,  was  discharged.^'     The  plea  then  alleges  that   the 
''assault  and  battery '^  of  which  the  defendant  was  so  convicted, 
and  the  wounding,  assault,  and  battery  in  the  first  four  counts  of 
the  indictment  mentioned,  are  one  and  the    same  assault   and 
battery,  and  not  other  and  different.    No  question  arises  on  the 
form  of  the  reply,  which  substantially  puts  in  issue  the  vaUdity  of 
the  plea*    On  the  trial  before  the  Recorder  of  London,  the  defen* 
dant  was  found  guilty  npon  each  of  the  said  counts,  subject  to 


16  CBIMINAIi  LAW  CASES. 

Rbq.        the  yalidity  and  proof  of  his  ^special  plea^  in  support  whereof  the 
''•  record  of  the  convictions  before  the  conrt  of  summary  jurisdiction 

was  put  in,  and  it  must  be  taken  as  found  by  the  jury  upon  due 

1890.        proof  that  the  first   four  counts  referred  to  the  same  matter  as 
— T'  ^     the  oflTence  mentioned  in  the  record  of  the  summary  conviction. 
Piea\of  autre.  ^^^  enactments  under  which  the  plea  in  question  is  pleaded  are 
foU  convict^  sects.  44  and  45  of  the  statute  relating  to  offences  against  the 
^«^^«« /^  person   (24  &  25  Vict.c.  100).     Sect.  42  enacts  that  where  any 
Jl^Xm^    person   shall  unlawfully  assault  or  beat  any  other  person,  two 
Jh^evious  con-  justices  of  the  peace  may,  upon  complaint  by  or  on  behalf  of  the 
victim  sum.   party  aggrieved,  hear  and   determine  such   offence,  and    upon 
^^iLlDefen.  Conviction   such   justices   may  either  fine  the  offender  a   sum 
tiantdis-     not   exceeding  5Z.,   or   commit    him   to   prison  for  a  term  not 
charsfed  on  rt.  exceeding    two    months.      The    assaults     mentioned    in    this 
^^''^^•^ section  are  in  sect.  43   referred  to  as  ''common  assaults  and 
—24^52  Tic/,  batteries/'      Then    comes    sect.    44,    which   enacts:    ''If   the 
^fi^^i^^/lft^J'*^*'^^^  upon  the  hearing  of  any  such  case  of  assault  or  battery 
Ftcl.c.49  «.16.  ^po^^he  merits  shall  deem  the  offence  not  to  be  proved,  or  shall 
find  the  assault  and  battery  to  have  been  justified,  or  so  trifling 
as  not  to  merit  any  punishment,  and  shall  accordingly  dismiss 
the    complaint    they   shall    forthwith     make    out   a   certificate 
under    their     hands     stating    the     fact     of     such     dismissal, 
and  shall  deliver  such  certificate  to  the  party  against  whom  the 
complaint  was  preferred."     By  sect.  45  it  is  enacted:  "If  any 
person  against  whom  such  complaint  shall  have  been  preferred 
by  or  on  the  behalf  of  the  party  aggrieved,  shall  have  obtained 
such  certificate,  or,  having  been  convicted,  shall  have  paid  the 
whole  amount  adjudged  to  be  paid,  or  shall  have  suffered  the  im- 
prisonment, or  imprisonment  with  hard  labour,  awarded,  in  every 
such  case  he  shall  be  released  from  all  further  or  other  proceed- 
ings, civil  or  criminal,  for  the  same  cause.^'     The  record  of  the 
proceedings  before  the  justices  is  in  these  terms  :  "  West  Ham« 
Police    Court    in    the    borough     of   West    Ham,    before    the 
court  of    summary    jurisdiction,    sitting    at    the  police-court, 
West    Ham-lane,    &c.,    the     28th     day    of     October,     1889. 
George  James  Miles  (hereinafter  called  the  defendant)  is  this  day 
convicted,  for  that  he  on  the  26th  day  of  October,  1889,  within 
the  borough  of  West  Ham,  did  unlawfully  assault  and  beat  one 
Charles  Living.     But  the  court  being  of  opinion  that  the  offence 
was  of  so  trifling  a  nature  that  it  is  inexpedient  to  inflict  any  other 
than  a  nominal  punishment,  and  the  defendant  having   given 
security  to  the  satisfaction  of  this  court  to  be  of  good  behaviour, 
is  discharged."     This  conviction  was  under  the  hand  and  seal  of 
the  police  magistrate  for  the  borough  of  West  Ham.  It  is  obvious 
that,  if  the  defence  rested  solely  upon  the  provisions   of    the 
24  &  25  Vict.  c.  100,  above  set  forth,  grave  objections  might  be 
made  to  its  validity,  for  the  case  was  not  dismissed,  and,  eyen 
had  it  been  so,  no  certificate  of  dismissal  was  given  to  the  defen- 
dant.    Moreover,  although  the  record  alleges  that  the  defendant 
was  convicted,  and  intimates  the  inexpediency  of  inflicting  more 
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than   a   nominal  punishment^   that   nominal  punishment  is  not        Rio. 
fixed  or  determined,  either  as  to  its  character  or  amoant,  and  it       M^^g, 
will  be  noted  that  fine  and  imprisonment  are  the  only  punish-        ._^ 
nients  contemplated  by  the  42nd  section.    Therefore  no  averment        1890. 
could  be  truly  made  that  the  defendant  has  paid  the  fine  or  suffered     n^.^j^^_ 
the  imprisonment  awarded.  The  case  of  Hartley  v.  Hindmarsh  {ubi  pi^g^  qj  a^itrt- 
sup.)  would,  as  it  seems  to  me,  be  in  point  against  the  plea,  had  fou  convict^ 
the  provisions  of  the  24  &  25  Vict,  stood  alone.     By  the  Sum-  ^"""^^J"^ 
mary   Jurisdiction  Act,  1879,  however  (42  &  43  Vict.  c.  49),   Ending— 
which  was  passed  long  after  the  decision  of  Hartley  v.  Hindmarsh,  PnvhuM  con'- 
important  discretionary  power  was  vested  in  justices  as  to  the    ^^^^^^g 
infliction  of  punishment,  and  as  to  discharge  without  punishment,  mk//^  Ds/eni 
upon  conviction  for  o£fences  punishable  upon  summary  conviction,      thnt  du- 
By   sect.   16  of    that    statute  it  is  enacted  that,  '^f  upon  the '^^j^^^^?;. 
hearing  of  a  charge  for  an  ofience  punishable  upon  summary  ^^  behaviow- 
conviction,  the  court  of  summary  jurisdiction  think  that,  though  — 24  fr 25  Vict. 
the  charge  is  proved,  the  o£fence  was  in  the  particular  case  of  so  ^'^*^'i\^ 
trifling  a  nature  that  it  is  inexpedient  to  inflict  any  punishment  rtW.c.49,«.l6. 
or  any  other  than  a  nominal  punishment '' — sub-sect.  1 :  "  The 
court,   without    proceeding    to  conviction,   may   discharge  the 
information,  and,  if  the  court  think  fit,  may  order  the  person 
charged  to  pay  such  danuiges,  not  exceeding  forty  shillings,  and 
such  costs  of  the  proceedings  or  either  of  them  as  the  court  think 
reasonable ;  "  or  sub-sect.  2  :  "  The  court  upon  convicting  the 
person  charged,  may  discharge  him  conditionally  on  his  giving 
security  with  or  without  sureties,  to  appear  for  sentence  when 
called  upon,  or  to  be  of  good  behaviour,  and  either  without  pay- 
ment of  damages  and  costs,  or  subject  to  the  payment  of  such 
damages  and  costs,  or  either  of  them,  as  the  court  may  think 
reasonable.^'    In  cases  of  assault,  where  the  complaint  is  dismissed, 
it  seems  to  me  that  a  certificate  of  dismissal  is  still  necessary 
to   entitle  a  defendant  to  the  benefit   of    the  provisions  con- 
tained in    sect.  45  of  24  &  25  Vict.     But  in  cases  where  the 
justices,  though  they  have  convicted,  think  the  offence  deserving 
only  of  a  nominal  punishment,  or  of  no  punishment  at  all,  and, 
acting  under  the  power  contained  in  the  second  sub-section,  deter- 
mine to  discharge  the  defendant  without  any  punishment  on  his 
giving  merely  security  to  be  of  good  behaviour,  and  such  security 
is  given,  I  am,  without  expressing  any  settled  opinion  on  the 
point,  strongly  inclined  to  think  that  nothing  more  is  necessary 
to  entitle  him  to  the  privileges  conferred  by  the  24  &  25  Vict-, 
c.  100,  s.  45.     For  I  think  the  giving  of    security  for  good 
behaviour  under  such  circumstances  is  intended  as  a  substitute 
for  punishment,  and  that  the  efiect  of  such  substitution,  coupled 
with  the  performance  of  the   condition — ^.6.,  the  giving    the 
security  for  good  behaviour — would  place  the  defendant  precisely 
in  the  same  position  as  if  punishment  had  actually  been  inflicted 
and  suffered.    It  certainly  could  never  have  been  intended  by 
the  Legislature  that  a  person  whose  ofience  at  the  most  deserved 
nothing  beyond  a  nominal  punishment,  which  had  been  foregone 
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Rig.         on  his  recognisances  for  good  behavioar^  should  be  in  a  wor^e 
^'  position  than  a  person  whose  offence  had  been  visited  by  a  sub- 

stantial  punishment  which  he  had  suffered.     There  may  be,  and 

1890.        I  think  are,  objections  to  the  form  of  the  plea  as  framed,  bat 

' — r  __    thinking,  as  I  do,  that  the  common  law  defence  I  am  about  to  refer 

Plea  of  autre.  ^^  ^^  Buch.  as  entitles  the  defendant  to  have  the  conviction  in  ques- 

foii  convict—  tiou  quashod,  it  is  not  necessary  to  discuss  them  upon  the  present 

^^^j!^^  i^'^  occsision.     I  would,  however,  observe  that,  inasmuch  as  these 

woundii^^   common  law  defences  to  the  indictment  would  afford  no  defence 

Previous  con-  to  civil  proceedings,  it  would  be  expedient  in  future^  if  justices 

vtcuonaum-    ^esiro  to  give  a  defendant  the  protection  afforded  by  the  44th 

»a«ll— !^«n-  ^^^  ^5th  sections  of  the  24  &  25  Vict.,  that  they  should  found 

dant  die.      their  proceedings  and  judgment  upon  the  provisions  of  that  Act^ 

char^  on  re-  i>ather  than  upon  the  later  Summary  Jurisdiction  Act,  the  pro- 

cogntsances  Jor     ..  j-v-t.  j.  i  ji  ii^  rj 

gaxi  behavwur  visions  01  which  are  uot  very  clear,  and  when  they  were  framed 
— 24  4'26Ftc/.  the  previous  enactments  of  24  &  25  Vict,  were  evidently  not 
\^42\tl^  clearly  remembered  by  the  draftsman.  The  justices  will  do  well 
Ficr.c.49  «.16.  ^'^^  ^  hesLT  in  mind  that  they  may  also  award  damages  under 
the  later  statute  if  they  tbink  it  right  to  do  so.  With  regard  to 
the  common  law  defence  relied  on  as  an  answer  to  this  indict- 
ment, it  is  not  strictly  a  plea  of  autrefois  convict  (except  as  to 
the  fourth  count,  which  charged  a  mere  common  assault),  because 
the  defendant  had  never  previously  been  actually  convicted  of 
either  of  the  offences  in  the  form  in  which  they  are  charged  in 
the  first  three  counts ;  but  it  was  a  defence  grounded,  as  Black- 
burn, J.  said  in  Wemyas  v.  Hopkins  [uhi  sup,),  on  the  well- 
established  rule  at  common  law  that  where  a  person  has  been 
convicted  and  punished  for  an  offence  by  a  court  of  competent 
jurisdiction,  transit  in  rem  judicatam,  that  is,  the  conviction 
shall  be  a  bar  to  all  further  proceedings  for  the  same  offence,  and 
he  shall  not  be  punished  again  for  the  same  matter ;  otherwise 
there  might  be  two  different  punishments  for  the  same  offence.'^ 
This  rule  of  law  so  stated  has  never  been  doubted  or  qualified  in 
any  one  of  the  numerous  authorities  which  are  to  be  found  in  the 
books  upon  the  subject,  though  it  has  not  always  been  found  easy 
to  apply  the  rule  to  the  facts  of  the  particular  cases  under  dis- 
cussion. In  the  case  cited  {Wemyss  v.  Hopkins),  where  the  appel- 
lant had  been  summarily  convicted  by  justices  under  the  Highway 
Act  (5  4  6  Will.  4,  c.  50),  s.  78,  for  an  offence  which,  though 
charged  as  a  mere  offence  against  the  Highway  Act,  amounted  also 
to  an  assault  in  law,  it  was  held  that  he  could  not  afterwards  be 
convicted  upon  the  same  facts  of  an  assault  under  sect.  42  of 
24  &  25  Vict.  c.  100.  That  was  a  case  too  clear  to  admit  of  a 
reasonable  doubt,  and  is  a  good  illustration  of  the  general  rule  of 
law.  The  difiiculties  which  have  arisen  in  the  application  of  the 
rule  have  most  frequently  occurred  in  cases  where  a  conviction  or 
acquittal  for  a  simple  offence  has  been  set  up  as  a  bar  to  a  sub- 
sequent charge  against  the  same  person  in  a  more  aggravated 
form,  and  the  law,  as  deducible  from  the  numerous  cases  to  be 
found  on  the  subject^  seems  to  be  this^tbat  where  a  criminal 
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chargo  has  been  adjadicated  apon  by  a  court  haying  jarisdiction        Rm. 
to  hear  and  determine  it^  that  adjudication,  whether  it  takes  the       ^^' 

form  of  an  acquittal  or  conviction,  is  final  as  to  the  matter  so        ' 

adjudicated  upon,  and  may  be  pleaded  in  bar  to  any  subsequent        1890. 
prosecution  for  the  same  offence,  whether  with  or  without  cir^        — r_ 
cumstances  of  aggravation,  and  whether  such  circumstances  of  piea  of  autre. 
aggravation  consist  of  the  offence  having  been  committed  with  fou  convict- 
malicious  or  wicked  intent,  or  by  reason  that  the  committal  of  •^'**^^*'*|!  y^^ 
the  offence  was  followed  by  serious  consequences.     In  this  respect    wouJung— 
the  criminal  law  is  in  unison  with  that  which  prevails  in  civil  Prtvums  eon- 
proceedings.     Whoever  heard  of  a  new  action  prevailing  after  a    vicuonsum- 
verdict  and  judgment  for  damages  for  the  same  cause  of  action  ^"^^-Ju^^l 
simply  on  the  ground  that  the  damages  were  insufficient,  or  that      dant  dU- 
the  conduct  of  the  defendant  was,  since  the  verdict  and  judgment,  c^^,^  o*  >;«- 
discovered   to   be   more   malicious   than   it  was   deemed   to  be  ^^"^/!^wo«r 
at    the    trial?     Judgment  recovered   in    a   former    action   was— 24 4-25 Ttc/. 
always  a  good  plea  at  bar.     In  Reg.  v.  John  Walker  {ubi  sup.)  ^'^^l^'^^J^ 
it  was  held  by  Coltman,  J.  that  a  conviction  for  an  assault   by  Fic/.c49».16. 
wounding  before  justices  was  a  bar  to  an  indictment  for  the  same 
assault  and  wounding  with  felonious  intent  to  maim,  disable,  and 
do  grievous  bodily  harm.     In  Beg.  v.  Stanton  (5  Cox  C.  C.  324) 
the  prisoner  was  indicted  for  wounding  with  intent  to  murder. 
He  had  previously  been  convicted  and  punished  summarily  for  a 
common  assault,  founded  upon  the  same  facts.     The  jury  found 
the  prisoner  guilty  of  a  common  assault.     In  answer  to  a  ques- 
tion of  Erie,  J.  why  the  previous  conviction  had  not  been  pleaded, 
it  was  said  there  was  a  difficulty  in  pleading  a  conviction  for  an 
assault  to  a  charge,  whereupon  the  learned  judge  said  that  in  his 
opinion  the  conviction  would,  if  pleaded,  have  been  an  estoppel 
to   the    judgment   for  the   felonious    assault,    and,    though  not 
pleaded,  he  treated  the  charge  as  having  been  adjudicated  upon. 
Ten  years  later  the  same  point  was  decided  in  Reg.  v.  Elrington 
{ubi  9up.),  where  to  an   indictment  for  assault  and  maliciously 
wounding,  and  causing  grievous   bodily  harm,  &c.,  a  plea  that 
on  the  hearing  of  a  charge  for  the  same   assault  treated  as  a 
common  assault  before  justices  they  had  dismissed  the  complaint, 
was  held  a  bar.     The  true  ground  upon  which  these   decisions 
were  baaed  seems  to  be  that  the  summary  conviction  or  dismissal 
of  the  charges  in  each  case  operated  as  an  absolute  bar  to  any 
further  proceedings  for  or  in  respect  of  the  same  assault ;  and  as 
the  aggravating  circumstances  unless  coupled  with  the  assault 
amounted  to  no  crime,  there  was  nothing  to  support  the  indict- 
ment.    No  doubt  it  seems  a  little  startling  that  a  conviction  for  a 
common  assault,  accompanied  by  a  shilling  fine  or  a  dismissal 
of  the  complaint  as  too  trifling  for  any  punishment,  should  afford 
an  answer  to  a  subsequent  indictment  for  that  same  assault  upon 
conclusive  evidence  that   it    was  accompanied  by  an  intent  to 
murder ;  but  reason  and  good  sense  point  out  that,  even  at  the 
risk  of  occasional  miscarriages  of  justice,  when  once  a  criminal, 
charge  has  been  adjudicated  upon  by  a  court  having  jurisdiction^ 

0  2 


20  GBIMINAL  LAW  OASES. 

Hko.        that  adjudication  ought  to  be  finals  and  after  all   such  miscar- 
^  ^'         riages  are  very  rare.     No  system  of  judicature  can  be  suggested 

*       in  which  occasionally  failure  to  ensure  complete  justice  may  not 

1890.        arise.     After  a  most  solemn  and  careful  trial  of  an  indictment  for 
^'■T"__     murder  resulting  in  the  acquittal  of  the  person  charged,  it  may 
Piea  of  autre-  happen  that  within  a  week  the  most  cogent  and  conclusive  proof 
foit  convict—  of  his  guilt  may  come  to  light,  or  he  may  actually  confess  his 
Indictmntfor  crime,  yet  his   first  acquittal   is  final.     So   with  justices  of  the 
wounding^    peace.     After  a  summary  conviction   or  dismissal  of  a   charge 
Previous  con-  upon  which  they  have  lawfully  adjudicated,  evidence    may  be 
victionsum-  discovered  which  would  probably  have  induced  them  to  come  to 
»ati/<  —  zJe/few- *^  ^PP^s^^®  conclusion.     Yet,  as  in  the  case  of  an  acquittal  or 
dant  dis-      couviction  upon  an  indictment,  their  acquittal  or  conviction  upon 
charged  on  re.  complaint   within  their  jurisdiction  is   equally  final,  and  their 
ywUl'b^avwur  decision  upon  matters  within  their  jurisdiction  cannot,  as  I  have 
—24^25  TtW.  already  shown,  be  altered  by  presenting  the  same  charge  in  the 
%K^42'^Aft^  "^^^P®  ^^  ^^   indictment  before   a  jury  in  an   aggravated  forra. 
VicirAd8.ie,  ^^^  ^^  i^  ^^^  every  summary  conviction  or  acquittal  for  a  common 
assault  which  will  operate  as  a  bar  to  an  indictment  for  an  ofience 
in  which  that  assault  was  an  element.     It   could  hardly  be  con- 
tended that  a  previous  conviction  for  a  common  assault  could  be 
pleaded  in  bar  to  an  indictment  for  murder,  though  to  prove  the 
murder  it  might  be  essential  to  prove   the  assault   adjudicated 
upon.     For  the  ofience  of  murder  consists  in  felonious  killing. 
So  also  of  manslaughter :  (see  Reg,   v.  Morris,    16  L.   T.    Rep. 
N.  S.  636 ;  10  Cox  0.  0.  480 ;  L.  Rep.  1  0.  0.  R.  90 ;  36  L.  J. 
84,  M.  C.)     So,  again,  a  conviction  for  a  common  assault  could 
not  be  pleaded  in  bar  to  an  indictment  for  rape.     Though  pos- 
sibly it  might  be  for  an  assault  with  intent  to  commit  rape;  for 
the  essence  of  the  crime  of  rape  is  a  felonious  assault  by  penetra- 
tion of  the  person  of  the  prosecutrix  which  justices  have  no  juris- 
diction to  adjudicate  upon.     And  although  it  is  quite  true  that 
on  a  charge  of  common  assault,  evidence  may  be  given  of  circum- 
stances which,  if  true,  would  constitute  a  rape ;  and  true  also 
that  the  justices  must  form  in  their  own  minds  an  opinion  as   to 
the   credibility  of   that    evidence   with  a  view  to   determining 
whether  their  jurisdiction   to    deal  with  the   matter  has  beea 
ousted  or  not ;  and  true  also  that  if  they  disbelieve  that  evidence 
they  may  nevertheless  believe  that  an  assault,  though  not  one  of 
the  particular  character  constituting  a  rape,  has  been  committed^ 
and  convict  the   person  charged   accordingly,   as  was  done   in 
WilJcinson  v.  Button  (32  L.  J.   152,  M.  (3.) ;  their   conviction, 
nevertheless,   would  be  no  bar  to  an  indictment  for  rape,  for 
though  incidentally  they   might  be  obliged  to   consider  the  evi- 
dence in  order  to  determine  whether  they  had  jurisdiction  over 
the  charge  before  them,  they  would  have  no  jurisdiction  whatever 
to  adjudicate  upon  the  offence  of  rape,  and  their  disbelief  of  the 
evidence  would  have  no  greater  effect  upon  the  charge  of  rape 
than  if  they  had   simply  refused  to  commit  for  trial  upon  it,  m 
which  case  no  one  would  question  that  an  indictment  might  be 
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presented  by  anybody  who  was  dissatisfied  with  the  justices'         R»- 
refasal.     This  sabject  was  a  good  deal  discussed  in  the  Court  of       ^^^ 

Exchequer  in  Re  Thompson  (6  H.  &  N.  193 ;  30  L.  J.  19,  M.  C).        " 

It  might  be  suggested  that  it  may  so  happen  that  justices  take        1^90. 
a  grievously  erroneous  view  of  the  facts  presented  to  them,  and     p^.]^^J^_ 
that  by  convicting  of  a  common  assault  when  the  facts  point  to  a  pua  of  autre- 
serious  felony  justice  may  be  defeated,  and  a  great  criminal  may  fois  convict— 
escape  the  punishment  due  to  his  crime.     True  it  is  that  it  may  ^"^^'c^"*^"'  /^ 

I.  -i-  j.i_    i.       •    J  •  X  i_  unlawful 

SO  happen,  so  it  may  that  a  judge  or  jury  may  take  an  erroneous    ujounding-- 
view  of  facts  presented  to  them.     For  this  there  is  no  remedy.   Previous  con- 
Such  misfortunes  are  mere  accidents  and  of  very  rare  occurrence,    '^'.y""*/-*""^. 
and  are  very  unlikely  to  happen  by  reason  of  any  default  of  the  sault--  Defen- 
justices  if  they  will  pursue,  as  I  am  sure  they  ever  endeavour,  the     dant  dis- 
simple  course  of  steadily  bearing  in  mind  the  charge  before  them.  ^^^V^d  on  re^ 
If  that  charge  be  one  of  felony  or  misdemeanour,  punishable  by  g^  behaviour 
indictment  only,   they  have  no  jurisdiction  to  adjudicate;  they  — 24 ^ 26 Ftc/. 
can  but  commit  for  trial,  or  refuse  to  do  so.     In  matters  before  *^)l^\2Slt 
them  in  which  they  are  called  upon  to  adjudicate  they  must  do  Ftc/.c49,s.l<>- 
so,  unless  they  have  upon  the  facts  an  alternative  to  send  for  trial 
upon  indictment.     In  assault  cases  especial  provision  is  made  to 
this  effect  by  sect.  46  of  24  &  25  Vict.  c.  100,  by  which  it  is 
''  Provided  that,  in  case  the  justices  shall  find  the  assault  or  bat- 
tery complained  of  to  have  been  accompanied  by  any  attempt  to 
commit  felony,  or  shall  be  of  opinion  that  the  same  is  from  any 
other  circumstance  a  fit  subject  for  a  prosecution  by  indictment, 
they  shall  abstain   from  any   adjudication  thereupon,  and  shall 
deal  with  the  case  in  all  respects  in  the  same  manner  as  if  they 
had  no  authority  finally  to  hear  and  determine  the   same.^'     In 
the  case  before  us  the  doubts  I  once  entertained  are  removed — 
the  one  and  the  same  assault  of   which  the  defendant  was   con- 
victed is  the  sole  foundation  upon  which  the  conviction  at  the 
Central   Criminal    Court  is   rested,   although   aggravations  are 
added  to  it  which  at  first  sight  make  the  offences  appear  diffe- 
rent, more  particnlary  the  count  for  wounding — but  I  find   it 
alleged,  and  found  as  a  fact  that  that  wounding  formed  part  of 
the  assault  and  battery  of  which  the  defendant  was  convicted,  as 
well  it  might,  without  amounting  to  unlawful  malicious  wound- 
ing^ which  is  purely  an  indictable  offence  under  sect.  20  of  24  &  25 
Vict.  c.  100.    This  is  recognised  law  :  (seeiiegr.  v.  Taylor,  20  L.  T. 
Rep.  N.  S.  402;  11    Cox  C.  C.  261;  L.  Rep.  1  C.  C.  R.  194; 
38  L.  J.  106,  M.  C.  ;  17  W.  R.  623.)     For  the  reasons  I  have 
given  I  am  now  satisfied  that  the  conviction  before  us  ought  to 
be  quashed. 

Pollock,  B. — This  conviction  ought,  in  my  opinion,  to  be 
quashed.  If  the  question  depended  solely  upon  whether  the 
previous  conviction  pleaded  by  the  prisoner  was  a  good  bar  to 
the  present  indictment,  as  coming  within  the  provisions  of  the 
24  &  25  Vict.  c.  100,  s.  45,  I  should  pause  before  I  came  to  such 
a  conclusion,  as  the  language  of  this  section  is  certainly  not  in 
accord  with  that  of  sect.  16  of  42  &  43  Vict.  c.  49.     My  decision 
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Rig.        is  based  apon  broader  grounds^  that  the  conviction  pleaded  and 
*^-  the  evidence  given  in  support  of  it,  formed  a  good  bar  at  common 

law  to  the  present  indictment.     That  indictment,  by  the  first  four 

1890.        counts,  charged  the  prisoner  in  different  forms  with  wouuding 

„  ~~r        and  inflicting  bodily  harm  on  Charles  Living.     The  prisoner, 

Pka  of  autre-  ^7  ^^^  plea,  alleged  that  he  on  a  certain  day  was,  upon  the  com- 

fois  convict—  plaint  of  the  said  Charles  Living,  duly  convicted  before  a  court 

Indictment  for  ^f  summary  jurisdiction,  for  that  he  did  unlawfully  assault  and 

woundwg—   ^^^^  ^^^  Said  Charles  Living,  and  the  court  being  of  opinion  that 

Previous  con-  the  offence  was  of  so  trifling  a  nature  that  it  was  inexpedient  to 

victton  sum.  ixifl{(>jj  any  other  than  a  nominal  punishment,  the  prisoner  having 

sauU—^De^-  given  security  to  the  satisfaction  of  the  court  to  be  of  good 

dant  dis-     behaviour,  was  discharged,  as  by  the  record  appeared,  which 

charged  on  re-  judgment  and  couviction  still  remained  in  force,  and  in  support 

gwd^h^aviour  ^^  ^^^  P'®^  ^®  produced  the  conviction,  which  was  in  the  follow- 

-24^26rirt.  ing  form  :  "  The  28th  day  of  October,  1889,  George  James  Miles 

^l^'^t\^  (hereinafter  called  the  defendant)  is  this  day  convicted  for  that 

Vicr.c.49^.l6.  ^^  ^^  ^^  26th  day  of  October,  1889,  did  unlawfully  assault  and 

beat  one  Charles  Living ;  but,  the  court  being  of  opinion  that  the 

said  offence  was  of  so  trifling  a  nature  that  it  is  inexpedient  to 

inflict  any  other  than  a  nominal  punishment,  and  the  defendant 

having  given  security  to  the  satisfaction  of  this  court  to  be  of 

good  behaviour,  is  discharged/^     This  is  a  good  conviction,  and 

within  the  jurisdiction  of  the  magistrate  under  42  &  43  Vict.  c.  49, 

s.  16  (the  Summary  Jurisdiction  Act,  1879).     At  the  trial  it  was 

proved  on  behalf  of  the  prisoner,  and  admitted  by  counsel  for  the 

prosecution,  that  the  first  four  counts  of  the  indictment  referred 

to  the  same  matter  as  the  ofience  mentioned  in  the  record.     In 

substance  therefore  the  plea  and  the  evidence  establish  that  there 

was  but  one  offence,  and  that  the  acts  done  by  the  defendant  in 

respect  of  which  he  was  convicted,  by  whatever  legal  name  they 

might  be  called,  were  the  same  as  those  to  which  the  indictment 

referred.     And  therefore  the  rule  of  law  Nemo  debet  his  puniri 

pro  uno  delicto  applies,  and  if  the  prisoner  were  guilty  of  the 

modified  crime  only  he  could  not  be  guilty  of  the  same  acts,  with 

the  addition  of  mulice  and  design.     In  Beg.  v.  Walker  (ubi  sup.) 

it  was  held  that  a  plea  of  autrefois  convict  of  an  assault  before 

magistrates  is  a  bar  to  an  indictment  for  feloniously  stabbing  in 

the  same  transaction.     Keg.  v.  Stanton  {ubi  sup.)  is  to  the  same 

effect.     These  are  decisions  by  single  judges,  but  they  were  cited 

and  approved  of  by  the  Court  of  Queen^s   Bench  in  Beg  v. 

Elrington  {ubi  sup.),  where  Cockburn,  C.J.  says  :  "  We  must  bear 

in  mind  the  well-established  principle  of  our  criminal  law  that  a 

series  of  charges  shall  not  be  preferred,  and  whether  a  party 

accused  of  a  minor  offence  is  acquitted  or  convicted,  he  shall  not 

be  charged  again  on  the  same  facts  in  a  more  aggravated  form.^' 

This  is  not  only  the  law,  but  it  is  consonant  with  sound  sense  and 

the  just  treatment  of  defendants.     One  case  only  is  cited  by  the 

prosecution,  which  might  at  first  sight  seem  to  be  contrary  to  this 

view,  viz..  Hartley  v.  Hindmarsh  {ubi  sup.) ;  but,  upon  looking 
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at  the  decision  in  that  case^  it  will  be  found  that  the  conviction        Rio. 
was  not  pleaded  as  a  bar  at  common  law^  but  under  the  statute       ^' 

24  &  25  Vict.  c.  100,  s.  45,  and  the  judgment  of  the  court  pro-        ' 

ceeded  upon  the  grounds  that  there  was  no  record  of  any  convic-        1890. 
tion,  and  further  that  the  magistrate  did  not  adjudicate  upon  the     pS'r' 
case,  but  as  a  conservator  of  the  peace  ordered  the  defendant  to  pi^  ^^  a„^^. 
enter  into  recognisances.  /om  convict^ 

Lord  CoLEEiDGB,  C.J. — I  am  very  glad  that  the  delivery  of  the  ^^^^j^^/^'^ 
opinion  of  the  court  was  adjourned  for  a  week,  because  it  has    J^n^^ 
enabled  my  brother  Hawkins  to  go  very  fully  into  the  matter,  and  Previous  con- 
to  deliver  a  very  elaborate  judgment.     But,  so  far  as  saying  that   viction  sum- 
I  agree  with  all  he  has  said,  I  do  not  feel  at  liberty  to  go.     I  do  ^^^2ff«i- 
not  say  for  a  moment  that  I  differ  from  his  judgment,  but  I  have     dant  dis- 
only  this  moment  heard  it  for  the  first  time,  and  it  must  therefore  ^^^^  <>"  J«- 
stand  on  the  authority  of  my  learned  brother  alone,  which  is  quite  ^|^"^^/o«I^ 
sufficient  to  support  it.     I  ought  to  say  for  myself  that  at  the —24^25 Fic/. 
conclusion  of  the  arguments  I  was  prepared  to  give  my  judgment  ^V^vSof  4^ 
on  the  grounds  put  by  my  learned  brothers  Pollock  and  Charles.  Fic/.c49«.16. 
My  learned  brother  Charles  has  written  a  judgment  in  which  he 
has  embodied  the  views  I  took  of  the  case^  and  I  desire  it  to  be 
taken  as  expressing  not  only  the  views  of  my  brothers  Grantham 
and  Charles,  but  also  my  own  views  on  the  matter. 

Charles,  J.  —  George  James  Miles  was  indicted  at  the 
December  sessions  of  the  Central  Criminal  Court  before  the 
Recorder  of  London  for  (1)  unlawfully  and  maliciously  wounding 
Charles  Living ;  (2)  unlawfully  inflicting  on  him  grievous  bodily 
harm ;  (3)  assaulting  him  and  occasioning  him  actual  bodily 
harm;  (4)  common  assault.  He  pleaded  to  these  four  counts 
that  [Beads  the  plea.]  The  record  of  the  conviction  was,  so  far 
as  is  material,  as  follows :  [Beads  it.]  This  plea  was  proved  at 
the  trial ;  indeed,  it  was  not  disputed  that  the  offences  charged 
in  the  first  four  counts  related  to  the  same  matter  as  the  offence 
mentioned  in  the  record,  but  counsel  for  the  prosecution  argued 
that  the  record  did  not  disclose  any  conviction  within  the  mean- 
ing of  24  &  25  Vict.  c.  100,  s.  45,  the  court  having  neither 
ordered  the  defendant  to  pay  a  fine  nor  to  be  imprisoned.  The 
counsel  for  the  defendant  argued  that  by  42  &  43  Yict.  c.  49, 
8.  16,  sub-sect.  2,  express  power  was  given  to  the  magistrate 
upon  convicting  a  person  of  assault  to  discharge  him  condi- 
tionally on  his  giving  security  to  be  of  good  behaviour,  and  that 
24  &  25  Vict.  c.  100,  s.  45,  must  be  read  with  the  section  above 
referred  to.  The  defendant  was  convicted  on  the  first  four  counts 
of  the  indictment,  and  the  Becorder  reserved  the  following  ques- 
tion for  the  opinion  of  the  court :  "  Whether  the  proceedings 
before  the  court  of  summary  jurisdiction  against  the  defendant 
in  respect  of  the  assault  upon  Charles  Living  were  a  bar  to  the  pro- 
ceedings against  him  at  the  Central  Criminal  Court  for  the  same 
offence  ? ''  The  answer  to  this  question  does  not,  in  my  opinion, 
depend  in  any  way  on  the  construction  of  the  45th  section  of 
24  &  25  Vict.  c.  100,  and  the  16th  section  of  42  &  43  Vict.  c.  49. 
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Kbo.        I  think  the  proceedings  were  a  bar  apart  from  any  statutory  pro- 
MiLEB.       vision,  and  that  the  conviction  should  be  quashed  in  accordance 

with  the  well-established  rule  at  common   law — that  where  a 

1890.       person  had  been  convicted  for  an  offence  by  a  court  of  competent 

Pracii^—    j^i^sdiction,  the  conviction  is  a  bar  to  all  further  criminal  proceed- 

riea  of  autre-  ^^g^  fov  the  Same  offence.     This  rule  has  been  acted  on  again  and 

fois  convict"  again,  and  1  see  no  reason  why  it  should  not  be  acted  upon  in  this 

^^^imUwfu/^  ^^^^'     It   cannot  be  material  that  a  magistrate  has  power  by 

wounding—    statute  to  deal  with  a  convicted  person  otherwise  than  by  fine  or 

Previous  am-  imprisonment ;  for  it  is  the  conviction,  and  not  the  nature  of  the 

'^  rV*^/T'"    sentence,  that  constitutes  the  bar.     The  principle  is  that  no  man 

sauU—Defen-  shall  be  placed  in  peril  of  legal  penalties  more  than  once  on  the 

dantdis-     same  accusatiou.     This  being  the  view  which  I  take  of  the  case, 

charged  on  re-  j^j  jg  unnecessary  to  decide  whether  the  defendant  is  entitled  to 

good^ behaviour  ^^^  protection  provided  by  24  &  25  Vict.  c.  100,  s.  45.     I  may 

— 24^25  Ftc^.  add  that  upon  the  question  reserved  no  point  arises  on  the  form 

*^45  •  42V43   ^^  *^®  special  plea,  which,  however,  I  think  may  be  regarded  as  an 

Vict.  c.  40,«.16.  informal  plea  of  autrefois  convict. 

Lord  Coleridge,  O.J. — It  is  therefore  the  unanimous  opinion 
of  the  court  that  the  conviction  should  be  quashed. 

Conviction  qtmshed. 
Solicitor  for  the  prosecution,  Seeley  and  Son, 
Solicitor  for  the  defendant,  0.  0.  Sharman, 
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Saturday,  February  1,  1890. 

(Before  Lord  Colbbidob,  O.J.,  Pollock,  B.,  Hawkins, 

Grantham,  and  Charles,  JJ.) 

Req.  v.  James,  (a) 

Larceny — Letters  in  course  of  transmission  through  post — Inducing 
postman  to  hand  over  letters  addressed  to  other  2>^^(>^^ — 
Accessory  before  the  fact  of  theft  by  postman — 24  ^  25  Vict. 

A  person  who  without  authority  induces  a  servant  of  the  Post- 
master-General to  hand  over  to  him  and  so  receives  letters 
addressed  to  persons  other  than  himself,  which  come  into  the 
possession  of  such  servant  in  the  course  of  their  transmission 

(a)  Reported  by  R.  Gunninobam  Glrn,  Esq.,  Barrister-at-Law. 
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through  the  post,  is  guilttj  of  larceny  of  the  letters  so  received,        Rw. 

either  at  common  law  as  a  principal  in  the  commission  of  the  j^^^ 

larceny  by  the  servant,  or,  under  24  ^  25  Vict.  c.  94,  s.  I,  as        

an  a^xessory  before  the  fa^U  of  such  larceny,  1890. 

CASE  reserved  by  Stephen,  J.  at  the  Gloucestershire  Assizes,  Utter  in  course 
and  stated  as  follows : —  ^  transmimon 

On  the  27th  day  of  November,  1889,  Nathan  James  was  con-  ^^i^l^iistm^ 
victed  before  me  at  Gloucester  for  stealing  a  post  letter,  tbo  todetiverkitera 
property  of  the  Postmaster-General,  from  Edward  Hopkins  addreuedto^ 
James,  an  officer  of  the  Post-office,  under  the  following  circum-  ^^J.'^s*^-^ 
stances: —  c  94, «.  J. 

Nathan  James  was  a  servant  of  Messrs.  Bnrlingham  and  Co., 

and  it  was  his  duty  to  take  orders  and  receive  money  on  their 

behalf.      He  sent  his  books  to  their  office  at  Evesham  every 

half-year.      The   books   ought  to   show   what   customers   were 

indebted  to  Messrs.  Burlingham,  and  for  what  amounts.     The 

accounts  due  were  made  out  to  the  debtors  and  sent  to  them  by 

post.     The  prisoner  made  a  list  of  the  customers  by  whom  such 

letters  would  be  received.     He  gave  it  to  several  postmen  and 

asked  them  to  give  him  such  letters  as  arrived  for  those  persons 

in  Messrs.  Burlingham's  envelopes.     He  collected  the  sums  due 

from  them,  and  kept  back  the  letters  from  Messrs.  Burlingham 

and  Co.  claiming  payment.     He  was  thus  enabled  to  appropriate 

the  money  he  collected,  which  he  did  in  about  thirty  instances, 

the  letters  being  found   in   his   possession.      Edward  Hopkins 

James  said  the  prisoner  said  to  him,  '^  Will  you  retain  certain 

letters  that  are  coming  through  the  post  from  Messrs.  Burlingham, 

as  they  are  accounts  that  have  been  paid  in  to  me,  and  I  don^t 

want  people  to  have  them  after  they  have  paid  their  account  ?  " 

I  said  I  thought  it  was  wrong,  and  he  afterwards  said  to  me  if 

anyone  was  to  suffer  he  would,  not  me.     In  consequence,  E.  H. 

James  gave  the  prisoner  a  good  many  of  the  letters  in  question 

instead  of  delivering  them  to  the  persons  to  whom  they  were 

addressed.    I  directed  the  jury  that  if  they  believed  this  evidence 

it  proved  that  both  Nathan  James  and  E.  H.  James  were  guilty 

of  thefl.     If  this  direction  was  right  the  conviction  is  to  be 

affirmed ;  if  wrong,  it  is  to  be  quashed. 

Gwynne  Jamss  (as  amicus  curice)  referred  the  court  to  Reg.  v. 
Battens  (6  C.  &  P.  147)  and  Beg.  v.  Ernmell  (9  C.  &  P.  365), 
upon  which  he  had  relied  when  defending  the  prisoner  at  the 
trial ;  and  submitted  that  clearly  no  property  in  the  letters  had 
passed  to  the  postman,  and  therefore  he  was  the  thief ;  and  the 
only  offence  the  prisoner  could  bo  guilty  of  was  that  of  receiving. 
It  was  a  question  for  the  jury  whether  the  prisoner  was  present 
when  the  postman  actually  took  the  letters.  [Hawkins,  J. — The 
letters  were  not  actually  out  of  the  possession  of  the  servant  of 
the  Postmaster-General  until  they  were  in  the  hands  of  the 
receiver  in  this  oase.]  If  the  taking  of  the  letters  was  the  joint 
act  of  the  prisoner  and  the  postman,  no  doubt  the  prisoner  was 
guilty. 
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Rso.  Staveley  Hill,  Q.G.  and  Chaves,  on  behalf  of  the  prosecution^ 

-  ^'  '        were  not  called  apon. 
Jambs.  _       _   _.  r    _. 


Lord  Coleridge^  C.J. — In  this  case  I  entertain  no  doubt  what- 

1890.        ever.     The  prisoner  was  either  a  joint  thief  with  the  postman^  or 

r  he  was  an  accessory  to  the  takincr  of  the  letters  before  the  fact. 

Letter  in  cowtte^^^  by  24  &  25  Vict.  c.  94,  s.  1,  liable  to  be  convicted  in  all 

oftransmimon  respects  as  if  he  had  been  a  principal  felon.     In  either  case  I  am 

by  post -In-   Qf  opinion  that  he  was  riffhtly  convicted. 

ttucing  postman       -„*  t>       t  r  ri_ 

tode/tvtr  letters      l^OLLOCK,  15. — 1  am  of  the  Same  opimon. 

addressed  to       Hawkins,  J. — The  man  was  a  thief  no  matter  how  you  look  at 

2{^W2&^V'l  ^**     ^®  ^*®  either  a  principal  felon  at  common  law,  or  by  the 

<;.  94  9. 1.^   statute  24  &  25  Vict.  c.  94,  s.  1,  as  an  accessory  before  the  fact, 

he  was  in  the  same  position  as  if  he  had  been  the  principal  felon. 

In  either  case,  therefore,  he  was  guilty. 

Conviction  affirmed. 
Solicitor  for  the  prosecution.  The  Solicitor  to  the  Post  Office. 
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Saturday,  May  10,  1890. 

(Before  Lord   Coleridge,  C.J.,  Hawkins,   Mathew,  Dat,  and 

Obanthah,  JJ.) 

Reo.  v.  Barker,  (a) 

Indictment  for  non-repair  of  highway — Liability  to  repair  ratione 
tenurce — Indictment  of  owner  of  lands  charged  with  repair — 
Continuanlte  of  liability  during  existence  of  turnpike  trust — 
Destruction  of  subject-matter  of  liability  by  trustees — Liability 
to  repair  altered  road. 

An  indictment  for  the  non-repair  of  a  highway  will  not  lie  against 
the  owner  of  lands,  the  tenure  of  which  carries  with  it  the 
burden  of  repairing  the  highway,  the  occupier  of  such  lands 
being  the  only  person  against  whom  such  an  indictment  will  lie. 

Where  a  highway  becomes  repairable  by  trustees  under  a  Turnpike 
Act  the  common  law  liability  to  repair  such  highway  {whether 
such  liability  rests  with  the  inhabitants  of  the  parish  in  which 
the  highway  is  situate  or  with  an  individual  ratione  tenurce) 
continues,  in  the  absence  of  amy  enactment  to  the  contrary,  so 

(a)  Reported  by  R.  CumrniGHUi  Gmr,  Eeq.,  BarrUter-At-Law. 
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long  as  the  highway  remains  similar  in  character  to  what  it  Rm. 
was  up  to  the  time  of  the  parsing  of  the  Turnpike  Act,     If  how-  *'• 

ever,  the  highway  is  so  altered  in  character  hy  the  trtisfees,  under       

the  powets  conferred  upon  them  by  the  Turnpike  Act,  as  to  1890. 
destroy  what  was  the  old  highway ,  the  common  law  liability  is  „r: — 
put  an  end  to  by  operation  of  law.  •  lndictmna~for 

non'repair-^- 

CASE  stated  by  the  Chairman  of  the  Qaarter  Sessions  for  the  ^'/??.*  |^r" 
county  of  Chester  as  follows  : —  dktment  of' 

1.  An   indictment  was  presented   to  the   grand  jury  at   the  owner^lAa- 
qaarter  sessions  held  in  and  for  the  county  of  Chester,  on  the  ^jj^^^.  <ifj^^^ 
17th  day  of  October,  1889,  against  the  defendant  for  the  non-  p^ke^nut-^ 
repair  of  two  separate  highways,  and  the  grand  jury  returned  a  Destruction  of 

true  bill.  iuhjtct.maltet 

2.  In  the  first  count  of  the  indictment  it  was  alleged  that  a      trusted, 
certain  part  of  a  public  highway  situate,  lying,  and  being  in  the 
township  of  Huntington,  in  the  county  of  Chester,  leading  from 

the  city  of  Chester  towards  and  unto  Farndon  in  the  said  county, 
and  which  said  part  beginning  at  a  certain  brook  known  as 
Huntington  Brook,  near  the  Butter  Bache  Farm,  and  continued 
towards  and  ending  at  Henlake  Wood,  was  in  length  two  miles 
and  a  quarter  or  thereabouts,  was  on  the  16  th  day  of  October, 
1889,  and  continually  afterwards  until  the  date  of  the  taking  of 
the  inquisition,  ruinous,  miry,  deep,  broken,  and  in  great  decay 
for  want  of  due  reparation  and  amendment  of  the  same,  so  that 
the  liege  subjects  of  the  Queen  could  not  and  still  could  not  go, 
return,  pass,  repass,  ride,  or  labour  on  foot  and  with  their  horses, 
coaches,  carts,  and  other  carriages  in,  through,  and  along  the 
said  public  highway  aforesaid  as  they  ought  and  were  wont  and 
were  accustomed  to  do,  without  great  danger  to  their  lives  and 
loss  of  their  goods,  to  the  great  danger  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  Lady  the  Queen,  going, 
returning,  passing,  repassing,  riding,  and  labouring  in,  through, 
and  along  the  said  public  highway,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity,  and  that  the 
defendant,  by  reason  of  his  tenure  of  certain  lands  and  tenements 
situate  in  the  said  township  of  Huntington,  ought  to  repair  and 
amend  the  same. 

3.  In  the  second  count  of  the  said  indictment  it  was  alleged 
that  a  part  of  another  public  highway  situate,  lying,  and  being 
in  the  township  of  Huntington,  in  the  county  of  Chester,  leading 
from  Chester  towards  the  village  of  Saighton  in  the  said  county 
of  Chester,  and  which  said  part  beginning  at  a  junction  with  the 
Chester  and  Farndon  Highway,  at  a  spot  called  or  known  by 
the  name  of  the  Rake  and  Pikel,  in  the  said  county  of  Chester, 
and  ending  at  the  boundary  of  the  township  of  Saighton,  where 
the  said  boundary  crosses  the  public  highway,  was  on  the  16th 
day  of  October,  1889,  and  continually  afterwards  until  the  taking 
of  the  inquisition,  ruinous,  miry,  deep,  broken,  and  in  great 
decay  for  want  of  reparation  and  amendment  of  the  same,  so  that 
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Reo.        the  liege  subjects  of  the  Queen  could  not  and  still  could  not  go^ 
Babkbb.      return,  pass,  repass,  ride,  or  labour  on  foot  and  with  their  horses, 

coaches,  carts,   and  other  carriages  in,  through,  and  along  the 

1890.        said  public   highway  as  they  ought  and  were  wont  and  were 

Higiiwav"    accustomcd  to  do,  without  great  danger  to  their  lives  and  loss 

Indictment  for  of  their  goods,  to  the  great  damage  and  common  nuisance  of  all 

non-repair—   the    liege   subjects   of   the   Queen    going,   returning,   passing, 

ifablutu^ln^  repassing,  riding,  and  labouring  in,  through,  and  along  the  said 

dictment  of    public  highway,  and  against  the  peace  of  our  Lady  the  Queen, 

owner-^Lia-  her  crown  and  dignity,  and  that  the  defendant,  by  reason  of  his 

durinqTum^  tenure  of  Certain  lands  and  tenements  situate  in  the  same  town- 

pike  Trust—  ship  of  Huutington,  ought  to  repair  and  amond  the  same. 

Destruction  qf     4.  The  defendant  pleaded  not  guilty,  and  the  indictment  was 

7fi^biUtvTu  ^®*^^  *^  th'6"  quarter  sessions  held  in  and  for  the  said  county  of 

trustees.      Chester,  on  the  13th  day  of  December,  1889,  when  the  defendant 

was  found  guilty  upon  both  counts  of  the  indictment,  but  the 

court  reserved  judgment  and  sentence  pending  the  decision  of 

certain  points  of  law  reserved  for  the  consideration  of  the  Court 

of  Crown  Cases  Reserved. 

5.  The  roads  so  alleged  to  be  out  of  repair  are  both  ancient 
highways. 

6.  As  to  the  road  mentioned  in  the  first  count,  it  was  proved 
that  before  and  until  the  passing  of  the  Chester,  Famdon,  and 
Worthenbury  Turnpike  Road  Act,  1854,  it  consisted  of  an  ordi- 
nary fenced  road,  varying  in  width  from  about  twenty  to  thirty 
feet,  of  which  nine  feet  wide  only  was  paved  with  stones  along 
the  centre ;  the  sides  not  being  metalled  were  of  grass  or  earth. 
The  stone  of  which  the  pavement  was  formed  was  got  in  the 
township  from  the  lands  alleged  in  the  indictment  to  be  charged 
with  the  repair  of  the  way.  The  road,  which  was  an  ordinary 
carriage  highway,  was  at  that  time  repaired  by  John  Brock 
Wood,  the  owner  of  the  said  lands,  by  reason  of  his  being  such 
owner,  or  his  tenants. 

7.  The  said  Act  of  Parliament  reciting  that  the  formation  and 
maintenance  of  a  turnpike  road  from  Chester  by  Farndon  to 
Worthenbury  with  a  branch  to  the  village  of  Farndon  would  be 
of  great  public  advantage,  and  that  certain  of  the  highways  in 
the  line  ox  the  said  intended  road  and  branch  might  advantage- 
ously be  made  available  for  the  purposes  thereof,  enacted  that 
the  trustees  appointed  by  the  Act  should  have  power  to  make 
and  maintain  the  said  intended  turnpike  roads  respectively,  in  the 
lines  and  in  and  through  the  lands  shown  on  the  deposited  plans, 
and  to  widen,  alter,  and  divert,  in  the  manner  and  to  the  extent 
shown  on  the  said  plans,  the  whole  or  parts  of  certain  roads, 
including  the  roads  mentioned  in  the  first  count  of  the  indictment, 
and  to  stop  up  and  discontinue  such  portions  of  the  existing 
roads  as  would  become  unnecessary  by  reason  of  the  said  intended 
turnpike  roads.  The  29th  section  of  the  Act  provided  that,  in 
case  the  tolls  authorised  to  bo  taken  by  virtue  of  the  said  Act 
should  be  insu£Bcient  to  answer  the  purposes  set  out  in  the  27th 
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section  of  the  said  Act^  and  the  expenses  of  maintaining  and         Bio. 
keeping  in  repair  the  roads^  the  several  townships  and  persons      ^   ^• 

then  by  law  liable,  either  ratione  tenurce  or  otherwise,  to  the        

repair  thereof,  should  be  and  should  continue  liable  to  the  main-        1890. 
tenance  and  repair  thereof  in  such  and  the  same  manner  and  to  the     „.  "T      ^ 
same  extent  as  such  townships  or  persons  were  then  liable  bylaw  indictment  for 
to  the   maintenance   and   repair   thereof.     [The  Turnpike   Act   wm-repcdr— 
accompanied  and  was  to  form  part  of  the  case.]  ^^vS>  ttnm^ 

8.  [The  case  here  described,  by  reference  to  a  plan  which    ^dUttJnt  of 
accompanied  the  case,  the  portions  of  the  old  road  which  had   owner^Lia- 
been  diverted  in  forming  the  new  road  within  the  limits  of  that  ^^^y.  9f^2^^^ 
part  in  respect  of  which  the  defendant  was  alleged  to  be  charge-  ^ke^TruJt^ 
able.]     For  the  purpose  of  forming  the  new  road  the  trustees  bettruction  of 
took  up  the  old  pavement  of  nine  feet  wide,  and  converted  the  said  '"J^/^*^"^ 
road  into  a  macadamised  road,  the  part  of  the  road  that  was  so      trastus. 
macadamised  being  about  fifteen  feet  in  width.     There  was  no 
sufficient  foundation  provided  for  the  macadamised  road  by  the 
turnpike  trustees.     The  stones  of  the  old  pavement  were  used  in 

the  construction  of  the  macadamised  road.  The  macadam  was 
brought  from  Penmaenmawr  and  other  places  out  of  the  county. 
The  actual  width  of  the  road  between  the  fences  was  not 
materially  altered,  and  its  width  between  the  fences  is  now  about 
the  same  as  it  was  before  it  became  a  turnpike  road. 

9.  There  was  no  evidence  that  the  said  John  Brock  Wood  con- 
tributed to  the  repair  of  the  road  during  the  continuance  of  the 
said  Act,  but  on  its  expiration  in  the  year  1876,  acting  as  was 
alleged  under  a  mistaken  impression  as  to  his  liability,  he  repaired 
the  same  as  a  macadamised  road,  and  continued  to  do  so  until  the 
date  of  his  death  in  the  year  1885.  The  defendant,  who  is  the 
devisee  in  trust  of  the  said  lands  under  the  said  John  Brock 
Wood's  will,  continued  to  repair  it  under  the  belief  that  he  was 
legally  liable  to  do  so  until  a  few  days  before  the  trial  of  the 
indictment  on  the  30th  day  of  December,  1889.  There  was  no 
evidence  that  the  township  or  parish  had  ever  repaired  the  road, 
nor  that  anyone  else  had  do^e  so  except  the  said  John  Brock 
Wood  and  the  defendant  since  the  expiration  of  the  turnpike 
trust. 

10.  The  defendant  proved  that  the  following  sums  had  been 
expended  by  him  for  materials  and  labour  in  i^epairing  the  said 
road  referred  to  in  the  first  count  of  the  indictment  within  the 
last  three  years :  1887,  155Z. ;  1888,  224Z. ;  1889,  206Z.  The 
expense  of  repairing  the  said  road  before  the  passing  of  the  said 
Turnpike  Act,  as  it  mainly  consisted  of  labour,  must  have  been 
small. 

11.  It  was  contended  for  the  prosecution  that  the  defendant 
was  liable  to  put  the  road  mentioned  in  the  first  count  into  good 
repair  as  a  macadamised  road,  the  road  having  ceased  to  be  a 
turnpike  road,  as  he  was  the  devisee  in  trust  of  the  late  John 
Brock  Wood,  the  person  liable  to  repair  the  road  ratione 
tenurcB  prior  to   the   road    becoming  a    turnpike    road.      The 
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RjBo.        estimates  for  putting  the  said  road  referred  to  in  the  first  count 
-J  ^-  of  the  indictment  into  good  repair  varied  from  698Z.  to  1043Z.  by 

*      the  witnesses  for  the  prosecution,  and  from  400Z.  to  450Z.  by  the 

1890.        witnesses  for  the  defendant. 

„r:  12.  It  was  proved  that  the  defendant  was  not  the  occupier  of 

Indictmntfor  ^^V  ^^  *'^®  lands  mentioned  in  the  indictment  or  of  any  lands 

non^repair^   whatever  in  the  county  of  Chester,  but  that  he  was  the  owner  of 

^«<ion«  tenura  ^  considerable  quantity  of  the  land  immediately  abutting  on  both 

dictrJint  ^  sides  of  the  highway  mentioned  in  the  first  count  of  the  indict- 

owner—Lia.   ment,  and  also  that  he  was  the  owner  of  the  land  immediately 

hihty  of  owner  abuttinff  on  one  side  of  the  highway  mentioned  in  the  second 

dunng  Turn.  i.    5  ri.     •    j-  j.         j. 

pike  Trust—  count  of  the  indictment. 

Destruction  of     13.  It  was  proved  as  to  the  highway  mentioned  in  the  second 

''J^^Arf'S  count  of  the  indictment^  that  it  had  always  been  repaired  by  the 

tnJteJ,      said  John  Brock  Wood  or  his  tenants,  and  the  defendant  as  his 

devisee  or  his  tenants,  and  there  was  no  evidence  whatever  that 

the  said  township  or  parish,  or  anyone  else,  had  ever  repaired 

the  said  highway. 

14.  It  was  contended  for  the  defendant  that,  as  to  the  road 
mentioned  in  the  first  count  of  the  indictment,  the  passing  of 
the  said  Turnpike  Act,  and  the  alterations  made  in  the  old 
highway  by  the  turnpike  trustees  by  diverting  it  as  shown  on  the 
plan,  and  by  taking  up  the  stone  pavement  of  nine  feet  wide  and 
converting  the  road  into  a  macadamised  road  of  fifteen  feet  wide, 
had  so  altered  its  character  as  to  destroy  any  liability  by  tenure 
of  the  said  John  Brock  Wood  and  the  defendant  as  his  trustee 
or  their  tenants  that  did  not  exist  before  the  passing  of  the  said 
Act.  As  to  the  roads  mentioned  in  both  counts,  it  was  further 
contended  that  the  defendant  could  not  lawfully  be  found  guilty, 
as  he  was  not  the  occupier  of  any  part  of  the  lands  in  respect  of 
the  tenure  of  which  he  was  alleged  to  be  liable,  but  the  owner  only. 

15.  On  behalf  of  the  prosecution  it  was  contended  that,  as 
regarded  both  roads,  though  the  occupiers  of  the  land  might 
have  been  indicted  for  their  non-repair,  that  as  the  owner  was 
the  person  who  derived  the  real  benefit  by  having  acquired  the 
lands,  and  especially  as  he  had  always  acknowledged  his  lia- 
bility by  undertaking  their  repair,  there  was  no  legal  impedi- 
ment to  his  being  indicted  for  their  non-repair ;  and,  moreover, 
that  this  course  was  far  preferable  and  more  convenient  than 
having  to  indict  a  number  of  people  who  had  not  as  a  fact 
ever  repaired  the  said  roads.  As  regarded  the  road  referred  to 
in  the  first  count  of  the  indictment  the  prosecution  left 
themselves  in  the  hands  of  the  court,  but  pointed  out  that, 
before  indicting  the  defendant,  they  had  requested  the  Chester 
County  Council  to  repair  the  road  referred  to  in  the  first  count 
of  the  indictment  as  a  main  road,  but  they  had  refused  to  do  so, 
alleging  that  by  virtue  of  the  97th  section  of  the  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  41)  they  were  not  bound  to 
do  so, 

16.  The  jury  found  that  the  said  roads  were  out  of  repair ;  that 
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the  road  mentioned  in  the  first  coant,  before  it  was  converted        Ru. 
into  a  turnpike  road  had  a  stone  pavement  of  nine  feet  wide  in      ^  ^- 

the  centre,  with  grass  or  earth  sides^  and  that  it  was  then  altered        

by  the  tarnpike  trustees^  as  shown  on  the  said  plan  accompanying        1890. 
this  case^  and  by  their  taking  up  the  said  pavement  and  con-        T — 
verting  the   road  into   a  macadamised    road    as     hereinbeforo  ind^tmm'for 
described  and  (subject  to  the   two  points  of  law  hereinbefore   non-repair— 
mentioned)  they  found  the  defendant  liable  to  repair  both  the  ^'jj?!?*  tenym 
said  roads  by  reason  of  his  holding  lands.  dicing  of 

If  the  court  were  of  opinion  that  the  defendant  was  not  liable  oumer^Ua. 
to  repair  the  said  roads  owing  to  his  not  being  an  occupier  of  any  *^  ofowntr 
part  of  the  lands  mentioned  in  the  indictment^  a  general  verdict  puJ^^Trt^^ 
of  not  guilty  was  to  be  entered.     If  the  court  were  of  opinion  Destruction  of 
that  as  to  the  road  mentioned  in  the  first  count  of  the  indict*  '^^j^^^^^^ 
ment  the  contention  of  the  defendant  was  right  with  reference  to      tru$teu, 
the  effect  of  the  passing  of  the  Turnpike  Act^  and  the  alterations 
of  the  road  made  thereunder^  a  verdict  of  not  guilty  to  that  count 
was  to  be  entered.     On  the  other  hand,  if  the  court  were  of  a 
contrary  opinion  on  both  points,  a  general  verdict  of  guilty  was 
to  be  entered ;  but  if,  on  the  first  point  only,  a  verdict  of  not 
guilty  on  the  first  count,  and  guilty  on  the  second  count  was  to  be 
entered. 

F,  Marshall,  on  behalf  of  the  defendant. — Inasmuch  as  the 
trustees  were  to  maintain  the  roads  made  by  them,  and  power 
was  given  to  them  to  call  upon  those  persons  who  previously  were 
liable  to  maintain  the  roads  in  the  event  only  of  the  funds  under 
the  Act  proving  insufficient,  no  liability  ratione  tenurce  could 
arise  during  the  currency  of  the  Turnpike  Act  until  there  was 
such  a  deficiency,  and  then  only  to  the  extent  and  in  the  same 
manner  as  previously  to  the  Act  (see  sects.  27  and  29  of  the 
Turnpike  Act).  It  was  clear  that  no  greater  liability  attached  to 
the  defendant  previously  to  the  Turnpike  Act  than  that  of 
maintaining  the  road  to  the  extent  of  nine  feet  in  width  with 
native  stones  from  his  own  lands.  The  extent  of  his  liability 
was  evidenced  by  immemorial  usage^  and  if  the  Act  had  not 
passed  he  could  not  have  been  subjected  to  any  greater  liability. 
Had  the  funds  proved  deficient  during  the  existence  of  the  Act, 
no  doubt  a  very  difficult  question  would  have  arisen  as  to  the 
extent  of  the  defendant's  liability ;  but  the  words  of  the  Act  were 
distinct  that  he  was  only  to  be  liable  to  the  same  extent  as  before 
the  Act.  In  Reg.  v.  Pickerinq  (41  J.  P.  564)  it  was  held,  where 
a  horse  and  pack  way  three  feet  wide  had  been  made  under  a 
Turnpike  Act  into  a  cart  and  carriage  way  of  fifteen  yards  wide, 
that,  upon  the  expiration  of  the  trust,  the  township  were  alone 
liable  to  repair  the  road  so  made,  the  originul  liability  of  the 
tenants  of  certain  lands  to  repair  the  horse  and  pack  way  ratione 
ienurce  having  been  extinguished  by  the  alteration  which  had 
taken  place.  If  the  General  Turnpike  Acts  are  referred  to  it 
appears  that  the  Legislature  never  intended  to  increase  a  liability 
which  existed  previously  to  their  being  applied  to  a  road  (see 
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Reg.       4  Geo.  4,  c.  95,  a.  68).     [Lord  Coleridge,  C.J. — Was  it  not  held 
^  ^-  a  loD&r  time  a&fo  that  the  liability  of  the  inhabitants  to  indictment 

*      in  respect  of  the  non-repair  of  a  turnpike  road  continued  notwith- 

1890.        standing  the  Turnpike  Act?]     Yes;    that  was  in  Reg,  v.  SL 
*^"  ^    Oeorge,  Hanover- square  (3  Camp.  222).      [Lord  Coleridge,   C.J. 
InditAmtnt  far  — Does  it  uot  follow,  then,  that  where  an  individual  is  liable 
iion-rqf>air—   rotione  tenurcB  and  not  the  inhabitants,  you  may  iudict  such 
^'&r/ — j'^"'  individual  notwithstanding  the  existence  of  the  Turnpike  Trust  ?] 
^dictment  of   "^hat  he  might  be  indicted  it  is  apprehended  there  can  be  no 
owner— Lia-  doubt ;  but  it  is  contended  that  he  cannot  be  compelled  to  do 
b^ty  ofmoner  ^^^y  greater  repair  than  that  to  which  he  was  liable  before  the 
pihe^Trust^  trust  was  Created.     In  Reg,  v.  Oleworth  (6  Mod.  163)  Holt,  C.J. 
Segtruction  Q^said  :  "  If  a  man  be  bound  by  prescripton  to  repair  a  way  he  is 
"^n^biUi^^Z  °^^  bound  to  put  it  into  better  repair  than  it  has  been  in  time 
trustees,      o^*  ^^  mind  before.^'     That  doctrine  was  applied  in  Reg,  v.  The 
Inhabitants  of  Surrey  (2  Camp.  455)  and  Rex  v.  The  West  Riding 
of  Yorkshire  (2  East,  852,  n.) ;  and  in  Rex  v.  The  Inhabitants  of 
Middlesex  (3  B.  &  A.  201),  where  the  proprietors  of  certain 
abbey  lands  were  liable  ratione  tenurce  on  their  part  to  maintain 
a  bridge,  it  was  held  that  they  wore  not  liable  to  repair  a  footway 
which  had  been  added  to  such  bridge  by  turnpike  trustees.     No 
doubt  the  defendant  and  his  predecessors  here  had  repaired  this 
road  since  the  expiration  of  the  turnpike  trust,  but  they  had 
done  so  under  a  mistaken  notion  as  to  their  liability,  and  in  Rex 
V.  Edmonton  (L  M.  &  B.  24)  Lord  Tenterden,  C.J.  directed  a 
jury  that,  though  the  inhabitants  of  a  parish  had  repaired  a 
highway  for  twenty  years,  yet  they  would  not  be  bound  to  con- 
tinue such  repairs  if  the  jury  were  satisfied  that  the  repairs  had 
been  begun  and  continued  under  a  mistaken  notion  on  the  part 
of  the  inhabitants  of  their  liability  to   repair.      There  was  no 
evidence  in  this  case  as  to  what  it  would  cost  to  repair  the  road 
in  its  former  condition,  and  it  could  hardly  be  contended  that 
the  defendant  was  bound  to  restore  it  to  such  condition.     If  the 
old  road  existed  to-day  the  defendant  would  be  liable  to  repair 
it ;  but  the  old  road  having  been  destroyed,  and  the  repair  of  the 
new  road  being  an  entirely  new  obligation,  no  liability  rests 
upon  the  defendant  to  repair  it.     There  was  a  second  point, 
namely,  that  the  defendant  was  not  the  occupier  of  any  lands  in 
the  county,  bat  was  merely  the  owner  of  the  lands  which  were 
charged  with  the  repair  of  the  old  road.     He  was  not,  therefore, 
liable  to  be  indicted  for  the  non-repair  of  the  road  whatever  the 
liability  as  to  its  repair  might  be  (see  RoUe's  Abr.  tit.  '^  Chimin 
Common  ^'  (B)  (2).    [He  was  here  stopped  by  the  Court.] 

E,  H.  Lloyd  for  the  prosecution. — As  to  the  second  point  in 
Reg,  V.  Lamsdon  (E.  B.  &  E.  949)  Erie,  J.,  at  p.  954,  said,  with 
reference  to  the  passage  cited  from  BoUe's  Abridgment :  '^As 
this  placitnm  follows  that  relating  to  liability  by  reason  of 
inclosure,  I  think  it  relates  to  the  same  liability .''  There  was 
good  reason  for  the  occupier  and  not  the  owner  being  liable  to 
indictment  in  that  case,  for  the  liability  to  repair  only  continues 
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so  long  as  the  land  remains  inclosed.     In  the  case  of  a  liability         Rm. 
ratione  tenurce  there  was  no  such  reason^  and  thongh  no  doubt  the  *'• 

occnpier  might  be  indicted,  and  was  primarily  liable  to  do  the        

repairs^  the  decision  in  Baker  v.  Oreenhill  (3  Q.  B.  148)  showed        1890. 
that  the  owner  was  really  the  person  who  was  liable,  for  it  was         7 — 
there  held  that  the  occupier  could  recover  the  expense  of  repair-  indictm^tjbr 
ing  from  the  owner.     The  occupier  was  primarily  liable  for  the  non-repair— 
convenience  of  the  public,  who  might  not  be  able  to  discover  the      RatioThe 
owner ;  but  where  the  owner  was  known   there  was  no  reason    ^^^Z-ili'. 
why  he  should  not  be  indicted  in  the  first  place,  instead  of  indict-    dictment  of 
ing  the  occupier  and  leaving  him  to  his   remedy    against  the      owner- 
owner.     In  Bex  V.  Sultan  (3  A.   &   E.  599;  5  Nev.  &  M.  353;  J^^jl^^ 
Har.  &  WoU.  428)  it  was  held  that  an  indictment  for  the  non-     Turnpike 
repair  of  a  bridge  ratione  tenures  would  not  lie  against  an  infant    Truet—De^ 
who  had  inherited  lands  charged  with  the  repairs  of  the  bridge.  J^^t*^^  f/ 
But  that  was  because  he  was  not  the  owner  of  the  legal  estate,  ^f  uahiiity  by 
which  was  in  his  guardian  in  socage.     In  Reg.  v.  Watts  (1  Salk.      trustees. 
377)  no  question  of  repairs  of  a  highway  arose  at  all ;  it  was  the 
case  of  a  nuisance  adjoining  a  highway,  with  regard  to  which  the 
occnpier  could   clearly  be    the    only    person    liable.      In  Reg, 
V.  Bucknell  (7  Mod.  55),  though  it  was  held  that  an  indictment 
against  the  lord  of  a  manor  for  the   non-repair  of  a  bridge  was 
bad,  that  was  because  as  lord  of  the  manor  he  was  under  no 
obligation  to  repair,  and  the  indictment  omitted  to  state  that  he 
was   liable    ratione  tenurce  or  by  prescription.     But  the  court 
never  expressed  a  doubt  that  the  indictment  would  have  been 
good  had  it  stated  such  a  liability.     With  reference  to  the  first 
pointy  the  common  law  liability  was  not  put  an  end  to  by  the 
operation    of   a  Turnpike  Act  in  the   case  of  the  inhabitants 
of  a  parish  (see  Reg.  v.  8t.  Oeorge,  Hanover -square,  ubi  sup.) ; 
and  that  applied  equally  to  the   case  of  an  individual  liable  at 
common    law  ratione   tenures;   and  3   Geo.  4,  c.  126,  s.  110, 
showed  that  the  common  law   liability  exists^  and  that  such  a 
case  as  the  present  was  contemplated,  for  it  provides   for  the 
apportionment  of  the  fine  imposed  on  indictment  between  the 
inhabitants  and  the  trustees.     The  defendant  was  clearly  indict- 
able during  the  continuance  of  the  trust,  and  the  expiration  of 
the  trust  could  make  no  difference  in  his  liability  to  indictment. 
The  fact  of  the    road  having  been  altered  merely  affected  the 
degree  of  the  defendant's  liability,  which  could  be  taken  into 
consideration  in  the  amount  of  the  fine,  which  would  be  com- 
mensurate with  such  liability. 

Lord  CoLBBiDOEj  C.J. — This  is  a  case  which  raises  some  in- 
teresting questions,  but  I  am  not  able  to  bring  my  mind  to 
entertain  any  reasonable  doubt  withr  egard  to  it.  1  will  take  the 
last  point  first,  as  that  is  one  which  relates  to  the  whole  indict- 
ment. This  is  an  indictment  against  a  gentleman  for  not  repair- 
ing a  road,  which  it  is  alleged  he  is  liable  to  repair  ralione 
tenurce,  and  the  objection  taken  is,  that  from  very  early  times 
such  an  indictment  as  this  must  be  preferred  against  the  person 
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Riw.  who  occupies  the  land  upon  which  the  burden  is  cast  of  repairing 

^'  the  road  m  dispute.  Here  there  is  no  question  but  that  there  waa 

'  the  burden  of  repairing  some  portions  of  the  roads  on  Mr.  Wood  and 

1890.  his  predecessors  ratoHe/e/mrcc,andtheindictmentisnowlaidagainst 

„.T^  _  the  successor  who  represents  Mr.  Wood,  on  whom  it  is  alleged 

Ind^tmentfor  ^^^  burden  of  repairing  the  road  now  rests  ratione  fenurce.     But 

non-repair—  he  is  the  owner,  and  not  the  occupier  of  the  lands  subject  to  the 

Ratione      burden,  and  since  the  time  of  Rollers  Abridgement  and  the  case 

6^!/y— 7n"    ^^^^^  there,  and  decided  in  the  reign  of  Charles  I.,  the  occupier, 

dietment  of   and  uot  the  owuer,  has  been  the  person  who  is  indictable  for  the 

owner— Ida-  non -repair  of  a  highway  ratione  tenuroe.     The  passage  in  Rollers 

o^v^^r^uiing  Abridgement  [title  ''  Chimin  Common  "  (B)  2]  lays  it  down  both 

Turnpike     negatively  and  affirmatively  that  you  cannot  indict  the  owner. 

Trust— De-    and  that  you  must  indict  the  occupier,  and  that  is  undoubtedly 

sub'ect^matfer  ^^^  '^^  ^*'  ^^^  present  day.  There  the  owner  was  indicted,  or 
0/ Ita6i«/|/ 61/ rather  it  was  proposed  that  he  should  be -indicted,  and  the 
trustees.  King's  Bench  prohibited  the  laying  of  the  indictment  on  the 
express  ground  that  the  occupier,  and  not  the  owner,  was  the 
person  liable  to  indictment.  Now,  it  is  sometimes  said  that  a 
dictum  loses  its  authority  by  repetition  ;  but  if  you  find  a  dictum 
of  Lord  Coke  repeated  in  the  same  words  by  Lord  Hale  and 
again  by  Lord  Coke,  the  dictum  does  not  stand  on  the  authority 
of  Lord  Coke  only ;  it  is  supported  by  the  authority  of  all  the 
learned  judges  who  may  have  repeated  it,  without  expressing  any 
doubt  as  to  its  correctness,  and  it  is  an  authority  that  the  law  of 
their  time  was  as  stated.  This  passage  has  been  repeated  over 
and  over  again,  and  in  the  case  in  Salkeld  {Reg,  v.  Watts,  1  Salk. 
tit.  "  Highways ''  357)  the  reason  for  it  is  given,  and  a  very  good 
reason  it  is,  too,  namely,  that  there  is  a  public  nuisance ;  as  the 
danger  is  the  matter  that  concerns  the  public,  they  are  to  look 
to  the  occupier,  and  not  to  the  estate,  for  it  does  not  give  the 
public  proper  remedy  if  the  owner,  of  whom  the  public  know 
nothing,  is  to  be  found.  On  that  ground,  therefore,  it  is  plain 
that  the  whole  of  the  indictment  is  wrong,  and  that  the  convic- 
tion must  be  quashed.  But  that  does  not  dispose  of  the  graver 
question,  because  that  could  be  set  right  by  the  indictment  of  tho 
occupier.  I  think,  therefore,  that  this  court  should  not  shrink 
from  deciding  the  graver  question,  and  so  putting  the  parties 
to  tho  expense  of  trying  the  whole  question  over  again.  The 
graver  question  raised  by  the  case  is,  whether,  under  the  circum- 
stances of  this  case,  any  person  is  liable  ratione  tenures  to  repair 
the  road  which  is  out  of  repair.  The  circumstances,  as  I  under- 
stand them,  are  these :  there  was  an  old  road  which  went  in  a 
serpentine  course  in  the  country,  and  this  gentleman  and  his 
predecessors  had  been  liable  time  out  of  mind  to  repair,  and  they 
had  repaired  the  road.  Then  there  comes  into  existence  a  Turn- 
pike Act  which  contains  certain  powers  of  widening,  altering, 
and  diverting  the  whole  or  parts  of  certain  roads  and  stopping 
up  and  discontinuing  such  portions  as  would  become  unnecessary 
by  reason  of  the  making  of  certain  turnpike  roads;  and  the 
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road  in  qaestion  is  one  of  the  roads  in  respect  of  whicli  such        Reo. 
powers    were    given    to    the    turnpike    trustees.       Now,    the 
trustees  in  the  exercise  of  their  powers  do  not  leave  the  road 
in  the  condition  in  which  they  find  it.     They  very  much  alter  it,        3890. 
and,  instead  of  the  old  narrow  paved  road  which  Mr.  Wood  and    „.  7 —  _ 
his  predecessors  were  bound  to  keep  up,  they  widen  it  and  alter  indZtm^ntfor 
its  character,  they  take  up  the  paving  stones  and  make  it  a  non-repair— 
macadamised  road,  and  (though  I  do  not  say  for  a  moment  that      ^«*«o«« 
they  in  any  way  exceeded  their  powers)  they  actually  stopped  up    ciuty—ln-' 
some  portions  of  the  old  road.     In  fact  they  substantially  altered    didment  of 
the  old  road.     'iTie  road  so  altered  gets  out  of  repair,  and  the  owner— Lia- 
defendant  is  indicted  for  not  repairing  it.     That  being  the  state  owner^uHng 
of  the  facts,  what  are  the  principles  of  law  applicable  to  such      Turnpike 
facts  ?     Primarilv  there  is  no  doubt  that  in  the  case  of  a  Turn-    Trust—De- 
pike  Act,  although  it  imposes  a  special  statutory  duty  on  the  ^y^j^^i/lj. 
trustees  to  maintain  the  road,  and  contains  certain  provisions  by  of  liability  by 
means  of  which  those  persons  may  no  doubt  be  compelled  to  do      trusteea. 
their  duty,  it  has  been  held  long  ago  that  Acts  of  this  kind  do 
not  destroy  any  common  law  liability  which  existed  on  tho  part 
of  any  person  before  the  Act.     And  as  regards  the  public,  who 
cannot  be  supposed  to  know  about  Turnpike  Acts,  they  have  the 
same  rights  as  before ;  that  was  decided,  in  Beg.  v.  St.  Oeortje, 
Hanover-square  (3  Camp.  222),  to  have  been  the  law  before  that 
case,  and  i^  has  been  the  law  ever  since.     There  the  indictment 
was  against  the  inhabitants  of  a  parish,  but  I  apprehend  that  the 
principle  is  equally  applicable  to  the  case  of  a  person  who  is 
liable  at  common  law  to  repair  ratione  ienunn,  and  I  can  easily 
imagine  the  case  of  a  road  for  half  a  mile  of  its  length  being 
repairable  by  the  inhabitants,  and  for  another  half  a   mile  of 
its  length  being  repairable  by  a  private  individual,  and  there  the 
common  law  liability  would  not  be  destroyed  by  the  Act  of  Parlia- 
ment, but  would  remain  in  such  case  as  before.     Had  then  tho 
trustees  here  left  the  portion  of  the  road  alone,  I  do  not  doubt 
Mr.  Wood  and  his  representatives  would  be  liable.     But  the 
road  is  altogether  changed  and  the  whole  subject-matter  of  the 
liability  is  absolutely  destroyed.     The  road,  as  it  was,  no  longer 
exists ;  it  is  no  longer  between  the  same  termini,  it  is  no  longer 
of  the  same  character,  and  that  which  he  was,  previously  to  the 
Turnpike  Act,  bound  to  repair  ratione  tenunv  has  disappeared,  and 
something  totally  different  from  that  which  ho  was  bound  to  repair 
now  exists,  and  there  is  no  liability  to  repair  the  new  thing  which 
does  exist.     He  is  therefore  set  free  by  operation  of  law  from  his 
liability.  I  prefer  to  put  it  on  that  broad  ground,  and  not  to  put  it  on 
the  narrower  ground  which  is  to  be  found  in  the  old  cases,  namely, 
that  the  only  liability  of  the  defendant  is  to  repair  to  the  extent 
to  which  his    predecessors    were    previously    liable  to   repair, 
inasmuch  as  it  would  be  very  difficult  to  distinguish  the  extent 
to  which  the  old  liability  existed,  and  it  would  be  very  difficult 
to  carry  out.     There  is  no  doubt  a  great  deal  to  support  that 
view.    There  is  a  dictum  in  Comyn's  Digest  to  the  effect  that,  if 
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Rbo.       a  parish  is  bound  to  repair^  it  is  not  bound  to  pave^  because  the 
^  ^'  duty  is  not  to  pave  but  to  repair^  and  you  cannot  impose  a  heavier 

'     duty  on  a  person  at  common  law  than  that  which  he  is  liable  to 

1890.        perform.     But  I  prefer  to  put  my  judgment  on  the   broader 

T~  _  ground  that,  although  the  law  preserves  the  common  law  liabili- 

indutmentfor  ^^^^  ^  thoso  commou  law  liabilities  remain  the  same  after  the 

non-repair^  ceasing  of  the  Tumpike  Act,  or  even  during  its  currency,  I 

Batione      think  that  the  liability  does  not  remain  where  the  subject-matter 

di^ment  of  ^^  ^^^  liability  is  completely  destroyed,  and  its  character  changed. 

ovmer—Lia-  I  am  therefore  of  opinion  that  this  conviction  is  bad  and  must  be 

biuty  of     qaashed. 

''''^rSr     "^^  ^^^^^  J^^K^s  concurred. 
Trust—De-  Conviction  qtuished, 

struetion  of       Solicitors  for  the  prosecution,  Tatham  and  Proctor,  for  GarrinO'- 
^UMMyX  ^^  ^^iBarJcer,  Chester. 

trustees.  Solicitors  for  the  defendant,  Ounliffes  and  Daw,  for  Ghurton, 

Chester. 


MIDLAND  CIRCUIT. 
Debbt  Autumn  Assizes. 
Dec.  12,  1889. 
(Before  Wills,  J.) 
JEtsa.  V.  Elizabeth  an9  James  Martin,  (a) 

Practice — Joint  indictment — No  case  against  one  prisoner — 
Discharge  of  stick  prisoner,  when  the  other  elects  to  give 
evidence — 52  ^  53  Vict.  c.  44,  *.  7. 

A  person  jointly  indicted  with  another  under  52  ^  53  Vict.  c.  44, 
s.  7,  hut  against  whom  no  case  is  made  out,  is,  nevertheless,  not 
entitled  to  be  discharged  at  the  close  of  the  case  for  tlie  prosecution 
where  the  other  person  charged  elects  to  give  evidence. 

EOT.  7  of  52  &  53  Vicfc.  c.  14,  is  as  follows  : 


s 


In  any  proceeding  against  any  person  for  an  offence  under  this  Act,  Bach  person 
shall  he  competent  hat  not  ccmpellahle,  and  the  ^ife  or  hnsband  of  snch  person  may 
he  required  to  attend  to  giTe  evidence  as  an  ordinary  Tvitness  in  the  case,  and  shall 
he  competent,  hut  not  compellahlo,  to  givo  evidence. 

(a)  Reported  hy  J.  P.  Mkllor,  Esq.,  Barrister  at- Law. 
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The  prisoners^  hasband  and  wife^  were  jointly  indicted  under 
sect.  1  of  the  above  Act  for  having  wilfully  neglected  and  ill- 
treated  a  child. 

E.  W.  Oarrett  for  the  prosecution. 

W,  B,  Hextall  for  the  husband. 

The  wife  was  undefended. 

At  the  close  of  the  case  for  the  prosecution^  Hextall  sub- 
mitted that  there  was  no  case  made  out  against  the  husband, 
and  the  judge  so  held. 

Hextall  then  asked  that  he  should  be  discharged  as  at  the 
close  of  the  case  for  the  prosecution  he  should  be  of  right. 

The  wife  elected  to  give  evidence. 

The  judge  thereupon  held  that,  the  wife  electing  to  go  into 
the  witness  box,  the  case  was  not  over  and  the  husband  must 
romain  in  the  dock  and  take  his  chance  of  the  wife's  evidence 
making  against  him. 

Verdict f  Both  Not  guilty. 
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MIDLAND  CIRCDIT. 

DjfRBTBHIBlfi   WlNT££   AsSlZES. 

Monday,  March  14,  1890. 
(Before  J.  S.  Dugdale,  Q.C,  sitting  as  Commissioner.) 

Reg.  v.  Evans,  (a) 

Practice  —  Evidence  —  Perjury  —  Licensed  premises  —  Proof  of 

licence — 35  ^  36  Vict.  c.  94,  s.  18. 

On  the  trial  of  a  charge  of  perjury  alleged  to  have  been  committed 
before  justices  an  the  hearing  of  an  information  under  section  18 
of  the  Licensing  Act,  1872,  against  the  defendant  for  being  dis^ 
orderly  on  and  refusing  to  quit  licensed  premises,  the  licence 
itself  must  be  produced  in  order  to  show  that  the  premises  were 
licensed,  and,  therefore,  that  the  justices  had  jurisdiction, 

^I^HE  prisoner  was  indicted  for  having  committed  wilful  and 

X      corrupt  perjury  at  the  hearing  before  the  justices  of  a  charge 

against  himself  of  having  been  disorderly  on  and  refused  to  quit 

licensed  premises,  and  upon  which  he  gave  evidence  on  his  own 

(a)  Reported  by  J.  P.  Mellub,  Esq.,  Barri8ter-at-LaW. 
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behalf  under  the  provisions  of  sect,  i  of  the  Licensing  Act  above 
mentioned. 

The  perjury  was  alleged  in  the  indictment  to  have  been  com- 
mitted, upon  the  hearing  of  a  ''  certain  information,  charge^  and 
complaint  agaiost  Henry  Evans^  in  substance  and  to  the  effect 
that  he  the  said  Henry  Evans^  on  the  8th  day  of  December,  &c. 
....  was  disorderly  on  the  premises  of  one  Wm.  Barton, 
then  licensed  for  the  sale  of  intoxicating  liquors  by  retail  to  be 
consumed  on  the  premises,  and  unlawfully  did  refuse  to  quit  the 
said  premises  when  requested  so  to  do  by  the  said  William 
Barton,  the  landlord,  came  on  to  be  heard,  and  was  then  and 
there  duly  and  lawfully  heard  and  enquired  into  by  and  before 
Edward  Wilson  Barnes,  Esq.,  and  William  Parker,  Esq.,  two  of 
Uer  Majesty's  Justices  of  the  Peace  for  the  said  division  and 
county,  then  and  there  lawfully  acting  as  such  justices  of  the 
peace  in  petty  sessions  and  that  at  and  upon  the  said  hearing 
and  investigation  of  the  said  information,  charge,  and  complaint, 
the  said  Henry  Evans  did  appear  before  the  said  justices  of 
the  peace  as  a  witness  to  give  evidence  for  and  in  his  own 
behalf,  &c." 

And  the  assignments  of  perjury  wore  [that  he  had  sworn, ''I 
was  not  requested  to  leave.  I  did  not  take  my  coat  off.  I  was 
not  put  out/' 

By  sect.  18  of  the  Licensing  Act,  1872,  it  is  enacted  that  :— 

Any  person  may  refnse  to  admit,  and  may  tnrn  out  of  the  premises,  in  rospect  of 
vrhich  his  licence  is  granted,  any  person  who  is  drunken,  violent,  quarrelsome,  er  dis- 
orderly, and  any  person  vrhose  presence  on  his  premises  would  subject  him  to  a 
penalty  under  this  Act. 

Any  such  person  who,  upon  being  requested,  in  pursuance  of  this  section  by  such 
licensed  person,  or  his  agent  or  servant,  or  any  constable,  to  quit  such  premises, 
refuses  or  fails  so  to  do,  shall  be  liable  to  a  penalty  not  exceeding  five  pounds,  Ac. 

Sect.  ^1  of  the  same  statute  provides  that : — 

.  .  .  In  all  cases  of  summary  proceedings  under  this  Act,  the  defendant  and  his 
wife  shall  be  competent  to  giro  evidence. 

Upon  the  close  of  the  case  for  the  prosecution 
Hextall,  on  behalf  of  the  defendant,  submitted  that  there  was 
no  case,  inasmuch  as  the  prosecution  had  not  proved  the  juris- 
diction of  the  justices  to  hear  and  determine  the  information. 
The  only  evidence  that  the  premises  were  "  licensed  premises*' 
within  the  meaning  of  the  Licensing  Acts,  being  the  statement  of 
the  landlord  in  the  box.  He  submitted  that  the  licence  itself 
must  be  produced,  and  that  secondary  evidence  of  its  contents 
could  not  be  admitted.  He  cited  Rerj.  v.  Lewis  (12  Oox  C.  C. 
163). 

Hammond  Chambers,  for  the  prosecution,  contended  that  as  no 
question  had  been  raised  before  the  justices,  the  point  as  to  the 
licence  must  be  taken  to  have  been  for  ever  waived,  and  further, 
that  the  case  here  was  distinguishable  from  Reg,  v.  Lewis,  inas- 
much as  it  was  not  (as  in  that  case)  a  charge  against  the  holder 
of  the  licence. 
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The  learned  Commissioner. —  Is  it  material  that  the  words 
'*  licenaed  premises  ^'  should  be  stated  ? 

Hammond  Chambers. — Yes. 

The  learned  Commissioner. —  Then  you  have  not  proved  them. 

The  learned  Commissfoner^  after  consulting  Pollock^  B.,  said 
that  the  opinion  of  the  learned  Baron  confirmed  his  own^  that^ 
inasmuch  as  it  was  material  to  the  charge  that  the  premises 
should  bo  "  licensed/'  and  as  no  evidence  of  that  was  here  given 
hj  the  prosecution^  he  must  direct  the  jury  to  acquit  the  prisoner. 

Verdict,  Not  guilty. 

Solicitors  for  the  prosecution,  Shipton,  Ilallewell,  and  Co,, 
Chesterfield. 

Solicitors  for  defence,  Jones  and  Middleton,  Chesterfield. 
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MIDLAND  CIRCUIT. 
Derbyshire  Adjourned  Assizes. 

April  Ist,  1890. 

(Before  Hawkins,  J.) 

Reg.  v.  Dytche  and  Others,  (a) 

Practice — Eoidence — Alibi— ^^dmissihilitij  of  evidence  of  other 
persons  alleged  to  have  been  wrongly  convicted  in  former  prose- 
cution for  the  offence. 

Where  evidence  is  given  that  persons  previously  convicted  of  an 
offence,  which  is  now  charged  to  have  been  committed  by  the 
prisoner  at  the  bar,  were  in  fact  the  guilty  parties,  the  evi- 
dence of  such  convicted  persons,  though  establishing  only  their 
own  alibis  is  admissible. 

JOHN  DYTCHE,  Henrj  Dytche,  Alfred  Tunniclifi'e,  and 
Frederick  Burton,  were  indicted  for  feloniously  wounding 
Police  Constable  James  Ely,  at  Hungry  Bentley,  on  the  9th  of 
November,  1889. 

/.  8,  Dugdale,  Q.C.  and  W.  B,  Ilextall  prosecuted. 
Stanger  defended. 

At  the  Derbyshire  Assizes,  in  December,  1889  (before  Wills,  J.), 
four  men,  named  Thomas  Shaw,  William  Shaw,  James  William- 
son, and  Robert  Smith,  were  indicted  for  the  same  ofionce,  viz., 

(a)  Reported  by  J.  P.  Mellob,  Esq.,  Barristor-at-Law. 
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Rko.        aa  assault  on  a  police  constable^  which  had  been  committed  by  a 
^*         g&Qg  of  men  engaged  in  night  poaching^  and  convicted  and 
QXHSR8.      sentenced  to  five  years  penal  servitude  each.    Their  defence  had 
—        been  an  alibi. 

^^^'  After  the  trial,  it  was  alleged  that  the  present  prisoners  had  in 

Practice—    fact  Committed  the  offence,  and  that  the  four  men  previously 
Evidence—   couvicted    were    innocent;    and  on  materials   laid   before  the 
Proeecution  Treasury  a  prosecution  of  the  present  prisoners  was  instituted, 
offen^^ter  ^^®  chicf  evidence  against  them  beiug  their  own  statements  to 
alleged      various  persous,  admitting  that  they  were  guilty  parties,  and  that 
wrongful  con~  the  four  convicts  were  not  at  the  locu^in  quo  at  all. 
other  ^^lLi8      ^^^  magistrates  committed  the  four  prisoners  for  trial;  the 
^Admiisi'   evidence  of  each  convict  being  tendered  before  them  to  the  effect 
hiHty  of  evi-  that  he  was  elsewhere  on  the  night  in  question,  and  wholly  inno- 
^rd  ^^  ^^'  ^®^*'     ^^^  justices  admitted    the   evidence,  and  it  was  taken 
\o  estahiiah   ^^^  marked  upon  the  deposition  as  objected  to.    The  four  convicts 
their  own     were  Undergoing  their  sentences  in  due  course  of  law. 
alibi,  j^i  ^\^Q  assizes,   the  prosecution    called  as  witnesses  police- 

constable  Ely  (on  whom  the  assault  had  been  committed)  and  a 
gamekeeper  (Sparks)  who  was  with  him  at  the  time,  both  of 
whom  had  given  evidence  as  to  identity  at  the  former  trial ;  but 
no  questions  were  asked  of  them  by  the  prosecuting  counsel  as 
to  who  were  the  persons  who  assaulted  the  police-constable. 

In  cross-examination,  both  these  witnesses  now  (as  at  tho 
former  trial)  spoke  to  the  identity  of  the  convicts,  and  stated 
that  the  four  present  prisoners  were  not  the  guilty  parties.  The 
prosecution  then  proposed  to  call  the  four  convicts  to  prove  that 
they  were  not  present,  and  so  were  not  the  guilty  parties  as 
alleged. 

Stanger,  on  behalf  of  the  prisoners,  objected,  on  the  ground 
that  the  guilt  or  innocence  of  the  four  convicts  was  not  the  ques- 
tion at  issue,  even  if  it  were  shown  conclusively  that  they  were 
not  the  men  who  assaulted  tho  police- cons  table,  it  would  not  be 
relevant  evidence  against  the  prisoners. 

Vugdale^  Q.C.  (with  him  W.  J5.  IlextaU),  on  behalf  of  the 
prosecution,  submitted  that  the  police-constable  and  the  game- 
keeper having  in  cross-examination  stated  that  the  four  convicts 
were  tho  guilty  persons  and  not  the  four  prisoners,  the  evidence 
of  the  convicts  that  such  was  not  the  case  had  become  relevant, 
though  it  went  only  to  their  own  absence  from  the  scene  of  the 
offence. 

Hawkins,  J.  intimated  that  bis  impression  was  that,  under  the 
circumstances,  the  evidence  was  admissible,  but  would  give  his 
decision  later. 

Next  day  (April  2)  Hawkins,  J.  stated  that  he  had  con- 
sidered the  question  and  should  admit  the  evidence. 

The  four  convicted  men  then  gave  evidence  to  the  effect 
above  stated. 

Solicitor  for  the  prosecution,  F.  Stone,  Derby,  agent  for  The 
Solicitor  to  the  Treasury. 
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CHANCERY  DIVISION. 
March  11,  12,  and  May  13,  1890. 

(Before  Stirling,  J.) 
WiNDHiLL  Local  Boaed  of  Health,  v.  Vint,  (a) 

Compounding  misdemeanour  —  Compromise  of  indictment  for 
nuisance  to  highway  —  Illegal  consideration  —  Specific  per- 
formance. 

An  agreement  to  compromise  an  indictment  for  a  nuisarM:e  is  not 
less  illegal  than  an  agreement  to  compromise  a  prosecution  for 
any  other  criminal  offence. 

Dictum  of  James  y  L,J.  in  Fisher  v.  Apollinaris  Company  (32  i.  T. 
n&p.  N.  8.  628;  L.  Rep.  10  Ch.  297)  not  followed. 

The  defendants  in  the  course  of  working  certain  quarries  had 
obstructed  a  highway  in  the  district  of  the  plaintiffs.  The 
plaintiffs  thereupon  indicted  the  defendants  for  the  obstruction, 
but  before  the  case  was  heard  a  compromise  was  entered  into, 
under  which  the  defendants  agreed  to  restore  the  highway  within 
a  limited  time,  and  the  plaintiffs  agreed  that  the  indictment 
should  during  stLch  time  lie  in  the  office  of  the  court,  and  that 
upon  the  work  being  completed  they  would  consent  to  a  verdict  of 
"  not  guilty  "  on  the  indictment.  The  highway  not  having  been 
restored  as  agreed,  the  plaintiffs  commenced  the  present  action 
for  specific  performance  by  the  defendants  of  the  terms  of  the 
compromise. 

Held,  that  the  agreement  was  founded  on  an  illegal  consideration, 
and  could  not  therefore  be  enforced.  (6) 

THIS  was  an  action  for  the  specific  performance  of  tho  cove- 
nants contained  in  a  certain  indenture  of  the  9th  day  of 
November,  1880,  and  made  between  the  defendants  of  the  first 
part,  George  Vint  of  the  second  part,  and  the  plaintiffs  of  the 
third  part,  or  in  the  alternative  for  damages  for  breach  of  such 
covenants.  The  defence  was,  that  the  covenants  were  founded 
upon  an  illegal  consideration. 

At  the  Leeds  Summer  Assizes  in  1880  the  present  defendants 
were  indicted,  on  the  prosecution  of  the  present  plaiutifiB,  for 
obstructing  a  highway  called  Gaisby  Lane,  within  the  district  of 
Windhill,  in  the  county  of  York,  by  digging  or  excavating  a 

(a)  Reported  by  L.  S.  Bristow,  Esq.,  Barrister-at-Law. 

(6)  This  decioion  was  affirmed  on  appeal  by  Cotton,  Fry,  and  Lopes,  L.JJ.     See 
89  L.  T.  237. 
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WiNDHiLL     stone  quarry  to  a  great  depth  for  the  whole  width  of  the  high- 
^^^tT  way.     The  defendants  pleaded  "  not  guilty." 

r.  By  a  memorandum  in  writing  signed  by  the  solicitors  for  the 

Vnrr.        plaintiffs  and  defendants  respectively,  and  initialled  by  their  respec- 
j^^        tive  counsel^  and  dated  the  14th  day  of  August,  1880,  it  was  agreed 
— '.        (among  other  things)  that  the  defendants  shonld  within  seven 
Compounding  years  from  the   date   thereof  restore   Gaisby  Lane  in   manner 
^niTaPeoZ  ^^^r®'^    mentioned,  and  maintain  the  road  for   twelve  months 
sideration—  after  it  was  restored  and  opened  to  the  public ;  that  until  Gaisby 
Specijic      Lane  was  restored  the  existing  road  should  be  maintained  by  the 
perforrMmee.  defendants  as  therein  mentioned,  and  that  on  the  foregoing  con- 
ditions the  indictment  should  lie  in  the  office  of  the  court  as 
a  security  for  the  observance  of  the  terms  by  the  defendants,  and 
that  such  terms  should,  if  required  by  either  party,  be  embodied 
in  an  indenture  between  the  plaintiffs  and  the  defendants,  and 
that  when  the  said  terms  were  fulfilled,  a  verdict  of  "  not  guilty  " 
should  be  consented  to  by  the  plaintiff  board. 

At  the  trial  the  court  approved  of  the  terms  contained  in  the 
memorandum,  and  ordered  that  the  indictment  should  lie  in  the 
office  accordingly. 

On  the  9t;h  day  of  November,  1880,  an  indenture  was  executed 
between  the  defendants  of  the  first  part,  George  Vint  of  the 
second  part^  and  the  plaintiffs  of  the  third  part,  which  embodied 
the  provisions  of  the  above-mentioned  agreement.  By  that  deed 
the  defendants  covenanted  within  seven  years  from  the  4th  day 
of  August,  1880,  to  restore  Gaisby  Lane  as  therein  mentioned, 
and  that  until  Gaisby  Lane  had  been  so  restored,  the  defendants 
would  maintain  the  existing  road  as  therein  mentioned^  and  that 
as  soon  as  the  stipulations  and  conditions  thereinbefore  contained 
had  been  fulfilled,  the  plaintiff  board  would  consent  to  a  verdict 
of  '^  not  guilty  ^'  being  entered  upon  the  indictment. 

The  period  fixed  by  the  deed  having  elapsed  and  the  defendants 
not  having  restored  the  highway,  this  action  was  commenced. 

It  appeared  from  the  evidence  that  George  Vint,  the  father  of 
the  present  defendants^  formerly  carried  on  business  in  partner- 
ship with  his  brothers  under  the  firm  of  George  Yint  and  Brothers^ 
and  that  in  1861  the  firm  began  to  work  the  quarries  on  the  east 
nnd  west  sides  of  the  highway  in  question.  The  quarry  on  the 
west  side  of  the  road  was  held  under  a  lease  for  thirty  years  from 
Aprils  1860;  the  quarry  on  the  east  side  was  originally  also  held 
under  a  lease^  but  in  1864  or  1865  the  firm  acquired  the  free- 
hold. 

Some  time  about  1861  an  arrangement  was  made  between  the 
then  highway  board  for  the  district  (of  which  George  Vint  was 
a  member)  and  the  firm,  that  the  latter  should  divert  the  highway 
in  question,  and  should  then  be  at  liberty  to  work  the  stone 
under  the  highway.  A  diverted  road  was  accordingly  con- 
structed at  the  expense  of  the  firm ;  but  the  diversion  was  never 
legally  carried  into  effect^  and  Gaisby  Lane  continued  to  be  a 
public  highway. 
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In  1873  George  Tint's  partners  retired.     George  Vint  there-     Windhill 
upon  became  the  owner  of  the  quarries,  and  continued  to  carry  ^^h^^?* 
on  the  business  without   a   partner   until   1878,  when  he  also          p. 
retired.     He  was  succeeded  by  his  sons,  the  present  defendants,        Vint. 
to  whom  he  agreed  to  give  a  lease  of  the  quarry  on  the  east  side        jg^^ 
of  the  road  for  ten  years.  

It  was  admitted  by  the  defendant,  Samuel  Walter  Vint,  in  Compounding 
examination,  that  in  1880  he  and  his  brother  were  working  the  ^l^J^'f*^' 
quarry  on  the  site  of  the  road.  aiderationr— 

Hastings,  Q.O.  and  Bardewell  for  the  plaintiffs.  Speeifio 

Fischer,  Q.C.  and  R.  Cunninyham  Glen  for  the  defendants.—  Performance, 
The  following  cases  were  cited :  {Fallowes  v.  l^aylor,  7  Term 
Rep.  479 ;  Keir  v.  Leeman,  7  L.  T.  Rep.  0.  S.  347 ;  6  Q.  B.  308 ; 
9  Q.  B.  371;    Fishfir  v.  Apollinaris  Company,  32  L.  T.  Rep. 
N.  S.  628;  L.  Rep.  10  Ch.  227. 

Ciir,  adv.  vult. 

May  13. — Stirling,  J.  stated  the  facts,  and  continued : — 
Under  these  circumstances  I  apprehend  that  there  was  no  real 
defence  to  this  prosecution.  In  my  opinion,  however,  there  is  no 
ground  for  supposing  that  it  was  intended  by  the  agreement  of 
the  4th  day  of  August,  1880,  to  do  anything  unlawful.  I  believe 
that  agreement  was  come  to  solely  in  order  to  avoid  the  appear- 
ance of  harsh  conduct  on  the  part  of  the  public  body 
which  initiated  the  proceedings.  I  have  no  doubt  that  the 
facts  were  fully  brought  to  the  notice  of  the  presiding  judge, 
and  I  think  that  his  approval  given  under  such  circum- 
stances is  strong  evidence  of  the  good  faith  of  the  parties. 
Nevertheless,  neither  the  good  intentions  of  the  prosecutors 
and  defendants  nor  the  approval  of  the  judge  will  avail  if  in  fact 
the  consideration  for  the  agreement  was  illegal.  This  is  plain 
from  Keir  v.  Leeman  {ubi  sup.).  Now,  part  of  the  consideration 
for  the  promises  of  the  defendants  was  the  agreement  of  the 
plaintiffs  (the  prosecutors  on  the  indictment),  that  when  and  so 
soon  as  the  stipulation  thereinbefore  contained  had  been  fulfilled, 
they  would  consent  to  a  verdict  of  "  not  guilty  '^  being  entered 
on  the  indictment.  It  is  alleged  that  this  is  not  a  lawful  promise. 
In  Fallowes  v.  Taylor  {ubi  sup.)  the  settlement  out  of  court  of  au 
indictment  for  an  obstruction  to  a  river,  preferred  by  a  public 
body,  was  held  to  be  a  lawful  consideration  for  a  bond  binding 
the  defendant  to  remove  the  nuisance.  This  case,  if  it  were  still 
a  binding  authority,  would  govern  the  present.  It  was,  how- 
ever, considered  and  commented  upon  by  the  Exchequer  Chamber 
in  Keir  v.  Leeman  (ubi  sup,).  There  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  court,  said :  "  In  Drage  v.  Ihberson  (2  Bsp.  643) 
Lord  Kenyon  adverted  to,  and  stated  that  he  should  adhere  to, 
the  class  of  cases  which  held  that  the  consideration  for  an  agree- 
ment being  the  settling  of  a  misdemeanour  might  be  good  in 
law.  Thus  a  settlement  of  an  indictment  for  a  nuisance  preferred 
by  a  public  authority  was  held  {Fallowes  y.  Taylor,  ubi  sup.)  a  law- 
ful consideration  for  a  bond  binding  the  defendant  to  remove  the 
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WiNDmix     naisance ;  we  presame^  on  the  ground  which,  however,  is  nob 

ixw^BoAso  yQYj  satisfactory,  that  the  main  object  of  the  prosecation,  the 

,;.  removal  of  the  nuisance,  was  thereby  effected.     But  the  court 

YiNT.        seem  to  have  overlooked  the  consideration  that  a  defendant  who 

Y^        had  infringed  a  public  right  was  thereby  entirely  freed  from  the 

.     .'       punishment  due  to  a  violation  of  public  law.   In  Edgcomhe  v.  Eodd 

Cifwpounding  (5  East,  294)  Le  Blanc,  J.  assigns  this  as  a  reason  for  the  con- 
^^^neawmr  sideratiou  being  illegal,  that  there  the  prosecution  was  for  a  public 
~tidenUio^  misdemeanour  and  not  for  a  private  injury  to  the  prosecutor.     It 
Specific      is  difficult  to  reconcile  this  principle,  which  we  think  a  just  one, 
performance,  with  the  decision  in  Fallowes  v.  Taylor  {uhi  sup.) ;  nor  can  Pool  v. 
Bousfield  (1  Gamp.  55)  be  reconciled  with  it.     There  an  agree- 
ment to  stifle  a  motion  against  the  defendant  that  he  should 
answer  the  matters  of  an  affidavit  was  held  illegal.    .    •    .    Indeed, 
it  is  very  remarkable  what  little  authority  there  is  to  be  fonnd, 
rather  consisting  of  dicta  than  decisions,  for  the  principle  that 
any  compromise  of  a  misdemeanour,  or  indeed  of  any  public  offence, 
can  be  otherwise  than  illegal,  and  any  promise  founded  upon  such 
a  consideration  otherwise  than  void.     If  the  matter  were  res 
integra    we    should  have   no  doubt  on   this  point.     We  liave 
no   doubt    that,  in   all  offences  which  involve  damages  to   an 
injured    party   for   which   he   may   maintain    an    action,  it    is 
competent  for  him/  notwithstanding  they  are  also  of  a  public 
nature,  to  compromise  or  settle  his  private  damage  in  any  way  he 
may  think  fit.    It  is  said,  indeed,  that,  in  the  case  of  an  assault, 
he  may  also  undertake  not  to  prosecute  on  behalf  of  the  public. 
It  may  be  so ;  but  we  are  not  disposed  to  extend  this  any  farther.'' 
On  the  other  hand,  in  Fisher  v.  Apollinaris  Company  {uhi  sup.), 
James,  L.J.  says  (at  p.  302) :  '^  This  is  one  of  those  misdemeanours 
where  the  person  injured  has  the  choice  between  a  civil  and  a 
criminal  remedy.    It  was  no  more  a  violation  of  the  law  to  accept 
an  apology  in  such  a  case  than  it  would  be  to  compromise  an 
indictment    for  a  nuisance,  or    for    not  repairing  a  highway 
on   the   terms    of   the    defendants    agreeing    to    remove    the 
nuisance    or    repair  the    highway.     Offences  of    this  kind  are 
indictable,  but  it  is  not  against  the  policy  of  the  law  to  allow 
the  injured   person  to  enter    into  a  compromise   with  regard 
to  them."     It  is,  however,  to  be  observed  that    those    obser- 
vations were   not  necessary  to  the   decision   of  the  case,  that 
Eeir  v.  Leeman  was   not    referred  to,  and  that  Mellish,  L.J. 
did  not   express  any  concurrence  with  them.      Notwithstand- 
ing the  weight  due  to  any  observations  which  fell  from  James, 
L.  J.,  I  consider  that  I  am  bound  to  follow  the  principle  laid  down 
by  Tindal,  C. J.,  *'  that  any  compromise  of  a  misdemenonr,  or 
indeed  of  any  public  offence,  is  illegal.''    That  principle  evidently, 
in  the  opinion  of  his  Lordship,  extended  to  the  compromise  of 
nuisances  where  the  public  law  was  violated.     In  the  present 
case    the   compromise  was  of  the  subject  matter  of  an  indict- 
ment which   was   both  a  misdemeanour  and  a  public   offence. 
The  stipulation  which  constituted  the  consideration  for  the  defen- 
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dants^  promises  was  to  consent  to  a  verdict  of  not  guilty,  being  in     Wi:!DHnj. 
substance  an  engagement  having  a  tendency  to  affect  the  admini-  ^H^-raT 
stration  of  justice  ;  and  this  (as  was  laid  down  by  Lord  Lyndhurst  ,;. 

ill  Egert<m  v.  Brownlow,  21  L.  T.  Rep.  N.  S.  306 ;  4  H.L.  Cas.,  at  Vwt. 
p.  163)  is  illegal  and  void.  In  my  opinion  the  consideration  was  ^^ 
illegal,  and  I  am  therefore  compelled  to  dismiss  the  action,  but  — 1 
under  the  circumstances  without  costs.  Compounding 

Solicitors   for  the  plaintiffs,  Jacques    and    Co.,    agents    io^'^j^i'^. 
Lancaster  and  Wright,  Bradford.  tideratuyn— 

Solicitors  for  the  defendants,  W.  and  /.  Flower  and  NiAssey,      Specific 
agents  for  KilUck,  Button,  and  Vint,  Bradford.  performance. 


QUEEN^S   BENCH  DIVISION. 

April  28  and  29. 

(Before  Huddleston,  B.  and  Granthah,  J.) 

Beg.  V,  The  Justices  of  Glahobganshirb.  (a) 

Justices — Appeal  from  summary  conviction — Recognisance  entered 
into  too  late — Costs  of  Appeal — Appellant's  liability  for — Sum- 
mary Jurisdiction  Act,  1879  (42  &  43  Vict,  c,  49,  s.  31^  sub* 
sects.  2  and  3). 

An  appeal  from  a  summary  conviction  wa^s  dismissed  with  costs  by 
the  Court  of  Quarter  Sessions  on  the  ground  ihat  the  court  had 
no  jurisdiction  to  entertain  it,  as  the  appellant  had  not  entered 
into  a  recognisance  vnthin  three  days  after  the  day  on  which  he 
gave  notice  of  appeal,  as  required  by  sect,  31,  sub-secf,  (3)  of 
the  Summary  Jurisdiction  Act,  1879.  On  the  refusal  of  the 
appellant  to  pay  the  costs  of  the  appeal  as  ordered,  th^  Court  of 
Quarter  Sessions  directed  that  his  recognisance  should  be 
estreated. 
Held,  that  the  justices  were  right  in  estreating  the  recognisance  on 
'  nonpayment  of  the  costs  of  the  appeal, 

[  ^r^HIS  was  a  rule  nisi  for  a  certiorari  to  bring  up  and  quash  an 

I  J-      order  made  by  certain  justices  of  Glamorganshire,  by  which  a 

I  recognisance  entered  into  by  the  appellant  was  estreated  for  his 

not  having  paid  the  costs  of  a  certain  appeal. 

(a)  Reported  bj  Alvred  H.  Lkfrot,  Esq.,  Barriflter-at-Lair. 
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Risa.  The  appellant  having  been  convicted  of  an  offence  against 

Thk  jijmoBM^^^^'  ^  ^^  the  Licensing  Act,  1872  (35  A  86  Vict.  c.  94)  gave 

OF  Glamor-   notice,  on  the  6th  day  of  July  following,  under  sect.  31,  sub-sect. 

GAN8HIRB.     (2),  of  tho  SuDimary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 

7~        of  an  appeal  against  such  conviction.     The  appellant  did  not, 

'        however,  enter  into  a  recognisance  as  required  by  sub-sect.  (3) 

Praciic&-~    of  that  section  until   the   12th  day  of  July.     At    the   quarter 

^^**fT^  sessions  holden  next  after  such  notice  the  appeal  was  called  on, 

sunmarycvn-  and  the  appellant  appeared,  and  was  represented  by  counsel.     On 

viction^Re-  the  point  being  taken  by  the  counsel  for  the  prosecution  that  the 

cognitance    appellant  had  not  entered  into  a  recognisance  within  three  days 

^ooiat^  alter  the  day  on  which  he  gave  notice  of  appeal,  the  appeal  was 

lAahiUty  of  dismissed  with  costs,  on  the  ground  that  the  Court  of  Quarter 

appellant  for  Sessions  had  no  jurisdiction  to  entertain  it.     The  costs  were  duly 

^^Vict^^td     *^^Gd,  but  not  having  been  paid  after  application  n>ade  to  the 

8.  31  (2)  (3).   appellant  and  his  sureties,  the  prosecution,  at  the  following  court 

of  quarter  sessions,  holden  at  the  end  of  December,  moved  that 

the  recognisance    should   be  estreated.     The  court   held  that, 

although  the  recognisance  had  been  entered  into  too  late  for  the 

purpose  of  appeal,  it  remained  in  force  until  the  order  of  the 

Court  of  Quarter  Sessions  was  obeyed,  and  accordingly  directed 

that   the    recognisance    should    be    estreated.     The    appellant 

obtained  a  rule  nisi  for  a  certiorari. 

Sect.  81  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  sub-sect.  (3),  provides  as  follows : 

The  appellant  shall,  Tvithin  the  prescribed  time,  or  if  no  time  is  prescribed  within 
three  days  after  the  day  on  which  he  gave  notice  of  appeal,  enter  into  a  recognisance 
before  a  court  of  summary  jurisdiction,  with  or  without  a  surety  or  sureties  as 
that  court  may  direct,  conditioned  to  appear  at  the  said  sessions  and  to  try  snch 
appeal,  and  to  abide  the  judgment  of  the  Court  of  Appeal  thereon,  and  to  pay  such 
costs  as  may  be  awarded  by  the  Court  of  Appeal ;  or  the  appellant  may,  if  the  court  of 
summary  jurisdiction  before  whom  the  appellant  appears  to  enter  into  a  recognisance 
think  it  expedient,  instead  of  entering  into  a  recognisance,  give  such  other  security, 
by  deposit  of  money  with  the  clerk  of  the  court  of  summary  jurisdiction  or  otherwise 
as  that  court  deem  sufficient. 

W.  D,  Benson,  for  the  respondents,  showed  cause.^-The  jus- 
tices were  right  in  estreating  the  recognisance.  The  appeal, 
although  disposed  of  on  a  technical  objection,  had  nevertheless 
been  heard,  and  the  Court  of  Quarter  Sessions  had  jurisdiction 
to  order  the  payment  of  costs  :  {Reg.  v.  Padwick,  8  El.  &  Bl.  704 ; 
27  L.  J.  113,  M.  C.)  The  recognisance  was  in  the  form  given 
in  Archbold's  Quarter  Sessions,  4th  edit.  p.  065,  as  required  by 
the  Summary  Jurisdiction  Act,  1879,  sect.  31,  sub-sect.  3,  and 
amounted  to  a  Crown  debt,  which  could  only  bo  extinguished 
by  fulfilling  the  obligation  mentioned,  namely,  to  abide  the  judg- 
ment of  the  court  and  pay  the  costs  of  the  appeal. 

Ahel  Thomas,  for  the  appellant,  in  support  of  the  rdle. — 
There  was  no  right  of  appeal  at  all,  and  no  appeal  lay  in  this 
case  at  the  time  when  the  recognisance  was  entered  into  by  the 
appellant  and  his  sureties;  it  was  therefore  of  no  validity 
whatever..    The  appellant  on  such  an  appeal  must  prove  that  he 
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has  fulfilled  all  the  obligations  imposed  by  statute;  otherwise  he        Rso* 
cannot  be  heard.     Tn  this  case,  even  if  no  objection  had  been  j,^^  jijgncEa 
taken  by  the  prosecation,  tbo  appeal  coald  not  have  been  enter-   ov  Glamor- 
tained^  as  the  Court  of  Quarter  Sessions  have  no  jurisdiction  to     oanshirb. 
hear  an  appeal  unless  the  conditions  prescribed  by  the  statute        ^^ 

have  been  performed.     He  cited  Rex  v.  The  Justices  of  Oxford-        ' 

shire   (1  M.   &  S.  446) ;    Rex  v.  The  Justices   of  Lincohishire    Practice— 
(3  B.  &  C.  548.)  ^  ^""alZm 

HuDDLESTON,  B. — In  this  case  Mr.  Thomas  has  brought  before  eummary  con- 
us  all  the  authorities  and  arguments  which  can  be  found  to  vicHon—Re- 
support  his  contention.  The  facts  appear  to  be  that,  in  July  cognisance 
last,  a  man  named  Elliott  was  convicted  of  selling  beer  without  a  f^^  late— 
licence,  and  availed  himself  of  the  provisions  of  the  Summary  LiahiUty  of 
Jurisdiction  Act,  1879,  sect.  81,  sub-sects.  (2)  and  (8),  to  ^^J^/^ 
endeavour  to  upset  that  conviction.  In  appealing,  however,  he  ^^yl^f^  c.  49 
failed  to  comply  with  certain  conditions  required  by  the  Act  «.  31  (2)  (5). 
of  Parliament.  The  hearing  took  place  before  the  October 
quarter  sessions,  and  the  objection  was  taken  by  the  counsel 
who  appeared  for  the  prosecution  that  the  recognisance  had  not 
been  entered  into  within  the  time  prescribed  by  the  statute. 
The  justices  held  that  this  was  a  valid  objection,  and  accordingly 
dismissed  the  appeal.  The  costs  of  appeal  were  taxed,  but 
were  not  paid,  and  at  the  following  quarter  sessions  application 
was  made  to  the  court  to  estreat  the  recognisance^  and  an  order 
was  made  to  that  effect.  Wo  are  now  asked  by  Mr.  Thomas  to 
make  absolute  this  rule  nisi  for  a  certiorari  to  qaash  that  order. 
Now  sect.  81,  sub-sect.  (8),  of  the  Summary  Jurisdiction  Act, 
1879,  requires  that  this  recognisance  shall  be  entered  into  within 
three  days  after  notice  of  appeal,  and  the  form  states  that  the 
appellant  becomes  indebted  to  the  Crown,  he  and  his  sureties,  in 
a  specified  sum.  That  bond  is  defeasible  only  in  the  event  of  the 
appellant  appearing  at  the  quarter  sessions,  trying  such  appeal, 
abiding  the  judgment  of  the  Court  of  Appeal  thereon,  and  paying 
such  costs  as  may  be  awarded  by  the  Court  of  Appeal.  The 
appellant  in  this  case  has  appealed,  and  the  court  have  pronounced 
judgment,  but  he  has  not  paid  the  costs  which  have  been  awarded. 
It  has  been  suggested  that  the  case  was  never  heard  on  appeal, 
but  the  justices  had  to  try  whether  the  appellant  had  complied 
with  the  conditions  of  the  statute ;  they  did  so,  and  found  that 
he  had  not.  The  meaning  of  this  recognisance  is  clear.  In 
Bum's  Justice  of  the  Peace  (80th  edit.),  an  authority  with  which 
I  agree,  I  find  under  the  title  "  Recognisance'*  the  following 
definition :  "  fiecognisance  is  a  bond  of  record  testifying  the 
recognisor  to  owe  a  certain  sum  of  money  to  some  other.''  The 
recognisance  is  in  fact  a  bond  in  which  the  appellant  acknow- 
ledges that  he  owes  a  certain  sum  to  the  Queen  defeasible 
only  under  certain  conditions — one  of  which  conditions  is  that 
he  pays  the  costs  of  the  appeal.  Now,  the  appellant  here  has 
not  paid  the  costs  of  his  unsuccessful  appeal,  and  to  avoid  doing 
so  contends  that  he  entered  into  the  recognisance  too  late.     He 
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Reg.  took  his  chance  of  his  appeal  succeeding^  and  failed.     In  my 
The  Justices  ^P^*^^^^  ^^^  justices  were  right,  and  the  rule  must  be  discharged. 

OF  Glamob-  GRA.NTHA.M,  J. — I  am  of  the  same  opinion,  and  do  not  desire  to 

0AN8H1BB.  add  anything. 

7Z^  Solicitors  for  the  appellant,  Riddell  and  Go.,  for  /.  ff.  Janes, 

_  Cardiff. 

Practice—  Solicitors    for    the    justices,   Andrew  Mellor  and    Smith,  for 

Coats-  J  j^   Wheatley,  Cardiff. 

Appeal  from-  •" 

summary  con 

viction — Re- 
cognisance 

entered  into 
too  late — 

Liability  of 

appellant   for  

costs — 42  ^  43 

Vict.  c.  49, 

«.  81  (2)  (3). 
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Thursday,  May  8. 
(Before  Lord  Coleridge,  C.J.  and  Matthew,  J.) 

Dixon  (app.)  v.  Wells  (resp.)  (a) 

Jwisdiction  of  justices — Illegal  issue  of  summons — Appearance  by 
accused — Objection  to  jurisdiction — Waiver  of  illegality — Con- 
viction— Limit  of  time — Jervis's  Acts  (11  ^12  Ftci.  c.  43),  s,  1 
—Sals  of  Food  and  Drugs  Acts,  1875  and  1879  (38  ^  39 
Vict.  c.  63,  ss.  6,  20;  42  ^  43  Vict.  c.  30,  s.  10). 

An  information  having  been  laid  before  two  justices  against  the 
appellant  under  the  Sale  of  Food  and  Drugs  Acts,  1875  and 
1879,  with  reference  to  the  sale  of  a  quantity  of  new  milk  on  the 
20th  day  of  September,  no  summons  was  issued  by  such  justices, 
but  subsequently  a  summons  returnable  upon  the  23rd  day  of 
October  was  issued  by  a  justice  who  had  not  heard  the  informa* 
iion.  The  appellant  appeared  and  objected  tliat  the  justices 
had  no  jurisdiction,  as  the  summons  had  been  illegally  issued, 
but  the  objection  was  overruled,  upon  the  ground  that,  as  tJie 
appellant  had  appeared,  it  was  immaterial  that  the  summons 
had  not  been  properly  issued. 

Held,  that  the  summons  was  not  hgally  issued,  and  thai  the 
appearance  of  the  appellant  before  the  justices  did  n^t  give  them 
jurisdiction,  as  the  Sale  of  Food  and  Drugs  Act,  1879  (42  ^  43 
Vict.  c.  30),  s.  10,  requires  that  the  summons  shall  be  served 
within  twenty-eight  days  from  the  time  of  the  purchase  of  the 
article  in  question,  a/nd  the  appellant  had  not  appeared  until 

(a)  Reported  by  W.  H.  Hobsfall^  Esq.,  Barrister-at-Law. 
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fnore  than  tweniy^eight  days  had  expired  since  the  alleged      Dccon 
offence  had  been  committed.  Wmxb 

THIS  was  a  case  stated  for  the  opinion  of  the  conrt  pursuant        1890. 
to  42  &  43  Vict.  c.  49,  s.  33,  and  20  &  21  Vict.  c.  43,  ,   .."TT  ^. 
and  was  in  the  following  terms  :  This  was  a  complaint  preferred     dicHon^^ 
by   the   respondent,  who   is  the   inspector  for  the  borough  of  illegal  %8^ue 
Kingston-upon-Hull,  under  the  Sale  of  Food  and  Drugs  Act,  «/ «*n*mon«— 
against  the  appellant,  who  is  a  farmer  at   Beningholme,  in  the  '^^^JJJJS^^'^ 
county  of  York,  before   me,   the   undersigned,   Edwin   Curtis,   jurUdietion 
stipendiary  police  magistrate  for  the  said  borough,  for  that  he,  objected  to— 
the  said  appellant,  did,  on  the  20th  day  of  September,  1889,  at    ^j^^^j^^ 
the  said  borough,  unlawfully  sell  or  deliver  to  the  prejudice  of   VaWdity  <>/ 
the  purchaser  a  certain  article  of  food,  to  wit,  a  quantity  of  new    conviction, 
milk,   which  was  procured  by  the  respondent  at   the  place   of 
delivery  in  the  course  of  delivery  to  the  purchaser,  and  consigned 
in  pursuance  of  a  contract  for  sale  to  such  purchaser,  and  which 
quantity  of  milk  was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  such  purchaser,  contrary  to  the  pro- 
visions of  38  &  39  Vict.  c.  63,  s.  6,  and  42  &  43  Vict.  c.  30, 

8.  3. 

The  circumstances  under  which  an  application  for  a  case  to  be 
stated  arose  were  as  follows : 

1.  On  the  day  fixed  for  the  hearing  of  the  said  complaint  the 
appellant  duly  appeared  before  me,  sitting  as  a  court  of  summary 
jurisdiction  at  the  said  borough,  in  answer  to  the  summons,  and 
was  represented  by  his  solicitor. 

2.  The  said  summons  was  as  a  fact  signed  by  Edward  Robson, 
Esq.,  one  of  Her  Majesty's  justices  of  the  peace  for  the  said 
borough,  and  bore  date  the  14th  day  of  October,  1889,  and 
showed  upon  the  face  of  it  that  complaint  had  been  laid  before 
the  said  justice  personally  on  the  date  named. 

3.  The  solicitor  for  the  respondent  having  opened  the  facts  of 
the  case,  it  was  objected,  on  behalf  of  the  appellant,  that  the 
summons  was  invalid,  and  that  the  court  in  consequence  had  no 
jurisdiction  to  hear  and  determine  the  matter. 

4.  It  was  admitted  on  behalf  of  the  respondent  that  no 
complaint  had  been  laid  before  the  aforesaid  justice  on  the  day 
named  or  any  day,  but,  on  the  contrary,  it  was  admitted  that  the 
complaint  had  been  laid  before  James  Stuart,  Esq.,  and  T.  W. 
Palmer,  Esq.,  two  of  Her  Majesty's  justices  of  the  peace  for  the 
said  borough,  when  sitting  as  a  court  of  summary  jurisdiction  at 
the  said  borough  on  the  10th  day  of  October,  1889,  and  that  it 
was  by  them  then  granted,  but  not  signed. 

5.  It  was  contended  on  behalf  of  the  appellant,  that,  inasmuch 
as  it  was  admitted  that  no  complaint  had  been  laid  before  the 
aforesaid  Edward  Bobson,  Esq.,  the  summons  was  bad,  and 
that  the  court  in  consequence  had  no  jurisdiction  to  hear  and 
determine  the  complaint. 

6.  It  was  admitted  that  the  alleged  irregularity  or  defect  in 
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Dixon       the  said  sammons  was  ankaovni  to  the  appellant  prior  to  his 
Wells       appearance  in  court. 

'  7.  I  reserved  the  points  of  law  raised  on  behalf  of  the  appel- 

1890.        lant  for  future  consideration^  and  proceeded  to  hear  the  evidence 

J  #~Tr    .    on  the  said  complaint. 

diction!—         8«  ^ho  facts  produced  in  evidence  were  practically  undisputed. 

Illegal  isiue       9.  Having   duly   considered  the   points  reserved,   I   was   of 

of  «Mwik)itt—  opinion,  even  assuming  there  had  been  an  irregularity  or  defect 

^accMe^  in  the  issuing  of  the  summons,  that  the  same  was  cured  by  the 

Jumdtctton  appellant's  presence  in  court,  and  by  the  absence  of  any  proof  or 

eibj^ted  to--  allegation  that  he  had  been  misled,  or  of  any  request  for  adjourn- 

ilteffalX—   ment,  and  I  was  of  opinion,  therefore,  that  I  had  jurisdiction  to 

VaUdiiy  of   hear  and  determine  the  said  complaint,  and  on  the  7th  day  of 

conviction.    January,  1890,  I  convicted  the  said  appellant  and  fined  him  in 

the  sum  of  hi.,  and  ordered  him  to  pay  the  costs.     The  questions 

for  the  opinion  of  the  court  upon  the  facts  stated  are : 

(1.)  Whether  there  was  an  irregularity  in  the  issue  of  the 
summons. 

(2.)  If  there  was,  whether  the  same  was  cured  by  the  appear- 
ance of  the  appellant  in  court  on  the  day  of  hearing  under  the 
circumstances  stated. 

(3.)  Whether  I  had  jurisdiction  to  hear  and  determine  the 
matter. 

If  the  opinion  of  the  court  with  respect  to  the  last  question 
should  be  in  the  affirmative,  then  the  said  conviction  is  to  stand 
affirmed,  but  if  otherwise  to  be  quashed. 

Edwin  Cubtis. 

Jervis's  Act  (11  &  12  Vict.  c.  43)  provides: 

Sect.  1.  That  in  all  cases  where  an  information  shall  be  laid  before  one  or  more  of 
Her  Majesty's  justices  of  the  peace  for  any  county,  riding,  diyision,  liberty,  city, 
borough,  or  place  within  England  or  Wale.^,  that  any  person  has  committed  or  is 
suspected  to  have  committed  any  offence  or  act  within  the  jurisdiction  of  such  justice 
or  justices  for  which  ho  is  liable  by  law,  upon  a  summary  con  notion  for  the 
same  before  a  justice  or  justices  of  the  peace,  to  be  imprisoned  or  fined,  or  other- 
wise punished,  and  also  in  all  cases  where  a  complaint  shall  be  made  to  any  such 
justice  or  justices  upon  which  he  or  they  hare  or  shall  ha  to  authority  by  law  to  make 
any  order  for  the  payment  of  money  or  otherwise,  then  in  every  such  case  it  shall  be 
lawful  for  such  justice  or  justices  of  the  peace  to  issue  his  or  their  summons  directed 
to  such  person,  stating  shortly  the  matter  of  such  information  or  complaint,  and 
requiring  him  to  appear  at  a  certain  time  and  place  before  the  same  justice  or  fuaticea, 
or  before  such  other  justice  or  justices  of  the  same  place  as  shall  then  be  there,  to 
answer  to  the  said  information  or  complaint,  and  to  be  further  dealt  with  according 
to  law. 

The  Sale  of  Food  and  DrugsAct,  1875  (33  &  39  Vicfc.  c.  63), 
enacts  : 

Sect.  6.  No  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food  or 
any  drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  not  exceeding  twenty  pounds. 

Sect.  20.  Every  penilty  imposed  by  this  Act  shall  be  recovered  in  England  in  the 
manner  prescribed  by  the  11  &  12  Vict.  c.  43. 

The  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879, 
(42  &  43  Vict.  c.  30),  provides  : 

Sect.  10.  In  all  prosecutions  under  the  prtn^ipU  Act,  and  notwithstanding  the 
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proTiaioDfl  of  section  twenty  of  the  said  Act,  the  summons  to  appear  before  the        Dixon 
ma^trate  shall  be  serred  upon  the  person  charged  with  Tiolating  tho  proyisions  of  t;. 

the  said  Act  within  a  reasonable  time,  and  in  case  of  a  perishable  article  not  exceeding        WBLii>» 

twenty-eight  days  from  the  time  of  the  purchase  from  soch  person  for  test  purposes  

of  the  food  or  drug,  for  the  sale  of  which  in  contravention  of  the  terms  of  the  prin-  1890. 

cipal  Act  the  seller  is  rendered  liable  to  prosecation,  and  particulars  of  the  offence  or  

offences  against  the  said  Act  of  which  the  seller  is  accused,  and  also  the  name  of  the  Justices*  juris- 
prosecutor,  shall  be  stated  on  the  summons,  and  the  summons  shall  not  bo  made      diction — 
returnable  in  a  less  time  than  seven  days  from  the  day  it  is  served  upon  the  person   niegal  issue 
summoned.  0/  summon*— 

Montague  Lush  for  the  appellant. — The  summons,  having  been  aceusedr- 
issued  by  a  justice  who  did  not  hear  the  information,  is  bad,  and  Jurisdiction 
the  question  raised  here  is  whether  the  appellant  by  appearing  o^^f^f**  *<>— 
before  tho  stipendiary  magistrate  waived  that  objection.  When  illegality-- 
the  appellant  appeared,  the  objection  was  taken  on  his  behalf  Validity  of 
that  the  summons  was  illegally  issued.  conviction. 

Kemp  for  the  respondent. — Although  a  summons  or  warrant 
upon  which  a  person  is  brought  before  justices  may  be  illegal, 
the  justices  have  jurisdiction  to  hear  the  charge:  (Beg.  v. 
Hughes,  40  L.  T.  Rep.  N.  S.  685 ;  4  Q.  B.  Div.  614 ;  Reg.  v. 
Shaw,  12  L.  T.  Rep.  N.  S.  470 ;  34  L.  J.  169,  M.  0. ;  Blake  y. 
Beech,  34  L.  T.  Rep.  N.  S.  764 ;  1  Ex.  Div.  320 ;  Reg.  v.  Thomas, 
FUtcher,  51  L.  T.  Rep.  N.  S.  334 ;  L.  Rep.  1  0.  C.  R.  320. 
[Matqew.  J. — If  a  person  is  brought  before  justices,  can  they 
try  him  upon  any  charge  they  like,  whether  he  is  prepared  to 
meet  it  or  not?]  If  the  prisoner  was  not  prepared  with  his 
defence,  the  justices  would  probably  adjourn  the  case. 

LtLsh  in  reply. — ^The  principle  underlying  the  decision  in  Reg. 
v.  Hughes  {ubi  sup.)  is  that  if  a  person  is  before  justices,  no  matter 
how  he  got  there,  and  does  not  raise  any  objection  to  their  juris- 
diction, but  takes  his  chance  of  obtaining  a  favourable  decision, 
he  cannot,  if  he  is  convicted,  subsequently  raise  the  objection. 
The  summons  is  bad  in  this  case,  and  therefore  the  appellant 
must  be  treated  as  if  he  were  summoned  on  the  day  on  which  he 
appeared  before  the  stipendiary  magistrate,  which  would  be  more 
than  twenty-eight  days  after  the  alleged  offence  was  committed. 
But  it  is  provided  by  the  Sale  of  Food  and  Drugs  Act,  1879 
(42  &  43  Vict.  c.  30),  s.  10,  that  the  summons  must  be  served 
upon  the  person  charged  within  twenty-eight  days;  therefore 
the  charge  was  made  too  late. 

Lord  Coleridge,  C.J. — This  case  has  been  argued  at  consider- 
able length,  but  I  do  not  in  any  sense  regret  the  time  which  has 
been  occupied,  for  it  is  a  case  of  considerable  importance.  The 
facts  of  the  case  are  simple  enough  in  themselves.  The  appel- 
lant was  convicted  before  the  stipendiary  magistrate  at  Hull  for 
having  sold  a  quantity  of  new  milk  which  was  not  of  the  nature, 
substance,  and  quality  demanded  by  the  purchaser,  contrary  to 
the  provisions  of  38  &  39  Vict.  c.  63,  s.  6,  and  42  &  43  Vict.  c. 
30,  s.  3.  An  information  was  laid  against  the  appellant  before 
two  justices,  but  those  justices  did  not  issue  a  summons ;  the 
offence  was  alleged  in  that  information  to  have  been  committed 
upon  the  20th  day  of  September.  What  purported  to  be  a  summons 
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DuoM       was  sabseqaently  sigpied  and  issued  by  another  jastice^  who  Iiad 
^^'  not  heard  the  information^  and  that  snmmons  stated  that  the  case 

• "      was  to  be  heard  upon  the  23rd  day  of  October.      The  objection  is 

1890.        taken  that  this  was  no  summons  at  all,  because  the  justice  who  issaed 
-   JT^.    .    the  summons  did  not  hear  the  information,  and  the  justices  who 
^diJion!^'  heard  the  information  did  not  issue  the  summons.     We  are  told 
lUegai  is^ue   that  a  practice  has  f^^rown  up  by  which  a  clerk  to  justices  hears 
of  summont^  ^  Complaint,  draws  out  a  summons,  and  then,  without  any  written 
^^^^!1    information,  takes  the  summons  to  any  justice  whom  he  can  find 
Jurisdiction  for  signature.     Whether  there  is  any  prima  facie  case  or  not  the 
objected  to—  justice  is  perfectly  ignorant^  and  I  must  say  that  I  cannot  imagine 
tiSfaWtv--   *^y  practice  which  is  more  likely  to  lead  to  injustice  to  persons 
VaUdiiy  of  than  such  as  has  been   described   to  us  in  this  case.     If  the 
ccnvietum,   justice  who  issued  the   summons   in  this  case  had  heard  all  the 
facts  he  might  never  have  signed  the  summons  at  all.     I  cannot 
regard  this  document  as  a  summons  at  all,  and  it  seems  to  me  to 
be  issued  in  direct  defiance  of  the  provisions  of  Jervis^s  Act 
(11  &  12  Vict.  0.  43),  s.  1^  which  says  that  "in  all  cases  where 
a  complaint  shall  be  made  to  any  sach  justice  or  justices  upon 
which  he  or  they  have  or  shall  have  authority  by  law  to  make  an 
order  for  the  payment  of  money  or  otherwise,  then  and  in  every 
such  case  it  shall  be  lawful  for  such  justice  or  justices  to  issue  his 
or  their  summons.^^  If  I  were  at  liberty  to  lay  down  the  law  Ishonld 
say  that  the  above  provision  of  Jervis's  Act  was  to  be  strictly 
obeyed,  and  that  if  persons  purporting  to  act  under  it  disobeyed 
that  provision,  such  person  would  be  acting  without  jurisdiction. 
But  that  view  is  not  the  law,  because  so  far  back  as  the  year  1865 
Erie,  O.J.  in  Reg.  v.  ShoAJO  (12  L.  T.  Rep.  N.  S.  470;  34  L.  J. 
169,  M.  0.)  laid  down  the  law  to  be  that  if  a  man  was  brought 
before  the  justices  without  any   snmmons  or  information  they 
could  convict  him,  and  he  said  :  "In  my  opinion,  if  a  party  is 
before  a  magistrate,  and  he  ia  then  charged  with  the  commission 
of  an  offence  within  the  jurisdiction  of   that  magistrate,   the 
latter  has  jurisdiction  to  proceed  with  that  charge  without  any 
information  or  summons  having  been  previously  issued,   unless 
the  statute  creating  the  offence  imposes  the  necessity  of  taking 
some  such  steps.''     That  case  does  not  stand  alone,  for  it  was 
decided  in  Reg.  v.  Hughes  (40  L.  T.  Eep.  N.  S.  685 ;  4  Q.  B. 
Div.  614)  by  a  court  consisting  of  ten  judges,  of  whom  only  one, 
the  late  Lord  Ohief  Baron,  dissented,  after  the  case  had  been 
twice  argued,  that,   although  there  was  neither  written  infor- 
mation nor  oath  to  justify  the  issue  of  the  warrant   upon  which 
the  accused  was  arrested,  the  justices  had  jurisdiction  to  hear  the 
charge,  though  the  warrant  upon  which  the  accused  was  brought 
before  them  was  illegal.     Those  cases   establish  that  when  a 
person  is  once  before  justices  who  have  jurisdiction  to  try  the 
case,  the  justices  need  not  inquire  how  he  got  there,  but  may  try 
him.     It  is  immaterial  whether  he  comes  there  in  obedience  to  a 
summons  or  whether  there  is  no  summons,  whether  there  is  an 
information  or  not,  or  whether  he  is  brought  there  by  force  or  by 
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fraud.     It  IB  idle  for  us  to  straggle  against  the  law  if  that  is  the       Dixom 
law.     But  I  do  not  think  that  this  case  comes  exactly  within      ^^'^^ 

those  cases.     In  the  two  cases  I  have  referred  to  there  was  no        

protest  before  the  justices  on  the  part  of  the  person  who  sabse-        1890. 
qnently  questioned  the  jurisdiction  of  the  court.     Faults  of  pro-  ^     .    TT    . 
cedure,  unless  there  is  some  ngid  provision  to  the  contrary^  may     dietiof^— 
be  waived  by  a  person  if  he  pleases  ;  and  if  he  waives  them  and   Illegal  istue 
submits  to  the  jurisdiction  of  the  court  it  is  too  late  for  him  after-  ^  sutnmona^ 
wards  to  turn  round  and  question  the  jurisdiction  of  the  court.    ^^JIJ^S^ 
That  is  a  very  old  rule  and  a  very  sound  rule.    But  the  appellant  Jurisdiction 
here  took  this  very  objection  when  he  was  before  the  stipendiary  objected  to— 
magistrate^  and  he  takes  it  again  in  this  court.     He  says  there   J^^awL— 
was  no  summons  and  no  information ;  if  he  had  not  raised  the  objec-    VaUdity  of 
tion  before  the  court  below  it  would  have  been  of  no  avail  to  him    conviction, 
now^  but  he  did  protest  upon  this  ground.     In  that  respect  this 
case  differs  from  the  other  cases  to  which  I  have  referred.     But 
I  do  not  feel  strong  enough  to  decide  the  case  upon  that  point 
alone,  for,  though  I  think  it  ought  to  be  a  complete  answer  to  the 
charge,  I  cannot  disguise  from  myself  that  from  the  very  language 
of  the  several  judges,  and  from  what  underlies  their  judgments  in 
Reg.  Y.  Shaw  (12  L.  T.  Rep.  N.  S.  470;  34  L.  J.  169,  M.  0.) 
they  assumed  that  a  mere  protest  from  the  person  accused  would 
not  be  sufficient.     I  should  be  glad  to  think  that  the  law  was 
otherwise.     But  there  is  another  point  in  the  argument  upon 
which  Mr.  Kemp  has  not  satisfied  me  that  he  is  right.     Sect.  10 
of   the  Sale  of  Food  and   Drugs  Act  Amendment  Act,   1879 
(42  &  43  Vict.  c.  30)   is  in  these  terms :  "  In  all  prosecutions 
under  the  principal  Act,  and  notwithstanding  the  provisions  of 
sect.  20  of  the  said  Act,  the  summons  to  appear  before  the  magis- 
trates shall  be  served  upon  the  person  charged  with  violating  the 
provisions  of  the  said  Act  within  a  reasonable  time,  and  in  case  of 
a  perishable  article  not  exceeding  twenty-eight  days  from  the 
time  of  the  purchase  from  such  person  for  test  purposes  of  the 
food  or  drug,  for  the  sale  of  which  in  contravention  of  the  terms 
of  the  principal  Act  the  seller  is  rendered  liable  to  prosecntion, 
and  particulars  of  the  offence  or  offences  against  the  said  Act  of 
which  the  seller  is  accused,  and  also  the  name  of  the  prosecutor 
shall  be  stated  on  the  summons,  and  the  summons  shall  not  be 
made  returnable  in  a  less  time  than  seven  days  from  the  day  it 
is  served  upon  the  person  summoned.^'     So  that  this  section 
enacts  as  a  condition  precedent  to  the  trial  of  a  person  for  an 
offence  under  the  Act  the  summons  must  be  served  within  a 
reasonable  time  in  any  case ;  and  if  the  article  is  perishable,  as  it 
was  in  the  present  case,  the  summons  must  be  served  within 
twenty-eight  days ;  and  it  concludes  by  saying  that  the  summons 
shall  not  be  returnable  in  a  less  time  than  seven  days.     It  there- 
fore carefully  secures  for  the  person  accused  with  reference  to  a 
perishable  article  that  the  charge  shall  be  brought  within  twenty- 
eight  days,  and  that  he  shall  have  seven  days  in  which  to  prepare 
his  defence.     Time  in  this  Act  cannot  be  disregarded,  and  is  of 
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DncoN       the  essence  of  the  jurisdiction  to  try  the  offence.     This  applies 
WsLLflL       *^  ©very  case  under  the  Act,  for  the  section  commences  in  the 

strongest  language   by  saying  "  In  all  prosecutions/'     Except 

1890.        by  extending  the  doctrine  laid  down  in  Reg.  v.  Htcghes  (40  L.  T. 
"~.    .    Rep.  N.  S.  685 ;  4  Q.  B.  Div.  614)  to  this  section^  I  fail  to  see 
^iction^^'  ^^^  ^^  ^^^  ^®  ^^^^  ^^^*  there  was  jurisdiction  to  try  the  appellant, 
lOegalissue  and  if  that  doctrine  were  so   extended  I   think  it  would   be 
of  gumnmons—  violating  the  very  words  of  the  section.     I  am   therefore  of 
^^!J^|JJ2^**-' opinion  that  the  appellant  could  not  be  tried,  for  as  a  condition 
Jurisdiction  precedent  he  must  be  brought  within  the  protection  of  the  section. 
objecUd   to—  In  this  case,  as  I  have  already  said,  there  was  no  legal  summons, 
iMwaliL—   ^^^  ^^®  ™*^^  appeared  before  the  justices  upon  the  day  upon 
VdUdiiy  of   which  the  document  which  purported  to  be  a  summons  was  made 
conviction,     returnable,  and  the  justices  then   proceeded  to  try  him  for  an 
alleged  offence  which  it  was  admitted  by  the  prosecution  had 
been  committed  more   than  twenty-eight  days   previously.     It 
seems  to  me  that  sect.  10,  which  I  have  quoted  above,  applies 
in  this  case,  and  that  it  is  essential  that  the  jurisdiction  thereby 
given  mu«st  be  exercised  within  twenty-eight  days.     The  convic- 
tion in  this  case  must  therefore  be  quashed. 

Mathew,  J. — I  am  of  the  same  opinion.  There  was  really  no 
summons  in  this  case.  The  magistrate  who  issues  a  summons 
must  be  satisfied  before  doing  so  that  there  is  a  prima  facie  case 
against  the  person  to  whom  the  summons  is  addressed.  The 
document  in  this  case  which  purports  to  be  a  summons  is  utterly 
worthless  as  such,  but  the  appellant  having  appeared  the  magis- 
trate proceeds  to  try  him.  The  appellant  was  then  entitled  to 
say  that  the  jurisdiction  of  the  magistrate  was  limited  by  sect.  10 
of  the  Act  under  which  he  was  charged.  I  agree  with  the  con- 
tention  of  the  appellant,  that  the  jurisdiction  was  so  limited,  and 
that  the  conviction  in  this  case  was  wrong. 

Conviction  quashed. 
Solicitors  for  the  appellant.  Bell,  Brodrick  and  Oray,  for  /.  T. 
and  H.  Woodhouse,  Hull. 

Solicitors  for  the  respondent,  Ounlifes  and  Davenport,  for 
Dawe,  Town  Clerk,  Hull. 
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QUEEN'S  BENCH  DIVISION. 

Thursday,  December  5th,  1889. 

(Before  Lord  Coleridge,  C.J.  and  Mathew,  J.) 

Stakcy  v.  This  Chilwoeih    Gunpowder  Manufacturing  Com- 

PANT.    (a) 

Merchandise  Maris  Act,  1887  (50  (J*  51  Vict.  c.  28),  s.  2,  sub-sects. 
(1)  and  (2),  sect.  3,  sub-sect.  (1,  b) — False  trade  description — 
"  Intent  to  defraud  " — Jurisdiction  of  magistrates. 

A  gunpowder  manufacturing  company  had  contracted  with  Her 
Majesty^ s  Oovernment  to  supply  5000  barrels  of  a  certain  class 
of  powder  known  in  the  trade  as  B.  L.  0.  4.  There  were  no 
stipulations  in  the  contract  that  the  gunpowder  should  be  of  the 
company^s  own,  manufacture,  or  that  it  should  be  of  English 
manufacture.  The  company  being  unable,  through  no  fault 
of  their  own,  to  fulfil  their  contract  imported  gunpowder 
from  Germany .  This  gunpotvder  —  which  was  eqtial  in 
quality  to,  and  accurately  described  as,  B.  L.  G.  4 — was, 
on  its  receipt  by  the  company,  taken  out  of  the  cylinders  in 
which  it  was  imported  and  which  were  labelled  '^  manufactured 
in  Germany,"  and  was  placed  and  siippliedto  the  Government  in 
barrels  to  each  of  which  was  affioced  the  following  label,  "  Gun- 
powder,  llOlb.Chilworth  Gunpowder  Company  IAmited,B.L,G. 
4 ; ''  which  was  the  label  prescribed  by  the  Government,  On  a 
prosecution  being  instituted,  under  the  Merchandise  Marks  Acts, 
1887,  against  the  company  on  the  above  facts,  the  magistrates 
found  that  the  label  was  not  a  ^' false  trade  description"  within 
the  meaning  of  the  statute,  and  that  there  had  been  no ''intent  to 
defraud,"  and  they  accordingly  dismissed  the  case. 

Held,  on  appeal,  that  the  label  was  a  ''false  trade  description  " 
within  the  meaning  of  sect.  2  of  the  Merchandise  Marks  Act, 
1887  (50  ^  51  Vict.c.28)  and  that  there  had  been  an  "intent 
to  defraud,"  in  the  sense  of  an  intention  to  mislead  the  purchaser, 
and  that,  therefore,  the  magistrates  ought  to  have  convicted. 

THIS  was  a  case  stated  by  magistrates  on  the  application  of 
the  appellant,  who  was  dissatisfied  with  their  determination 
as  being  erroneous  in  point  of  law. 

From  the  case  it  appeared  that,  on  the  4th  day  of  April,  1889, 
an  information  was  laid  by  John  Starcy,  the  appellant,  against 
the  Chilworth  Gunpowder  Company  Limited,  charging  them 
that  they,  on  the  7th  and  11th  days  of  February,  1889,  and  on 

(a)  Reported  bj  R.  M.  Minton-Sbnhoubb,  Esq.,  Barrister- at-Law. 
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Starot      other  days,  at  Parfleet^  in  the  parish  of  West  Thurrock,  in  the 

Thb        county  of  Essex,  did  unlawfully  apply  or  cause  to  be  applied  a 

OmLwoKTH    ^^^^  trade  description,  to  wit,  the  letters,  figures,  and  words, 

GuNPowDBB   "  Gunpowder,  Ohilworth  Gunpowder  Company  Limited,  R.  L.  G. 

MANTFAcnni-  ^^»  jjQ  goods — viz.,  gunpowder — contrary  to  the  statute  50  &  51 

iNo  ooi^ANT.  y.^^  ^^  28,  8.  2. 

1889.  Sub-sect.  (1)  of  sect.  2  of  the  Merchandise  Marks  Act,  1887 

M  TndiM   (^^  ^  ^^  Vict.  c.  28),  provides  that  every  person  who  (amongst 

Marks  Act     ^thor  things)  applies  or  causes  to  be  applied  any  false  trade 

1SS7^**  FdUe  description  to  goods  shall,  subject  to  the  provisions  of  that  Act, 

trade  descrip-  ^ud  unless  he  proves  that  he  acted  without  intent  to  defraud^ 

"JnLriHo    ^^  giiilty  of  an  offence  against  that  Act.     By  sub-sect.  (2)  of 

d^raud"—  soct.  2,  ovcry  person  who   sells   or   exposes  for,  or  has  in  his 

60  ^  51  Viet  possession  for,  sale  or  any  purpose  of  trade  or  manufacture,  any 

%)  3*(l^  ftV  &<^o<l3  o^  things  to  which  any  forged  trade  mark  or  false  trade 

description  is  applied,  or  to  which  any  trade  mark  or  mark  so 

nearly  resembling  a  trade  mark  as  to  be  calculated  to  deceive  is 

falsely  applied,  as  the  case  may  be,  shall,  unless  he  proves  {inter 

alia)  that  he  acted  innocently,  be  guilty  of  an  offence  against 

the  Act.     By  sub-sect.  (1)  of  sect.  (3)  trade  description  means 

any  description,  statement,  or  other  indication,  direct  or  indirect 

{inter  alia)  as  to  the  place  or  country  in  which  any  goods  were 

made  or  produced. 

At  the  hearing  the  following  facts  were  proved^  and  were  set 
out  in  the  case  stated  : — 

The  respondents  were  an  English  company,  limited  by  shares  and 
registered  under  the  Joint  Stock  Companies  Acts,  1862  to  1886. 
They  were  manufacturers  of  gunpowder,  and  had  mills  at 
Ohilworth  in  the  county  of  Surrey  and  at  Fermilee  in  the 
county  of  Derby,  and  they  had  general  offices  in  the  city 
of  London.  In  the  month  of  May,  1888,  the  respondents 
entered  into  a  contract  with  Her  Majesty's  Government  for  the 
supply  of  5000  barrels  of  gunpowder,  of  a  description  known  as 
B.  L.  G.  4  (Rifle  Large  Grain,  No.  4).  The  said  contract  con- 
tained stipulations  that  the  said  gunpowder  should  be  delivered 
on  certain  specified  dates,  and  that  in  default  of  delivery  on  such 
dates,  the  respondents  should  be  liable  to  a  fixed  penalty  of  2^ 
per  cent.,  and  to  be  charged  with  the  difference  in  price  if  Her 
Majesty's  Government  should  buy  in  the  said  gunpowder  else* 
where.  There  were  no  stipulations  in  the  said  contract  that  the 
said  gunpowder  should  be  of  the  respondents'  own  manu&cture, 
or  that  it  should  be  of  English  manufacture,  and  it  was  proved 
that  in  other  contracts  between  the  respondents  and  Her  Majesty's 
Government  such  express  stipulations  were  inserted. 

The  respondents  were  manufacturers  of  the  kind  of  gunpowder 
mentioned  in  the  contract,  and  at  the  time  of  making  such 
contracts  they  intended  to  manufacture  the  gunpowder  which 
they  had  agreed  to  supply.  They  were  prevented,  however,  from 
carrying  out  such  intention  by  two  explosions  which  took  place 
at  their  mills  on  the  5th  day  of  June  and  the  31st  day  of  August, 
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1888^  whereby  the  said  mills  were  for  the  time  being  rendered       Stabot 
useless  for  the  manafactare  of  gunpowder.  J^ 

Her  Majesty's  Government  pressed  for  the  delivery  of  the  said  CHiLwosni 
gunpowder^  and,  in  order  to  fulEl  their  contract,  the  respondents  Gunpowdbi 
made  arrangements  with  a  German  firm,  and  imported  the  whole  Mahotaotdb- 

of  the  said  gunpowder  from  Germany  in  cylinders  which  bore         

labels  marked  '^  manufactured  in  Germany/'     By  reason  of  their        1889. 
having  to  import  the  said  gunpowder  for  the  purposes  of  the  said        l~i' 
contract  the  respondents  sustained  a  loss  of  3^.  or  4^.  a  barrel.         MarJea  Act 

Upon  receiving  the  said  gunpowder  at  their  mills  at  Chilworth  1887—"  Faite 
the  respondents  took  it  out  of  the  cylinders  and  placed  it  in  the  ^^  detervp. 
barrels  supplied  to  them  by  Her  Majesty's  Government,  accord-    « jv^^7~to 
ing  to  a  provision  in  the  said  contract  that  the  said  ganpowder   A^raud  "— 
should  be  delivered  in  barrels  supplied  by  the  Government  for  50  4-  51  VicL 
that  purpose.     The  respondents  affixed  or  applied  to  each  of  such  ^i^^^J}?  il^ 
barrels  the   following:    "Gunpowder    1101b.,    Chilworth   Gun-    ^^»^^'»  ^• 
powder  Company  Limited,  R.  L.  G.  4." 

This  label  is  in  the  form  which  the  Government  prescribed  for 
their  barrels  containing  powder ;  the  words  "  Chilworth  Gun- 
powder Company  Limited"  being  inserted  in  the  place  where 
the  name  of  the  contractor  is  required  to  be  inserted.  There 
was  no  indication  upon  the  said  label  or  otherwise  on  the  said 
barrels  that  the  said  ganpowder  was  of  Gern^an  manufacture, 
but  the  description  of  the  said  gunpowder  was  accorately 
stated  as  B.  L.  G.  4,  and  it  was  equal  in  quality  to  powder  of 
that  description  manufactured  by  the  respondents.  The  said  gun- 
powder was  accepted  by  the  Government  in  fulfilment  of  the 
contract  without  complaint  that  it  was  inferior  in  quality,  or  that 
it  did  not  answer  the  description  of  the  gunpowder  contracted  for, 
but  it  was  admitted  that  no  communication  was  made  to  the 
Government^  upon  delivery  or  otherwise,  that  the  said  gunpowder 
was  of  German  manufacture. 

On  these  facts  the  magistrates  found  that  the  said  label  was 
not  a  false  trade  description  within  the  meaning  of  the  statute, 
and  that  there  had  been  no  intent  to  defraud  on  the  part  of  the 
respondents.  They  therefore  dismissed  the  case.  The  question 
for  the  opinion  of  this  court  was,  whether  upon  the  above  facts 
the  magistrates  ought  to  have  convicted  the  respondents. 

Maidhw  [M^Kenna  with  him)  for  the  appellants. — This  case  is 
within  the  Merchandise  Marks  Act,  1887,  for  it  is  a  case  of  false 
description  as  to  the  place  or  country  in  which  this  gunpowder 
was  made  or  produced :  [50  &  51  Vict.  c.  28,  s.  8,  sub-sect.  (1,  6)] 
The  respondents  professed  to  be  manufacturers  of,  and  not 
merely  dealers  in,  gunpowder.  They  put  the  German  powder  in 
barrels  marked  with  their  own  label,  which  described  it  as  manu- 
factured by  themselves.  The  German  label,  describing  it  as 
manufactured  in  Germany,  was  a  trade  mark  within  the  meaning 
of  the  Act^  and  the  label  put  on  by  the  respondents  was  a  false 
mark.  As  to  the  ''  intent  to  defraud,^'  the  whole  scope  of  the 
Act  shows  that  the  ofience  is  committed  if  the  parties  knew  that 
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Stabot      a  false  impression  \vould  be  conveyed  to  the  customer  by  tbe 

J^'  description. 

Chilwosib        Poland,  Q.C.  {B.  8.  Wright  with  him)  for  the  respondents. — 

GuMPowDKH    The  magistrates  were  right  in  refnsing  to  convict.     The  company 

UavvwactvR'  Jjj^^  intended  to    mnnufactaro  this  gunpowder  themselves   and 

'  were  prevented  by  the  explosions  which  had  taken  place.     Tho 

1889.        Government   required   that   the  gunpowder  should  be  delivered 
"7     ,.     in    barrels    supplied     by    them,    and     all    that    the   company 
MarTu  Act,    ^^^   done  was  to  a£Sx  their  own  mark  to  those  barrels.      The 
1887-—"  JPolttf  magistrates  have  found  in  our  favour  that  this  was  not   a  false 
iradf  dMcrvp-  trade  description    within  the  meaning  of  the  Act.     The  magis- 
«  j^tenTio    Urates  have  found  that  the  label  of  the  contractor  was  to  be  put  on 
cUr/rai»d"—  the   barrels;  and  here  the  word  "contractor^'  is   synonymous 
50  ^  51  Vict,  ^th  "  vendor.^'     Then  the  magistrates  have  found  further  that 
%)  Zil  6).  ^^^^^  ^^^   ^^   intent    to    defraud.       There  was  no  stipulation 
*       in  the  contract  that  the   powder  should  be  of  their  own  manu- 
facture ;  that  is  material  as  to  the  intent  to  defraud.     Besides 
that,  the  respondents  did  not  seek  any  pecuniary  benefit  or  seek 
to  palm  off  an  inferior  article.      This  is  a  Penal  Act,  and  the 
existence   of  mens  rea   is  essential  to    constitute   the   offence : 
{Gridley  v.  Swinbome,  52  J.  P.  791.) 

Lord  Coleridge,  C.J. — In  this  case,  which  is  one  of  con- 
siderable importance,  a  large  firm  of  gunpowder  manufacturers 
had  contracted  with  the  Government,  which  approved  of  their 
powder,  to  deliver  to  them  a  quantity  of  gunpowder  known  as 
K.  L.  G.  4.  The  manufacturers  unfortunately  had  an  explosion 
at  one  of  their  factories  which  prevented  them  from  fulfilling 
their  contract.  They  were,  however,  tied  down  to  deliver  the 
powder  by  a  certain  date  under  certain  penalties,  and  it  is 
admitted  that  at  the  time  they  would  have  had  very  great 
difficulty  in  obtaining  in  this  country  powder  of  the  kind 
required,  in  sufficient  quantities.  Accordingly,  they  had  recourse 
to  a  large  German  firm  of  manufacturers,  and  obtained  from  them 
a  large  quantity  of  powder  which  was  just  as  good  in  quality  as 
their  own.  This  powder  they  put  in  barrels  and  delivered  to  the 
Government,  and  it  is  upon  the  labels  attached  to  these  barrels 
that  an  important  question  in  this  case  arises.  The  labels  had 
upon  them  these  words :  "  Gunpowder,  1101b.,  The  Chilworth 
Gunpowder  Company,  E.  L.  G.  4.*'  That  was  a  label  as  to 
which  the  magistrates  have  found  that,  *'it  is  in  the  form  pre- 
scribed by  the  Government  for  all  barrels  containing  powder, 
and  the  words  'Chilworth  Gunpowder  Company'  were  inserted 
in  the  place  where  the  name  of  tho  contractor  is  required  to  be 
inserted."  Now  the  word  "  contractor  '^  may  mean  one  of  three 
things  :  either  a  manufacturer  who  is  not  otherwise  a  vendor ;  or 
a  vendor  who  is  not  a  manufacturer;  or  a  person  who  is  both 
vendor  and  manufacturer;  and  therefore,  where  it  is  important 
to  ascertain  whether  the  parties  were  only  manufacturers  or 
what,  the  word  *' contractor "  is  obscure  and  ambiguous.  If, 
therefore,  there  had  not  been  in  the  case  itself  the   means  of 
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deciding  on  the  sense  in  which  the  term  is  ased^  we  coald  have      Stabot 
Bemitted  the  case  to  the  magistrates.     The  case  does,  however,         -f*  . 
anpply  the  means  of  deciding  this.     The  Chilworth  Gunpowder    chilwokis 
Company  are  manafacturers,  and  in  a  sense  manufactarers  only.   GimpowDM 
It  is  indeed  said  that  in  this  case  they  were  vendors ;  bnt  it  is  ^^?JJ^*" 

admitted  that,  except  in   this  instance,   they   never  sold  any        

gunpowder    which    they    had    not    themselves    manufactured.        1889. 
Therefore,   when  they  used  this   label,  the  respondents  meant        "ZZidM 
to  convey  to  their  customers  that  they  were  the  manufacturers  of   Mark*  Ad, 
the  powder  contained  in  the  barrels  so  labelled.     But  they  were  1887—"  FdUe 
not  the  manufacturers  of  that  powder,  and  it  is  clear  to  me  there-  *^^  d«icrip- 
ibre  that  they  were  using  a  false  trade  description  within  the    tt^tg^to 
■leaning  of  the  Act.     This  conclnsion  is  strengthened  by  refe«   defraud"-— 
pence  to  the  case  of  Johnson  v.  Raylton  (45  L.  T.  Rep.  N.  S.  374;  ^0  ♦  51  Vi^t: 
7  Q.  B.  Div.  438),  in  which  it  was  held  that  where  a  person  \i^z\\,vil 
buys  goods  from  a  person  who  is  a  manufacturer,  but  who  is  not 
otherwise  a  dealer  in  them,  there  is  an  implied  warranty  that  the 
manufacturer  supplies  goods  of  his  own  manufacture.     That  case 
has  been  acquiesced  in,  and  is  therefore  good  law,  and  is  a  strong 
authority  in  confirmation  of  the  view  I  take.      We  come  there- 
fore to  the  conclusion  that  the  magistrates  were  wrong  in  holding 
that  there  was  no  offence  against  the  Act.     But,  although  on 
this  point  there  has  been  an  offence  against  the  Act,  that  does 
not  conclude  the  case,  because,  both  in  the  1st  and  2nd  sub- 
sections of  50  &  51  Vict.  c.  28,  s.  2,  it  is  a  defence  if  the  accused 
oan  prove  that  he  has  acted  in  the  one  case  without  '^  intent 
to  defraud "  and  in  the  other   case  ^*  innocently.^'      It  is  not 
accessary   to  go  elaborately  into  the  provisions   of   the  above 
sub-sections ;  they  are  pointed  at  different  offences,  and  therefore 
the  language  naturally  varies,  though  in  substance  the  language 
is  the  same.    But  we  have  to  decide  the  sense  in  which  the  words 
'^  intent  to  defraud  '^  are  used  in  this  Act,  and  it  is  obvious  that 
in  arguing  about- the  meaning  of  a  phrase  one  ought  to  begin  by 
defining  it.    Now,  I  entirely  agree  that,  in  the  sense  of  intending 
to  put  off  upon  him  something  less  valuable  than  the  purchaser 
agreed  to  take,  there  was  here  no  intent  to  defraud  in  any  money 
sense  of  the  word.     That,  however,  does  not  conclude  the  case 
here.     What  is  pointed  at  by  this  Act  is  the  wrongful  use  of 
trade  marks  or  descriptions,  and  the  putting  off  upon  a  purchaser 
an  article  which  is  not  perhaps  worth  less  money,  but  which  the 
purchaser  is  less  inclined,  and  which  he  has  not  stipulated,  to 
buy.     It  may  be  that  there  is  not  much  difference  between  A.'s 
fish  sauce  and  B/s,  but  if  A.  uses  B.'s  mark  he  thereby  gets 
orders  which  he  otherwise  would  not   get;  and  if  he  does  so 
there  is  an  intention  to  mislead  purchasers  into  buying  an  article 
which  they  had  no  intention  of  buying.     It  is  in  some  such  sense 
as  this  that  the  word  ''  defraud  '^  is  used  in  this  Act,  and  in  that 
sense,  and  in  that  sense  alone,  I  think  there  was  an  intention  to 
defraud  in  the  preseut  case.     It  is  clear  that  the  respondents 
wished  to  save  their  contract  and  to  escape  the  penalties  which 
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Stabct      iheir  failure  to  fulfil  it  would  have  entailed  upon  them.    With 

J-  this  object^  and  in  order  to  deliver  the  powder  in  tinie^  they  went 

GBiLwonH   to  a  German  manufacturer,  they  changed  the  barrels  in  which 

GuKFowDBt   the  stuff  came  over,  and  they  inserted  the  label  which  in  my 

wo'c^I^Iht  j^^g'^®^*  ^s  a  false  trade  description.     It  is  said  that  the  magis- 

'  trates  have  found  that  there  was  no  intention  to  defraud ;  but 

1889.  they  have  so  stated  the  case  as  to  leave  to  us  the  question 
Mwdui  d'  ^^^ther  on  the  facts  they  ought  to  have  convicted  the  respon- 
Marki  Aet^  dent,  and  therefore  they  cannot  have  intended  that  their  finding 
1887—"  F<d$e  should  be  taken  as  negativing  any  intent  to  defraud  in  any  sense^ 
*""f^  ^ff^'  or  the  leaving  of  the  case  to  us  would  have  been  absurd.  Icome^ 
"intmt  to  therefore,  to  the  conclusion  that  they  were  wrong  in  not  con- 
d^raud"^  victing  the  defendants,  and  the  case  must  be  remitted  to  them  to 

^^28  ^^2^m'  ^^*^  ^^^^  accordingly. 

(2),  8(1  i)-  Mathbw,  J. — I  am  of  the  same  opinion.  One  of  the  evils 
intended  to  be  struck  at  by  this  Act  is  the  doing  of  what  has 
been  done  in  this  case,  viz.,  misstating  or  concealing  the  place  of 
manufacture.  That  is  an  offence  created  by  the  Act ;  that  is 
the  offence  of  which  the  respondents  are  guilty.  Considering 
the  acts  of  the  respondents  in  changing  the  barrels  and  in 
affi^cing  the  labels,  it  is  impossible  to  avoid  the  conclusion  that 
they  intended  to  convey  the  impression  that  the  powder  was 
of  their  own  manufacture.  As  to  the  expression  '^  intent  to 
defraud,''  I  do  not  believe  that  there  was  any  such  intent  in  tho 
sense  of  attempting  to  palm  off  inferior  goods  upon  the  Govern- 
ment. But  there  was  an  obvious  attempt  to  escape  the  conse- 
quences of  failing  to  perform  their  contract.  The  words  '^intent 
to  defraud ''  are  not  to  be  construed  as  meaning  with  intent  to 
cheat.  The  offence  created  by  the  Act  is  the  using  of  a  false 
trade  description,  and  it  is  not  the  less  committed  because  there  is 
no  intent  to  defraud  in  that  sense.  In  my  opinion  the  magis- 
trates ought  to  have  convicted. 

Solicitors  for  the  appellants,  McKenna  and  Co, 
Solicitors  for  the  respondents,  Btrcham  and  Oo* 
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QUEEN'S  BENCH  DIVISION. 

Wedmaday,  Dec.  11,  1889. 

(Before  Lord  GoLisBiDaE,  G.J.  and  Mathvw,  J.) 

Req.  v.  The  Justices  of  Bromley,  (a) 

Weights  and  measures — Post-office — Postmaster  carrying  on  other 
trade  requiring  weights  and  scales — Post-office  seals  unjust — 
Right  of  inspector  to  seize — Jurisdiction  of  ju^stices — Weights 
and  Measures  Act,  1878  (41  ^  42  Vict.  c.  49),  ss.  25,  59. 

A  postma^t^,  who  also  carried  on  the  bv^ness  of  a  bakery,  was 
summoned,  under  sect.  25  of  the  Weights  and  Measures  Act,  1878, 
for  having  in  his  possession  for  use  for  trade  an  unjust  scale  ; 
this  scale  wa^  supplied  hy^  and  was  the  property  of,  the  Post- 
master  General,  and  was  on  the  same  counter  as  that  on  which 
the  bread  was  sold.  There  were  in  the  shop  no  weights  or  scales 
suitable  for  the  weighing  of  bread  except  the  Post-office  weights 
and  scales,  though  by  statute  it  was  necessary  to  sell  the  bread  by 
weighty  and  to  have  weights  for  that  purpose.  There  was  no 
suggestion  that  the  postmaster  knew  that  the  scale  was  unjust,  or 
that  he  had  used  it  for  the  purposes  of  his  trade. 

Held  {making  absolute  a  rule  for  a  prohibition)  that  Post-office 
weights  and  measures,  supplied  by  the  Post-office  for  post-office 
purposes,  are  not  within  the  operation  of  the  Weights  and  Mea- 
sures Act,  1878,  and  that  consequently  the  justices  had  no  juris- 
diction to  enter  on  the  inquiry. 

RULE  nisi,  calling  on  the  justices  of  Bromley  and  the  inspector 
of  weights  and  measures  for  the  district  of  Bromley,  to 
show  cause  why  a  writ  of  prohibition  should  not  issue,  to  prohibit 
the  justices  from  hearing  and  determining  an  information  against 
Alfred  Nicholls  charging  him,  under  sect.  25  of  the  Weights  and 
Measures  Act,  1878,  with  having  a  false  and  unjust  scale  for  use 
in  his  trade. 

Mr.  Nicholls  was  the  master  of  the  post-office  at  Down, 
Beckenham,  Kent,  and  he  also  carried  on,  in  the  same  shop  as 
the  post-office,  the  business  of  a  bakery,  and  by  the  Act  6  &  7 
Will.  4,  c.  37,  he  was  bound  to  sell  his  bread  by  weight,  and  by 
sect.  6  of  that  Act  he  was  also  bound  to  have  in  his  shop  proper 
scales  and  weights  for  the  weighing  of  the  bread,  under  a  penalty 
not  exceeding  five  pounds.  As  postmaster  he  had  in  his  posses- 
sion  scales  and  weights  supplied  by  the   Postmaster- General, 

(a}Boported  Hy  HlvBT  Leiqb,  Esq.,  Barrister-At-Law. 
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Rbo.        which  were  used  for  the  weighing  of  parcels  for  the  parcels  post. 
_,     !?'  These  Post-office  weicrhts  and  scales  were  subject  to  Government 

or  Bbomlbt.  inspection^  and  they  had  been  so  inspected  and  checked  by  the 

Post-office  surveyor  of  the  district.     An  inspector  of  weights  and 

^^*        measures   for    the  district  went   into   Mr.  NichoUs'  shop^  and 

WeigMs  and  inspected  the  weights  and  scales  used  by  Mr.  Nichotis  in  the 

Measures  Act,  way  of  his  business^  and  found  them  to  be  correct.     These  were 

^^"^^Pof^-  small  weights  and  scales  used  for  weighing  small  things^  but  not 

!^j^^^^"  suitable  for  weighing  breads  and  they  were  Mr.  Nicholls'  own 

—Seales  sup-  property.     Except  these  small  weights  and  scales^  the  inspector 

pUed  by  Post-  g^w  no  Other  weights  or  scales  which  would  have  been  suitable 

^pWcotton  0/ '^^  weighing  bread  except  the  Post-office  weights  and  scales^ 

Act  to  such   which  were  lying  on  the  same  counter  as  that  on  which  the  bread 

scaU^^Pro-  ^as  sold.     The  inspector  was  informed  that  these  were  Post-office 

^Atotiwn--^  ^gjgjj^g  ^^^  scales,  and  that  they  were  never  used  for  the  pur- 

c.  49,  ss.     poses  of  the  trade,  but  he  proceeded  to  test  them,  and  he  found 

25,  59.       the  scales  to  be  incorrect  and  false  by  about  a  quarter  of  an  ounce, 

and  he  seized  and  removed  the  scales. 

A  summons  was  then  taken  out,  under  the  above  section, 
against  Mr.  Nicholls  for  having  in  his  possession  scales  and 
weights  ''  false  '^  within  the  statute.  The  summons  had  been 
issued  by  the  justices,  but  the  hearing  was  adjourned,  and  Mr. 
Nicholls  and  his  wife  made  affidavits  to  the  effect  that  the  weights 
and  scales  in  question  were  never  used  by  them  for  the  purposes 
of  their  business,  but  were  only  used  by  them  for  Post-office 
business  in  the  weighing  of  parcels.  The  scale  so  seized  was 
supplied  by  the  Post-office,  and  was  the  property  of  the  Crown, 
and  there  was  no  suggestion  that  Mr.  Nicholls  knew  that  it  was 
unjust,  or  that  he  had  used  it  in  his  business. 

A  rule  for  a  prohibition  was  obtained  to  prohibit  the  justices 
from  proceeding  with  the  information,  on  the  ground  that  the 
weights  and  scales  supplied  by  the  Postmaster- General  were  the 
property  of  the  Crown,  and  did  not%corae  within  the  statute. 

Sect.  25  of  the  Weights  and  Measures  Act,  1878,  provides  : 

Every  person  vbo  nses,  or  has  in  his  possession  for  nse  for  trade,  any  weight, 
measure,  scale,  balance,  steelyard,  or  weighing  machine  which  is  false  and  unjust, 

shall  bo  liable  to  a  fine  not  exceeding  Ato  pounds and  the  weight,  Ac., 

shall  be  liable  to  be  forfeited, 

Sect.  59  provides : 

Where  any  weights,  measures,  scale,  balance,  steelyard  or  weighing  machin  is 
found  in  the  possession  of  any  person  carrying  on  trade  within  the  meaning  of  this 
Act,  or  on  the  premises  of  any  person  which  .  .  .  are  used  for  trade  within  the 
meaning  of  this  Act,  such  person  shall  be  deemed  for  the  purposes  of  this  Act,  until 
the  contraiy  is  proTcd,  to  have  such  weights,  &c.,  in  his  possession  for  use  for 
trade. 

Poland,  Q.C.  and  22.  8.  Wright  for  the  County  Council  of  Kent, 
showed  cause. — This  court  will  not  grant  a  prohibition  when  the 
subject-matter  is  within  the  jurisdiction  of  the  justices.  [The 
Attorney 'QeneraL — I  admit  that  the  prohibition  ought  not  to  go, 
if  on  the  affidavits  it  was  found  that  these  scales  were  used  in 
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the  way  of  business;    here  they  were  foand  to  be  Post-office        Rao. 
weights  and  scales.     Mathbw,  J.  —  The  Act  contemplates  the  «    y* 
confiscation  of  the  scales  which  are  the  property  of  the  man  who  qf  Broklkt. 

nsesthem;  here  yon  admit  that   thoy   cannot  be  confiscated.]         

Whether  these  scales  were  used  for  the  purposes  of  the  trade  or        ^^^ 
not^  is  a  question  of  fact  to  be  dealt  with  by  the  jastices.     [Lord   weights  a/ad 
CoLEBiBGE^  G.J. — ^Is  the  Grown  to  have  its  own  property  taken  Jtfeaxuras  Ad^ 
away  by  its  own  magistrates  ?]     The  authorities   are  clear  that  1878— Po»f- 
prohibition  will  not  go  if  the  matter  to  be  inquired  into  is  within  *J^  ^  traS^' 
the  jurisdiction  of  the  justices.      Here  they  have  jurisdiction  —SedUs  sup- 
over  the  subject-matter ;  that  is  to  say,  they  have  jurisdiction  to  P^^  hyPotU 
inquire  whether  this  man  used  these  Post-office  weights  or  scales  ^^l^i^^^^i^ 
in  the  course  of  his  trade.     This  offence  is  laid  under  sect.  25  oto/Act  totuch 
the  Act,  and  it  is  one  which  the  justices  have  jurisdiction  to  hear  wafe^— Pro- 
and  determine,  and  therefore  it  is  a  case  in  which  there  ought  not  41  5*42*7^  i 
to  be  a  prohibition.     Though  the  justices  may  have  no  power  to      c.  49, «. 
order  the  scales  to  bo  forfeited,  that  is  no  reason  for  the  prohibi-       25, 29. 
tion,  if  they  have  jurisdiction  to  enter  on  the  inquiry.     It  is  not 
contended  by  the  Gounty  Gouncil  that  they  have  a  right  to  seize 
the  Post-office  weights  or  scales ;  but  if  such  weights  or  scales 
are  used  in  a  person's  business  in  his  shop,  the  justices  have 
jurisdiction  to  inquire  into  the  matter.     [Lord  Golbridoe,  G.  J.— > 
According  to  your  view  sect.  59  puts  on  every  postmaster  in  the 
kingdom  the  onus  of  showing  that  he  was  not  using  Post-office 
weights   for  the  purposes  of  his   business.]       Not  necessarily. 
On  the  question  of  prohibition  sect.  59  is  not  material ;  sect.  25 
is  the  important  section,  and  the  sole  question  is  under  that  section. 
There  is  a  question  here,  and  the  Gounty  Gouncil  have  a  right  to 
go  before  the  justices  and  have  that  question  inquired  into.     If 
the  justices  go   wrong,  they   can  be  set  right  by  prohibition, 
eeriiorariy  or  mandamxis,  and  there  is  no  instance  of  a  case  of  this 
kind  being  determined  on  prohibition :  {Reg.  v.  Herford,  2  L.  T. 
Bep.N.S.459;  29  L.  J.  249,  Q.  B.)     A  prohibition  does  not 
lie  where  the  matter  is  within  the  jurisdiction  of  the  court :  {Re 
Appledore  Tithe  Ooinmutation,  8  Q.  B.  139.) 

The  Attorney 'Oeneral  and  Oasserlej/y  for  the  Grown  in  support 
of  the  rule. — Post-office  weights  are  not  within  the  Act  at  all. 
On  the  face  of  the  affidavits,  it  appears  that  the  inspector  went 
into  this  post-office  and  seized  these  weights.  He  adopted  the 
wrong  remedy,  as,  under  6  &  7  Will.  4,  c.  37,  the  postmaster  could 
have  been  summoned  and  would  have  been  liable  to  a  penalty  for 
not  having  proper  weights  on  his  counter  for  weighing  bread. 
There  was  no  evidence  that  the  Post-office  weights  or  scales  were 
nsed  by  the  postmaster  for  his  business ;  on  the  contrary,  on  the 
three  occasions  on  which  the  inspector  visited  the  shop  he  was 
distinctly  told  that  these  weights  were  never  used  for  the  pur- 
poses of  the  trade.  This  Act  was  not  intended  to  and  does  not 
apply  to  any  weights  or  scales  belonging  to  the  Postmaster- 
General.  The  section  says  that  they  must  be  in  the  possession  of 
the  person  for  the  use  of  trade,  which  was  not  the  case  here, 
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Rio.  and  that  shows  that  the  section  oi^ly  applies  to  weights  and 
_    .  *'•  scales  which  can  be  forfeited,  as  we  see  by  the    words  ''  and 

01  Bbomlbt.  ^^7  seize  and  retain  the  same/'    It  would  require  express  words 

in   a   statute  to   enable  an  inspector  to  seize  Crowu  property. 

^^'       It  ought  to  be  added  that  in  our  affidavits  we  have  negatived 

Weights  and  ^^7  ^^^^  ^^  ^^  improper  use  of   the  scales. 

Meaawes  Act,  Lord  CoLERiDGE,  G. J.-~I  am  of  Opinion  that  this  prohibition 
^^'^^Pott'  must  go,     I   entirely  admit  that,   aJthoagh  magistrates  cannot 

^gonUudeS^^^  themselves    jurisdiction    by  finding  a  fact  wrongly,  yet, 

—Scales  9up'  nevertheless,  if  the  subject-matter  is  one  upon  which  they  have 

pUed  ^Posi.  jurisdiction,  there  is  nothing  to  prevent  their  entering  upon  it, 
Ap^iaU^  ^^^  *^®y  ™«^y*  *^8  ^t  seems,  by  a  finding  contrary  to  the  fact, 

of  Act  to  such  thereby  proceed  to  hear  the  case.  That  is  inherent  in  the  law, 
acales--Pro'  though  I  do  not  pretend  to  understand  it,     I  know  perfectly  well 

4i^!fr*^F^<  that,  if  there  is  jurisdiction  to  enter  upon  the  inquiry,  it  is  not 
c.  49,  ssj  because  they  may  decide  wrongly  that  they  are  to  be  prohibited 
25, 29. '  from  entering  upon  it.  The  principle  is  too  well  established  and 
too  firmly  rooted  in  the  jarisprudence  of  the  courts  for  anybody 
now  to  attempt  to  shake  it.  But  it  is,  and  must  be,  necessarily  a 
condition  precedent  to  the  entering  upon  the  inquiry,  that  the 
inquiry  itself  is  within  the  scope  of  the  magistrates'  jurisdiction, 
and,  if  it  is  not  within  their  jurisdiction,  then  the  prohibition  will 
go.  Now,  in  this  case  an  information  was  laid  before  the  magis- 
trates, under  the  Weights  and  Measures  Act,  1878,  and  the  only 
material  sections  to  consider  in  this  Act  are  the  25th  and  the 
59th.  I  need  not  read  the  sections  again ;  it  is  enough  to  say 
that  this  Act  is  directed  broadly  against  the  use  of  unjust  weights 
and  measures,  and  that  with  regard  to  the  use  of  unjust  weights 
and  measures  very  strong  and  very  sweeping  terms  are  employed. 
*'  Every  person  who  uses  or  has  in  his  possession  scales  and 
weights  which  are  unjust  '^ — that  is  the  25th  section — that  is  to 
be  followed  by  certain  penalties.  Under  the  59th  section,  "  where 
any  weight,  measure,'^  and  so  forth,  '^  is  found  in  the  possession 
of  any  person  carrying  on  trade,'^  then  certain  results  follow.  As 
I  pointed  out  during  the  argument,  so  I  say  now  in  the  judgment, 
one  cannot  look  at  the  25th  section  without  looking  at  the  59th. 
They  are  both  directed  to  the  same  point,  they  are  both  portions 
of  a  code — a  very  proper  code — upon  the  subject,  and  the  25th 
section  cannot  be  taken  and  dealt  with  by  itself,  but  for  the 
purpose  of  seeing  what  is  within  the  whole  Act  both  sections  must 
equally  be  looked  at.  This  being  the  general  purpose  of  the  Act, 
and  the  stringent  provisions  of  the  Act  being  what  I  have 
pointed  out,  then  comes  the  question  whether  it  was  ever  intended 
by  Parliament  that  weights  and  scales  supplied  by  any  Govern- 
ment department — in  this  case  by  the  Post-office— seen  and 
certified  and  kept  correct  from  time  to  time  by  Government 
inspection,  should  be  within  the  contemplation  of  the  Act,  and 
should  be  within  the  jurisdiction  of  the  inspector  of  weights  and 
measures,  either  created  under  or  recognised  under  the  Act.  I 
am  clearly  of  opinion  that  it  was  not  so  intended.     The  conse- 
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qnences  of  holding  the  contrary  have  been  very  forcibly  pointed       Rbq. 
out  in   the  arguments.     It  is  to  be  observed   that  this  is  an  ^^  justicbs 
information  under  sect.  25  for  having  in  his  possession  unjust  or  Bromut. 

scales.     In  the  other  section  (sect.  59)   if  a  person  has  in  his        

possession  false  and  unjust  scales   he  shall  be  deemed  to  have        ^°°^' 
them  for  the  purpose  of  trade  until  the  contrary  is  proved.     It  is  j^eights  and 
enough  to  say  that  in  this  case  the  defendant  is  not  charged  with  Mecuwes  Act, 
any  fraudulent  use  of  the  scales ;  such,  as  has  been  suggested,   1878— Po«t- 
might  by  possibility,  if  that  were  the  case,  be  a  matter  for  the  "JJJ^  ^  huZ' 
justices   to  inquire  into,  although  I  do  not  think  it  would  be.  Scales  sup- 
That   question,    however,    is    not  before  us.     The  question  is,  P^^  hy  PosU 
whether  they  have  jurisdiction  to  enter  upon  this  inquiry,  whether,  j^ii^i^  of 
when  a  postmaster  has  weights  and  scales  supplied  to  him  by  the    Act  to  such 
Post-oflSce    for  Post-oflBice   purposes,   the   having  them  in    his   scalM'—Pro' 
possession  can  by  possibility  give  jurisdiction  to  the  justices  to  ^i^^^'*^^ 
inquire  into  the  falsity  or  otherwise  of  such  scales  so    in  his      c.  49,  m. 
possession,  and  so  supplied  to  him  by  the  Post-office.     I  think      25, 59. 
clearly  not.     I  think  it  never  could  have  been  intended  for  an 
instant,  with  regard  to  Government  officials,  having  and  being 
obliged  to  have  in  their  possession  weights  and  scales  supplied 
by  the  Government  for  public  purposes  in  the  matter  of  revenue, 
that  the  magistrates  should  enter  into  an  inquiry  as  to  that  pos- 
session so  undoubtedly  legal  and  so  necessary  for  the  conduct  of 
the  business  of  a  public  department,  or  that  the  having  such 
articles  in  his  possession  should  be  made  the  subject-matter  of 
inquiry  by  two  justices  in  petty  sessions  on  the  complaint  of  an 
inspector  of  weights  and  measures.     Such  a  proceeding  is  not 
within  the  meaning  of  the  Act.     The  postmaster  has,  and  can 
have,  these  things  in  his  possession  only  from  the  Post-office,  and 
it  is  admitted  that  they  were  supplied  by  Government  authority. 
This  seems  to  me  to  be  an  attempt  on  the  part  of  the  inspector  to 
assert  a  jurisdiction  for  which  there  is  no  pretence,  and  which 
might  be  used  oppressively.     Because,  as  was  pointed  out  in  the 
argument,  in  answer  to  a  question  by  my  learned  brother,  in  an 
information  of  this  kind,  in  which,  if  it  is  within  the  Act,  the 
presumption  is  that  these  weights  and  scales  are  used  for  the 
purposes  of  his  business,  it  is  supposed  to  be  law  and  indeed 
must  be — it  is  the    presumption — that  a  postmaster  has  Post- 
office  weights  and  scales  for  the  purposes  of  his  trade  until  he 
proves    the  contrary,  and  it   is   admitted   that  he    cannot  be 
examined.     To  refuse  ,this  prohibition  would  be  to  bring  within 
the  jurisdiction  of  the  magistrates  a  subject-matter  which  was 
never  intended,  and   would    be   extremely  inconvenient  to   be 
brought  before  them,  and  which,  if  it  could  have  been  so  brought, 
would  undoubtedly  render  a  change  of  the  law  in  that  respect 
necessary. 

Mathew,  J. — I  am  of  the  same  opinion.  It  seems  to  me  clear 
and  manifest  that  Parliament  never  intended  to  treat  the  weights 
and  measures  supplied  by  a  public  department  as  within  the 
operation  of  this  Act.     It  is  a  highly  penal  statute.     It  sub- 

VOL.  XVII.  p 
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Rbg.        stitutes^  in  the  modern  fashion^  presamption  for  evidence.     The 
,p     j'  charge  in  this  particular  case  is  the  charge  of  possession.     I  am 

OF  Bromlbt  ^ot  at  all  pressed  with  the  consideration  that  the  conclasion  that 

Government  wei&rhts  were  not  contemplated  will  create  a  difficulty 

^^'       in  the  prosecution  of  a  postmaster  for  the  use  of  those  weights, 
WeigTUs  and  hecause,  when  no  other  weights  are  used,  there  are  other  means 
Me<uuTe$  Act,  by  which  the  public  can  be  adequately  protected.     We  must  see 
^®^^^^**"  what  would  be  the  necessary  consequences  of  holding  that  such 
ing  on  Un^  weights  as  thoso  come  within  the  purview  of  the  Act.     The  first 
—BcaiM  Bwp-  consequence  would  be,  that  the  perfectly  innocent  use  of  the 
vi^d  by  Fo9t- YTQ\g\ii^  ^ouiA.  be  criminal;  the  second  consequence  would  be, 
^^liMti^nof  *^*^  *^®  weights  might  be  removed  from  the  post-office,  and  the 
Ad  to  such   business  of  the  post-office  be  stopped ;  and  the  third  consequence 
9eale8--Pro~  would  be,  that  justices  would  have  the  power  to  confiscate  the 
41  4-  ^Vict  property  of  the   Crown.     Mr.  Poland  is  compelled  to   say,  it 
c.  49, 88.      would  be  preposterous  to  ask  the  justices  to  do  anything  of  the 
25,  69.      sort.     We  have  to  see  what  weights  and  measures  are  intended 
to  be  dealt  with,  and,  if  that  power  is  conferred  upon  the  justices, 
it  is  an  indication  that  other  weights  and  measures  than  these  are 
those  with  which  the  Act  was  dealing.     For  these  reasons,  and 
the  reasons  given  by  my  Lord,  I  think  the  prohibition  should  go 
The  postmaster  would  have  no  right,  as  it  appears  to  me,  to 
interfere  with  the  weights  and  measures  supplied  by  the  Post- 
office,  or  to  correct  any  error  in  them. 

Rule  absolute  for  prohibitum,  with  costs. 
Solicitor  for  the  Postmaster-General,  The  Solicitor  to  the  Post^ 
Office. 

Solicitors  for  the  County  Council  of  Kent,  Latter  and  Willett, 
Bromley. 
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Wednesday,  Feb.  5,  1890. 

(Before  Fry,  L.J.  and  Mathbw,  J.) 

Rsg.  V.  J.  Bridoe,  Esq.  (Metropolitan  Police  Magistrate.)  (a) 

Pra^ctice — Appeal  from  Court  of  Summary  Jurisdiction  by  special 
case — Refusal  of  rruigistrate  to  state  a  case — Question  of  law-^ 
Removal  of  refuse  —  Ashes  —  ^' Trade  refuse"  —  Metropolis 
Management  Act,  1855  (18  ^  19  Vict.  c.  120),  ss.  125-129— 
Summary  Jurisdiction  Act,  1879  (42  ^  43  Vict.  c.  49),  s.  33. 

(a)  Reported  by  W.  H.  Hqbsfall,  Esq.,  BMrister-at-Law. 
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It  ia  provided  by  the  Metropolis  Management  Acty  1855  (18  ^19        Rm. 
Vict.   c.    120),    that   the    vestries    shall    appoint   persons    to      ^  *'• 
rentove  all  dirt,  ajihes,    8fc.,  within  their  parish ;    that  if  the        "°°'' 
ovmer  of  any  premises  shall  require  the  scavenger  to  remove  the        1890. 
T^fuse  of  any  trade,  such  owner  shall  pay  to  the  scavenger  a    p  "TT" 
reasonable  sum  for  such  removal;  that  the  justices  shall  deter-     Appeal^ 
mine  whether  the  matter  is  or  is  not  the  refuse  of  trade,  and  the  StateMent  of 
decision  of  such  justices  shall  be  final.  special  cage 

The  Summary  Jurisdiction  Act,  1879  (42  ^  43  VicL  c.  49),  s.  33,    %^^^^ 
enacts  that  any  person  aggrieved  who  desires  to  question  the  jurisdiction— 
order  of  a  court  of  summary  jurisdiction,  on  the  ground  that    ^^al  of 
it  is  erroneous  in  point  of  law,  may  apply  to  the  court  to  state  ^cM-^Chuu' 
a  case,  and,  if  the  court  decline  to  state  the  case,  may  apply  to  tion  of  law— 
the  High  Court  of  Justice  foT  an  order  requiring  the  case  to  be    Mecming  of 

stated.  ^IZette^*" 

The  vestry  of  St.  M.  refused  to  remove,  unless  paid  for  doing  so,      «  Trade 
the  ashes  and  other  refuse  produced  by  furnaces  at  an  hotel    refuse**— 
toithin  the  parish,  such  fumades  being  used  for  supplying  the  ^  etropolis 
electric  light  and  other  purposes.  Act^iz^ 

The  manager  of  the  hotel  applied  to  one  of  the  metropolitan  police  18  4r  19  Vict. 
magistrates,  who  decided  that  the  ashes  were  not  trade  refuse,  ^'  ^^0, «.  125) 
and  thnt  the  vestry  must  remove  them  witlwut  extra  payment.       jurisdicUon 

On  behalf  of  the  vestry  an  application  was  made  to  the  magistrate     Act,  1879 
to  state  a  case  for  the  opinion  of  the  High  Court,  but  he  refused  (^2  ^  43  Vict, 
to  do  so  upon  the  grounds  (1)  that  his  decision  was  final  and  ^-^^'^-^S). 
conclusive,  and  (2)  that  no  point  of  law  arose  in  the  case. 

Held,  that  the  decision  of  the  magistrate  was  not  final  and  con* 
elusive,  and  that  the  question  whether  the  aslieswere  trade  refuse 
or  not  depended  upon  the  construction  and  interpretation  to  be 
put  upon  the  words  of  a  statute,  and  was  therefore  a  question  of 
law  upon  which  the  magistrate  must  state  a  case. 

THIS  was  an  order  nisi  calling  upon  John  Bridge,  Esq.,  one 
of  the  magistrates  of  the  police-courts  of  the  metropolis 
sitting  at  the  Bow-street  Police-court  and  Frederick  Gordon,  to 
show  cause  why  the  said  magistrate  should  not  state  and  sign  a 
case  for  the  opinion  of  this  court. 

It  is  provided  by  the   Metropolis   Management  Act,   1855 
(18  &  19  Vict.  c.  120),  as  follows  : 

Sect.  125.  It  shall  be  lawful  for  every  vestry  and  district  board  and  they  are  hereby 
required  to  appoint  and  employ  a  snfficient  nnnaber  of  persons,  or  to  contract  with  any 
company  or  persons,  for  the  sweeping  and  cleansing  of  the  several  streets,  within 
their  parish  or  district,  and  for  collecting  and  removing  all  dirt,  ashes,  rabbish,  &c., 
in  or  under  houses  and  places  within  their  parish  or  district. 

Sect.  128.  In  case  any  scavenger  is  reqaired  by  the  owner  or  occnpier  of  any  house 
or  land  to  remove  the  refuse  of  any  trade,  manufacture,  or  business,  or  of  any 
building  materials,  such  owner  or  occupier  shall  pay  to  the  scavenger  a  reasonablo 
sum  for  such  removal,  such  sum,  in  case  of  dispute,  to  be  settled  by  two  justices. 

Sect.  129.  If  any  dispute  or  difference  of  opinion  arise  between  the  owner  or 
occnpier  of  any  such  house  or  land  and  the  scavengers  required  to  remove  such  refuse 
aa  to  what  shall  be  considered  as  refuse,  it  shall  be  lawful  for  any  two  justices,  upon 
application  made  to  them  by  either  of  the  parties  in  difference,  to  determine  whether 

F   2 
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Hsa.         the  Babject-matter  of  dispute  is  or  is  not  refuse  of  trade,  manufacture,  or  business,  or 
9,  of  any  building  materials,  and  in  every  such  case  the  decision  of  such  justices  shall 

SBn>o&       ^  ^^^  ^"^  conclusive. 


1890.  -^fc  thd  Hdtel  M6tropole^  which  is  situate  within  tho  parish  of 

— ;-        St.  Martin's-in-the-Fields^  are  three  furnaces^  which  are  used  for 

Proc«<»--    supplying  steam  power  for  heating  the  hotel,  pumping  water, 

Statement  of  cooking,  and  working  the  engines  for  supplying   the  electric 

special  ease  light.     The  vestry  of  St.  Martin's  refused  to  remove  the  ashes 

hy  court  of   ^j^^  cUnkers  from  these  furnaces,  upon  the  ground  that  they  were 

jui^HcU^—  trade  refuse,  unless  the  proprietors  of  the  hotel  paid  them,  under 

Refusal  of    the  provisions  of  sect.  128  above  set  out,  for  so  doing.     The 

courttostate  proprietors  of  the  hotel  refused  to  make  any  payment  to  the 

tian%n!c^o^  v^s^T^  ^D^  upon  the  27th  day  of  April,  1889,  they  took  out  a 

Meaning  of  summons  at  the  Bow-street   Police-court  to  have  the  question 

term  used  in  decided  whether  the  subject  of  dispute  was  or  was  not  a  refuse  of 

^"iVaSr     *^rade  or  business. 

**  R^use  " The  magistrate  decided  that  the  refuse  was  not  a  trade  refuse 

Metropolis  within  the  meaning  of  the  above  section,  and  that  the  vestry  was 
^wT^issT*  t'^®^®'^^®  liable  to  remove  it  without  extra  payment.  An  appli- 
(18  ^'i9  Viet,  c^t^ion  was  thereupon  made  to  the  magistrate  to  state  a  case  for 
e .  120, 8, 125)  the  opinion  of  this  court,  but  he  declined  to  do  so  upon  the 
y^^f^"!^^  gfrounds  (1)  that  by  sect.  129,  above  set  out,  his  decision  in  the 
Act  18^^  matter  was  made  final  and  conclusive,  and  (2)  that  no  point  of 
(42  ^43  Vict,  law  arose  in  the  case. 

c.  49,  s.  33). 

The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
8.  33,  enacts  that. 

Any  person  aggrieved  who  desires  to  question  a  conyiction,  order,  determination, 
or  oUier  proceeding  of  a  oonrt  of  summary  jurisdiction,  on  the  ground  that  it  is 
erroneous  in  point  of  law,  or  is  in  excess  of  jurisdiction,  may  apply  to  the  court  to 
state  a  special  case  setting  forth  the  facts  of  the  case  and  the  grounds  on  which  the 
proceeding  is  questioned,  and  if  the  court  decline  to  state  the  case,  may  apply  to  the 
High  Court  of  Justice  for  an  order  requiring  the  case  to  be  stated. 

Orump,  Q.O.  (with  him  /.  E.  Bankes  and  Oourthope  Munro) 
now  showed  cause. — No  proper  application  has  been  made  to  the 
magistrate  to  state  a  case.  By  rule  17  of  the  Summary  Juris- 
diction Rules,  1880,  the  application  must  be  made  in  writing, 
whereas  in  this  case  it  was  made  verbally  directly  after  the 
magistrate  had  given  his  decision.  [Mathbw,  J. — The  object  of 
that  rule  was  that  the  magistrate  and  parties  interested  should 
have  proper  notice  of  the  application,  and  in  this  case  it  is 
admitted  that  it  was  made  in  open  court  when  everyone  was 
present.  I  think  that  the  application  was  sufficient.]  The 
decision  of  the  magistrate  is,  by  sect.  129  of  the  Metropolis 
Management  Act,  1855,  made  final  and  conclusive,  and  that 
provision  is  not  overruled  by  the  Summary  Jurisdiction  Act,  1879. 
There  was  no  question  of  law  in  dispute;  the  question  whether 
this  refuse  was  trade  refuse  was  a  question  of  fact  for  the  magis- 
trate. [Fey,  L.J. — ^The  question  is,  what  construction  is  to  be 
put  upon  the  words  '^  refuse  of  trade  or  business  '^  in  the  Act  ; 
that  seems  to  me  to  be  a  question  of  law.] . 
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R.  G.  Glenn  in  support  of  the  rule.-^The  magistrate  has  no        Rn. 
option  under  the  Summary  Jarisdiction  Act^  1879^  bat  mast  state      ^  ^' 

a  case  on  the  application  of  a  party  aggrieved  who  desires  to        

question  his  order  on  the  ground  that  it  is  erroneous  in  point  of       1890. 
law.      The  vestry  here  say  that  they  are  aggrieved  by  the  con-        ~r 
stmction  the  magistrate  has  put  upon  the  words  of  a  statute^     Appeal— 
which^  I  submit,  is  a  point  of  law.  Statement  of 

Fey,  L.J. — The  facts  in  this  case  are  shortly  these.     Frederick   ^««a^  «"« 
Gordon,  the  manager  of  the  Hdtel  M6tropole,  which  is  situate     iU^^^^ 
within  the  parish  of  St.  Martin' s-in-the-Fields,  laid  an  informa-  juriadietUm— 
tion  before  one  of  the  magistrates  at  the  Bow-street  Police  Court,     B^^al  of 
in  which  he  complained  that  the  vestry  refused  to  remove  the  ^^]*I*  *^'l"^ 

_  -_,_  -in         ft  1  •"iirAi-ii-^  1  case — i^ues- 

dust,  rubbish,  and  refuse  from  the  said  Hotel  Metropole  contrary  oon  of  law— 
to  the  statute   18  &  19  Vict.  c.  120,  s.  125.     Upon  the  hearing  Meaning  of 
of  the  summons  which  was  issued  upon  that  information  the  **^JJJ^** 
magistrate  decided  that  the  refuse  in  question  was  not  the  refuse      **  Trade 
of  a  trade  or  business  as  was  contended  on  behalf  of  the  vestry,     r^fuee  "-- 
and  that  the  vestry  must  therefore  remove  it,  and  that  the  hotel    Metropolis 
manager  was  not  liable  to  pay  the  vestry  any  extra  amount  for     Actfis^ 
doing  so.  The  magistrate  was  then  asked  on  behalf  of  the  vestry,  (18  ^  19  Vict, 
to  state  a  case  for  the  opinion  of  this  court.     This  he  declined  to  ^'  ^|^»  *•  ^2^) 
do,  and  upon  these  two  grounds  :  "  (1)  that  by  sect.  129  of  18  JuHsdicHwt, 
and  19  Vict.  c.  120,  my  decision  in  the  matter  is  made  final  and     Act,  1879 
conclusive  ;  and  (2)  that  no  point  of  law  arose  in  the  case.''     I  (42  4-  43  Vict. 
think  that  the  learned  magistrate  was  wrong,  and  that   a  case   ^'     ' ''     ^' 
should  be  stated.     There  is  no  doubt  that  if  sect.  129  of  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  stood 
alone  the  decision  of  the  magistrate  would  be  final  and  conclusive. 
But  by  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
which  is  a  general  enactment  applicable  to  all  proceedings  in 
courts  of  summary  jurisdiction,  it  is  provided  by  sect.  33,  that 
''any  person  aggrieved  who   desires  to  question   a  conviction, 
order,  determination,  or  other  proceeding  of  a  court  of  summary 
jurisdiction,  on  the  ground  that  it  is  erroneous  in  point  of  law,  or 
is  in  excess  of  jurisdiction,  may  apply  to  the  court  to  state  a 
special  case."     Now,  the  obvious  meaning  of  the  Legislature  was 
of  a  very  wide  description,  namely,  that  whenever  a  point  of  law 
arose  in  a  court  of  summary  jurisdiction  and  one  of  the  parties 
was  dissatisfied  with  the  way  in  which  it  was  decided,  such  party 
should  be  at  liberty  to  come   to  this  court  for  the  purpose  of 
obtaining  the  opinion  of  this  court  upon  such  point  of  law.    The 
provision  in  the  Act  of  1855  is  modified  by  the  Act  of  1879. 
The  magistrate  has  decided  that  no  point  of  law  arises,  but  there 
I  cannot  agree  with  him.    The  case  includes  the  point  as  to  what 
construction  and  interpretation  is  to  be  placed  upon  certain  words 
in  an  Act  of  Parliament.     It  might  be  a  question  of  fact  if  there 
were  no  dispute  as  to  the  meaning  of  the  words  in  the  statute, 
and  as  to  tho  origin  of  the  ashes.     But  the  real  controversy 
between  the  parties  is  what  is  the  meaning  of  this  expression 
in  the    statute  ?     The  first  question  iSj  were  they  ''  ashes  ?  '^ 
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and  the  answer  to  that  depends  upon  the  meaning  of  that 
word.  Then,  supposing  that  they  are  '^ashes/^do  they  come 
within  the  exception,  or  are  the  vestry  bound  to  remoTe  them 
without  extra  payment.  I  think  that  it  is  clear  that  there 
is  a  point  of  law  involved  in  this  case,  and  that  the  magistrate 
must  therefore  state  a  case  for  the  opinion  of  this  court. 

Mathbw,  J. — I  am  of  the  same  opinion.  The  question  arising 
in  this  case  is  one  as  to  the  construction  to  be  placed  upon  certain 
words  in  an  Act  of  Parliament.  It  is  necessary  to  find  out  what 
was  the  meaning  of  the  Legislature,  and  that  is  a  point  of  law 
upon  which  the  magistrate  must  state  a  case.  There  may  be 
excellent  reasons  for  deciding  the  case  either  one  way  or  the 
other  way,  but  we  must  see  whether  the  magistrate  has  decided 
the  point  of  law  correctly,  and  in  order  that  we  may  do  so  he 
must  state  a  case. 

Order  ahaolute. 
Solicitors  for  the  applicant,  FladgcUe  and  FladgcUe, 
Solicitors  for  the  respondents,  Ingram,  Ha/rrison,  and  Ingram. 


QUEEN'S  BENCH  DIVISION, 

Thursday,  Jan.  30,  1890. 

(Before  Fey,  L.J.  and  Mathew,  J.) 

Whitbhurst  (app.)  v.  Finches  (resp.)  (a) 

Gaming — Illegal  betting — Room  ^^ open,  kept,  or  tised^^  for 
betting — Person  making  bets  in  bar-room  of  public-hottse— 
The  Betting  Houses  Act,  1853  (16  ^  17  Vict.  c.  119),  ss,  1,  3. 

A  person  on  three  successive  days  went  to  the  bar-room  of  a  public-' 
house  for  the  purpose  of  belting,  and  did  there  bet  upon  certain 
horse  races  with  persons  resorting  thereto,  but  he  had  no  interest 
in  the  keeping,  management,  or  tenancy  of  the  room,  or  of  any 
part  of  tlie  public-house. 

Held,  that  as  the  room  had  not  been  opened,  kept,  or  used  for  the 
purpose  of  betting,  he  had  not  committed  an  offence  under  the 
3rd  section  of  the  Betting  Houses  Act,  1853,  which  imposes  a 
penalty  upon  any  person  who  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  or  a  person  using  the  same, 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 


O&IMIKAIi  LAW  CASES.  71 

shall  open,  keep,  or  use  the  same  for  the  purpose  of  betting  vdth  '^masojan 

persons  resorting  thereto.  wii,m«» 
Snow  V.  HiU  (52  L.  T.  Rep.  N.  8.  859 ;  U  Q.  jB.  Div.  588)       IZT' 
followed.  1890. 

CASE  stated  by  the  stipendiary  magistrate  for  the  Wolver-  pj^^^taing 
hampton  and  Soath  Staffordshire  district.  place  opened. 

At  a  petty  sessions  held  at  West  Bromwich^  the  defendant  **p*»  ^J.  ^*^ 
was  charged  on  three  several  informations  with  haying,  on  the     c^u^^ 
27th,  28th,  and  29th  days  of  Jane,    1889,   unlawfully  used   a  making  heU 
certain  room,  namely,  the   bar-room  of  the  Dartmouth   Hotel,    ^  licensed 
West  Bromwich,  for  the  purpose  of  betting  upon  certain  horse    ^  jJ^^J^ 
races  with  persons  resorting  thereto,  contrary  to  sect.  3  of  the  Houses  Act. 
Betting  Houses  Act  (16  4&  17  Vict.  c.  119).     It  was  proved  that  1853—16*17 
the  defendant,  on  each  of  the  days  mentioned,  went  to  the  bar-    ^^'  ^  V^^' 
room  of  the  hotel  for  the  purposes  of  betting,  and  did  there  bet        '   ' 
with  persons  resorting  thereto  upon  certain  horse  races.     The 
defendant  did  not  occupy  any  specific  part  of  the  room  or  bar, 
which  was  a  public  room,  neither  had  the  defendant  any  interest 
whatever  in  the  keeping,  management,  or  tenancy  of  the  said 
room^  or  any  part  of  the  hotel. 

For  the  defendant,  it  was  contended  before  the  magistrate 
that  he  could  not  be  convicted  under  sect.  3  of  the  Act,  as  he 
only  resorted  to  the  room  or  bar  as  one  of  the  public,  although 
he  did  make  bets  with  other  people  when  there ;  and  in  support 
of  this  contention  he  relied  on  Snow  v.  Eill  {ubi  sup.). 

For  the  complainant,  it  was  contended  that  a  ''  room  "  being 
designated  by  sect.  3  of  the  Act,  the  defendant  '^used^'  the 
same  for  the  purpose  of  betting,  and  was  therefore  guilty  of  an 
offence  under  the  section  :  {Blatter  v.  Bailey,  37  J.  P.  262.) 

The  magistrate  held  that,  although  the  defendant  did  in  fact 
make  use  of  the  room  or  bar  for  the  purpose  of  betting,  and  did 
in  fact  make  bets  there,  still,  as  he  had  no  interest  in  the  room 
or  any  designated  place  therein,  it  was  not  such  a  user  as  was 
contemplated  by  the  statute,  and  he  dismissed  the  summons,  but 
stated  this  case  as  to  whether  his  determination  was  correct  in 
point  of  law. 

jP.  /.  Lowe  {Shakespeare  with  him)  for  the  appellant. — It  is 
submitted  that  the  learned  magistrate  was  wrong,  and  that  he 
ought  to  have  convicted  the  defendant.  The  question  was,  whether 
the  defendant  was  a  person  using  the  place  for  the  purpose  of 
betting,  and  the  magistrate  found  that  he  was  not.  It  was  not 
the  intention  of  the  Legislature  that,  to  ensure  a  conviction, 
there  should  have  been  a  previous  user  of  the  place  for  betting. 
The  1st  section  of  the  Act  renders  liable  to  prosecution  as 
nuisances,  houses  opened,  kept,  or  used  for  the  purposes  of 
betting ;  sect.  3  goes  further,  and  says  that  people  using  such 
houses  shall  be  liable  to  a  penalty.  [Mathew,  J. — That  id  for 
using  rooms  so  opened,  that  is,  opened  for  the  purpose  of 
betting.]       The  section  is  aimed  at  three   classes   of  persons, 


72  CEIMINAL  LAW   CASES. 

Whtcishubst  owners^  occupiers,  and  users,  and  it  was  necessary  to  introdnce 

''•  this  third  class  of  persons,  namely,  persons  "  using  '^  such  houses, 

^^     otherwise  the  section  would  have  been  restricted  to  owners  and 

1890.        occupiers.     The  very  introduction  of  those  words  shows  that  the 

— T"  __    Legislature  meant  ^^  users  '^   opening,  keeping,  or  using  such 

Person^^tsing  houses,  as  well  as  owners  or  occupiers  opening,  keeping,  or  using 

place  opened,  the  Same.     [Frt,  L.J. — If  a  person  make  a  bet  in  his  own  house, 

kept,  or  uaed  jg  ifc  3,  breach  of  an  Act  of  Parliament,  or  can  he  be  indicted 

^^Ct^s^nwT  criminally   for  it?      If  what  you  say  is  correct,  it   would  be 

malcing  bets  Criminal  to  make  a  bet  in  any  room.]     This  was  a  public  place, 

in  licensed    in  the  public  bar  of  a  public-house,  and  the  magistrate  finds  as 

^^BettT^"    ^  ^^^^  *^**  ^^^  defendant  went  to  the  room  for  the  purpose  of 

Houses  Aci,   betting,  and  did  so  bet.     It  is  submitted  that  Snow  v.  Hill  (52 

1853—16  4-17  L.  T,  Rep.  N.  S.  859  ;  14  Q.  B.  Div.  588)  was  wrongly  decided, 

^«'  r  "^'  ^^^  *^^**  ^^^^^'^  ^-  ^^^^^y  (^^  J-  ^'  262)  is  in  ;point  in  the 
'   '      appellants'  favour. 

The  defendant  did  not  appear. 

Mathew,  J. — In  this  case  the  facts  appear  to  be,  that  on  three 
days  the  defendant  went  to  a  certain  room  or  bar  in  a  hotel 
for  the  purpose  of  betting,  and  did  there  bet  with  persons 
resorting  thereto,  upon  certain  horse  races,  and  it  was  contended 
before  the  magistrate  that  he  was  using  this  bar  for  the  purpose 
of  betting  within  the  meaning  of  the  Act.  That  argument 
goes  to  the  length  of  saying  that,  if  a  person  makes  a  bet  in  any 
place,  he  comes  within  the  scope  of  this  Act  of  Parliament.  We 
are  bound  by  the  Act,  and  it  is  important  to  see  from  the 
preamble  of  the  Act  what  the  object  of  the  Act  was.  The 
preamble  sets  out  that,  '^  whereas  a  kind  of  gaming  has  of  late 
sprung  up  to  the  injury  and  demoralisation  of  improvident 
persons  by  the  opening  of  places  called  betting  houses  or  offices, 
and  the  receiving  of  money  in  advance  by  the  owners  or  occu- 
piers of  such  houses  or  offices,  &c.,  for  the  suppression  thereof, 
be  it  enacted,  &c.''  Now,  that  preamble  is  explicit,  and  refers 
to  betting-houses;  and  the  statute  goes  on  to  enact  in  sect.  I 
that  ^^no  house,  office,  room,  or  other  place  shall  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  or  occupier,  or  keeper, 
or  any  person  using  the  same,  betting  with  persons  resorting 
thereto ;  then  sect.  3  imposes  a  penalty  upon  '^  any  person  who, 
being  the  owner  or  occupier  of  any  house,  office,  room,  or  other 
place,  or  a  person  using  the  same,  shall  open,  keep,  or  use  the 
same  for  the  purposes  hereinbefore  mentioned,^'  that  is,  for  the 
purposes  of  betting  with  persons  resorting  thereto.  Now  the 
magistrate  thought  that,  to  bring  the  case  within  the  Act,  it 
was  necessary  to  establish  that  the  defendant  used  a  room  which 
had  been  opened,  kept,  or  used  for  the  purpose  of  betting.  It 
appears  to  me  that  the  magistrate  was  right,  as  it  is  not  sufficient 
to  show  that  the  defendant  went  to  this  bar  and  there  made  bets. 
The  case  further  seems  to  me  to  be  governed  by  Snow  v.  Hill 
{ubi  sup.),  a  case  decided  by  a  court  of  co-ordinate  authority,  and 
one  therefore  by  which  we  are  bounds  though  that  case  seems  to 
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me  to  be  perfectly  correct^  and  the  same  argamenta  were  used  WHmHuBsr 
there  as  have  been  used  in  the  present  case.     I  think  therefore     j«„,J^„ 

the  magistrate  was  quite  rights  and  that  the  defendant  ought  not        

to  have  been  convicted.  1890. 

Fey,  L.J. — I  am  of  the  same  opinion.     If  we  yielded  to  the    ^  ""7"  _ 
arguments   urged  for    the    appellant,   every   bet    would    be    a  p^rton  using 
criminal  offence  unless  made  without  using  any  room  or  house,      place  opened. 

Appeal  dismissed.      ^*j^J[-^ 

Solicitors    for    the    appellant,     0.    Bohinson    and     Oo.,     for     cuttovMr 
W.  Shakespeare^  Birmingham.  making  hetg 

in  lieeneed 
ptemisee — 

Betting 

Houses  Act, 

1853— 16  4- 17 

Vict.  c.  119, 

■ .  ss,  1,  3. 


QUEEN'S  BENCH  DIVISION. 

Friday,  March  14,  1890. 

(Before  Lord  Colebidoe,  G.J.  and  Lord  Esheb,  M.B.) 

Davis  (app.)  v,  Stephenson  (resp.).  (a) 

Gaming — Illegal  betting  —  Betting  outside  licensed  preraises — 
Depositing  money  inside — 35  ^  36  Vict.  c.  94,  s,  17  {Licensing 
Act,  1872)—"  Suffering  house  to  he  used^^—l^  Sf  17  Vict  c.  119, 

88.  1,  3. 

The  landlord  of  licensed  premises  who  knowingly  allows  his  house 
to  be  used  as  a  place  of  deposit  for  mxmey  which  has  been  received 
in  betting  on  a  spot  outside  the  area  included  in  the  licence  can^ 
not  he  convicted  of  suffering  his  house  to  he  used  for  the  purposes 
of  betting. 

nnHIS  was  a  case  stated  by  the  Recorder  of  Birmingham : — 

The  appellant,  Frederick  Davis,  was  convicted  on  the  9th  day 
of  July,  1889,  by  the  stipendiary  magistrate,  of  having,  on 
Thursday,  the  20tb  day  of  June,  1880^  in  the  city  aforesaid,  then 
being  the  holder  of  a  licence  for  the  sale  of  intoxicating  liquors 
by  retail  in  a  house  and  premises  there  situate,  and  known  by  the 
sign  of  the  Justice  tavern,  unlawfully  suffered  his  said  licensed 
house  to  be  kept  and  used  in  contravention  of  the  Act  16  &  17 
Vict.  c.  1J9,  intituled  "An  Act  for  the  Suppression  of  Betting- 
houses,''  contrary  to  the  Licensing  Act,  1872,  and  was  fined  101. 
and  costs,  the  conviction  to  be  endorsed  on  his  licence. 

(a)  Reported  by  Mebytn  Ll.  Feel,  Esq.,  Barrister. At-Law. 
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Davis  Davis  appealed  to  the  Qaarter  Sessions  in  October^  when  the 

^*         following  facts  were  proved  and  set  oat  in  the  case  stated : 

ST«PH«MBow.       ^.j^^  appellant  was  on  the  20th  day  of  June,  1889,  the  keeper 

1890.        of  a  licensed  beerhouse  called  the  Justice  tavern,  in  Moor-street, 

—7-        Birmingham.     There  was  a  side  door  to  the  Justice  tavern  which 

^^*JJ?~    opened  into  an  entry  leading  from  Moor-street  by  the  side  of 

licensed  pre^  the  Justice  tavern,%  and   terminatiog  in  a  small  piece  of  waste 

nvisestohe    ground  at  the  back  of  the  Justice  tavern.     There  was  also  a 

j^^^^^*^^^  back-yard   door  which  opened  into  the  entry.      This  piece   of 

made  cmd    waste  ground  on  the  other  side  was  open  to  a  public  foot-road 

money  re-    known  as  Nel SOD -passage.     The  back-yard  door  and  the  entry 

^ved  ^^ff-  could  be  seen  from  the  waste  ground  and  from  Nelson-passage. 

premMee—    Neither  the  entry,  the  piece  of  waste  ground,  nor  Nelson-passage 

Money  after-  was  included  in  the  licensed  area,  nor  were  they  in  the  occupation 

'^'^'•ted^n    of  the  appellant. 

pr^ises^        On  the  said  20th  day  of  June  a  man  named  Adam  Hicks  stood 

Betting      in  Nelson-passage  and  upon  the  waste  ground  from  12.30  p.m. 

^K^a^^^\  ^  ^'^^  P'^'     During  that  time  188  persons  (backers  of  horses, 

^V^t^c.  119    o^  *^®^'*  authorised  agents)  came  up  to  him  and  each  handed 

ss.  1,  3)—'  him  a  closed  packet  coutainiDg  money  wrapped  up  in  pieces  of 

Licensing  Act,  paper  Upon  which  were  written  the  names  of  horses  running  at 

^^Vict^c  94^  Ascot  races  on  that  day  which  were  intended  to  be  backed,  the 

«.  17).  '    name  of    the  backer,  the  amonnt  deposited  for  the  purpose  of 

backing  each  horse,  and  the  honr  at  which  the  race  was  to  be  run. 

These  packets  were  delivered  to  Hicks,  and  received  by  him  on 

an'  agreement   that,  if  the  horse  therein  named  won  the  race 

named.  Hicks  was  to  pay  to  the  backer  the  amount  deposited  in 

addition  to  the  amount  won,  according    to    the  odds  current 

against  such  horse  at  starting. 

None  of  the  persons  from  whom  the  packets  were  received 
were  proved  to  have  been  persons  resorting  to  the  licensed 
premises. 

As  the  packets  accumulated.  Miss  Davis,  the  daughter  of  the 
appellant,  and  who  lived  at  home  at  the  Justice  tavern,  came  to 
Hicks  during  this  time  on  three  separate  occasions,  on  each 
occasion  receiving  from  him  a  number  of  the  packets  which  he 
took  from  his  pockets,  and  which  she  carried  into  the  Justice 
tavern. 

Upon  a  search-warrant  being  afterwards  executed  on  the 
same  day  at  the  Justice  tavern,  the  appellant  was  found  behind 
the  bar,  and  Hicks  on  the  licensed  premises  in  the  public  bar 
among  the  ordinary  customers.  The  appellant  had  in  front  of 
him  a  glass  containing  money,  and  also  a  paper  containing  a  list 
of  names  known  as  a  ^^  paying  out  sheef  (relating  to  other  days 
than  the  20th  day  of  June)  and  used  in  connection  with  betting 
on  horse  racing.  A  number  of  papers  forming  part  of  the  packets 
given  to  Hicks  in  Nelson-passage  and  on  the  waste  ground  on  the 
same  day,  and  which  contained  the  names  of  horses,  and  the 
particulars  above  stated,  were  also  found  in  an  envelope  in  a 
drawer  in  the  public  bar  near  where  the  appellant  was.     These 
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packets^  which  had  contained  money,  as  well  as  the  papers^  had       Daym 
been  opened,  and  their  contents  brought  to  the  knowledge  of  the  „      ^- 
appellant.  bTEPHKKgow. 

Hicks  was  convicted  by  the  stipendiary  magistrate  of  using  the        1890. 
waste  ground  and  Nelson-passage  on  the  20th  day  of  June,  in        — r 
contravention  of  the  Act  for  the  Suppression  of  Betting-houses,      Bvi^ng 
and  was  fined  20Z.  and  costs,  which  were  paid,  and  there  was  no  licenced  pre. 

appeal.  •  mtse*  to  he 

Hicks  was  a  person  using  the  said  house,  and  Miss  Davis  acted  }^i^^  --^BeU 
in  the  aforesaid  matters  for  him,  and    they  were   the   persons     made  and 
alleged  to  have  used  the  said  house  on  the  said  20th  day  of  June,     jnoney  re- 
in  contravention  of  the  Act  for  the  Suppression  of  Betting-houses.  J^JJJ^  ^utHde 

Nelson-passage  and  the  waste  ground  were  resorted  to,  and  the    premieee— 
packets  and  the  money  were  received  there  by  Hicks  and  con-  Money  after- 
veyed  thence  by  Miss  Davis,  as  his  agent  and  on  his  behalf,  into     '^^^^f^' 
the  Justice  tavern  for  the  express  purpose  of  endeavouring  to    premUer^ 
evade  the  Acts   of    Parliament,  and   with  the  knowledge   and      Betting 
connivance  of  the  appellant,  who  throughout  aided  and  abetted  iS^/t'g^f  ^^ 
Hicks  and  Miss  Davis,  and  suffered  his  house  to  be  used  to  receive    yict.c.  119 
the  packets,  well  knowing  that  they  were  brought  into  his  house    m.  1,  8)—' 
on  behalf  of  Hicks,  and  that  they  contained  money  which  was  f^^^^J^^^ 
received  by  Hicks  as  the  consideration  for  an  assurance  to  pay    y^^^  ^  ^^ 
thereafter  money  on  a  contingency  relating  to  horse  racing.  «.  17). 

The  appellant  contended  that  the  Licensing  Act,  1872,  and 
the  Act  16  &  17  Vict.  c.  119,  are  not  contravened  unless  the 
persons  with  whom  the  bets  are  made  actually  resort  to  the  house 
or  other  place  alleged  to  have  been  kept  or  used,  or  unless  the 
money  received  by  or  on  behalf  of  the  keeper  or  person  using 
such  house  or  other  place  is  actually  received  at  such  house  or 
other  place,  and  not  merely  carried  there  after  having  been 
originally  received  elsewhere. 

The  learned  recorder  overruled  these  contentions  and  dismissed 
the  appeal  with  costs.  The  question  for  the  opinion  of  the  court 
was,  whether  the  recorder  was  right. 

Sect.  17  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
provides : 

If  any  licensed  person  (1)  suffers  any  gaming  or  any  unlawful  game  to  be  carried 
on  on  his  premises,  or  (2)  opens,  keeps,  uses,  or  suffers  his  house  to  be  opened,  kept, 
or  used  in  contravention  of  the  Act  16  &  17  Vict.  c.  119  (an  Act  for  the  Suppression 
of  Betting  Houses),  he  shall  bo  liable  to  a  penalty.    .    .    . 

Sects.  1  and  3  of  16  &  17  Vict.  c.  119,  provide  : 

Sect.  1.  No  house,  ofEce,  room,  or  other  place  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any  person  usin^  the  same,  or 
any  person  procured  or  employed  by,  or  acting  for  or  on  behalf  of  such  owner, 
occupier,  or  keeper  or  person  using  the  same,  or  of  any  person  having  the  care  or 
management  or  in  any  manner  conducting  the  business  thereof,  betting  with  persons 
resorting  thereto;  or  for  the  purpose  of  any  money  or  yaluable  thing  being  received 
by  or  on  behalf  of  such  owner,  oocapier,  keeper,  or  person  as  aforesaid  as  or  for  the 
consideration  for  any  assurance,  undertaking,  promise,  or  agreement,  express  or 
implied,  to  pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event  or  con> 
tingency  of  or  relating  to  any  horse  race  .  .  .  or  as  or  for  the  consideration  for 
securing  the  paying  or  giving  by  some  other  person  of  any  money  or] valuable  thing 
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Davis  ^^  ^^7  ^^^^  event  or  contingency  as  afoiia«ud ;  and  every  house,  office,  room,  or  other 

{;.  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of  them,  is  hereby 

STEPHBirgON.  declared  to  be  a  common  nuisance  and  contrary  to  law. 

Sect  8.   Any  person  who,  being  the  owner  or  occupier  of  any  house,  office,  room, 

1890.  ^^  other  place,  or  a  person  using  the  same,  shall  open,  keep,  or  use  the  same  for  the 

'.  purposes  hereinbefore  mentioned,  or  either  of  them ;  and  any  person  who,  being  the 

Qaming owner  or  occupier  of  any  house,  room,  office,  or  other  place,  shall  knowingly  and 

Suffering  'wilfully  permit  the  same  to  be  opened,  kept,  or  used  by  any  other  person  for  the  pur- 

Ueensed  pre-  poees  aforesaid,  or  either  of  them  ;  and  any  person  having  the  care  or  management  of 

tnises  to  he  ^^  ^^  '^J  manner  assisting  in  conducting  the  business  of  an^  house,  office,  room,  or 

need  for  pl^ce  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  either  of  them,'  shall,  on 

betting Bets  eommary  conviction  thereof  ....  be  liable  to  a  penalty. 

money  re-        Hugo  Young  for  the  appellant. — Could  it  be  said  that  a  man 
ceived  by  cus-  permitted  to  be  done  on  ma  licensed  premises  what  was^  in  fact^ 
*^*^iet^  done  outside  them  ?     The  people  resorted  to  the  waste  ground 
Money  after^  ^^^  the  passage,  and  the  money  was  received  there.     Sect.  1  is 
words  de-     directed  against  two  things  only,  namely,  betting  with  persons 
posited  %n    resorting  to  a  particular  house,  and  using  the  house  for  the 
^Betting      receiving  of  money.     Neither  of  these  has  taken  place  here. 
Houses  Act,  therefore  the  conviction  is  bad.     Were  the  conviction  to  be 
^^(^^♦^' allowed  to  stand,  the  curious  result  would  follow,  that  whereas 
ss.  i!3)— '  Hicks  has  been  convicted  of  using  only  the  waste  ground  and 
Licensing  Act,  passage  for  the  purposes  of  betting,  yet  the  appellant  will  have 
1872  (35 1- 86  been  convicted  of  allowing  him  to  use  his  public-house  for  those 
s.  17).  '    purposes.     If  a  man  bet  in  a  certain  place  and  took  the  money 
and  papers  he  received  to  his  bank,  and  gave  notice  that  he 
would  pay  the  money  at  his  bank,  the  bank  could  not  be  con- 
victed of  receiving  the  money.     The  Act  of  Parliament  does  not 
hit  at  betting,  but  at  having  a  particular  place  to  which  persona 
may  resort,  or  to  which  they  may  send  their  money.     The  only 
point  is,  did  the  people  resort  to  the  public-house,  or  was  that 
the   recognised   place   where  the    money  was   to  be   sent  and 
received  by  Hicks  ?     It  was  true  the  house  was  used  for  storing 
the  money  and  the  papers,  but  that  was  after  their  receipt  by 
Hicks  outside  the  licensed  area.     The  paying  out  of  the  money 
to  the  winners  was  not  part  of  the  betting  hit  at  by  the  statute. 
The  moment  tt  is  found  that  the  act  of  resorting  and  the  act  of 
receiving  are  not  done  on  the  licensed  premises  the  statute  does 
not  apply,  and  the  mere  fact  that,  after  the  receipt  of  the  money, 
another  place  is  used  as  a  sort  of  storehouse,  is  immaterial.     If 
the  appellant  had  been  charged  with  receiving  the  money  in  the 
house  himself  the  case  might  have  been  different,  but  he  was 
charged  with  allowing  Hicks  to  use  his  house  for  the  receipt  of 
the  money.     The  cases  of  Whitehurst  v.  Fincher  (88  L.  T.  255) 
and  Snow  v.  Hill  (L.  Bep.  14  Q.  B.  Div.  588,  in  which  see  the 
judgment  of  Smith,  J.),  showed  that  the  place  must  not  merely  be 
one  that  is  used  for  purposes  connected  with  the  actual  betting, 
but  must   be    a  recognised  place  where   the  resorting  or  the 
receipt  of  the  money  takes  place ;  otherwise  the  statute  does  not 
apply.     Hicks,  after  the  betting  was  over,  went  into  the  public- 
house  as  an  ordinary  customer,  and  what  the  statute  forbids  had 
been  done  before  he  went  into  the  house.     Even  if  it  had  been 
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given  out  that  the  winners  would  be  paid  at  the  public-house^       Datu 
that  would  not  be  an  offence.     Paying  bets  was  not  an  offence   g-,p^g^^ 

against  the  statute.      The  case  of   Bows  v.  Fenwich  (L.  Rep.        

9  C.  P.  839)  shows  that  it  is  quite  lawful  to  bring  all  the  para-        1890. 
phemalia  of  betting  into  a  house  so  long  as  the  people  do  not        "^^ 
bet  there.     In  Reg.  v.  Gooh  (L.  Rep.  13  Q.  B.  Div.  377)  it  was     g^J^^g 
held  that^  as  the  business  of  certain  bicycle  grounds  at  which  lieented  pre- 
betting  had  taken  place  was  not  that   of  illegal   bettings  the    fnUe$tohe 
manager  of  the  grounds  was  not  liable  under  sect.  3.     There  jetting —BeU 
Hawkins^  J.  went  fully  into  the  intention  of  the  statute ;  and     mads  and 
see  also  the  judgment  of  Smithy  J.,  p.  386.     All  these  cases     money  re- 
show  that  the  statute  does  not  intend  to  prevent  betting.     It  ^!^  ^t^ds 
does  not  intend  to  prevent  people  payings  or  assisting  to  take    prmnima— 
care  of  the  money  or  tickets  in   any  way  in  connection  with  Money  ajter- 
betting.     What  it  does  intend  is  to  prevent  any  assistance  in  a     ^^|JJ!^*^^ 
particular  form  of  betting  ;  that  is,  having  a  place  of  any  descrip-    premtMs— 
lion  which  people  may  use,  such  as  a  place  where  one  can  go  and      Betting 
makeabet.   If  this  conviction  were  held  good  it  would  decide  this :  -^^^a^f^** 
that  what  is  meant  by  the  statute  is  not  merely  a  place  where    y^  c.  119, 
people  resort  and  money  is  received  for  the  purpose  of  betting  ;     «.  l,  3)— 
but  that  it  also  includes  a  house  where  such  money  or  any  para-  i^TTf^'^'/^fi 
phemalia  can  be  carried,  after  the  transaction,  which  constitutes     y^^  ^  94 
the  betting,  is  complete.  «.  17). 

Poland,  Q.C.  (Russell  Oriffiths  with  him)  for  the  prosecution. — 
The  point  reserved  by  the  learned  Recorder  was,  whether  the 
offence  of  receiving  by  Hicks  was  completed  outside  the  public- 
house.  Now  when  the  packets  were  given  to  Hicks  they  were 
closed.  He  did  not  wait  to  open  them,  but  in  connivance  with 
the  appellant  employed  Miss  Davis  to  carry  them  into  the  public- 
house,  where  he  afterwards  went  and  opened  them  and  made 
acquaintance  with  their  contents.  The  receipt  was  not  complete 
until  this  was  done,  because  until  then  he  did  not  know  what  the 
consideration  was.  Thus  the  public-house  was  made  into  the 
place  of  receipt,  and  was  used  by  Hicks  as  a  receiving  office. 
There  was  in  fact  a  continuing  receipt,  which  did  not  become 
complete  until  the  packets  were  opened  in  the  public-house. 
Therefore  there  was  a  sufficient  receipt  by  Hicks  of  the  money 
inside  the  house  to  come  within  the  section. 

Lord  Coleridge,  C.J. — I  come  to  the  conclusion  at  which  I 
have  arrived  with  the  greatest  possible  reluctance,  because  I  feel 
that  in  a  case  which  could  be  put  somewhat  stronger  than  the 
circumstances  in  this  case,  there  could  be  what  would  seem 
like  a  careful  and  deliberate  evasion  of  the  Act  of  Parliament. 
On  the  other  hand,  I  am  unable  to  see  how  this  conviction  could 
be  sustained  without  a  liability  to  a  similar  conviction  under  a 
set  of  circumstances  perfectly  reasonable  and  not  at  all  unlikely 
to  occur,  which  would  manifestly  not  be  within  the  words  of  the 
Act  of  Parliament.  Now  Mr.  Poland  has  stated — and  his  case 
fails  unless  he  can  show  that  it  was  so — that  Hicks  received  the 
money  in  tho  house  of  Davis  with  the  knowledge  and  sanction  of 
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Davib       Davis,  and  that  Davis  suffered  his  house  to  be  used  for  the  pur- 
„      "•  pose   of   Hicks   receivini?  his  money  therein,  and   Mr.   Poland 

'  admits  that  unless  the  facts  of  the  case  will  make  out  that  con- 

1890.        elusion  in  point  of  law  this  conviction  is  bad.     Now  what  Hicks 

T"  _    really  did  was  to  arrange  with  Davis  that  from  time  to  time  the 

Suffering     ^louey,  which  he  had  received  on  a  waste  place  from  persons  with 

licensed  ^re-  whom  he  bet  upon  certain  terms  written  down  inside  certain 

miaes  to  he    packets  containing  their  stake  (on  receipt  of  which  different  terms 

hetUiuj-%ei8  ^^080  in  each  case),  should  be  brought  by  him  into  Davis's  house. 

made  and    What  he  did  was,  he  got  on  a  waste  place,  admittedly  not  part 

money  ra-    of  the  licensed  premises,  and  there  he  made  bets  with  persons. 

^irlr  ott^side  ^^^7  P^^  their  money  into  pieces  of  paper  which  he  put  into  his 

premieei —    pocket  or  iuto  a  place  in  front  of  him,  and  from  time  to  time  the 

Money  after,  daughter  of  Davis  the  landlord  came  to  this  waste  place  and  took 

^^^•Ud^'     ^°*^  ^^®  house  the  packets  of  paper  which  had  accumulated  in 

premisee—    the  man's  pocket  or  other  place.     Then  when  the  betting  was 

BeUing      over  Hicks  went  into  the  house,  undid  the  packets,  read  what 

1853*^16 i^'i?  ^^  written  inside,  and  took  out  the  money.     Now,  it  is  said  that 

Vict.e.  119,   ^^is  was  a  receipt  by  him  in  the  house.     If  I  have  at  all  accu- 

8s,  1,  3)—    rately  stated  the  facts,  it  is  manifest  from  the  mere  statement 

i872*^^/5r  ^^^^  ^*  ^^  nothing  of  the  kind,  that  the  money  was  received  by 

Viet.  e.  94     Hicks  outsido,  and  for  his  convenience  was  taken  into  Davis's 

8,  17).  *    house,  there  to  be  disposed  of  by-and-by  in  accordance  with  the 

arrangement.     It  would  be  a  sbraining  of  the  law  to  say  that  the 

money,  which  he  received  outside  and  sent  by  a  messenger  into 

the  landlord's  house,  there  to  be  dealt  with  by  him  by-and-by, 

was  a  receiving  in  the  landlord's  house.     As  far  as  the  receipt 

was  concerned,  the  money  was  in  his  own  control.     Afterwards 

he  parted  with  it  by  arrangement  with  Miss  Davis  to  be  taken 

into  the  house.     It  is  admitted  that  there  must  be  a  receipt  in 

the  house.     Here  it  seems  that  there  was  no  receipt  in  the  house. 

I  am  quite  aware  that  this  may  tend  to  the  direct  evasion  of  what 

the  Act  of  Parliament  lays  down.     Still  I  do  not  make  Acts  of 

Parliament;  I  must  construe  them.     The   conviction   must   be 

quashed. 

Lord  EsHEB,  M.E.— It  is  said  that  Hicks  and  Davis  had  been 
trying  to  evade  the  Act  of  Parliament,  and  that  we  ought  not  to 
let  them  evade  it.  Now,  there  is  always  a  struggle  going  on 
between  the  law  and  people  who  want  to  break  it;  and  the 
moment  the  law  is  passed  their  whole  ingenuity  is  at  once 
exercised  to  evade  it.  But,  if  the  law  is  a  penal  law,  the  question 
is  not  whether  they  are  trying  to  evade  it,  but  whether  they  have 
successfully  done  so.  Now,  what  is  Davis,  the  man  who  keeps 
the  public-house,  charged  with  ?  He  is  charged  with  having 
unlawfully  suffered  his  house  to  be  used  in  contravention  of  the 
Act.  He  was  found  guilty  of  that,  and  he  cannot  be  found 
guilty  at  all.  The  charge  was,  that  he  suffered  Hicks  to  use  his 
house  in  contravention  of  the  Act.  Did  he  suffer  Hicks  to  use 
his  house  for  the  purpose  of  making  illegal  bets  in  it  ?  Cer- 
tainly not ;  that  is  not  the  charge.     But  did  he  suffer  Hicks  to 
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receive  the  money  7    Now,  Hicks  went  on  to  a  piece  of  wciste       Datis 
gronnd,  that  is,  the  place  where  he  advertised  for  the  purpose  of  g      "• 

making  bets.     People   come  to  him,  and  .  they  bring  him  the        

money  with  the  paper  closed,  in  which  are  the  terms  of  their        1890. 
contract.     He  agrees  with  them  that,  whatever  the  terms  are     ^  "T^_ 
inside  the  paper,  the  moment  they  give  him  that  paper  he  accepts     suffering 
the  bet.     Well,  what  has  happened  with  the  money  inside  the  licevited  pre- 
paper  ?    Why,  he  has  received  it.     Now,  all  this  is  done  on  the    *^"*^^  ^ 
waste  ground,  and  the  public-house  is  not  used  in  the  smallest  hetting—BeU 
degree  for  that  purpose;  and  Hicks  has  the  money.     For  the     made  and 
purpose  of  the  man  who  has  made  the  bet  with  him,  he  has    y^oney  re- 
received  the  money.     After  he  has  received  the  money  he  sends  J^J^  ^uide 
it  to  the  public-house,  and  Davis  receives  it  to  keep  it.     What  for  ?    premi9e$— 
To  keep  it  for  him.     That  is  the  arrangement  between  them ;  Money  after- 
and  when  Hicks  comes  and  asks  for  it  Davis  will  give  it  him.     ^j^/in 
It  is  impossible,  it  seems  to  me,  to  say  that  Davis  has  suffered   premites— 
this  public-house  to  be  used  for  the  purpose  of  Hicks  making  the       Betting 
bets  there,  or  for  the  purpose  of   Hicks  receiving  the  money  i^^ii'l^i7 
there.     Mr.  Poland  relies  on  the  proposition  that  you  can  have   yict  c.  119, 
a  continuing  receipt  of  money.     There  is  no  such  thing  as  a     m.  i,  3) — 
continuing  receipt  of  money.     When  people  have  got  it,  they  fj^^'^/og 
have  got  it.     They  convicted  Hicks  of  using  that  piece  of  waste    yi^l  ^  94^ 
g^und  or  place  in  order  to  make  bets  with  anybody  who  would       s.  17). 
resort  to  make  bets  there  with  him  ;  but  they  have  not  made  out 
any  case  against  Davis  within  this  Act  of  Parliament,  and  I  think 
the  indictment  fails. 

Solicitors   for  the  appellant,    SharpCy    ParJcer,   and    Oo.,  for 
Horton  and  RedferUy  Birmingham. 

Solicitors  for  the  prosecution,  Soames,  Edwards,  and  Jones,  for 
0.  A,  Carter,  Birmingham. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  March  13,  1890. 
(Before  Lord  Golebidgb,  C.J.  and  Lord  Esheb,  M.R.) 

Rtlby   (app.)  V.  Bkown  (resp.)  (a) 

Practice — Res  judicata — Dismissal  of  charge  on  first  hearing  a 
bar  to  subsequent  conviction — ''Nemo  bis  vexari  debet" — 
The  Dogs  Act,  1871  (34  ^  35  Vict.  c.  56),  s.  2. 

The  appellant  was  charged  with  non-compliance,  on  the  2lst  day 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barriater-at-Law. 
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Rtlbt  of  August,  1889,  and  ten  days  tliereafter,  with  an  order  made  by 

Bbown  justices,  under  sect.  2  of  the  Dogs  Act,  1871,   requiring  him  to 

*  keep  a  dangerous  dog  under  proper  control.    No  evidence  was 

1890.  given  to  support  the  charge  except  as  to  the  2\st  day  of  August, 

p    r~Z_R^  ^^^  ^^'^  charge  was  dismissed  on  the  ground  that  the  offence  had 

judicata—  ^^^   heen  made  out.     Subsequently  the  appellant  was  charged 

Dismissal  of  with  not  keeping  the  dog  under  proper  control  on  the  2lst  day  of 

c/wrgr*  a  bar  August  simply  ;  this  charge  was  proved  and  the  appellant  was 

ctmvietiofi—       convicted.  ,  ,    , 

Nemo  his     Held  {quashing  the  conviction),  that,  as  the  appellant  was  put  in 

^t^A%f*vi^      p^/   fiYid  might  have  been  convi-cted  on  tlie  first  hearing^  the 

c.  56  s,  2.         matter  was  res  judicata  on  the  second  hearing,  and  the  maxim 

''  Nemo  bis  vexari  debet  '^  applied. 

APPEAL  by  way  of  case  stated  from  a  conviction  for  allowing 
a  dangerous  dog  to  be  at  large  on  the  21st  day  of  Aagast^ 
1889,  by  justices  of  the  peace  for  the  county  of  Cumberland, 
sitting  as  a  petty  sessional  court  for  Allerdale-below-Derwent. 

According  to  the  facts  it  appeared  that  the  appellant  was 
originally  prosecuted  on  an  information  charging  him  with  non- 
compliance, on  the  21st  day  of  August,  1889,  and  ten  days 
thereafter,  with  an  order  made  by  the  justices,  on  the  1st  day  of 
August,  1889,  under  the  Dogs  Act,  1871  (34  &  35  Vict,  c.56), 
adjudging  that  the  appellant  was  the  owner  of  a  dangerous  dog, 
and  requiring  him  to  keep  the  same  under  proper  control.  On 
the  hearing  of  this  information,  on  the  3rd  day  of  October,  1889, 
the  respondent — a  superintendent  of  police — admitted  on  cross- 
examination  that  he  had  no  evidence  to  support  the  charge 
except  as  to  the  21st  day  of  August;  thereupon  the  appeUant 
contended  that  the  alleged  offence  had  not  been  made  out.  The 
justices  adopted  this  contention,  and  the  case  was  accordingly 
dismissed. 

Shortly  afterwards  a  fresh  summons  was  taken  out  by  the 
respondent,  charging  the  appellant  with  not  keeping  the  dog,  on 
the  21st  day  of  August,  1889,  under  proper  control  simply ;  on 
this  summons  being  called  on,  the  appellant's  solicitor  applied, 
under  Jarvis's  Act  (11  &  12  Vict.  c.  43),  s.  14,  for  a  certificate  of 
dismissal  of  the  former  charge ;  this  being  refused,  the  clerk  to 
the  justices  was  requested  to  produce  his  minute-book,  and  the 
entries  therein  relating  to  the  former  hearing  having  been  read,  it 
was  objected  on  behalf  of  the  appellant  that  the  matter  was  res 
judicata  by  reason  of  the  dismissal  of  the  former  charge  on  the 
3rd  day  of  October,  and  that  it  could  not  again  be  reopened. 
The  justices,  however,  overruled  the  objection,  and,  having  heard 
the  evidence,  convicted  the  appellant,  and  imposed  a  penalty  of 
ten  shillings  for  not  keeping  the  dog  under  proper  control  on  the 
21st  day  of  August,  1889. 

From  this  conviction  the  present  appeal  was  brought,  and  the 
point  of  law  raised  was,  whether  the  question  was  res  judicata 
before  the  second  hearing,  the  justices  expressly  stating  that  they 
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had  held  otherwise  on  the  grounds^  (1)  that  the  former  decision  Rtlkt 

was  not  on  the  merits;    (2)    that   the  offences   charged   were  n,^^^ 

different^  inasmach  as  a  penalty  not  exceeding  IZ.  only  conld  be  ' 

imposed  on  the  second  information,  whereas  a  penalty  of  112.  1890. 

might  have  been  imposed  on  the  first.  p  T"^i? 

Sect.  2  of  the  Dogs  Act,  1871  enacts  :  judieaia— 

Any  court  of  sammary  jurisdiction  may  take  cofpiisance  of  a  complaint  that  a  dog   ^^.^^  „  iJ^ 

is  dangerous  and  not  kept  under  proper  control,  ami  if  it  appears  to  the  court  having  ^  g%S>seatient 

cognisaDce  of  such  complaint  that  such  dog  is  dangerous,  the  court  may  make  an  order  con^yic^ri 

in  a  summary  way  directing  the  dog  to  be  kept  by  the  owner  under  proper  control  or      jj^f^o  hit 

destroyed,   and  any  person  failing  to  comply  with  such  order  shall  be  liable  to  a  .  j^l.^ 

penalty  not  exceeding  twenty  shillings  for  every  day  during  which  he  fails  to  comply  ^^X^qk  ir'^ 

with  such  order.  ^  ta       o 

e.  56,  s.  2. 

Oavanaghior  the  appellant. — ^The  matter  was  clearly  res  judicata; 
the  tests  are  whether  the  evidence  on  both  occasions  was  the 
same,  and  whether  the  appellant  had  on  the  first  charge  been  put 
in  peril.  He  certainly  had  been  pat  in  peril,  and  the  statement 
of  the  justices  that  they  had  not  decided  on  the  merits  cannot 
alter  the  facts :  {Reg.  v.  Brdkenridge,  48  J.  P.  293). 

The  respondent  did  not  appear. 

Lord  CoLEBiDQE,  C.J. — ^This  case  is  within  the  principles 
recently  discussed  by  the  Court  for  Crown  Cases  Reserved  in 
Reg.  V.  Miles,  (a)  The  appellant  was  obviously  put  in  peril  on 
the  first  hearing,  and  the  maxim  Nemo  debet  his  vexari  applies. 

Lord  EsHEB,  M.B. — The  justices  were  wrong  on  both  occasions  ; 
they  had  power  to  convict  on  the  first  occasion,  but  did  not 
exercise  it. 

Appeal  allowed  with  costs.     Oonviction  quashed. 

Solicitors  for  the  appellants :  Harrison  and  Powell,  for  McKeever 
and  Son,  Carlisle. 
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March  14  and  15,  1890. 

(Before  Lord  Colebidob^  C.J.,  and  Lord  Esheb,  M.E.) 

Reg.  v.  Evans  and  othebs.  (6) 

Justice  of  the  peace — Jurisdiction — Summons  for  Ubel — Power  to 
adjourn  when  dvil  proceedings  pending  between  other  parties 
arising  out  of  same  matter — What  is  exercise  of  discretion. 

(a)  Since  reported,  ante,  p.  9 ;  62  L.  T.  Rep.  N.  S.  572 ;  24  Q.  B.  Di?.  428 ;  59  L.  J. 
C6,  M.C. 
(6)  Reported  by  Msbvth  Li..  Pebl,  Esq.,  Barristor-at-Law. 

VOL.  XVII.  O 
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Rbo.  a  mayiifirate  cannot  consider  judicially,  as  ground  for  adjourning 
P     ^'  a  summons  for  libel,  pending  civil  proceedings  between  different 
OTHERS.  parties  for  a  different  libel,  though  arising  out  of  the  same 
matters. 

1890. 

Jusiic(r~f  the  C\^  ^^^  ^^^^  day  of  January,   1890,  a  rule  nm  was  obtained 

peace— JwiS'  ^^     for  a  mandamus  calling  upon  David   Evans,  Esq.,  alder- 

dietion--Libel  man.  One  of  Her  Majesty's  justices  of  the  peace  for  the  city 

~^?1u!!^  ^^  London,  and  Alfred  1\iacdonell  Green  and  John  Bradley,  to 

civU  proceeds  show  cause  why  the  said  alderman  should  not  proceed  to  hear 

ings  pending  and  determine  the   matter  of    the  information  and    complaint 

-—Exercise  of  q(  q^^  IrensBus  Mayhew,  charging  the  said  A.  M.  Green  and 

dxseretum.    j^^^  Bradley  with  libel.     The  facts  as  stated  in  the  affidavits 

were  as  follows :  A.  M.  Green,  a  financial  agent,  had  brought  an 

action  then  pending  for  libel  against  a  paper  called  the  Financial 

Times,  an  which  the  proprietors,  and  one  Grant,  a  sub-editor,  and 

the  printer  were  defendants.     In  the  course  of  the  proceedings 

Green  had  made  affidavits,  the  substance  of  which  he  printed 

and  published  in  a  pamphlet  entitled  ''  Blackmailing — Green  v. 

Financial   Times,''  and  directed  against  the  Finwncial  Times, 

Mayhew,  a  canvassing  agent  for  advertisements  for  the  Financial 

Times,  thereupon  took  out  a  summons  against  Green  for  libel  in 

respect  of  certain  passages  in  the  pamphlet,  and  D.  G.  Macrae, 

managing  director  and  editor  of  the  same  paper,  took  out  a 

summons,  and  also  commenced  civil  proceedings  against  Green 

for  libel  in  other  passages  of  the  pamphlet  which  he  considered 

reflected  upon  him.     Both  summonses  came  on  for  hearing  on 

the  24th  day  of  September,  1889,  when  the  sitting  magistrate, 

Mr.  Alderman  Evans,  being  informed  by  counsel  of   the  civil 

proceedings  pending  between  Green  and  the  Financial  Times, 

and  between   Macrae  and   Green,  adjourned   both  summonses 

until  the  4th  day  of  October.     Upon  that  day  the  summonses 

were  further  adjourned  by  Alderman  Evans  until  the  3rd  day  of 

January,  1890,  for  the  same  reason. 

On  the  3rd  day  of  January  Macrae  withdrew  his  summons, 
and  it  was  dismissed,  he  being  content  with  taking  civil  proceed- 
ings in  respect  of  the  alleged  libel  upon  him  in  Green's  pamphlet ; 
but  Alderman  Evans  again  further  adjourned  Mayhew's  summons 
until  the  8rd  day  of  July,  1890,-  and  in  his  affidavit  stated  that  he 
did  so  because,  ''although  in  the  said  pamphlet  att-acks  were 
made  upon  persons  not  directly  rarties  to  the  said  civil  proceed- 
ings, yet  those  attacks  were  mMe  incidentally  to,  and  as  pistrt  of 
the  general  attack  upon  the  Financial  Times  and  its  conductors, 
and  that  the  whole  subject-matter  of  those  attacks  would  in  all 
probability  be  dealt  with  in  the  said  civil  proceedings  then  pend- 
ing," and  because  he  considered  that  in  sach  circumstances  he 
ought  to  follow  the  practice  which  he  believed  to  be  general  both 
in  the  metropolis  and  the  country,  and  which  was  thus  stated 
in  Oke's  Magisterial  Synopsis  : 

As  a  general  role  a  m^gUtete  oivht  not  tp  ontorUiR  «riniiiial  eha^get  arising  oat^of 


CRIMINAL   LAW   CASES.  83 

civil  proceediugs  whioh  are  still  pending ;  at  all  efonts,  except  for  the  purpose  of  Rbq. 

holding  the  accused  to  bail,  unless  the  trial  has  been  postponed  to  allow  the  criminal  |«. 

charge  to  be  first  disposed  of.  Evans  and 

Neither  Macrae  nor   Mayhew  were  parties  to  the  action  of       

Green  against  the  Financial   Times,     Neither  \^as   Mayhew  a        ^^^' 
party  to  the  action  of  Macrae  against  Green.     In  conseqaence  justice  of  ih9 
of  the  statements  in  the  pamphlet  Mayhew  had  been  suspended  peace— Juris- 
from   his  duties  on   the  Financial   Times,  and   suffered   great  dietion--L%bel 
annoyance  from  the  charges   hanging  over  him,  and  from  his   ^nt^^hen 
being  prevented  from  proceeding  with  his  prosecution  of  Green  civil  proceed- 
because  of  the  adjournment  of  his  summons  until  after  the  expira-  ^^9»  pending 
tion  of  civil  proceedings  to  which  he  was  no  party.  ~"dScr»*^ 

Poland,  Q.G.  {Forrest  Fulton  with  him)  now  showed  cause. — 
The  magistrate  had  a  right  to  adjourn  the  summons.  There  was 
no  bail.  It  was  simply  a  process  to  bring  Green  and  Bradley 
before  the  courts  and  the  alderman  in  the  exercise  of  his  discre- 
tion adjourned  the  summons  until  the  3rd  day  of  July.  The 
reason  why  the  pamphlet  is  called  "  Blackmailing — Green  v, 
Financial  Times/'  is  that  it  is  written  by  Green  in  his  own 
defence  in  the  action  which  he  has  brought  against  the  Financial 
Times.  This  action  is  pending,  and  an  injunction  has  been 
obtained  restraining  Green  from  circulating  the  pamphlet.  The 
alderman  thought  it  better  on  the  whole  to  adjourn  the  case,  if 
the  prosecution  intended  to  go  on  with  it.  Supposing  he 
adjourned  it  for  too  long  a  period^  that  is  not  a  declining,  in  any 
way  of  jurisdiction.  The  magistrate  has  the  same  right  as  any 
other  court  to  postpone  the  case  if  he  thinks  there  is  reason  to 
justify  him.  He  had  this  case  legally  before  him.  He  exercised 
his  best  judgment  in  the  matter^  and  is  most  anxions  to  receive 
the  directions  of  the  court  upon  the  point. 

Horace  Avory  for  the  defendant  Green. — The  court  ought  to 
be  informed  of  the  fact  that  there  is  an  action  for  slander — ^prac- 
tically the  very  same  thing  that  is  contained  in  this  pamphlet — 
brought  by  Mayhew  against  Green,  and  now  pending  in  the 
Mayor's  Court.  Although  there  is  no  law  which  makes  pending 
civil  proceedings  a  bar  to  a  criminal  prosecution  for  libel,  yet 
such  is  the  practice.  The  conrt  should  not  overrule  the  magis- 
trate's decision,  if  he  acted  within  his  discretion  in  adjourning 
the  summons. 

Danekwerts  (in  support  of  the  rule). — ^This  adjournment  is  in 
consequence  of  some  wholly  extra-judicial  information.  If  it  is 
allowed,  it  amounts  to  a  licence  to  Green  to  write  any  kind  of 
Kbel  that  he  likes  for  a  long  time  with  no  possibility  of  any  pro- 
ceedings by  law.  Assuming  that  the  magistrate  has  power  by  these 
continual  adjournments  to  practically  put  off  the  case,  he  can  only 
exercise  his  power  to  adjourn  upon  proper  judicial  grounds.  So 
long  as  he  does  that,  this  court  cannot  interfere  with  him.  But 
if  he  does  so  on  extra-judicial  grounds,  and  outside  the  case,  that 
is  not  a  proper  exercise  of  his  authority :  {Reg,  v.  Adamson, 
1    Q.  B.  Div.  201 .}     There  is  no  rule  recogpiised  by  the  law 

a  2 
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Rbg.        of   England  that  a  magistrate  may  adjourn  because  there  are 

2     ^'  some  proceedings  of  a  civil  nature  pending  which  may  or  may 

0THEB8.      i^ot  have  something  to  do  with  the  case.     Such  grounds  are  not 

judicial^  and  even  though  he  had  evidence  before  him  of  the 

^^-        pending  of  the  civil  action^  he  had  no  right  to  consider  them. 

Justice  of  the  See  the  judgment  of  Blackburn^  J.  in  Beg.  v.  Fawcett  (11  Cox  0.  C. 

j»«ace— Jiirw.  305).     The  magistrate  could  not  have  properly  exercised   his 

dietwn----Lihel  discretion  about  the  action  in  the  Mayor's  Court,  because  that 

mentrohere  ^^  ^^^  before  him,  and  unless  he  had  the  admission  of  one  of 

civUproceed-  the  parties  to  it,  or  sworn  information  as  to  its  existence,  he 

inge  pending  might  j US t  as  Well  take  judicial  notice  of  anything  he  had  heard 

~Uia^etionf  ^^  ^^®  highways  and  byeways  of  the  City.     See  JSb  parte  Wool/ 

(H.  T.  1871,  not  reported),  cited  by  Sir  Hardinge  Giffard  in 

Beg.  V.  Adamaon  {vbi  sup.). 

Lord  OoLBRiDaB,  O.J. — I  have,  with  the  greatest  reluctanca, 
come  to  the  conclusion  that  a  mandamiia  must  go.  Never,  if  I 
can  possibly  avoid  it,  will  I  interfere  with  the  discretion  of 
a  magistrate,  even  where  it  has  been  exercised  in  a  way  in  which 
I  perhaps  should  not  have  exercised  it  myself,  and  still  less  where 
I  am  satisfied  with  the  discretion.  But  it  is  an  established  rule  of 
this  court  that  the  discretion  of  magistrates  must  be  exercised 
upon  fitting  materials,  and  if  a  decision,  and  possibly  a  determi- 
nation, has  been  come  to  on  grounds  not  fitting,  and  outside 
those  which  by  law  a  magistrate  is  entitled  to  consider,  there  the 
court  will  look  at  the  matter  as  if  the  discretion  had  not  been 
exercised  at  all,  and  will  by  mandamiis  compel  the  magistrate  to 
exercise  that  discretion  which  he  has,  in  truth  and  in  contem- 
plation of  law,  not  exercised.  In  this  case  I  cannot  fail  to  see 
from  the  affidavit  of  Mr.  Alderman  Evans  that  he  has  acted  with 
every  intention  of  doing  what  was  right  in  the  matter,  upon 
materials  which  are  unfit  for  his  consideration,  and  which  there- 
fore must  not  be  taken  by  the  court  into  consideration  in 
determining  the  question  whether  he  has  exercised  his  discretion 
rightly  or  not.  He  must  have  thought  that  matters  would  come 
out  in  the  trial  of  the  civil  action  which  might  show  that  there 
ought  not  to  be  any  indictment  at  all.  But  those  were  grounds 
which  in  point  of  law  he  ought  not  to  have  considered.  I  do  not 
wonder,  having  had  the  advantage  of  trying  one  or  two  oases 
lately  connected  with  this  particular  paper,  that  the  alderman 
thought  it  desirable  that  the  whole  matter  should  be  out  before 
the  jury  before  they  heard  a  criminal  charge,  but  I  am  unable  to 
see  that  that  is  any  legal  ground  for  his  adjourning  the  case. 
The  matters  which  are  between  the  prosecutor  and  the  defen- 
dants in  this  indictment  may  or  may  not  be  inquired  into,  or  they 
may  or  may  not  be  inquired  into  with  the  same  advantages  of  full 
investigation  that  would  be  presented  on  the  trial  of  an  indict- 
ment between  these  two  parties ;  but  the  magistrate,  as  I  have 
said,  is  not  entitled  to  look  at  general  considerations  of  this  sort 
as  ground  for  the  non-exercise  of  his  jurisdiction.  In  the  case 
of  Beg.  V.  Adamaon,  the  three  judges  who  decided  it  were  careful 
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to  say  that  they  had  no  doubt  that  the  justices  acted  with  the        Bbo. 
purest  motives.     But  the  three  judges  all  said  that  it  was  plaia   .     ^' 
that  the  magistrates  had  allowed  considerations  of  convenience      orHms. 

and  general  advantage  to  the  district  to   affect  their  decision        

which  they  should  not  have  taken  into  account.     They  did  not        ^^^* 
exercise    their    jurisdiction  on  judicial  grounds,  and    Reg.   v.  justice  of  th$ 
Adamson  is  abundant  authority  for  us  to  say  that  the  magistrate  peace—  Juris- 
looked  at  materials  at  which  he  had  no  right  to  look,  and  by  <l*c«o^Lt66l 
which,   as  a  judge,   he  had  no   right  to  be    influenced.     The  ^JJ^^T^J]^ 
next  point  is  whether  by  exercising  the  power  of  adjournment  in  civil  proceed- 
the  way  in  which  he  has  exercised  it,  he  has  really  in  a  way  *«17«  pending 
continued  his  jurisdiction,  and  has  postponed  for  a  time  the  final  ~^^!^JJ^ 
determination  as  to    whether  he   would  or    would  not  allow 
an  indictment  to  be  preferred.     If  it  was  four  o'clock  in  the 
afternoon  and  he  was  tired ;  or  if  he  was  ill,  and  he  had  adjourned 
the  case  for  a  week,  I  have  not  the  slightest  doubt  that  he  would 
have  jurisdiction  to  adjourn.  But  that  is  not  what  he  did.  First  he 
adjourned  for  a  week,  then  he  adjourned  again  until  the  3rd  of 
January  in  the  present  year,[and  on  the  3rd  of  Januairhe  adjourned 
for  six  months  on  grounds  that  we  think  extra-judicial.     It  was 
really  putting  under  the  form  of  adjournment  a  declining  to  hear 
the  case  altogether  for  six  months,  not  upon  any  grounds  as  to 
the   materiality  of  the  case  itself.     He   exercises  his  power  of 
adjournment    unreasonably    under    the  circumstances,  because 
brought  about  by  reasons  which  ought  not  to  have  justified  him 
in  acting  at  all.     I  think  it  right  to  add  that  this  is  merely  put- 
ting the  magistrate  in  motion.     We  do  not  bind  the  magistrate 
to  decide  one  way  or  the  other.     I  only  desire  to  guard  myself 
against  it  being  supposed  that  by  sending  this  case  back  to  the 
magistrate  we  give  him  any  hint  as  to  the  way  in  which  we  think 
he  ought   to    determine  it.     He  will  no  doubt  give  judgment 
according  to  the  principles  of  law. 

Lord  EsHXB,  M.B. — In  this  case  there  was  a  summons  before 
the  magistrate  by  a  Mr.  Mayhew  against  Green  for  an  alleged 
libel  on  Mayhew  by  Green  in  a  pamphlet ;  and  I  think  the 
magistrate,  intending  to  exercise  his  discretion  as  to  an  adjourn- 
ment, adjourned  the  hearing  of  that  summons,  declaring  and 
intending  to  adjourn  it  until  after  the  trial  of  a  certain  civil 
action.  The  question  is  whether  the  court  ought  to  interfere 
with  him  by  Tnandamiis,  and  to  direct  him  to  hear  the  summons 
at  once;  and  upon  hearing  it,  either  to  commit  the  person 
charged  with  the  libel,  or  to  dismiss  the  summons.  Well,  if  the 
magistrate  has  exercised  his  discretion  upon  legal  grounds,  it  is 
well  recognised  that  the  coart  will  not  interfere  with  him  merely 
because  they  would  have  exercised  the  discretion  in  another  way. 
But  if  he  has  exercised  his  discretion  illegally,  then  the  court 
will  insist  that  he  shall  exercise  that  discretion  according  to 
law.  Now  the  case  of  Reg.  v.  Adamson  shows  at  all  events 
under  what  circumstances  the  court  is  bound  to  say  that  a 
magistrate  has  exercised  his  discretion  illegally.     That  is  stated 
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Rko.        hj  Cockburn^  C.  J.^  ivho  there  lays  it  down  that  if  the  magistrates 

EYAN8  ^^  exercised  their  discretion  on  something  extraneous  or  some* 

OXHKR8.      thing  illegal,  it  is  the  same  as  declining  jarisdiction ;  and  if  a 

magistrate    declines   to   exercise  his  jurisdiction,    he   must  be 

^^^'       compelled  to  exercise  it  by  a  writ  of  Tnandamus.     The  question 

Justice  of  the  ^^^^  therefore  is  whether  in  exercising  or  attempting  to  exercise 

peace--  Jvris-  his  jurisdiction  in  adjourning  this  summons  the  magistrate  has 

^^^^^T^^^^  acted  upon  facts  which,  legally,  he  ought  not  to  have  taken  into 

rneniwhni  consideration.     Well,   now,  on  what  did  this  magistrate   act? 

dvil  proceed'  Here  was  a  summons  before  him  by  Mayhew  against  Green  for  an 

iys  pending  2iilQgQ^  libel  in  a  pamphlet,  and  the  matter  which  he  has  taken 

die^Ht^,    i°*^  consideration  is  this — that  there  was  pending  a  civil  action 

between  Green  and  others  for  a  libel  on  Green  in  the  Financial 

Times.     So  that,  in  order  to  adjourn  a  summons  for  an  alleged 

libel  by  Green  in  the  pamphlet  on  Mayhew,  he  has  taken  into 

consideration  that  there  was  an  action  pending  for  another  libel 

in  a  different  paper  called  the  Financial  Times.    If  so,  his  action 

in  this  case  is  brought  directly  within  the  rule  of  Reg.  v.  Adani' 

son.     The  mandamus  must  go  to  him  upon  this  summons.     We 

give  no  intimation  as  to  the  way  he  shall  determine  it. 

Solicitors :  In  support  of  the  rule,  Ealph  Raphael ;  against  the 
rule,  Crawford ;  for  the  defendant  Green,  F,  6r.  Gorton. 


QUEEN'S  BENCH  DIVISION. 

March  21  and  28. 

(Before  Lord  Coleridge,  O.J.  and  Lord  Eshbe,  M.R.) 

Ebbd  v.  Nutt.  (o) 

Assault — Complainant  not  appearing  before  magistrate — Charge 
dismissed — No  evidence  taken  on  oath — *' Hearing  upon  the 
merits  " — Certificate  of  dismissal — Power  to  grant  such  certifi^ 
cate — Whether  such  certificaie  is  a  bar  to  subsequent  civil  pro* 
ceedings — 24  ^  25  Vict.  c.  100,  ss.  44:,  45. 

Sect.  44  o/24  ^  25  Vict.  c.  100,  enacts  that,  upon  the  hearing  of 
any  case  of  assault  or  battery  '^upon  the  merits/'  if  the  justices 
deem  the  offence  not  to  be  proved,  they  shall  dismiss  the  com- 
plaint  and  shall  give  to  the  party  against  whom  the  complaint 

(a)  Reported  by  W.  W.  Orr,  Esq.,  Barrister-at-T^w. 
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teas  prej)n'red  a  certificate  stating  the  fact  of  such  dismissal  ;        Rbbd 
and  sect.  45  provides  that  the  person  who  has  obtained  such  ''* 

certificate  of  dismissal  "  shall  he  relea>sed  from  all  further  or        ' 

other  proceedings^  civil  or  criminal,  for  the  same  cause.^*  1890. 

Held,  that  a  magistrate  has  no  jurisdiction  under  sect,  44  to  grant  — T 
a  certificate  on  the  dismissal  of  a  summons  for  assault,  when  the  yo"flMpp«ar- 
complainant  does  not  appear  and  when  no  evidence  on  oaih  is  ance  of  com- 
taken,  as  such  a  hearing  is  not  a  *'  hearing  upon  the  merits,"  plainani  — 
and  if  the  magistraie  does  grant  a  certificate,  such  certificate  is  ^JJJJ^_/ 
not  a  binding  certificate,  both  parties  7iot  having  been  present,  jur%$dietion 
and  the  case  not  having  been  argued  and  decided  on  the  facts,      to  grant  certu 

Held  also  {Lord  Coleridge,  GJ,  doubting,  but  not  dissenting),  that,  "^'^^^  ^' 
if  in  such  a  ease  the  magistrate  grants  a  certificate  of  dismissal,     ckriifieaU 
the  judge  in  a  subsequent  action  for  damages  in  respect  of  the  pleaded  oBhar 
same  assault  is  not  bound  by  such  certificate,  but  has  power  to   *°  **^  ^^' 
go  behind  the  certificate  and  to  inquire  into  the  facts,  and  to  ' 

determine  whether  facts  eocisted  which  gave  the  magistrate  juris^ 
diction  to  grant  the  certificate, 

APPEAL  from  Lambeth  County  Courts  in  an  action  for 
damages  for  assault,  which  was  tried  before  the  judge  and 
a  jury,  and  in  which  the  judgment  was  entered  for  the  plaintiff 
for  Ibl. ;  the  only  question  being  whether  a  certificate  given  by  a 
police  magistrate  in  respect  of  the  same  assault^  under  24  &  25 
Vict.  c.  100^  sect.  44^  was  a  bar  to  the  action^  the  judge  having 
given  leave  to  appeal  on  that  point. 

The  plaintiff  had  ^one  before  the  police  magistrate  at  Lambeth 
Police-court^  and  had  made  a  complaint  that  he  had  been  assaulted 
by  the  defendant,  a  police  constable ;  a  summons  for  such  assault 
was  granted  against  the  constable,  but,  as  the  plaintiff  in  the 
meantime,  with  a  view  to  civil  proceedings,  had  resolved  not  to 
proceed  further  with  the  criminal  proceedings  for  the  assault,  he 
sent  a  notice  to  the  magistrate  and  also  to  the  defendant  that  he 
did  not  intend  to  appear  at  the  police-court,  and  that  he  had 
abandoned  the  criminal  proceedings. 

The  plaintiff  did  not  appear  at  the  police-court.  When  the 
summons  was  called  on  the  constable  appeared,  but,  as  the  plain- 
tiff did  not  appear,  no  person  was  sworn  and  no  evidence  of  any 
kind  was  given  upon  oath,  but  the  magistrate  looked  at  the  con- 
stable's report,  heard  what  he  had  to  say — the  constable  not 
having  been  sworn — and  he  then  dismissed  the  charge,  and 
granted  to  the  constable  a  certificate  of  dismissal,  under  the 
44th  section  of  24  &  25  Vict.  c.  100. 

The  plaintiff  subsequently  took  civil  proceedings  in  the 
Lambeth  County  Court  in  respect  of  the  same  assault,  and  the 
defendant  put  in  as  a  defence  and  bar  to  the  plaintiff's  claim  the 
certificate  of  dismissal  granted  by  the  magistrate,  and  offered  no 
other  evidence.  The  defendant  admitted  that  there  was  no 
evidence  on  oath  taken  before  the  magistrate. 

The  learned  judge  held  that  there  was  not  a  *'  hearing  upon 
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Rebd        the  merits  '^  within  the  meaning  of  the  section^  that  therefore  the 
^'  certificate  ought  not  to  have  been  granted^  and  that  he  had  power 

^ ,*       to  go  behind  it.     The  charge  of  assault  was  then  heard  upon  the 

1890.       merits,  the  jury  found  that  the  assault  was  proved,  and  judgment 
.      T"       was  given  for  the  plaintiff. 
Ntm^appear-       The  defendant  appealed. 

piainant  —       Sect.  44  of  24  &  25  Vict,  o.  100,  provides : 

Diamissal  of       If  the  justices,  upon  the  hearing  of  any  such  case  of  assault  or  battery  upon  the 

charge  —      merits,  where  the  complaint  was  preferred  by  or  on  the  behalf  of  the  party  aggrieved. 

Jurisdiction    under  either  of  the  last  two  preceding  sections,  shall  deem  the  offence  not  to  be  proved, 

to  gra/nt  certi*  or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit 

ficate  of  dM-  any  punishment,  and  shall  accordingly  dismiss  the  complaint,  they  shall  forthwith 

missal  —      make  out  a  certificate  under  their  hands  stating  the  fact  of  such  dismissal,  and  shall 

Certificate     deliver  such  certificate  to  the  party  against  whom  the  complaint  was  preferred. 

pleaded  as  "bar       ci     x    ^  c  •  j 

to  cwQ,  pro-        beet.  45  provides : 

ceedMt^e,  if  any  person,  against  whom  any  such  complaint  as  in  either  of  the  last  three  pre- 

ceding sections  mentioned  shall  have  been  preferred  by  or  on  the  behalf  of  the  party 
aggrieved,  shall  have  obtained  such  certificates,  or,  having  been  convicted,  ahall  have 
paid  the  whole  amount  adjudged  to  be  paid,  or  shall  have  suffered  the  imprisonment 
or  imprisonment  with  hard  labour  awarded,  in  every  such  case  he  shall  be  released 
from  all  further  or  other  proceedings,  civil  or  criminal,  for  the  same  cause. 

Avory  for  the  appellant. — The  certificate  was  on  the  face  of  it 
perfectly  good  and  regular,  and  was  binding  upon  the  County 
Court  judge,  and  he  had  no  power  to  inquire  into  it.  It  was  con- 
tended before  the  judge  that  the  case  was  not  heard  upon  the 
merits;  but  there  was  a  hearing  upon  the  merits,  as  the 
magistrates  heard  what  the  defendant  had  to  say,  and  looked 
at  his  report,  and  he  dismissed  the  charge.  There  was  thus 
a  hearing  upon  the  merits ;  but  even  if  there  was  no  hearing 
upon  the  merits,  there  was  before  the  County  Court  judge  a 
certificate  of  dismissal,  good  on  the  face  of  it,  and  made  by 
a  judge  who  had  jurisdiction  to  give  such  certificate,  and  the 
County  Court  judge  had  no  power  to  go  behind  such  certificate 
and  inquire  whether  there  was  or  was  not  a  hearing  before  the 
magistrates. 

Rawlinifon  (Fillan  with  him)  for  the  respondent. — The  certifi- 
cate is  bad  under  the  44th  section,  not  having  been  granted  after 
a  hearing  upon  the  merits.  There  was  no  evidence  upon  oath, 
no  person  was  sworn,  there  was  no  hearing  of  the  facts,  and 
therefore  there  was  no  hearing  of  the  case  "  upon  the  merits  *' 
within  the  meaning  of  the  section ;  and  a  certificate  under  that 
section  can  only  be  given  after  a  hearing  upon  the  merits,  which 
means  some  hearing  of  the  facts.  The  present  section  differs 
from  the  corresponding  one  of  the  Act  of  Geo.  4  (9  Geo.  4,  o.  31, 
s.  27),  as  that  section  did  not  contain  the  words  ''upon  the 
merits."  If  the  complainant  does  not  appear,  then  the  magis- 
trates can  dismiss  the  summons,  but  he  cannot  grant  a  certifi- 
cate. I  do  not  complain  of  the  dismissal  of  the  summons,  but 
before  a  certificate  can  be  granted  there  must  be  a  hearing  upon 
the  merits,  and  no  such  certificate  can  be  granted  unless  the  com- 
plainant consent  to  the  proceedings.     This  is  shown  by  the  case 
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of  NichoUm  v.  Booth  and  Naylor  (58  L.  T.  Rep.  N.  S.  187; 

57  L.  J.  43^  M.  C.)i  where  the  court  held  that  a  conrt  of  summary        ^'*- 

jurisdiction  have  no  power  to  convict  of  a  common  assault  unless        

the  party  aggrieved,  or  someone  on  his  behalf,  complains  of  the        1890. 

assault  with  a  view  to  the  adjudication  of  the  court  upon  it.     At     .  ~r 

common  law  there  is  nothing  to  prevent  a  person  bringing  an  jjf^^^a.p'pwir* 
action   in  a  criminal  proceeding :  ( Ex  parte  Ball ;  Re  Shepherd,  ones  of  eom^ 
40  L.  T.  Rep.  N.  S.  141 ;  10  Ch.  Div.  667  ;   Wells  v.  Abrahams,  pia»««n«  — 
26  L.  T.  Rep.  N.  S.  433;  L.Rep.  7  Q.  B.  554.)      [Lord  Colb-  ^^J^^l^ 
BiDGE,  C.J. — Can  a  man  indict  another  for  libel,  and  at  the  same   juriBdUUnm 
time  bring  a  civil  action  against  him  f  If  so,  it  would  be  a  case  ^  9^^^^  ^^^ 
of  bis  vexari  pro  eadem  causa.']     If  the  law  were  not  as  I  am  "^l^j.!*' 
contending  for,  there  would  have  been  no  need  to  insert  in  sect.    CeHificate 
44,  the  provision  as  to  the  certificate.     The  only  way  this  certifi-  pUa^oihar 
can  be  used  is  under  sect.  44,  and  that  can  only  be  after  a  hearing   ^^Ij^' 
upon  the  merits.     [Lord  Esheb,   M.R. — If  after  the  dismissal 
of  the  summons  no  certificate  had  been  gpranted,  could  an  action 
have  been  maintained  ?]  I  submit  so.     [Lord  Eshbb,  M.R. — I 
have  not  the  least  doubt  that  a  man  cannot  be  convicted  twice 
criminally ;  but  is  there  any  case  in  the  books  which  shows  that,  if  a 
person  has  been  convicted,  the  complainant  cannot  afterwards 
bring  an  action  for  the  damages  f ] 

Avory  in  reply. — Before  the  County  Court  judge  the  objection 
was  taken  that  he  had  no  power  to  go  behind  the  certificate.  If 
that  is  not  a  good  objection,  it  would  be  open  to  any  County 
Court  judge,  when  a  magistrate  had  convicted  a  person,  to 
consider  whether  the  conviction  was  right  or  wrong.  The  only 
way  to  question  the  certificate  is  by  certiorari  to  briug  up  the 
certificate  to  haye  it  quashed,  and  on  that  certiorari  the  question 
can  be  argued  that  this  was  not  a  hearing  on  the  merits.  {Suppose 
the  magistrate  here  had  convicted  the  defendant  without  any 
evidence  at  all,  the  County  Court  judge  could  not  have  treated 
that  conviction  as  bad,  as  he  would  have  no  power  to  go  behind 
it ;  this  court  only  can  deal  with  it  by  certiorariy  or  it  may  be 
dealt  with  by  appeal  if  there  is  an  appeal.  As  soon  as  tho 
summons  is  issued,  the  magistrate  has  jurisdiction,  the  parties 
cannot  then  withdraw ;  and  if  the  parties  do  withdraw,  that  does 
not  deprive  the  magistrate  of  jurisdiction,  and  he  has  still  power 
to  hear  and  convict  or  to  dismiss  the  complaint ;  so  that  the 
magistrate  here  clearly  had  jurisdiction  :  {Reg,  v.  The  Justices  of 
Wiltshire,  8  L.  T.  Rep.  N.  S.  242.)  [Lord  Esheb,  M.R.— It  is 
not  doubted  or  denied  here  that  the  magistrate  had  jurisdiction 
to  dismiss  the  summons,  but  it  is  the  very  point  whether  he  had 
jurisdiction  to  give  the  certificate.]  It  was  laid  down  in  Handcock 
V.  Somes  (28  L.  J.  196,  M.  C. ;  1  E.  &  E.  795),  that  the  granting 
a  certificate  of  dismissal  under  sect.  27  of  9  Geo.  4,  c.  31, 
was  a  ministerial  and  not  a  judicial  act.  The  moment  the  sum- 
mons is  dismissed,  the  granting  of  a  certificate  is  a  ministerial 
act.  The  magistrate  having  jurisdiction  to  hear  the  summons, 
the  County  Court  judge  cannot  go  into  any  question  as  to  how 
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Bmsh       he  has  exercised  that   jurisdictioD^  nor  can   ho    go  behiud   tho 
^'  certificato  which  is  good  on  the  face  of  it. 

.'  Our.  adv.  vuli. 

.   1890.  March  28. — Lord  Eshbe^  M.B. — This  is  a  case  in  which  the 

^      r        phdntiff  brought  an  action  in  a  Coanty  Court  for  assault,  and  the 
ifon'O/ppeofT'  defendant  in  that  action  disputed  the  assault,  as  to    that,  the 
aNM  of  com"  County  Court  judge  and  a  jury  have  found  that  the  assault  was 
^n^^^^iTf  ^^^^^^^^>  ^^^  gave  damages  against  the  defendant;  but  the 
eharg^     defendant  in  the  proceedings  before  tho  magistrate  had  got  a 
Jungdiciion  certificate  under  24  &  25  Yict.  c.  100,  sect.  44,  and  on  the  trial 
to  grant  c^frH-  of  the  aotion  the  County  Court  judge  received  evidence  of  what 
^^al  -^"  took  place  in  the  police-court,  and  of  the  circumstances  under 
Cwi^ieate    which  the  magistrate  had  granted  the  certificate.     Before  the 
pUadad  at  bar  ^ssaxxlt  Case  Came  on  in  the  police-court  the  plaintiff  gave  notice 
*^c«^  T*'   *^  *'^®  defendant  that  he  did  not  intend  to  proceed  with  the  case 
before  the  magistrate.     When  the  summons  came  on  the  plaintiff 
did  not  appear,  but  the  defendant  appeared,  stated  his  case,  and 
asked  the  magistrate  to  dismiss  the  information  and  grant  him  a 
certificate.     The   magistrate    did    dismiss   the  information,  the 
defendant  being  there,  and  the  prosecutor,  the  complainant,  not 
being   there.     That  the  magistrate  had  jurisdiction  and  power 
to  dismiss  the  information,  and  that  he  was  ouite  right   in  so 
dismissing  it,  cannot  be  denied  and  is  not  deniea  here ;  but  it  was 
under  those  circumstances  that  he  gave  the  certificate      Now  the 
questions   raised  are,   first,   whether    the   magistrate  had  any 
jurisdiction,  not  to   dismiss  the   information,  but  to  give  the 
certificate  which  has  been    produced  as  a  binding  certificate; 
secondly,  if  ho  had  not,  was  the  County  County  jndge  entitled  to 
hear  the  circumstances  under  which  the  magistrate  had  given  the 
certificate,  and  to  determine  that  these  circnmstances  were  not 
such  as  brought  the  case  within  the  Act  of  Parliament  enabling 
the  magistrate  to  give  a  certificate,  and  if  they  were  not,  to  say 
that  the  certificate  was  given  without  jurisdiction  on  the  part  of 
the  magistrate  ?    Now  the  first  point  depends  on  what  is  the  true 
construction  of  the  statute.     It  is  a  statute  which  has  replaced  a 
former  statute  as  to  the  granting  of  certificates  in  such  cases. 
The  new  statute  has  altered  the  circumstances  of  such  an  assault 
in  many  respects,  and  amongst  others  in  this  :   Under  the  former 
Act  (9  Geo.  4,  c.  81,  s.  27)  the  words  of  the  statute  were  to  this 
effect,  that,  if  the  justices  upon  the  hearing  of  any  case  of  assault 
or  battery  shall  grant  a  certificate,  that  certificate  shall  prevent  a 
civil   action  being   maintained.     That  was  upon  the  hearing. 
Now  upon  that  statute,  and  upon  those  words,  two  cases  were 
decided  by  the  Superior  Court :  one  of  these  was  the  case  of 
TunnicUffey.  Tedd  (17  L.  J.  67,  M.  C. ;  5  C.  B.  553) ;  in  that  case, 
where  precisely  the  same  circumstances  arose  as  in  the  present 
case,  namely,  an  information  laid  and  withdrawn,  the  prosecutor 
not  going  before  the  magistrate,  the  court  held  that  the  magis- 
trate had  heard  the  case,  although  no  evidence  was  given.     As  I 
have  already  pointed  out,  the  words  of  that  section  were, "  If  the 
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jastices  apon  the  hearing/^  and  the  court  ia    the  case  I  have  Rnn 

referred  to^  held  that  what  took  place  before  the  magistrate  was  a  ^ JV 

hearing.     Some   of  the  judges  have  stated  in  one  of  the  cases  . 

that  that  was  a  strict  interpretation,  and  was  rather  technical,  but  1890. 

still  they  considered  that  was  the  meaning  of  the  Act  of  Parlia-  amTm-^ 

ment.     That  was  confirmed  and  followed  in  the  case  of  Bradshaw  Nofi-cmpear- 

V.  Vaughton  (3  L.  T.Rep.  N.  S.  878;  30  L.  J.  93,  C.  P.).  Those  aneeof  com. 

were  cases  upon  the  old  Act  of  Parliament.     Now  that  Act  of  J^^^^^'^f 

Parliament  having  stood  with  these  words  in,  and  such  an  inter-  charge  -^ 

pretation  having  been  put  on  those  words,  we  have  the  new  Act  of  Jwritdictum 

Parliament  using  the  very  same  words.     "  If  the  justices  upon  **  y«***  <^*»' 

the  hearing  of  any  such  case  of  assault  or  battery  shall  grant  a  ^ig^fij^' 


certificate,^'  were  the  words  of  the  old  Act  of  Parliament,  and  CeHifieaU 
then  in  the  new  Act,  there  are  added  the  words  '^  upon  the  pUadedoibar 
merits."  Now  the  question  is,  whether  we  can  after  that  say  ^^J^^^wT" 
that  these  words  "  upon  the  merits '^  are  intended  to  signify  pre- 
cisely the  same  thinjg ;  that  is,  that  the  phrase  with  those  words  in 
them  is  to  have  precisely  the  same  meaning  as  the  old  Act  had  when 
those  words  were  left  out.  I  cannot  but  think  that,  the  attention  of 
Parliament  having  been  called  to  the  strict  meaning  which  had 
been  given  to  the  words  of  the  Act  "  upon  the  hearing,^'  a  con- 
struction which  was  said  to  be  somewhat  technical,  they  put  in 
those  words,  '^  upon  the  merits,^'  with  a  definite  intention,  namely, 
that  a  party  should  not  have  really  the  same  case  tried  twice  and 
decided  twice.  They  put  in  the  words  '^  upon  the  merits,'^  in 
in  order  to  say  that,  if  the  case  was  heard  before  the  magistrate, 
that  is,  that  if  the  dispute  was  fought  out  by  the  parties  before 
the  magistrate,  that  should  be  a  hearing  "  upon  the  merits,^'  and 
the  magistrate  was  to  give  a  certificate ;  but  if  the  case  was 
withdrawn  from  the  magistrate  really,  so  that  there  was  no  real 
trial  of  it  at  all,  and  so  that  nobody  could  assert  that  the  facts 
had  been  ascertained  by  a  judicial  tribunal,  or  that  the  law 
as  applicable  to  the  particular  facts  had  been  ascertained, 
then  it  was  to  be  left  open  to  the  person  who  had  gone  so 
far  as  to  lay  the  information,  but  had  done  nothing  more,  to 
be  remitted  to  his  old  common  law  rights,  which  were  that, 
notwithstanding  criminal  charges,  he  was  entitled  to  maintain  an 
action  for  injury  done  personally  to  himself.  That  was  the 
meaning  of  it.  If  so,  the  magistrate  has  no  jurisdiction  to  give 
the  certificate  as  a  binding  certificate,  unless  the  case  has  been 
before  him  and  has  been  argued ;  that  is  to  say,  unless  the  parties 
have  been  present  before  him,  so  that  he  has  to  decide  on  the 
£Ebcts  and  the  law  as  applicable  to  those  facts.  Now,  if  that  be 
true,  this  magistrate  had  no  jurisdiction  to  grant  the  certificate 
as  a  binding  certificate.  Then  comes  the  second  question.  Was 
the  learned.  County  Court  judge  entitled  to  consider  the  circum- 
stances which  show  conclusively  that  the  magistrate  had  no 
jurisdiction ;  or  was  he  bound  by  the  mere  presentation  of  the 
certificate,  and  ought  the  certificate  to  have  been  removed  by 
certiorari  into  the  Queen's  Bench  Division,  and  set  aside  f     That 
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Rked       is  rather  a  technical  qnestion.    In  many  cases  it  has  been  decided 
^-  that  the  decision  of  a  magistrate^  or  other  anthority,  must  be  set 

.'       aside  in  the  Qaeen^s  Bench ;  bat  it  has  not  been  so  in  all  cases. 

1890.        I  know  of  no  principle  of  law  which  lays  that  down  as  a  universal 
— *        rule.    When  we  look  at  the  cases  I  have  already  mentioned^ 
l^on^eww^-  ^^  ^°®  ^^^^  ^^®  County  Court  Judge  did  receive  such  evidence, 
ance  of  com*  and  the  opinion  of  the  court  was  taken  upon  whether  the  County 
plainant  —   Court  judge  had  decided  rightly  on  the  facts  as  to  jurisdiction  ; 
^c51!!aTO«**^*^'^  ®^^  ^°  ^^^  other  case  before  a  judge  of  the  Superior  Court  at 
Jurisdiction  Nisi  Prius  at  the  assizes,  I  think  he  also  received  evidence  in 
io  grant  eerii-  order  to  determine  whether  the  magistrate  had  jurisdiction  or 
•^J*  ^  ^'  not.    They  are  both  cases,  therefore,  in  which  the  Superior  Court 
Certificate    recognised  the  right  of  the  person  trying  the  civil  action  to  go  so 
pleadBd  as  bar  far,  and  SO  far  only,  that  is,  to  determine  whether  facts  existed 
^  ^^^^'   which  gave  the  magistrate  jurisdiction.    1  do  not  think  we  ought 
^   *^*'      to  overrule  those  cases ;  and  I  think,  therefore,  we  ought  to  say 
that  here  the  County  Court  judge  had  jurisdiction  only  to  deter- 
mine whether  facts  existed  which  gave  the  magistrate  jurisdiction. 
If  the  magistrate  had  once  jurisdiction  the  County  Court  judge 
could  have  nothing  to  say  with  regard  to  the  certificate.     Under 
these  circumstances,  I  think  the  County  Court  judge  was  quite 
right  on  both  points,  and  therefore  judgment  must  follow  accord- 
ingly, and  this  appeal  against  his  decision  must  be  dismissed. 

Lord  CoLEBiDGE,  C.J. — I  have  come  reluctantly  upon  the  whole 
to  the  same  conclusion.  Upon  the  first  point  I  agree  entirely 
with  what  the  Master  of  the  Bolls  has  said.  I  think  it  is  impos- 
sible, without  unreasonable  minuteness  and  subtlety  (the  two  cases 
to  which  the  Master  of  the  Rolls  has  referred  having  taken  place 
before  the  passing  of  the  second  Act),  to  disregard  the  insertion 
of  the  words  "  upon  the  merits ''  in  that  Act,  and  to  hold  they 
make  no  difference  in  the  Act.  On  the  first  point,  therefore,  I 
agree  with  the  Master  of  the  Rolls.  I  think  the  second  Act  does 
require  a  hearing  of  a  more  complete  kind,  of  a  more  substantial 
kind,  than  was  held  to  be  sufficient  in  the  two  cases  to  which  he 
has  referred,  which  I  have  carefully  looked  at;  and  although 
those  cases  would  have  been  authority  if  the  old  Act  had  remained 
in  existence,  I  think  they  are  no  longer  authority,  because  they 
apply  to  an  Act  of  Parliament  which  is  no  longer  the  law  of  the 
land,  but  has  been  repealed  by  Parliament  itself.  I  have  had 
very  much  more  doubt  upon  the  second  point,  and  I  confess  I 
rather  yield  to  the  arguments  and  the  authority  of  the  Master  of 
the  Rolls  than  have  any  very  clear  and  distinct  opinion  of  my 
own,  that  the  County  Court  judge  has  power  to  go  behind  the 
certificate  of  a  court  of  competent  jurisdiction,  or  a  magistrate  of 
competent  jurisdiction,  and  inquire  whether — the  certificate  beng 
admitted  to  be  correct,  and  admitted  to  have  been  properly  issued 
so  far  as  form  goes — there  was  jurisdiction  or  not.  I  am  unable, 
however,  to  deny  that  there  have  been  cases  in  which  that  has 
been  done.  I  cannot  refuse  to  assent  to  the  proposition  of  the 
Master  of  the  Rolls,  that  several  times  over  the  courts  either  have 
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decided,  or  appear  to  haire  decided,  that  a  magistrate  may  do  that.        Rm> 
There  are  cases  which  tend  the  other  way ;  bat  sitting  here  I  do       ^^ 

not  feel  at  liberty  to  diflfer  from  those  cases  that  have  decided         \ 

that  the  magistrate's  certificate  may  be  inquired  into.     There*        1890. 
fore,  beiog  qnite  clear  upon  the  first  point,  and  on  the  second     .    "17—. 
having  some  doubt,  I  yield  to  the  judgment  of  the  Master  of  the  Noi^appear. 
Rolls  and  do  not  differ  from  him.     I  desire  only  to  add  a  few  aneeof  com- 
words  with  regard  to  a  case  which  I  should  have  thought  binding  n!w****i~/ 
npon  us — I  mean  the  case  in  the  Court  of  Criminal  Appeal.     The     cfco^T*— 
ciranmstances   differ  in   the   present  case,   because   there   was  Juriadietion 
undoubtedly  a  conviction,  and  the  question  there  was  whether,  ^^^K^V^' 
upon  well   understood  principles,  a  second  conviction  upon   a  "^^21  — " 
matter  which  could  have  been  decided  on  the  first  conviction  was    OerUfieate 
or  was  not  good.     The  whole  court  held  that  it  was  not  good,  p^f^dedaa  bar 
and  my  brother  Hawkins  in  an  able  and  elaborate  judgment,  he     f^^iJ^^' 
having  first  differed  from  the  rest  of  the  court,  persuaded  him- 
self we  were  right.     Therefore,  that  was  an  unanimous  decision 
of  the  Court  of  Criminal  Appeal  that  in  that  case,  and  under 
those  circumstances,  the  certificate  of  the  magistrate  was  con- 
clusive.    But  the  circumstances  were  different  from  the  circum- 
stances here,  and  that  makes  that  case  an  authority  not  binding 
npon  us.     Therefore,  on  the  whole,  I  agree  that  this  appeal  must 
be  dismissed,  and  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Wontner  and  Sons. 

Solicitors  for  the  respondent,  Bardman  and  Oo. 
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May  12  ai%d  17,  1890. 

(Before  Lord  Colebidoe,   C.J.,   Hawkins,    Mathew,  Day,  and 

Grantham,  JJ.) 

Reg.  v.  Solomons,  (a) 

Larceny^-^htaining  money  by  trick — Purse  trick — Pretence  of 
dropping  several  shillings  into  purse — Shilling  obtained  in 
exchange  for  purse  and  its  supposed  contents. 

In  support  of  an  indictment  for  the  larceny  of  three  shillings  and 
sixpence  it  was  proved  that  the  prisoner  had  obtained  possession 

(a)  Reported  by  R.  Oonninghak  Qimh,  Esq.,  Barriater-at-Law. 
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Rbo.  of  a  shilling,  and  then  of  a  half-crown,  from  the  prosecutor  hij 

SoLo^  OM  wieaw*  of  what  is  hnovm  as  the  purse  trick.     That  is  to  say,  he 

'         had  induced  the  prosecutor  to  give  him  a  shilling  for  a  purse, 

1890.  into  which  he  had  dropped  three  coins,  hy  first  showing  the 

-.  __        prosecutor  three  shillings,  and  then  making  it  appear  as  if  he 

Obtaining        ^^^  dropped  tliem  into  the  purse.     In  the  same  way  he  had 

money  by         induced  the  prosecutor  to  give  him  a  half -crown  J^or  a  purse  into 

^r^J!r^^^       y^hich  he  haci  made  it  appear  that  he  had  dropped  two  half- 

tenee  of  drop-      crowns.    Having  been  convicted  of  obtaining  the  money  by  means 

ping  money       of  a  trick.  Upon  a  case  reserved  for  the  opinion  of  this  court  u — 

into  purse—  Held,  that  the  prosecutor  having  pa/rted  with  the  property  in  his 

and  nJp^eed      ^^^^^^S^  ^^^  half-crown  in  exchange  for  the  purses  and  their 

contenU.  contents,  the  prisoner  had  been  guilty,  if  ai  all,  of  obtaining 

the  coins  by  means  of  a  false  pretence,  and  could  not  be  convicted 

of  larceny. 

CASE  sfcated  by  the  Depaty-ohairman  of  the  London  County 
Quarter  Sessions,  as  follows : — 
The  above  prisoner  was  tried  before  me  on  the  20th  day  of 
February,  1890,  upon  an  indictment  which  charged  that  he  ^^did 
on  the  2nd  day  of  February,  1890,  feloniously  steals  take,  and 
carry  away  three  shillings  and  sixpence,  the  property  of  Edward 
Davy."  The  second  count  charged  him  "with  feloniously 
receiving  the  same  well  knowing  it  was  stolen.^' 

The  prosecutor  Edward  Davy  deposed  as  follows : 

That  on  the  2od  day  of  February  in  this  year  I  was  near  Ald^^te,  when  the 
prisoner  came  up  to  me.  At  that  time  there  was  another  man  standing  a  little  way 
off  selling  purses.  The  prisoner  said,  "  1*11  show  yon  how  the  triok  is  done."  He 
then  opened  a  purse  which  he  had  in  his  hand,  and  putting  three  shillings  in  his 
other  hand  said,  *<  You  see  there  are  three  shillings  therOi"  I  said  ^*  Yes."  He  then 
dropped  them,  or  appeared  to  do  so,  into  the  purse.  He  then  asked  me  if  I  would 
give  him  one  shilling  for  the  three  shillings  and  the  purse.  I  hesitated,  but  after- 
wards gave  him  a  shilling  for  the  three  shillings  and  the  purse,  and  put  the  purse 
into  my  pocket.  He  then  pulled  out  another  purse,  and  showing  two  half-crowns  in 
his  hand,  put  them,  or  appeared  to  put  them,  into  the  purse,  and  asked  me  if  I  «rould 
give  him  half-a-crown  for  the  two  half-crowns  and  the  purse.  I  gave  him  half-a- 
crown.  The  prisoner  then  said,  *'  Just  to  show  that  I  am  not  cheating,  and  to  let 
the  public  see  it,  you  had  better  give  me  one-and-sixpence  for  myself,**  which  I  did. 
I  then  walked  a  little  distance  away  and  opened  the  first  purse  which  he  had  said 
contained  three  shillings,  and  found  only  three  halfpence.  In  the  second  purse 
which  was  said  to  contain  two  half-crowns,  I  found  two  penny  pieces  only. 

In  cross*examination  the  prosecutor  stated  that  the  prisoner 
promised  him  three  shillings  for  one  shilling,  that  he  bought  the 
three  shillings  and  the  purse,  that  he  did  not  buy  on  speculation, 
and  that  he  was  willing  to  take  th.e  hal^-ci'own^  if  the  prisoner 
was  willing  to  part  with  it ;  that  he  never  said  that  he  parted 
with  his  money  to  see  how  the  trick  was  done,  and  that  at  the 
time  he  was  on  his  way  to  the  Tabernacle  to  hear  Mr.  Spurgeon. 

Another  witness  named  Norfolk  in  every  particular  corrobo- 
rated the  story^  but  his  evidence  will  be  unnecessary  to  give  in 
detail. 

A  constable  named  Burnett  was  also  called^  and  stated  that  he 
took  the  prisoner  into  custody  for  stealing  three  shillings  and 
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sixpence.     Prisoner  in  reply  said,  ^'  Serve  him  rights  more  fool         ftico. 
be  to  buy  them."      On  being  searched  there  were  found   on    g^^^^^^, 

prisoner  seven  purses  and  eleven  shillings  in  silver.     The  prose-        ^' 

cutor  on  being  recalled  stated  that  he  did  not  care  for  the  purses,        1890. 
but  that  he  wanted  the  money  which  the  prisoner  promised.  __ 

Upon  this  state  of  facts  it  was  argued  by  counsel  for  the    obtaining 
prisoner^  that  the  prisoner  ought  not  to  have  been  indicted  for     money  6y 
larceny,   because    the  prosecutor   voluntarily   parted  with    his  ^P?^C^p^^ 
money,  both  the  possession  and  the  ownership,  in  return  for  the  ^^^^  ^y  ^^p. 
money  which  he  hoped  to  get.     Cases  were  quoted  in  support  of  ^ng  money 
this  statement.  ^»^  pwrte— 

I  overruled  the  objection,  and  pointed  out  that  in  my  opinion  ^  nn^o»S 
there  was  no  difference  between  the  present  state  of  facts  and  the      contend*. 
crime  of  larceny  as  committed  in  the  case  of  '^  ring  dropping,^' 
and  that  although  the  indictment  might  have  been  framed  for 
obtaining  money  by  false  pretences,  the  present  one  was  equally 
good  to  maintain  the  crime  of  larceny  by  a  trick. 

The  verdict  was  as  follows  : 

We  find  the  prisoner  guilty  of  '^  obtaining  "  the  money  by  a 
trick.  I  asked  the  jury  what  they  meant ;  did  they  mean  that 
the  prisoner  committed  the  crime  of  larceny  by  a  trick  as 
explained  by  me  7  and  they  answered  in  the  affirmative. 

I,  considering  it  of  importance  to  have  it  determined  whether 
this  form  of  crime  came  within  the  misdemeanour  of  obtaining 
giiods  by  false  pretences,  or  whether  it  was  a  felony,  decided  to 
state  this  case,  which  I  respectfully  do,  for  the  consideration  of 
the  Court  of  Criminal  Appeal. 

The  question  for  the  opinion  of  the  court  is,  whether  I  was 
right  in  holding  and  directing  the  jury  that  the  prisoner  might 
be  convicted  of  larceny  by  trick. 

Keith  Frith,  on  behalf  of  the  prisoner. — There  was  no  larceny 
or  trick  here,  for  wherever  the  ownership  as  well  aa  the  pos- 
session  of  goods  is  parted  with,  there  can  be  no  larceny.  The 
prisoner  should  have  been  indicted  for  obtaining  the  coins  by 
false  pretences.  Where  it  has  been  held  that  there  has  been 
larceny  by  a  trick,  such  as  the  confidence  trick,  the  possession 
and  not  the  ownership  has  been  parted  with.  [Lord  Colebidge^ 
•  C.J. — ^In  Beg.  v.  Bohson  (R.  &  B.  418)  money  was  deposited  for 
a  pretended  bet,  and  it  was  held  to  have  been  a  case  of  larcepy.] 
That  was  because  there  the  money  was  only  deposited,  and  though 
the  possession  was  parted  with  the  ownership  of  the  money  did 
not  pass.  In  Beg.  ▼.  Wilson  (8  C.  &  P.  Ill),  the  ripg-dropping 
case,  it  was  held  to  be  a  case  of  false  pretences.  [The  Court 
here  adjourned,  and  upon  re-assembling  on  the  17th  day  of  May, 
called  npon  the  counsel  for  the  prosecution  to  snpport  the 
conviction.] 

May  17th. — SUbcle  Bu/Zar  for  the  prosecution. — The  question 
here  is,  whether  or  not  this  particular  trick  comes  within  the 
definition  of  larceny.  It  is  said  that  it  does  not,  because  the 
prosecutor  intended  to  part  with  the  ownership  of  the  coins> 
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Rm.        Bat   the   intention  in  the  mind  of  the  prosecator  cannot  alter 
Solo  o  i     *^®  nature  of  the  crime.     The  qaestion  is  really  what  was  the 

.'  *    intention  of  the  prisoner  when  he  took  the  coins ;  and  there  can 

1890.        be  no  doubt  but  that  he  intended  to  obtain  them  wrongfully. 

_  The  point  is  concluded  by  the  case  of  Beg.  v.  Middleton  (28  L.  T. 

m^i^    Rep-  N.  S.  777;  12  Cox  C.  0.  417;  L.Rep.  2  0.  C.  R.  38;  42 

money  by     L.  J.  73^  M.  C).     There  must  bo  a  genuine  contract  in  order  to 

^^ch-^une  pass  the  property,  and  hero  there  was  never  any  contract.     The 

ten^  of  dfw-  Pjosecutor  here  never  intended  to  contract  for  what  he  obtained. 

ping  money    He  also  cited  Reg.  V.  Bwkmaater  (57  L.  T.  Rep.  N.  S.  720 ;  16 

tfUopurw-  Cox  C.  C.  339 ;  20  Q.  B.  Div.  182 ;  57  L.  J.  25,  M.  C). 

and  mmoMd      ^^tSl  Colebidge,  C.J. — This  case  is  really  upon  consideration 

e(mienU,     too  clear  for  me  to  entertain  any  doubt  about  it.     Of  course  one 

hesitates  to  let  a  man  off  if  he  is  guilty  of  a  gross  fraud,  and  it 

is  matter  for  regret  to  have  to  let  off  a  man  who  is  really  guilty 

of  something.     But  as  long  as  we  have  to  administer  the  law  we 

must  do  so  according  to  the  law  as  it  is.     We  are  not  here  to 

make  the  law,  and  by  the  law  of  England,  though  it  is  enacted 

by  24  &  25  Vict.  c.  96,  s.  88,  that  a  man  indicted  for  false 

pretences  shall  not  be  acquitted  if  it  be  proved  that  he  obtained 

the  property  with  stealing  which  he  is  charged  in  any  such 

manner  as  to  amount  in   law  to  larceny.      Unfortunately  the 

statute  stops  there,  and  does  not  go  on  to  say  that  if  upon  an 

indictment  for  larceny  the  offence  committed  is  shown  to  be  that 

of  false  pretences,  the  prisoner  may  be  found  guilty  of  the  latter 

offence.     The  statute  not  having  said  it,  and  the  one  offence 

being  a  misdemeanour  while  the  other  is  a  felony,  yon  cannot 

according  to  the  ordinary  principles  of  the  common  law  convict 

for  the  misdemeanour  where  the  prisoner  is  indicted .  for  the 

felony.     Now  the  law  is  plain  that,  where  the  property  in  an 

article  is  intended  to  be  parted  with,  the  offence  cannot  be  that 

of  larceny.    Here  it  is  quite  clear  that  the  prosecutor  did  intend 

to  part  with  the  property  in  the  piece  of  coin,  and  the  case  is  not 

like  any  of  those  cases  in  which  the  prosecutor  clearly  never 

intended  to  part  with  the  property  in  the  article  alleged  to  have 

been  stolen.     Whether  or  not  the  prosecutor  here  intended  to 

part  with  the  property  in  the  coin  does  not  signify  if  what  he 

did  was  in  effect  to  part  with  it  for  something  which  he  did  not 

get.      I   have  already   said   that  yon  cannot  convict  of  false 

pretences  upon  an  indictment  for  larceny,  and  as  the  offence  here 

was,  if  anything,  that  of  false  pretences,  and  the  indictment  was 

for  larceny,  it  follows  that  this  man  must  get  off  upon   this 

indictmeut.     I  am  therefore  of  opinion  that  this  conviction  must 

be  quashed. 

Hawkins,  J. — I  cannot  myself  imagine  a  clearer  illustration  of 
the  difference  between  the  offence  of  false  pretences  and  that  of 
larceny  than  is  afforded  by  this  case.  It  is  perfectly  clear  that 
the  prosecutor  intended  to  part  with  the  property  in  the  coins, 
and,  that  beiug  so,  the  case  is  clearly  not  that  of  larceny.  The 
conviction  must  therefore  be  quashed. 
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Mathsw,  J. — This  is  a  case  of  false  pretencsSi  if  anything^  and 
not  of  larceny;  and  I  am  of  opinion  therefore  that  the  conviction 
must  be  quashed. 

Day,  J. — I  entirely  concar  with  my  Lord. 

Grantham^  J. — I  am  of  the  same  opinion. 

Oonviction  quashed^ 

Solicitor  for  the  prosecution^  The  Solicitor  for  the  Treasury. 

Solicitors  for  the  defendant,  Olland  and  Millikins. 
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QUEEN'S   BENCH  DIVISION. 
Wednesday,  March  26,  1890. 

(Before  Lord   Coliridgb,  G.J.  and  Lord  Esher,   M.R.) 
CoTTBRiLL  (app.)   V.  LiMPRiRRE  (resp.)   (a). 


Practice — Summary  proceedings — Alternative  offences  alleged  in 
same  informatiofi — Validity  of  conviction. 

A  driver  of  a  steam  tramcar  wa^  prosecuted  and  convicted  for 
having  permitted  smoke  to  escape  from  his  engine  '^  contrary  to 
the  hye-laws  of  the  Board  of  Trade,  made  for  the  regulation  of 
traffic  on  the  said  company's  lines.*' 

The  bye^law  in  question  provided  thai  '^  no  smoke  or  steam  shall 
be  emitted  from  the  engines  so  as  to  constitute  any  reasonable 
ground  of  complaint  to  the  passengers  or  the  public  "  under 
a  penalty. 

Held,  that  the  bye^law  created  offences  in  the  alternative,  and  that, 
as  the  information  and  conviction  did  not  set  forth  distinctly 
with  which  of  these  alternative  offences  the  defendant  was 
charged,  the  conviction  was  bad. 

THIS  was  a  case  stated  by  justices  for  the  county  of  Stafford 
under  the  statute  42  &  43  Vict.  c.  49,  s.  33. 
The  facts  of  the  case  were,  so  far  as  material,  as  follows : 
An  information   was,  on   the    8th   day  of  November,    1889, 
preferred  by    the    respondent   against   the   appellant    for  that 
the    appellant,   on    the   5th   day   of  November,    1889,   at  the 

Earish    of    Handsworth,   in    the  county   of    Stafford,   he   then 
eing  the  driver  of  a  certain   engine   attached    to  a  trarocar, 
the    property    of    the    South    Staffordshire    and    Birmingham 

(a)  Reported  by  Altbed  H.  Lbvhot,  Esq.,  Borrkter-at-Law. 
VOL.  XVII.  H 
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District  Steam  Tramway  Company  Limited,  did  then  and 
there  permit  smoke  to  escape  from  his  said  engine  contrary  to 
the  bye-laws  of  the  Board  of  Trade  made  for  the  regulation  of 
traffic  on  the  said  company^s  lines  there  situate. 

On  the  above-mentioned  date  the  appellant  was  driver  of  the 
engine  of  the  tramcar  in  question  in  the  Holy  head-road^  in  the 
parish  of  Handsworth^  when  smoke  was  emitted  from  his 
engine.  The  bye-law  of  the  Board  of  Trade  under  which  the 
proceedings  were  taken  is  as  follows : 

No  smoke  or  steam  shall  be  emitted  from  the  engines  so  as  to  constitnte  any 
reasonable  gronnd  of  complaint  to  the  passengers  or  the  pablic. 

The  penalty  provided  for  such  offence  is  one  not  exceeding 
40«.  A  copy  of  the  said  bye-law  is  thereby  directed  to  be 
placed  in  a  conspicuous  place  inside  each  carriage  in  use  on  the 
tramways.  The  said  information  was  objected  to  on  behalf  of 
the  appellant  on  the  ground  that  it  did  not  allege  that  the 
smoke  was  emitted  so  as  to  constitute  any  reasonable  ground  of 
complaint  to  the  passengers  or  public  or  to  which  of  them,  l)ut  the 
"justices  overruled  the  objection. 

It  was  proved  to  the  satisfaction  of  the  justices  by  several 
witnesses  that  the  emission  of  the  smoke  in  question  was 
offensive,  and  they  considered  that  it  formed  a  reasonable 
ground  of  complaint  to  the  public. 

On  the  part  of  the  respondent  it  was  contended  that  the 
information  and  conviction  were  respectively  good  in  point  of 
law,  and  that  the  offence  with  which  the  appellant  was  charged 
was  completely  disclosed  and  correctly  set  out,  and  that  the 
appellant  was  in  no  way  prejudiced  or  misled  as  to  the  nature  of 
the  offence  with  which  he  was  charged. 

The  justices  being  of  opinion  that  the  appellant  was  not 
prejudiced  or  misled  by  the  said  information  and  summons  as  to 
the  nature  of  the  charge  to  be  preferred  against  him  ;  that  the 
same  were  respectively  good  in  point  of  law,  and  that  the  offence 
charged  against  the  appellant  was  completely  disclosed ;  and  being 
also  of  opinion  that  the  appellant  was  guilty  of  the  offence  charged 
against  him,  convicted  him  thereof. 

The  conviction,  so  far  as  material,  was  as  follows  : 

Samuel  Ootterill  (hereinafter  called  the  defendant)  is  this  day  conTioted  before  this 
court  for  that  he,  on  the  15th  day  of  November,  1889,  at  the  parish  of  Handsworth, 
in  the  county  of  Stafford,  then  being  the  driver  of  a  certain  engine  attached  to  a 
tramcar,  the  property  of  the  South  Staffordshire  and  Biimingham  District  Steam 
Tramway  Company  Limited,  did  then  and  there  permit  smoke  to  escape  from  his  said 
engine,  contrary  to  the  bye-laws  of  the  Board  of  Trade  made  for  the  regulation  of 
traffic  on  the  said  company's  lines  there  situate,  and  contrary  to  the  statute  in  such 
case  made  and  provided,  and  it  is  adjudged  that  the  defendant  for  his  said  offence  do 
forfeit  and  pay  the  sum  of  twenty  shillings,  and  do  also  pay  to  Frederick  Lempriere, 
the  prosecutor,  the  further  sum  of  lis.  63.  costs. 

The  question  for  the  opinion  of  the  court  was  whether,  as  it 
was  not  alleged  by  the  said  information  and  summons,  and  did 
not  appear  upon  the  said  conviction,  that  the  smoke  was  emitted 
so  as  to  constitute  any  reasonable  ground  of  complaint  to  the 
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passengers  or  the  pablic,  or  which  of  thenii  the  said  iDformation,    Oottuull 
sumiiions^  and  conviction  respectively  disclosed  an  offence  against    ,     ^' 

the  said  Board  of  Trade  bye-laws,  for  which  the  appellant  might        

be  so  convicted,  and  were  respectively  right  in  point  of  law,  or       1S90. 
were  erroneons.  p  T"  — 

Mclntyre  for  the  appellant;. — The  information  and  conviction     Nummary 
are  too  vagae,  and  do  not  disclose  the  offence  with  which  the  proceedings  — 
appellant  is  charged.     They  shoald  have  stated  that  the  emission  ^^^piaiive 
of  smoke  was  such  as  to  afford  a  reasonable  groand  of  complaint    aUej^^n 
to  passengers  or  to  the  public,  whichever  may  have  been  the  case,  same  informal 
The  bye-law  provides  a  penalty  for  alternative  offences,  and  it    **<>»— FaU- 
has  been  frequently  held  that  the  particular  offence  must  be     *t^?{,n^'*" 
specified  for  which  the  penalty  is  inflicted.     The  mention  of  the 
alternative  offences  is  not  sufficient:  (Bex y.  North,  6  Dowl.  & 
Ryl.    143;      Bex    v.    Pain,    7    Dowl.    &    Ryl.    678.)      [Lord 
EsHEB,  M.R.  referred  to  Rex  v.  Sadler  (2  Chitty's  Rep.  519).] 

Johnson  Wai-eon  for  the  respondent. — The  justices  have  found 
that  the  appellant  was  in  no  way  prejudiced  or  misled  by  the 
form  in  which  the  information  was  laid.  In  these  days  the  courts 
do  not  insist  upon  such  strict  compliance  with  form,  unless  it 
appears  that  someone  has  been  prejudiced. 

Lord  CoLEBiDGB,  C.J. — I  yield  to  the  objection  taken  in  this 
case  with  reluctance,  because  I  think,  as  Abbott,  C.J.  said  in 
Rex  v.  Pain  (7  Dowl  &  Ryl.  678),  that  it  is  a  nice  and  subtle 
one,  and  quite  beside  the  merits.  But  we  cannot  overrule  the 
authorities  cited  which  are  decisions  of  judges  entitled  to  the 
greatest  possible  deference.  It  is  true  that  the  principles  of  con- 
struction upon  which  the  courts  act  at  the  present  time  have 
been  relaxed  to  a  certain  extent,  yet,  in  the  interests  of  justice, 
it  is  still  necessary  to  see  that  statements  in  such  proceedings  as 
this  are  definite  and  specific.  Further,  where  two  constructions 
of  what  is  in  effect  a  penal  statute  are  offered  to  us,  it  lies  upon 
the  person  seeking  to  inflict  the  penalty  to  show  that  the  con- 
struction which  he  asks  us  to  adopt  is  the  right  one.  Now  in 
this  case  we  have  to  deal  with  a  bye-law  which  has  to  be  con- 
strued in  the  same  manner  as  an  Act  of  Parliament.  This  bye-law 
provides  that  no  smoke  or  steam  shall  be  emitted  from  the  engines, 
so  as  to  constitute  any  reasonable  ground  of  complaint  to  the  pas- 
sengers or  the  public,  under  a  penalty.  It  is  true  that  there  may 
be  many  cases  in  which  smoke  may  be  emitted  by  engines,  so  as 
to  constitute  a  ground  of  complaint,  both  to  the  passengers  and 
the  public ;  but  it  is  also  true  that  there  may  be  cases  in  which 
the  emission  of  smoke  may  constitute  a  ground  of  complaint  to 
one  only  of  these  bodies  of  persons.  The  same  penalty  is,  indeed, 
provided  in  both  of  these  possible  cases,  but  the  courts  have  held, 
in  a  series  of  cases  extending  over  a  long  period  of  time^  that 
where  an  Act  of  Parliament  creates  offences  in  the  alternative, 
and  inflicts  a  penalty  for  the  offences  so  created,  the  conviction 
and  other  proceedings  must  state  for  which  of  the  offences  the 
defendant  has  been  proceeded  against.     The  information  in  this 
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CoTTBRiLL    case  merely  states  that  the  defendant  permitted  smoke  to  escape 
Lkmpktbre.    ^"^"^  ^^^  engine  contrary  to  the  bye-laws,  and  the  conviction  pro- 

ceeded  in  the  same  terms.     Therefore  in  both  documents  the 

1890.        offence  is  stated  in  general  terms,  bat  on  reading  the  bye-law 
«  "TT"       itself  we  find  that  there  are  two  alternative  offences.     It  is  con- 
Summary     tended  that,  owing  to  the  offence  being  stated  in  these  general 
i>rocc<?din^8— terms,  the  conviction  is  bad.     I  think  that  even  now,  notwith- 
Ait&rnaiive  standincr  the  broader  principles  of  construction  to  which  we  have 
aiUged  in     l>3Come  accustomed,  we  should  hold  that  this  conviction  should 
same  informal  have  been  more  specific.     In  the  cases  to  which  we  have  been 
**f/^"~r«^-    referred — which  appear  to  me  to  be  undistinguishable  from  the 
^vLtio^'  present  case — convictions  not  distinguishable  in  principle  from 
this  have  been  held  bad  on  the  same  grounds  as  those  contended 
for  in  the  present  instance.     In  Rex  v.  Saddler  (2  Ghitty^s  Rep. 
519),  decided  in  the  time  of  Lord  Mansfield — where  the  offence 
was  the  killing  or  attempting  to  kill  fish,  and  one  penalty  was 
specified — a  conviction,  in  which  the  offence  was  described  in  the 
language  of  the  Act  of  Parliament,  was  quashed  because  it  did 
not  stafce  of  which  offence  the  defendant  had  been  found  guilty. 
In  1825,  the  case  of  Bex  v.  North  (6  Dowl.  &  Byl.  143)  was 
decided  by  judges  of  the  very  highest  authority,  and  it  was  held 
that  a  conviction  for  selling  '*  beer  or  ale  *'  without  a  licence,  for 
which  offence  the   same  penalty  had  been  provided,  was  bad. 
That  case  was  followed  the  next  year  by  the  case  of  Rex  v.  Pain 
(7  Dowl.  &  Byl.  678)  in  which  a  conviction  for  having  attached 
to  a  vessel  casks  '^  of  the  sort  and  description  used  or  intended 
to  be  used  for  the  smuggling  of  spirits,'^  offences  for  which  the 
same  penalty  was  provided,  was  held  bad  on  the  same  objection 
being  taken.     Lord  Tenterden   there  says:  "Now  this  Act  of 
Parliament  mentions  three  sets  or  descriptions  of  casks,  which, 
if  found  on  board  or  attached  to  a  vessel,  will  render  it  liable  to 
forfeiture     .     .     .     The  conviction  should  have  set  forth  under 
which  of  the  three  the  casks  in  question  fell.^'     It  is  impossible 
to  refuse  to  recognise  such  authorities  as  these ;  the  conviction, 
therefore,  must  be  quashed. 

Lord  EsHEB,  M.B. — This  case  must  be  decided  upon  that 
governing  principle  of  the  common  law  of  England  that  those 
who  charge  one  of  the  Queen's  subjects  with  an  offence  for 
which  a  penalty  is  provided,  must  prove  their  charge  clearly  and 
in  form.  The  prosecutor  in  this  case  was  bound  to  prove,  not 
only  that  the  defendant  had  rendered  himself  liable  to  a  penalty 
according  to  the  facts,  but  also  strictly  according  to  law.  Even 
if  the  cases  which  have  been  cited  had  never  been  decided,  I 
should,  nevertheless,  think  that  the  offence  had  not  been  strictly 
charged,  and  as  it  stood  might  have  had  an  injurious  effect  upon 
the  person  accused.  If  the  offence  was  that  of  constituting  a 
reasonable  ground  of  complaint  to  the  passengers,  it  would  have 
been  necessary  for  the  defendant  to  get  passengers  to  support  his 
case ;  if  the  offence  was  to  the  public  the  evidence  of  some  of  the 
public  would  have  been    necessary  to  him.     It  was  therefore 
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important  to  him  to  know  clearly  with  whicli  offence  he  was  Cottebux 

charged.     It  is  true  that  the  same  penalty  is  provided  for  both  j  ^^^ 
these  offences^  but  in  the  information  summons  and  conviction 
there  is  a  defect  apparent  which  might  have  caused  a  hardship        1890. 
to  the  party  charged.     The  authorities  cited  are  all  strictly  in        "T"_ 

pointy  and  unless  we  could  come  to  the  conclusion  that  they  were  swnnMry 
all  wrongly  decided^  which  we  cannot  do^  we  could  not  uphold  proceedings  — 

this  conviction.  Alternative 

Conviction  quashed.  M^^in 
Solicitors  for  the  appellant.  Smiles,  Binyon,  and  Ollard,  agents  safneinferma- 

for  Duignan  and  Elliot,  Walsall.  '  tianr-VaU- 

Solicitors  for  the  respondent,  Charles  Robinson  and  Co.,  agents  ^*%X<m^ 

for  James  Clark,  Westbromwioh. 


QUEEN'S  BENCH  DIVISION. 

Monday,  February  3,  1890. 

(Before  Pollock,  B.  and  Hawkins,  J.) 

Pairclough  v.  Roberts,  (a) 

Licensing  Acts —  Sale  by  retail  of  beer  to  be  consumed  off  the  pre* 
mises — Excise  licence — Sale  of  beer  otherwise  than  in  caslcs  or 
reputed  quart  bottles — Sufficiency  of  quantity  sold  at  same  time 
—  Licensing  Act,  1872  (35  ^  36  Vict.  c.  94),  ss.  3  and  14  — 
Inland  Revenue  Act,  1863  (26  &  27  Vict.  c.  33),  s.  1 — Beerhouse 
Act,  1834  (4^5  Will.  4,  c.  85),  s.  19—6  Geo.  4,  c.  81,  s.  2. 

The  holder  of  an  excise  licence  under  6  Oeo.  4,  c.  81,  s.  2,  may 
sell  beer  in  ca^ks  containing  not  less  than  four-and-a-half  gallons 
or  in  not  less  quantity  than  two  dozen  reputed  quart  bottles  at 
one  time. 

A  holder  of  a  licence  under  this  Act  sold  beer  in  pint  and  half* 
pint  bottels,  but  the  quantity  so  sold  at  one  time  was  not  less 
than  that  contained  in  a  cask  of  four-and-a-half  gallons  or  in 
two  dozen  reputed  quart  bottles.  He  was  convicted  under  sect. 
3  of  the  Licensing  Act,  1 872,  of  having  sold  beer  by  retail  with- 
out a  li^^ence.     On  appeal . — 

Held,  that  the  quantity  sold  at  one  time  was  the  lest  of  a  sale  of 
beer  by  retail,  and  that  therefore  the  conviction  was  wrong. 

THIS  was  a  case  stated  npon  appeal  against  a  conviction  under 
the  Licensing  Act,  1872.     At  the  instance  of  the  respon- 
dent a  summons  under  sect.  3  of  the  Licensing  Act,  1872,  was 

(a)  Beportcd  by  R.  M.  Minton-Sekboubk,  Eaq ,  6arriBter4it-Law. 


102  CUIHIKAL  LAW   CASES. 

Fairclough  issued  against  the  appellant^  charging  him  with  having  unlaw- 

^'  fully   sold   by  retail  (viz.,  in  less  quantity  than  four-and-a-half 

'  gallons  in  cask  or  two  dozen  reputed  quart  bottles  at  one  time/  or 

1890.  in  other  manner  than  last  aforesaid)  beer  to  be  consumed  o£E 

,.    ": — ^  .  the   premises  without  havinff  a   certificate  authorising  him  so 

Licennng  Acts  j.      ^ 
—Sale  of  heer  ^^  "O* 

to  he  con-         At  the  hearing  the  magistrates  found  that  the   appellant  was 

sumed  off    g,  grocer,  and  the  holder  of  an  excise  licence  under  6  Greo.  4,  c. 

^^Hoi^^^    81,  s.  2,  which  authorised  him  to  sell  beer  only  in  casks  containing 

excise  licence  not  less  than  four-and-a-half  gallons  imperial  standard  gallon 

only— Sale  o/ measure,  or  in  not  less  than  two  dozen  reputed  quart  bottles  at 

^anif^!^^^^^  time,   to   be   drunk   or  consumed   elsewhere   than  on  his 

',  or  reputed    premises.     It  was  proved  that  the  appellant  sold  beer  in  other 

quart  bottles  manner  than  that  specified  in  6  Geo.  4,  o.  81,  s.  2,  viz.,  in  bottles 

soidmmei^t  ^^^^^  ^^*^  reputed  quart  bottles  ;  but  the  quantities  of  beer  thus 

—  4^5  Will,  sol^  A^  0°^  ^^™6  ^^  ^o^  l^ss  ^^<^^  ^h®  amount  which  a  cask  of 

4,  c.  85, 8. 19  four-and-a-half  gallons  or  two  dozen  reputed  quart  bottles  would 

~^^  *9^/f    contain.     It  was  also  found  that  the  appellant  had  not  obtained 

M.  3  and  14.  ^^^  certificate  under  the  Inland  Ee venue  Act,  1863   (26  &  27 

Vict.  c.  33,  8.  1),  which  authorises  the  holder  of  a  licence  under 

6  Geo.  4,  c.  81,  s.  2,  to  takeout  an  additional  licence  for  the  sale 

of  beer  in  any  less   quantity  and  in  any  other  manner  than  as 

specified  in  that  Act. 

On  these  findings  the  justices  convicted  the  appellant,  and  the 
question  for  this  court  was  whether  the  appellant  was  entitled  to 
sell  beer  in  half-pint  bottles  or  reputed  pint  bottles  so  long  as 
the  total  quantity  so  sold  at  one  time  was  not  less  than  the 
quantity  that  could  be  contained  in  a  cask  of  not  less  than  four- 
and-a-half  gallons  or  in  two  dozen  reputed  quart  bottles  without 
obtaining  a  certificate  from  the  justices  authorising  him  to  hold 
an  additional  licence  to  sell  by  retail  beer  to  be  consumed  o£E  the 
premises  pursuant  to  26  &  27  Vict.  c.  33,  s.  1. 

Henn  Collins,  Q.C.  (BesUy  and  J.  W.  Mansfield  with  him)  for 
the  appellant. — Sect.  74  of  the  Licensing  Act,  1872,  defines  what 
is  meant  by  ^^  sale  of  beer  by  retail.^'  That  section  provides  that 
''  sale  by  retail "  means  a  sale  in  such  quantities  as  is  declared  to 
be  sale  by  retail  by  any  Act  relating  to  the  sale  of  intoxicating 
liquors.  By  this  the  Court  are  referred  back  to  sect.  1 9  of  the  Beer 
House  Act,  1834  (4  &  5  Will.  4,  c.  85),  which  enacts  that  every 
sale  of  beer,  cider,  or  perry  in  any  less  quantity  than  four 
gallons  and  a  half  shall  be  deemed  and  taken  to  be  a  selling  by 
retail.  Thus  it  is  clear  that  the  quantity  sold  and  not  the  size  of 
the  measure  in  which  it  may  be  sold,  is  the  test  of  a  sale  by 
retail,  and  the  only  ofltence  that  can  be  committed  by  a  person 
charged  with  selling  beer  by  retail  without  a  licence  is  the  selling 
of  less  than  the  quantity  fixed  by  statute.  Sect.  1  of  26  &  27 
Vict.  c.  33,  is  enabling  only.  It  was  therefore  unnecessary  for 
appellant  to  take  out  an  additional  licence  under  that  section. 

Bryce  Roberts  for  the  respondent. — The  conviction  was  right. 
The  appellant  is  bound  to  have  an  additional  licence  under  26  &  27 
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Vict.  c.  33^  s.  1,  for  the  langnaci^e  is  explicit.     It  is  not  merely    Fairclougb 
"  in  less  quantity,"  but  also  "  in  any  other  manner/'     Therefore     ..    '^• 

a  licence  nnder  that  section  ought  to  have  been  obtained  if  the 

appellant  wished  to  sell  beer  in  any  other  manner  than  in  quart       1890. 
bottles  or  casks.  JAnt^ZIZ,  a  i» 

Pollock,  B. — It  appears  to  me  that  it  is  impossible  to  sustain  _^2^  jJer 
this  conviction.     In  proceedings  of  this  nature  it  is  not  sufficient     to  he  eon- 
to  produce  an  inferential  argument  from  one  series  of  Acts  to     '^'^  <>/ 
another  series  under  which  a  man  might  be  liable  to  be  convicted.    ^£f^^I7 
The   question    is,    whether    the    actual    conviction   be    right,  ewdeelicence 
The  point  raised  in  this  case  is  not  a  matter  of  mere  form.     The  only  — Sale  of 
prosecution  did  not  intend  merely  to  question  the  form  of  the ^^^Inccu^ 
licence,  but  to  raise  the  question  whether  the  appellant  has  com-    or  reputed 
mitted  a  specific  offence  created  by  a  specific  Act  of  Parliament.  9^or^  hottiee 
That  Act  is  the  Licensing  Act,  1872,  by  sect.  3  of  which  it  is  ^^^^ 
made  an  offence  to  sell  by  retail  any  intoxicating  liquor  without  —  4 1>  5  wui. 
being  duly  licensed  to  sell  the  same ;  and  the  simple  question  for  4,  c.  85,  s.  19 
us  is  whether  or  not  the  appellant  sold  beer  by  retail.    To  discover    Z^  *  J^ 
the  meaning  of  this  phrase  we  must  look  at  sect.  14  of  the  same  „.  3  and  14. 
Act,  in  which  "  sale  by  retail  **  is  defined  to  mean  the   sale   of 
intoxicating  liquor  in  such  quantities  as  is  declared  to  be  sale  by 
retail  in  any  Acts  relating  to  the  sale  of  intoxicating  liquors. 
Now  the  only  statute  which  has  been  referred  to  in  argument  as 
explaining  the  phrase  '^  sale  by  retail  '^  is  4  &  5  Will.  4,  c.  85, 
which  enacts,  by  sect.  19,  that  every  sale  of  beer  in  any  less 
quantity  than  four  gallons  and  a  half  shall  be  deemed  to  be  a  sale 
by  retail.     In  the  case  before  us  the  quantity  of  beer  sold  by  the 
appellant  was  considerably  over  the  prescribed  quanty  of  four- 
and-a-half  gallons.     His  contract  was  for  the  sale  at  one  time  of 
a  much  larger  quantity,  and  I  do  not  think  that  such  a  sale  brings 
him  ¥rithin  the  provisions  of  sect.  3  of  the  Act  of  1872.     There 
seems  to  me  to  be  no  possible  doubt  as  to  the  proper  construction 
of  the  section.   It  is  unnecessary  to  go  into  any  argument  founded 
on  the  Act  of  1825.     Our  decision  seems  not  only  properly  to 
interpret  the  language  of  the  Act,  but  also  to  be  consonant  with 
good  reason,  for  it  would  be  wrong  to  make  that  an  offence  which 
was  not  one  when  the  Act  was  passed  simply  because  it  is  now 
the  fashion  to   sell   beer  in  smaller  bottles  than  was  then  the 
custom.     I  do  not  inquire  whether  the  appellant  has  committed 
an   offence  under   the  Excise  Acts,   for  it  is   only   with    the 
Licensing  Act,  1872,  that  we  have  to  deal. 

Hawkiks,  J. — ^I  am  of  the  same  opinion. 

Solicitor  for  the  appellant,  H.  0.  Oosnell. 

Solicitors  for  the  respondent,  Winter  and  Co. 
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NORTH-EASTERN  CIRCUIT. 

Leeds  Summbb  Assizes. 
Friday,  Augtist  1,  1890. 

(Before  ChableBi  J.) 

Req.  v.  Jackson,  (a) 

Attempt  to  murder — Attempt  to  discharge  a  loaded  arm — Bevolver 
loaded  in  some  of  its  chambers — Chamber  attempted  to  be  dis* 
charged  unloaded — Failure  of  attempt  ^^  from  want  of  priming 
or  from  any  other  cause'' — 24  ^  25  Vict.  c.  100,  ss.  14,  19. 

A  revolver  which  is  loaded  in  some  of  its  chambers,  and  which  is 
capable  of  being  discharged  if  the  trigger  is  drawn  a  su^fficient 
number  of  times,  is  a  loaded  arm  within  the  meaning  o/*  24  ^  25 
Vict.  c.  100,  s.  14,  notwithstanding  the  fact  that  some  of  its 
chambers  are  not  loaded,  including  the  chamber  upon  which  the 
hammer  would  fall  upon  the  trigger  being  drawn  in  the  usual 
way  for  the  first  time,  and  also  notwithstanding  the  fact  that 
such  revolver  is  incapable  of  being  discharged  by  merely  drawing 
the  trigger  unless  the  trigger  were  to  be  drawn  a  sufficient  number 
of  times  to  cause  the  chambers  to  revolve  and  the  hammer  to  fall 
upon  a  loaded  chamber. 

Upon  an  indictment  for  attempting  to  discharge  a  loaded  arm  with 
intent  to  murder,  the  evidence  for  the  prosecution  was  that  the 
prisoner  had  pointed  at  the  prosecutor  a  revolver  loaded  in  some 
of  its  chambers  with  ball  cartridges,  but  not  in  others,  saying 
that  he  would  shoot  him,  and  thaJt  he  had  pulled  the  trigger  of 
the  revolver,  but  that  the  hammer  had  fallen  upon  a  chamber 
which  contained  an  empty  cartridge  case. 

Held,  that  the  revolver  was  a  loaded  arm  within  the  meaning  of 
24  ^  25  Vict.  c.  100,  ^.14;  and  that  the  prisoner  could  upon 
the  evidence  be  convicted  of  attempting  to  discharge  a  loaded 
arm  with  intent  to  murder  the  prosecutor. 

THE  prisoner  was  indicted  ander  24  &  25  Vict.  c.  100,  s.  14, 
for  that  he,  on  the  9th  day  of  Jaly,  1890,  in  the  boroagh  of 
Leeds,  feloniously  by  drawing  a  trigger  of  certain  loaded  arms, 
to  wit,  a  revolver,  then  loaded  with  three  leaden  ballets,  did 
attempt  to  discharge  the  same  at  one  William  Radd,  with  intent 
in  BO  doing  then  and  thereby  feloniously,  wilfully,  and  of  his 
malice  aforethought  to  kill  and  murder  the  said  William  Rudd. 
It  appeared  that  on  the  night  of  the  9th  day  of  July,  1890,  two 

(a)  Reported  by  R.  CoNMiffGHAM  Glbn,  Esq.,  Barrbter-at-Law. 
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constables  in  the  borough  of  Leeds^  one  of  whom  was  William        Ru. 
Bndd^  had  been  called  into  the  house  of  the  prisoner's  mother,     jj^^^, 

and  requested  to  turn  the  prisoner  and  a  woman  out  of  the       ** 

house ;  that  an  altercation  had  ensued^  in  the  course  of  which        1890. 
the  prisoner  had  gone  upstairs^  oaying,  "  stop  while  I  fetch  my    j^^^^^  ^ 
pistol  down.''     The  police  constables  had  then  left  the  house^     murder— 
and  while  they  were  watching  it  from  the  opposite  side  of  the    AtUm^i  io 
road  the  prisoner  had  come  out  and  gone  across  to  them  and  r^^^^^ 
pointed  a  revolver  at  them^  saying  that  he  would  shoot  them.      B^^wiver 
The  prosecutor  had  then  heard  a  click  of  the  trigger,  as  though    paHiaiVy 
the  revolver  had  missed  fire.     Upon  the  prisoner  being  arrested     ^^Sf^T' 
shortly   afterwards  a  revolver  was    found    upon   him ;  in  the  f^n^j^J^^o 
chamber  upon  which   the  hammer  had  last  fallen  was  a  dis*  u  dueharged 
charged   cartridge,  the  next    three    chambers  containing  ball  ^"J^^'^r" 
cartridges,  and  the  next  two  chambers  containing  two  blank     ^f  ^qo  mT* 
cartridges.     Between  the  time  of  the  click  of  the  hammer  being      u,  19. 
heard  and  the  prisoner's  arrest   the    revolver   had  not  been 
discharged.     The  revolver,  which  was  produced  at  the  trial,  was 
an   ordinary  six-chambered  revolver,  upon  pulling  the  trigger 
of  which  the  hammer  was  raised,  while  the  chambers  revolved 
until  the  chamber  next  to  that  which  was  opposite  the  barrel 
before    the  trigger  was  pulled   came  opposite   to  the   barrel, 
at  which  moment  the  hammer  would  fall.     If  the  trigger  was 
pulled  six  times  the  hammer  would  be  caused  to  fall  successively 
upon  each  of  the  six  chambers,  and  if  any  of  the  chambers 
contained  a  loaded  cartridge,  such  cartridge,  upon  the  hammer 
falling  upon  the  chamber  which  contained  it,  would  in  all  proba- 
bility have  exploded. 

By  sect.  14  of  24  &  25  Yict.  c.  100,  it  is  enacted  {inter  alia) 
that 

WbosooTer  shaH  shoot  at  any  person,  or  shall,  hy  drawing  a  trigger  or  in  any  other 
manner,  attempt  to  discharge  any  kind  of  loaded  arms  at  any  person  ....  with 
intent  to  commit  marder,  shall,  whether  **  any  bodily  injury  bo  effected  or  not,  be 
guilty  of  felony.**  .... 

And  by  sect.  19  of  the  same  Act  it  is  enacted  that 

Any  gun,  pistol,  or  other  arms,  which  shall  be  loaded  in  the  barrel  with  gunpowder 
or  any  other  ezplosiTO  substance,  and  ball,  shot,  slug,  or  other  destructive  material, 
ehall  be  deemed  to  be  loaded  arms  within  the  meaning  of  this  Act,  although  the 
attempt  to  discharge  the  same  may  fail  from  want  of  proper  priming  or  from  any 
other  cause. 

At  the  close  of  the  case  for  the  prosecution 

B,  G.  Wilkinson  submitted,  on  behalf  of  the  prisoner,  that  as 
the  trigger  of  the  revolver  had  fallen  upon  an  unloaded  chamber, 
the  weapon  was  not  a  loaded  weapon  within  the  meaning  of 
24  &  25  Vict.  c.  100,  s.  14. 

H,  S.  Cautley,  on  behalf  of  the  prosecution,  submitted  that  it 
made  no  difference  that  the  prisoner  had  only  pulled  the  trigger 
once,  since  there  were  ball  cartridges  in  some  of  the  chambers 
which  would  have  been  exploded  had  the  trigger  been  pulled 
often  enough  by  the  prisoner. 
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Bxa.  Charles,  J. — I  see  that;  sect.  19  of  24  &  25  Vict.  c.  100,  says 

-  that  a  pistol  which  shall  be  loaded  with  gunpowder  and  ball 

'  shall  be  deemed  to  be  loaded  arms  within  the  meaning  of  the 

1890.  Act,  although  the  attempt  to  discharge  the  same  may  fail  from 

.  r~  any  other  cause  than  that  of  want  of  proper  priming ;  and  in 

murdgr-—    ^^^^  ^^^^  7^^  ^7  ^^^  ^^®  revolver  was  loaded  because  a  barrel 
Attempt  to    of  it  was  loaded  with  a  ball  cartridge  ? 

discharge         Cautley, — It  is  submitted  that  that  is  so.     The  old  cases  in 

^**B«wiwr""  ^'^i^'^  i^  ^^^  ^®ld  that,  in  order  to  constitute  the  offence  of 

partially     attempting  to  discharge  loaded  firearms,  the  weapons  must  h&  so 

loaded "-    loaded  as  to  be  capable  of  doing  the  mischief  intended  were 

att^^to  decided  previonsly  to   24  &  25  Vict.   c.  100,  s.   14,  and  are 

he  diecharged  distinguishable  On  the  ground  that  there  the  weapon  could  not 

unloaded-—  have  been  fired  at  all  by  pulling  the  trigger.     Whereas  here,  if 

^  ^AA  ^*^'  ^^®  trigger  had  been  pulled  sufficiently,  the  weapon  must  have 

14, 19.      exploaed. 

Ghables,  J. — I  am  of  opinion  that  the  case  should  go  to  the 
jury.  In  summing  up  to  the  jury  subsequently  his  Lordship 
said  : — Gentlemen,  in  this  case  the  first  question  is  whether  this 
revolver  was  a  loaded  weapon  within  the  meaning  of  the  section, 
there  being  in  two  of  its  chambers  dummy  cartridges,  in  three 
of  its  chambers  live  cartridges,  and  in  one  of  them  a  spent 
cartridge.  Now  at  the  time  the  hammer  descended  on  to  the 
chamber  it  did  descend  in  fact  on  the  chamber  in  which  there 
was  a  spent  cartridge,  and  it  could  therefore  do  no  mischief.  It 
is  submitted  that  such  being  the  case  the  offence  with  which  the 
prisoner  is  charged  has  not  been  made  out.  But  it  is  my  duty 
to  tell  you  that  in  law  a  revolver  loaded  in  the  way  this  revolver 
was  loaded,  with  ball  cartridges  in  three  of  its  chambers,  is  a 
loaded  arm  within  the  meaning  of  the  section  under  which  the 
prisoner  is  indicted.  That,  gentlemen,  you  must  take  from  me 
as  the  law,  and  I  have  no  doubt  as  to  this  being  a  loaded  arm 
within  the  meaning  of  sect.  14,  when  I  read  the  enactment  con- 
tained in  sect.  19  of  the  Act,  which  shows  that  se€t«  14  was 
intended  to  apply  where  the  attempt  to  discharge  a  loaded  arm 
fails  from  any  other  cause  than  that  of  want  of  priming. 

His  Lordship  then  dealt  with  the  evidence,  and  in  the  result 
the  jnry  found  a  verdict  of 

Not  guilty. 
Solicitor  for  the  prosecution  W.  Ward,  Leeds. 
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COURT  OF  APPEAL. 

Feb.  26  and  27. 

(Before  Cotton,  Lindlby,  and  Lopes,  L.JJ.) 

CShka   v.    O'Shba    4ND    Pabkell;   -Ec  parte   Tuohy.  (a) 

appeal   fbom    the  f£obatb,  ditofice,   and    adhikalty  division 

(ditobcb)  . 

Practice — Contempt  of  Court  —  Summary  Process  —  Criminal 
matter — Appeal — Judicature  Act,  1873  (36  ^  37  Vict,  c.  66), 
88.  19,  47. 

On  an  application  to  the  Divorce  Court  T.  was  ordered  to  pay  a 
fine  as  being  guilty  of  a  contempt  of  court  in  publishing  in  a 
certain  newspaper  comments  upon  the  conduct  of  a  party  to  a 
divorce  suit  pending  in  the  High  Court  of  Justice. 

T.  appealed. 

Held,  that  the  maiter  was  a  criminal  one,  and  that,  by  virtue  of 
sect.  47  of  the  Judicature  Act,  1873,  there  was  no  right  of 
appeal. 

Reg.  V.  Barnardo  (61  L.  T.  Rep.  N.  8.  547 ;  23  Q.  B.  Div.  305) 
distinguished* 

^pHIS  was  an  aofcion  by  Capt.  W.  H.  O'Shea  against  his  wife 
A  for  dissolution  of  marriage  on  the  ground  of  her  misconduct 
with  Mr.  C.  S.  Pamell. 

On  the  4th  day  of  January,  1890,  an  article  was  published  in 
the  Freeman*8  Journal  commenting  on  the  conduct  of  Captain 
W.  H.  O^Shea. 

The  Freeman's  Journal  was  a  newspaper  published  and  regis- 
tered in  Dublin,  but  it  also  was  published  and  had  an  office  in 
London. 

Captain  O'Shea  applied  for  a  writ  of  attachment  to  issue 
against  Tuohy,  who  was  stated  to  be  the  manager  of  the  London 
office,  for  contempt  of  court  in  publishing  the  article  in 
question. 

The  notice  of  motion  was  entitled  in  the  action  of  O'Shea  v. 
O'Shea  and  Pamell,  and  also  '^  in  the  matter  of  an  application 
on  behalf  of  W.  H.  O'Shea  for  a  writ  of  attachment  for  contempt 
of  court  against  J.  Tuohy  for  printing  and  publishing  a  certain 
article  in  the  Freeman's  Journal  newspaper  on  the  4th  day 
of  January,  1890,  calculated  to  prejudice  the  petitioner  in  the 
oyes  of  the  public,  and  to  discredit  him  in  the  assertion  of  his 
right  in  this  honourable  court.'' 

(a)  Reported  by  A.  J.  Spbnokb,  Esq.,  Barrister-at-Law. 
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OShea  Thn  motion  was  heard  on  the  18th  Feb.  1890>  by  Butt,  J., 

<)»s  ^  AND  ^^^  ^®'^  ^^^  Tuohy  was  in  charge  of  the  Freeman's  Journal  in 

Pabhsll;  liOndoD^  and  responsible  for  the  pablication  of  the  article,  and 

£x  parte  ordered   that  a  writ   of   attachment  should  issue  against  him 

'^^^'  unless  he  should  pay  a  fine  of  lOOZ.  within  a  fortnight^  and  also 

1890.  ordered  that  he  should  pay  the  costs  of  the  application  as  between 

solicitor  and  client. 

c^^u^rr       '^^^^^y  appealed. 

cowrt^um-       ^^^    Charles   Russell,    Q.C.,   Asquith,    Q.O.,   and  Roskill  for 

inarypneen  Tuohy. — We   only  appeal  on    the    question   whether  Tuohy  is 

^Appeal—   responsible  for  the  publication    of   the  FreemarCs    Journal  in 

mae^r_     London.     Persons  connected  with  the   paper  in  a  subordinate 

JudicatuTB    capacity  ouly  will  not  be  punished  for  matter  published  in  the 

Aet^  1873-—   paper.     There  is,  however,  a  preliminary  question  whether  in 

Tee^L^S*   such  a  case  as  this  the  Judicature  Act,  1873,  s.  47,  does   not 

47.      '  prevent  an  appeal.     This  is  not  an  appeal  in  a  criminal  matter, 

and  we  have  therefore  a  right  to  appeal :  Reg.  v.  Bamardo  (Gl 

L.  T.    Rep.  N.    S.  547;  23   Q.  B.  Dlv.  204) ;  Ex  parte  Alice 

Woodhall  (59  L.  T.  Rep.  N.  8.  841 ;  20  Q,  B.  Div.  832) ;  Re 

Johnson  (58  L.  T.  Rep.  N.  S.  160) ;  20  Q.  B.  Div.  68) ;  Reg.  v. 

Jordan  (36  W.  R.  707.)     An  appeal  has  been  frequently  heard  in 

questions  of  attachment :  Re  Bell  Cox  (58  L.  T.  Rep.  N.  S.  323 ; 

20  Q.  B.  Div.  1) ;  Hunt  v.  Clarke  (61  L.  T.  Rep.  N.  S.  343.) 

Sir  Edward  Clarke  (S.-G.),  Inderwick,  Q.C.,  Lewis  Coward, 
and  Oxley  for  Captain  O'Shea. — It  has  never  yet  been  decided 
whether  or  not  there  is  a  right  of  appeal  in  such  a  case  as  this. 
This  is  an  attachment  for  contempt  of  court,  not  for  disobedience 
to  an  order  made  in  a  suit.  The  order  is  made  in  exercise  of  the 
jurisdiction  of  the  court  to  support  its  own  authority.  There  is  a 
difference  between  the  two  sorts  of  contempt  of  court,  and  con- 
tempt of  this  kind  is  clearJy  criminal.  No  privilege  exists  where 
an  attachment  is  criminal :  Re  Freston  (49  L.  T.  Rep.  N.  S.  290 ; 
11  Q.  B.  Div.  545).  Contempt  of  court  is  a  criminal  offence  : 
Re  Pollard  (L.  Rep.  2  P.  C.  106).  Contempt  of  court  of  this 
kind  is  an  indictable  misdemeanour:  Hawkins'  Pleas  of  tho 
Crown,  book  1,  ch.  6;  Russell  on  Crimes,  5th  edit.,  vol  1,  p. 
188;  Earl  of  ThaneVs  case,  27  State  Trials,  822.  There  is  also 
a  supplementary  power  to  attach  by  summary  process.  It  has 
always  been  considered  that  interference  with  the  process  of  the 
court  is  an  indictable  offence.  Indictments  have  not  been 
preferred  because  it  has  been  usual  for  the  court  to  deal  with  the 
matter  under  its  summary  jurisdiction.  The  case  of  Ex  parte 
Bell  Cox  {ubi  sup.)  is  under  appeal  to  the  House  of  Lords.  In 
that  case  the  attachment  was  not  for  doing  something  the  not 
doing  of  which  was  not  criminal.  This  application  is  not  a  step 
in  a  civil  action  at  all ;  it  is  a  matter  outside  tho  suit.  It  is  not 
a  proceeding  between  two  litigants  at  all,  but  an  appeal  to  the 
court  to  protect  its  own  purity  and  administration.  The  Crown 
Office  Rules,  1886,  rr.  261,  27f2,  treat  contempt  of  court  as  a 
criminal  matter. 
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Asquithy  Q.C.  in  reply. — There  is  no  instance  of  proceeding  by       O'Shba 
way  of  indictment  for  a  contempt  of  court.     Contempt  cannot      „  ^' 
be  the  subject  of  an  independent  proceeding  in  any  other  court.     Pabnb[.l  • 
The  application  for  attachment  for  contempt  is  clearly  a  proceed-      Ex  parte 
ing  in  a  civil  cause^  and  does  not  come  within  the  47th  section  of      Tuohy. 
the  Judicature  Act,  1873.      It  is  a  private  injury  to  the  petitioner        1390^ 

in  this  case.     Re  Freaton  {ubi  sup,)  is  in  my  favour,  as  an  appeal        

was  there  allowed;  so  also  in  Re  Johnson  {ubi  supj.  Practice^ 

Sir    Edward    Olarke    (S.-G.)    referred    to    Skipworth'a    case  an^t^iut^ 
(28  L.  T.  Rep.  N.  8.  227 ;  L.  Rep.  9  Q.  B.  230).  maryproceu 

Cotton,  L.J. — The  question  raised  in  this  case  has,  I  believe,   —-<*??«»*— 
never  yet  been  decided,  but  it  has  been  fully  argued  before  us,     ^IJ^*^ 
and  I  think  we  ought  not  to  delay  giving  judgment.     The  appeal    judicature 
is  from    an   order  of    Butt,   J.,  inflicting    a   fine   of   lOOZ.   on    Act,iB7S-— 
the  appellant.     The   objection   is  taken,  that  there  can   be  no  ^^  66^^/19' 
appeal  because  it  is  precluded  by  sect.  47  of  the  Judicature  Act,    '     47.'     ' 
1873^  which  says :  '^  No  appeal  shall  lie  from  any  judgment  of 
the  said  High  Court  in  any  criminal  cause  or  matter  save  from 
some  error  of  law  apparent  upon  the   record,  as  to  which  no 
question  shall  have  been  reserved  for  the  consideration  of  the 
said  judges  under  the  said  Act  of  the  11th  and  12th  years  of 
Her  Majesty's  reign.''     Is  this  a  proceeding  in  a  criminal  cause 
or  matter  ?     I  think  it  is.     It  is  true  that  cases  very  like  this 
have  been  dealt  with  in  the  Court  of  Appeal,  but  no  objection 
as  to  the  right  of  appeal  was  raised  in  those  cases^  although  in 
one  case,  Reg.  v.  Jordan  {ubi  sup,),  a  doubt  was  suggested  after 
the  case  had  been  decided  whether  an  appeal  would  lie.     This 
proceeding  is  for  what  is  called  a  contempt  of  court.     Of  coarse 
there  are  many  contempts  of  court  which  have  nothing  criminal 
about  them ;  for  instance,  where  a  man  disobeys  an  order  made 
against  him   in  a  civil  proceeding — as  where   an  injunction  is 
granted  in  an  action  against  a  defendant  which  he  disobeys,  and 
there  is  a  motion  to  commit.     That  is  merely  a  way  of  carrying 
out  the  order  of  the  courts  and  the   motion  is  only  to  obtain 
something  being  done  or  not  done  in  the  course  of  the  action. 
No  doubt  the  motion  here  is  entitled  in  the  divorce  action,  but  it 
is  also  headed  in  the  matter  of  the  person  against  whom  the 
application  is  made.     It  is  convenient  it  should  be  headed  in  the 
caase^  but  the  essential  part  of  the  title  is  in  the  '*  matter  of  an 
application  of  behalf  of  W.  H.  O'Shea  for  a  writ  of  attachment 
for  contempt  of  court,"  &c.     The  appellant  is  said  to  have  done 
something  which  was  contrary  to  the  true  course  of  justice,  and 
that  is  clearly  a  contempt  of  a  criminal  nature.     The  Solicitor- 
General  has  quoted  authorities  to  show  that  an  attempt  to  pervert 
the  true  course  of  justice  is  a  criminal  offence.    It  is  argued  that 
the  plaintiff  in  the  action  brings  the  matter  forward  here  because 
he  suffers  a  particular   injury;    but  it  is  conceded  that  it  is  a 
wrongful  act^  because  there  could  be  no  fine  or  imprisonment 
except  on  the  ground   that  it  is  a  wrongful  act.      Therefore, 
though   the    plaintiff   proceeds    by   an    application   headed    in 
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0*Shba  the  divorce  action,  it  is  not  really  a  proceediDg  in  the  action, 

O'S  ^     XD  ^^^  ^^  ^^  *^  application  to  punish  an  attempt  to  pervert  the  troe 

Pasnbll;  course  of  justice,  which  is  a  criminal  offence  just  as  an  attack 

Ex  parte  against  the  judge  personally  would  be.     It  is  true  that  in  some 

TuoHT.  cases  it  has  been  held  that  an  application  to  commit  does  not 

1890.  come  within  sect.  47  of  the  Judicature  Act,  1873,  as  for  instance 

— 7"  in  Reg.  v.  Bamardo  {ulri  sap,).     Some  stress  is  laid  upon  what 

Prfuiiee--  j  g^j^  j^  ^jj^j.  q^qq^     f^y  words  were :  ^'  Sect.  47  does  not  mean 

cowi^vm-  ^^^^  ^o  appeal   shall  lie   when   the   act  which   originates   the 

ftiary  proce$8  proceeding  in  which  the  order  was  made  is  a  crime,  but  it  means 

^I^^IJ^^  that  no  appeal  shall  lie  when  the  cause  or  matter  in  which  the 

matter^-     Order  was  made  is  in  the  nature  of  a  criminal  proceeding."     In 

Judieatwe    that  case  the  application  was  to  obtain  something  being  done  in 

Act,  1878-—   a  civil  proceeding  before  the  Queen^s  Bench  Division.     That  is 

c.  66  88.^9    ^^*^  I  referred  to.     Here  the  object  is  not  to  obtain  something 

47.      '  being  done  in  a  civil  proceeding  for  the  benefit  of  the  plaintiff^ 

but  to  punish  the  appellant  for  a  wrong.    The  object  is  to  enable 

the  action  to  be  heard  without  prejudice,   and  to   obtain  the 

fair  trial  to  which  every  suitor  has  a  right.     I  think,  therefore, 

that  the  Act  of  Parliament  prevents  us  from  entertaining  this 

appeal. 

LiNDLET,  L.J. — The  question  in  this  case  turns  upon  two 
sections  of  the  Judicature  Act,  1873.  Sect.  19  says  : ."  The  said 
Court  of  Appeal  shall  have  jurisdiction  and  power  to  hear  and 
determine  appeals  from  any  judgment  or  order,  save  as  herein- 
after mentioned,  of  Her  Majesty's  High  Gonrt  of  Justice  or  of 
any  judges  or  judge  thereof.^'  Then  sect.  47  contains  these 
words :  ^'  No  appeal  shall  lie  from  any  judgment  of  the  said 
High  Conrt  in  any  criminal  cause  or  matter,  save  from  some 
error  of  law  apparent  npon  the  record.^'  Does  this  case  come 
within  sect.  47  ?  I  think  it  does.  I  look  upon  this  as  an  appeal 
by  Tuohy  from  a  summary  punishment  for  a  criminal  offence. 
It  is  clear  that  his  offence  is  a  criminal  offence.  I  do  not  say 
that  it  is  an  indictable  offence ;  but  whether  indictable  or  not, 
it  is  the  one  instance,  so  far  as  I  know,  in  which  by  common 
law  a  criminal  offence  is  punishable  summarily.  There  is  no 
case  which  has  been  cited  to  us  which  is  contrary  to  our  present 
decision,  though  in  some  cases  the  court  has  entertained  such  an 
appeal  when  the  point  was  not  i*aised.  In  Beg.  v.  Jordan  (ubi 
sup.)  I  had  great  doubts  if  there  was  jurisdiction  to  hear  the 
appeal,  and  I  so  expressed  myself  after  the  appeal  had  been 
heard.  Beg.  v.  Bamardo  {ubi  sup,)  is  distinguishable  from  the 
present  case,  and  I  think  the  court  was  quite  right  there.  It  is 
obvious  that  there  are  contempts  and  conteinpts,  and  some 
contempts  have  not  been  regarded  as  criminal.  For  instance,  in 
my  recollection  the  only  way  of  enforcing  payment  in  a  Chancery 
proceeding  was  by  an  attachment.  We  must  not  therefore  be 
misled  by  the  word  "contempf  or  "attachment.''  In  this 
case  the  proceeding  is  a  summary  conviction  for  a  criminal 
offence,  and  no  appeal  therefore  lies* 
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Lqpb.%  L.J. — ^The  question  before  us  is  one  of  very  great  iin-      oSbix 
portance.    It  is  whether  this  is  a  "  criminal  cause  or  matter  *'  with-    ^.g-,?* 
in  the  meaning^  of  sect.  47  of  the  Judicature  Act,  1873.    There     parnbll; 
are  different  kinds  of  attachment  for  contempt.     There  may  be      Kxparu 
an  attachment  for  not  doing  a  thing  in  a  civil  proceeding,  the      Tuohj. 
not  doing  of  which  is  not  criminal.     An  instance  of  that  kind  of       ig9o. 
attachment  is  found  in  Reg.  v.  Bartiardo  (ubi  sup.).    Then  there        — ;- 
may  be  an  attachment  for  doing  something  which  is  itself  criminal,    Cwd^Tf 
and  is  outside  the  suit.     Such  an  offence  is,  in  my  opinion,  a  courC^ium- 
"criminal  matter,'^  and  comes  within  sect.  42  of  the  Judicature  maryjyroeeM 
Act,  1873.    In  this  case  the  act  was  done  by  a  stranger  to  the  "^^?p?*^7" 
action,  and  was  an  attempt  to  interfere  with  the  administration  of     J^J^ 
justice  outside  the  action.     The  proceeding  commenced  with  the    Judxeaiure 
motion  against  Tuohy  and  ended  with  his  punishment.     I  am  ^*»  1873— 
clearly  of  opinion  that  the  order  was  made  in  a  criminal  matter.  ^  g^  J^  ^^  ' 
Whether  the  offence  was  indictable  or  not  I  express  no  opinion.  47. 

Solicitors  for  the  appellant,  Lewis  and  Lewis. 

Solicitors  for  the  respondent,  Wontner  and  Son. 
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May  10,  12,  and  June  21,  1890. 

(Before    Lord    Colbridge,   C.J.,  Hawkins,    Day,  Wills,   and 

GsANTHAir,   J  J,) 

Reg.  v.  Paul.  (a). 

Practice — Indictment  under  Griminal  Law  Amendment  Act,  1885, 
far  attempting  to  defile  girl  under  thirteen,  and  under  24  ^  25 
Vict.  c.  100,  for  an  indecent  assault — Oonviction  for  indecent 
assault — Admissibility  of  unsworn  testimony  of  girl  to  sup- 
port conviction— 24  ^  26  Vict.  c.  100,  s.  52—48  ^  49  Vict. 
c.  69,  8s.  4,  9. 

Upon  the  trial  of  an  indictment,  the  first  count  of  which  charged 
the  defendant,  under  sect.  4  of  the  Criminal  Law  Amendment 
Act,  1885,  with  attempting  to  have  unlawful  carnal  knowledge 
of  a  girl  under  the  age  of  thirteen  years;  and  the  second  count 
of  which  charged  him,  under  24  ^  25  Vict.  c.  100,  s.  52,  with 
an  indecent  assault  on  the  girl,  her  evideru^e  was  admitted  in 

(a)  Raportod  by  R.  OoNNiMaBAM  QuWi  Saq.,  Barristei^at-Law. 
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^■0.  support  of  both  charges,  although  it  had  not  been  giv&n  upon 

Paul.  oath.     The  jury  having  been  directed  that  there  was  not  sufji^ 

— .  dent  evidence  to  support  the  charge  contained  in  the  first  count 

1890.  of  the  indictment,  acquitted  the  defendant  upon  such  charge. 

Practice—  ^^^  convicted  him  of  the  indecent  assault  charged  in  the  second 

Evidence —  count.     In  order  to  support  the  conviction  for  the  indecent 

Indictment  assault,  the  evidence  was  insufficient  unless  the  evidence  which 

^mewnovr  '^^^  ^^^^  given  by  the  girl  was  admissible, 
under  Crimu  Seld,  that  the  proceedings  upon  each  cou/nt  of  the  indictment  were 

nal  Law  as  separate  and  distinct  as  if  such  counts  had  been  contained  in 
^TvM^^^d      ^^P^^^^^  indictments,  the  one  charging  the  defendant  with  the 

also  for  \n'  attempt  under  the  Criminal  Law  Amendment  Act,  1885>  the 

decent  assault  other  charging  him  with  the  indecent  assauU  under  24  ^  25 

T^^d^^  Fic^  c,  100,  s.  52  ;  and  that,  as  the  first-mentioned  Act  only 

oMauUonly—  rendei'cd  the  unsworn  evidence  of  the  girl  admissible  in  support 

AdmMnbiUty  of  the  first  count  of  the  indictment,  it   was  inadmissible  in 

of  iwwtoom  support  of  the  second  count,  and  the  conviction  could  not  tliere- 

S'rn./  fore  be  sustained. 

ioH  eonvic  Beg.  V.  Wealand  (58  L.  T.  Bep.  N.  8.  782 ;  16  Ooz  0.  0.  402  ; 

Mon-24  *  25  20  Q.B.  Div.  827 ;  57  L.  J.  44,  If.  0.)  distinguished. 

Vict.  c.  100, 
8  52—48  <fr  49 

Vict.  e.  69,    /^ ASB  reserved  for  the  opiaion  of  the  Court  by  Sir  Thomas 
S8. 4, 9,      Vy     Chambers,  Q.C.,  Recorder  of  London,  as  follows  : 

The  prisoner  was  tried  before  me  at  the  sessions  of  the  Central 
Criminal  Court  held  on  the  3rd  day  of  February,  1890,  upon  an 
indictment  charging  him  in  the  first  count,  under  sect.  4  of  the 
Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict.  c.  69),  with 
unlawfully  attempting  to  have  unlawful  carnal  knowledge  of 
Frances  Coles,  a  girl  under  the  age  of  thirteen  years,  and  in  the 
second  count,  under  24  &  25  Vict.  c.  100,  with  an  indecent 
assault  on  the  said  Frances  Coles,  then  being  a  young  person 
under  the  age  of  thirteen  years. 

The  evidence  of  Frances  Coles  was  received,  though  not  given 
upon  oath  under  the  provision  in  sect.  4  of  the  said  Criminal  Law 
Amendment  Act. 

At  the  close  of  the  case  for  the  prosecution,  I  held  that  there 
was  no  evidence  of  an  attempt  to  have  carnal  knowledge,  but 
that  the  evidence  of  the  girl  as  to  an  indecent  assault  was 
corroborated  by  other  material  evidence  implicating  the 
prisoner. 

Without  the  girPs  evidence^  the  evidence  as  to  an  indecent 
assault  would  have  been  insufficient  to  justify  a  conviction. 

The  counsel  for  the  defence  then  submitted  that  as  the  only 
charge  remaining  was  the  charge  of  indecent  assault,  and  as  there 
was  nothing  in  the  Criminal  Law  Amendment  Act,  1885,  to  make 
the  evidence  of  the  girl  admissible  without  oath  upon  a  charge 
of  indecent  assault,  there  was  no  evidence  to  go  to  the  jury  upon 
that  charge. 

I  decided  to  leave  the  case  to  the  jury  upon  the  evidence  of 
the  girl,  as  well  as  the  evidence  of  the  other  witnesses,  and  they 
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acquitted  the  prisoner  on  the  first  coant^  bat  found  him  guilty,  Raa. 

on  the  second  oonnt,  of  an  indecent  assault.  p  ^' 

I  reserved  the  question  of  the  admissibility  of  the  evidence,  .' 

and  respited  the  judgment,  and  released  the  prisoner  on  his  own  1890. 

recognisances,  until  the  Court  for  Crown  Cases  Reserved  shall  _  "~T 

have  decided  this  case.  Evidence  — 

The   question   reserved    for  tho  opinion   of    the    court   was  indictment 

whether   the  conviction    could,   under    the    circumstances,   be  f^  misde- 

supported.  ^^^^^  ^^^^^^ 

By   sect.   4  of   the   Criminal   Law   Amendment  Act,   1880   ^J^^^ 
(48  &  49  Vict.  c.  69),  it  is  enacted  that  j^^t,  1885, and 

Any  person  who  attempts  to  have  unlawful  carnal  knowledge  of  any  girl  under  the     also  for  tn- 
age  of  thirteen  yean  shall  be  guilty  of  a  misdemeanonr.    .    .    .    Where  upon  the  decent  cusault 
hearing  of  a  charge  under  this  section,  the  girl  in  respect  of  whom  the  o£fence  is  — Conviction 
charged  to  have  been  committed,  or  any  other  child  of  tender  years  who  is  tendered  as    for  indecent 
a  witness,  does  not,  in  the  opinion  of  the  court  or  justices,  understand  the  nature  of  an  aseaultoniy — 
oath,  the  evidence  of  such  girl,  or  other  child  of  tender  years,  may   be  received,  Admiseibility 
though  not  given  upon  oath,  if,  in  the  opinion  of  the  court  or  justices,  as  the  case    of  unatoom 
may  be,  such  girl  or  other  child  of  tender  years  is  possessed  of  sufficient  intelligence    teetimow^  of 
to  justify  the  reception  of  the  evidence,  and  understands  the  duty  of  speaking  the    girl  to  bu^. 
tmth :  Provided  that  no  person  shall  be  liable  to  be  convicted  of  the  o£fence  unless    port  cowoic- 
the  testimony  admitted  by  virtue  of  this  section,  and  given  on  behalf  of  the  prose-  Uon—Zi  ^  25 
cntion  shall  be  corroborated  by  some  other  material  evidence  in  support  thereof    Vici,  c.  100, 
implicating  the  accused.  «,  52-^8  4*  49 

By  sect.  9  of  the  same  Act  it  is  enacted  that  «8. 4, 9.  ' 

If  upon  the  trial  of  any  indictment  for  rape,  or  sny  ofiPence  made  felony  by  section 
four  of  this  Act,  the  jury  shall  be  satisfied  that  the  defendant  is  guilty  of  an  ofifence 
under  sections  throe,  four,  or  five  of  this  Act,  or  of  an  indecent  assault,  but  are  not 
satisfied  that  the  defendant  is  guilty  of  the  felony  charged  in  such  indictment,  or  of  * 

an  attempt  to  commit  the  same,  then  and  in  every  such  case  the  jury  may  acquit  the 
defendant  of  such  felony,  and  find  him  guilty  of  ouch  o£fence  as  aforesaid,  or  of  an 
indecent  aasanlt. 

Mliott,  for  the  prisoner,  .submitted  that  the  question  in  the 
present  case  was  distinguishable  from  that  in  Beg.  v.  Wealand 
(58  L.  T.  Rep.  N.  S.  782 ;  16  Cox  C.  0.  402 ;  20  Q.  B.  Div. 
827 ;  57  L.  J.  44,  M.G.)  because  in  that  case  the  prisoner  was 
indicted  for  the  felony,  while  here  he  was  only  indicted  for  the 
misdemeanour.  It  was  therefore  in  Reg,  v.  Wealund  competent 
to  the  jury  to  find  him  guilty  under  sect.  9  of  the  Criminal  Law 
Amendment  Act,  1885,  which  applies  to  felonies  under  sect.  4  of 
the  Act  and  not  to  misdemeanours.  Here  the  count  for  the 
attempt  having  failed,  all  that  was  left  was  the  count  for  indecent 
assault,  upon  which  the  unsworn  testimony  of  the  child  was 
inadmissible.  The  evidence,  although  admissible  upon  the  first 
count,  was  not  by  its  admission  made  evidence  upon  the  whole 
indichnent,  inasmuch  as  the  charge  in  the  first  count  was  as  dis- 
tinct from  the  charge  in  the  second  count  as  if  they  had  been 
contained  in  separate  indictments.  In  Reg.  v.  Wealand  the  jury 
were  enabled  by  the  statute  to  convict  upon  the  same  indictment 
for  the  indecent  assault,  which  they  were  not  enabled  to  do  here. 

C.  F.  Qillf  for  the  prosecution,  contended  that  the  girPs  evi- 
dence was  admissible  in  support  of  the  attempt  to  have  carnal 
knowledge,  and  had  the  Becoi^er  not  stopped  the   case  on  the 

VOL.  xvn.  I 
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Heo.  first  coanty  the  jary  would  haye  been  entitled  to  have  convicted 

p'^  the  prisoner  of  ihe  lesser  offence^  according  to  Beg.  v.  Wealand ; 

for  sect.  9  of   the"  Act  expressly  refers  to  the  jury  not  being 

1890.  satisfied  that  the  defendant  is  gnilty  of  an  attempt  to  commit  the 

ProHcB  offence.     The  jury,  therefore  being  entitled  to  find  the  prisoner 

Evidence  —  gnilty  of  the  lesser  offence  on  the  first  connt^  in  support  of  which 

Indictment  the  unsworn  evidence  was  clearly  admissible^  their  verdict  mast 

for  miede-  j^^  ta^en  to  be  supported  by  such  evidence,  and  the  conviction 

undsr  Crimi^  ^^  therefore  right. 

nalLaw      ,:  \  it...  Our.  odv.Vult, 

i^riMS*^        ^^  ^^' — ^^^^^^s^  J.  read  the  following  judgment. — I   am 
dUofor'^    of  opinion  that  the  conviction  in. this  case  cannot  be   supported. 
decent  assa/uU  The   indictment  in  the   first  count  charged  the  prisoner  (under 
-jConmetion  gect.  4  of  the  Criminal  Law  Amendment  Act,  1885,  48  &  49 
<w»atS^X—  yic*'-  c«  69)   ^^^^  ^  misdemeanour  in  having  attempted  to  have 
AdmitwibiUty  Carnal  knowledge  of  a  girl  under  the  age  of  thirteen  years,  and 
of  wMwom  in  the  second   count   (under  the   52nd  section  of  the  OfFences 
STJL'f  ?gaiiist  the  Person  Act,  1861,  24  &  25  Vict.  c.  100)  with  an 
port  eonvic'  indecent  assault  upon  the  same  girl.     The  case  was  tried  before 
ti<m— 24  f  25  the  Becorder  of  London,  at  the  Central  Criminal  Court.     The 
^^^^^^49  ^^^^  being  of  tender  years,  and  not  understanding  the  nature  of  an 
V«ci.c.  «9,    oath,  her  unsworn  evidence  was  received ,  under  the   provisions 
M.4,  ft.      contained  in  sect.  4  of  the  first-mentioned  Act.     At  the  dlose'  of 
the  case  for  the  prosecution,  th6  Recorder  held  that  th6re  was  no 
evidence  of  the  attempt  charged  in  the  first  count ;  as   to  that 
count,   therefore,  the  prisoner  was  at  the  close  of  the  summing- 
up  acquitted  by  the  jury.     As  to  the  second  count,  the  case  states 
that,  although  the  girl's  statement  was  corroborated,  as  required 
by   sect.  4,  by  other  material  evidence  implicating  the  prisoner, 
still  such  corroborative  evidence  without  that  of  the  girl  was 
insufficient  to  justify  a  conviction.     Objection  was  duly  taken  by 
the  learned  counsel  for  the  prisoner  that  the  evidence  of  the  girl 
without  oath  was  altogether  inadmissible  upon  the  second  count, 
and  ought,  therefore,  so  far  as  it  related  to  that  count,  to  be 
excluded  from  the  consideration  of  the  jury.    .  The  Recorder, 
however,  decided  otherwise,  and  diretrted  the  jury  that,  in  con- 
sidering the  second  count,  they  might  have  regard  to  the  whole 
of  the  evidence  before  them,  the  unsworn  as  well  as  the  sworn, 
and  with  that^  direction  the  jury  found  the  prisonet  guilty  of  an 
indecent  assault.     Notwithstanding  a  passage  to  be  found  in 
1   Hale  P.  C.  684,  and  which  I  shall  cite  het^after,  I  do  not 
suppose  any  one  would,  before  the  piissing  of  the  Criminal  Law 
Amendment    Act,    1885,   have  ventured  to  suggest  that  the 
unsworn  statement  of  the  ^rl  could  hav6  been  received  in 
support  of  any  part  of  the  inaictment,  no  matter  how  strongly 
it  might  have  been  corroborated  by  other  unobjectionable  evidence. 
The  Criminal  Law  Amendment  Act,  1885,  was  passed  with  a 
view,  among  other  things,  to  afford'greater  protection  to  young 
female  children  of  tender  years,  who  were,  often,  when  alone  or 
in  the  companionsfaip  merely  of  other  chtidren  of  their  own  age. 
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made  the  victims  of  wickedly  lastfal  inen^  who  desired  carnal        R«>< 
knowledge  of  their  bodies,  and  who,  by  reason  of  the  inability  of       p^^^ 

soch  children  to  understand  the  nature  of  an  oath,  were  f  re-        .' 

quently  enabled  to  carry  out  their  criminal  desires  with  impunity.        i^^O. 
With  a  view  to  remedy  this  unsatisfactory  state  of  things,   it    p^^^^J^^ 
was  by  the  4th  section  of  the  Act  enacted  that  "  any  person   Evidence^ 
who  unlawfully  and   carnally  knows  any  girl   under  the  age    indictment 
of  thirteen  years  shall  be  guilty  of  felony,     and  "  any  person    ^^^  «**»<*«• 
who    attempts    to    have    unlawful    carnal    knowledge    of    any  ^^nder  CHmu 
girl  under  the  age  of  thirteen  years  shall  be  guilty  of  a   mis-      nal  Law 
demeanour/'     Later  on  in  the  same  section  occurs  that  enact-  /r*t^^**^ 
ment  which  has  given  rise  to  the  question  now  before  us,  and    aUoforln- 
which  is  in  these  terms :  *'  Where  upon  the  hearing  of  a  charge  decent  (issault 
under   this  section  the   girl  in   respect  of  whom  the  offence  is  —Conviction 
charged  to  have  been  committed,  or  any  other  child  of  tender  ^^*j^jj[?^_ 
years  who  is  tendered   as  a  witness,  does  not,  in  the  opinion  of  AdmiistbiUty 
the  court  or    justices,   understand  the  nature  of  an  oath,  the  <>/  ^nswom 
evidence   of   such    girl,   or   other   chQd   of  tender  years,  may  ^^*{^^^p{ 
be   received,   though    not  given   upon  oath,  if,  in  the  opinion  porteonvic- 
of  the  court  or  justices,  as  the  case  may  be,  sach  girl,  or  other  «o»— 24  4-  25 
child  of  tender  years,  is  possessed  of  sufficient  intelligence  to   ^'o^s^^!?  4*9 
justify  the  reception  of  the  evidence,  and  understands  the  duty  of  ''vict.  c.  69, 
speaking  the  truth/'     Then  follows  a  proviso  requiring  corrobo*      m.  4, 9. 
rative  evidence  implicating  the  accused.     Although  it  does  not 
directly  affect  the  matter  we  have  to  decide,  it  may  be  interesting 
to  note  that  the  idea  of  admitting  the  evidence  of  an  intelligent 
child  of  tender  years  without  oath  is  not  new.    In  Hale's  Pleas  of 
the  Grown,  vol.  i.,  p.  631,  dealing  with  the  testimony  of  children 
in  charges  of  rape,  occurs  this  passage :  ^'  It  seems  to  me  that  if 
it  appear  to  the  court  that  she  hath  that  sense  and  understand- 
ing that  she  knows  and  considers  the  obligation  of  an  oath,  though 
she  be  under  twelve  years,  she  may  be  sworn ;  thus  we  find  it 
done  in  cases  of  evidences  against  witches,  an  infant  of  nine  years 
old  was  sworn :  (Dalt,  cap.  iii.  p.  297,  k,)     But  if  it  be  an  infant 
of  such  tender  years  that  in  point  of  discretion  the  court  sees  it 
unfit  to  swear  her,  yet  I  thiuK  she  ought  to  be  heard  without  oath 
to  give  the  court  information,  though  singly  of  itself  it  ought 
not  to  move  the  jury  to  convict  the  offender.    Nor  is  it  in  itself  a 
sufficient  testimony,  because  not  upon  oath,  without  concurrence 
of  other  proofs,  that  may  render  the  thing  probable ;  and  my 
reasons  are :  First,  the  nature  of  the  offence,  which  is  most  times 
secret,  and  no  other  testimony  can  be  had  of  the  very  doing  of 
the  fact,  but  the  party  upon  whom  it  is  committed,  though  there 
may  be  other  concurrent  proofs  of  the  facts  when  it  is  done. 
Secondly,  because  if  the  child  complains  presently  of  the  wrong 
done  to  her  to  the  mother  or  other  relations,  their  evidence  upon 
oath  shall  be  taken,  yet  it  is  but  a  narrative  of  what  the  child  told 
them  without  oath,  and  there  is  much  more  reason  for  the  court 
to  hear  the  relation  of  the  child  herself,  than  to  receive  it  at  second 
hand  from  those  that  swear  they  heard  her  say  so ;  for  such  a 

I  2 
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Rbo.        relation  may  be  falsified  or  otherwise  represented  at  the  second 
p*'-  hand  than  when  it  was  first  delivered.     But  in  both  these  cases, 

.'       whether  the  infant  be  sworn  or  no,  it  is  necessary,  to  render  their 

1890.        evidence  credible,  that  there  shonld  be  concurrent  evidence  to 

~r        make  out  the  fact,  and  not  to  ground  a  conviction  singly  upon 

Evidence  —  ^^^^  ^^  accusation  with  or  without  oath  of  an  infant.     For  in 

Indictment    many  casos  there  may  be  reason  to  admit  such  witnesses  to  be  heard, 

for  misde-    j^  casos  especially  of  this  nature,  which  yet  the  jury  is  not  bound 

vnd^Cr^i'  ^  believe ;  for  the  excellency  of  the  trial  by  jury  is  in  that  they 

nal  Law     are  the  triers  of  the  credit  of  the  witnesses  as  well  as  the  truth  of 

Amendment  the  fact ;  it  is  one  thing,  whether  a  witness  be  admissible  to 

aUo^*in^   be    heard,   another   thing,  whether    they   are   to  be    believed 

decent  asswult  when  heard.''    Notwithstanding  this  passage,  it  must,  I  think,  be 

-^Conviction  taken  that  before  the  passing  of  the  Criminal  Law  Amendment 

fusavU^^—  '^^^'  1885,  whatever  may  have    been  done   in  some  particular 

AdmMsHnUty  cases,  no    testimony    whatever    could   on   a    criminal  trial  be 

of  ynswom  received  except  upon  oath,  and  that  the  testimony  of  an  infant  not 

^^^V^^  ^^  competent  to  take  an  oath  could  not  be  accepted  at  all :  (see  Bex 

port  convic'  ^'  Braiser,  1  Leach  C.  L.  199 ;  1  East  P.  C.  c.  10,  s.  5,  and  Rex 

<ion— 24  4*  25  V.  Powell,  1  Leach  C.  L.  110.     See  also  Best's  Law  of  Evidence, 

«^2M"8^^49  ^^^  ®^^^''  **^'  ^^^'  *^?  Taylor  on  Evidence,  6th  edit.,  vol.  ii., 
'  Vict,  e.69  P*  1194^  where  the  subject  is  more  fully  discussed).  The  excep- 
88.4,9.  '  tion  to  this  general  rule,  relied  on  in  support  of  this  conviction, 
depends,  therefore,  absolutely  and  entirely  upon  the  true  inter- 
pretation of  the  language  of  the  4th  section  of  the  statute,  beyond 
which  we  cannot  look.  Now,  that  section  renders  the  evidence 
admissible  only  upon  the  hearing  of  a  charge  under  that  section, 
and  the  only  cnarges  to  which  that  section  relates,  are  having,  or 
attempting  to  have,  carnal  knowledge  of  a  girl  under  thirteen 
years  of  age.  The  crimes  of  rape  and  indecent  assault  are  not 
even  referred  to  in  the  section  from  beginning  to  end.  Why  the 
exception  allowing  unsworn  evidence  was  not  extended  to  the 
offences  of  rape  and  indecent  assault,  to  the  latter  of  which  little 
children  are  perhaps  even  more  often  subjected  than  any  other, 
I  do  not  pretend  to  say.  It  may  have  been  an  oversight ;  it  may 
have  been  intentional.  I  only  know  the  exception  is  not  in  fact 
extended  to  either  of  such  offences,  and  we  must  construe  the 
Act  as  we  find  it.  It  was  suggested,  however,  that  inasmuch  as 
the  first  count  of  the  indictment  was  in  respect  of  a  charge,  upon 
the  hearing  of  which  the  unsworn  testimony  of  the  girl  was  admis- 
sible, and  as  such  unsworn  testimony  was  received  upon  that 
charge,  it  became  legal  evidence  upon  the  whole  indictment, 
although  had  the  second  count  stood  alone  it  would  have  been 
clearly  inadmissible.  I  confess  I  am  startled  by  this  proposition. 
Reg.  V.  Wealand  {ubi  sup.)  is  said  to  be  an  authority  in  favour  of 
that  view.  To  this  I  cannot  assent,  and  I  propose  presently  to 
point  out  the  difference  between  that  case  and  the  present,  which 
renders  it  no  authority  at  all  upon  the  question  we  have  to  decide. 
Before  doing  so,  however,  I  desire  to  offer  one  or  two  other 
observations  in  support  of  the  view  I  take.     In  the  first  place^  I 
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must  note  that  this  indictment  is  one  for  misdemeanour,  and  I  do       Baa. 
not  imagine  it  will  be  dispated  that  several  distinct  and  different       ^* 
misdemeanours  may  be  charged  in  as  many  different  counts  of  the         ^^^ 
same  indictment^  and  when  so  chargfed  they  should^  in  my  judg-        1890. 
ment^  be  treated  as  though  they  had  been  made  the  subject  of  so        ""jr 
many  different  and  distinct  indictments :  (See  per  Blackburn^  J.  Evidetu^^ 
in  Liatham  y.  Bay,  S3  L.  J.  199^  M.  G. ;  5  B.  &  S.  635,  and  Beg,   indictment 
V.  Oampbell,  1  Q.  B.  781.     See  also  Taylor  on  Evidence,  6th    formisde^ 
edit.,  8.  308,  pp.  346-7.)     Thus  treating  them,  it  seems  to  me  to  ^^""^^ 
follow  that  no  evidence  which  is  not  admissible  upon  the  parti-     nai  Law 
cnlar  count  under  investigation  can  be  used  in  support  of  it  Ammdmeni 
simply  because  such  evidence  is  admissible  upon  another  charge, '^^^y^^*^^ 
the  subject  of  another  count  in  the  same  indictment,  any  more  decent  ^auault 
than  it  would  have  been  had  the  count  under  consideration  formed  —Conviction 
the  subject  of  a  separate  indictment.     If  it  were  otherwise,  it  ^^  *^*?**L 
would  practically  be  in  the  power  of  a  prosecutor  to  alter  the  law  ^A^isHhiUty 
of  evidence  at  his  pleasure,  by  includiug  several  misdemeanours   of  unsworn 
in  one  indictment,  instead  of  preferring  several  indictments,  and  *«f***»<»»y  of 
so  making  every  piece  of  evidence,  though  only  strictly  admissible  ?^^^  ^J!^. 
upon  one  count,  evidence  upon  the  whole  indictment.     Let  me  tion—24  ^  25 
illustrate  this  by  supposing  the  case  of  the  trial  of  an  indictment   ^^^'  ^'  i^* 
for  false  pretences  charging  in  several  counts  as  many  distinct  '*  7^^/  ^ 
and  different  offences.  On  one  of  those  counts  the  deposition  of  a      ««.  4, 9. 
sick  witness  unable  to  travel, taken  (under  11  &  12  Vict.  c.42,b.  17) 
in  the  presence  of  the  prisoner  upon  the  charge  contained  in  that 
count,  would  beclearly  admissible  upon  that  specific  charge ;  but  it 
would  as  clearly  not  be  admissible  upon  the  other  distinctly  different 
charges,  respecting  which  it  was  not   so  taken :    (see  Reg.  v. 
Leadbetter,  3  C.  &  K.  108.)     Another  illustration  may  be  found 
by  supposing  an  indictment  containing  three  counts  for  separate 
and  distinct  larcenies,  under  sect.   5  of  24  &  25  Vict.  c.  96. 
Could  it  be  contended  that  the  deposition  of  a  sick  witness  taken 
on  one  charge  of  stealing  would  be  evidence  upon  the   other 
charges,  simply  because  they  were  included  in  the  same  indict- 
ment?    Take,  again,  the   case   of  a  prisoner  charged  with  an 
offence  under  the  Criminal  Law  Amendment  Act,  1885,  who  by 
sect.  20  is  made  a  competent  witness  on  such  charge.     Could  he, 
if  the  indictment  against  him  contained  counts  for  an  indecent 
and  also  for  a  common  assault,  insist  upon  giving  evidence  as  to 
common  assault,  though  such  testimony  would  be  inadmissible 
if  the  counts  were,  as  they  might  be,  separately  tried  ?     Take, 
again,  this  very  case.     Suppose  a  count  for  either  an  indecent 
or  a  common  assault  committed  on  a  different  day  to  have  been 
added  to  the  present   indictment.      Could  the  girPs   unsworn 
testimony  have  been  used  to  prove  that  count  ?     Beg,  v.  Owen 
(58  L.  T.  Rep.  N.  S.  780 ;  16  Cox  C.  C.  397;  20  Q.  B.  Div.  829; 
57  L.  J.  46,  M.  C.)  in  no  degree  militates  against  this  view. 
There  the  prisoner  was  tried  on  an  indictment  containing  two 
counts,  one  for  an  indecent,  the  other  for  a  common  assault,  and 
he  gave  evidence  in  his  own  defence.      In  his  evidence  he 
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Ria.        admitted  a  oommon  assault^  bat  denied  an  indecent  one.     Of  the 
p'^'  latter  he  waB  acquitted^  of  the  former  he  was  found  gnilty.     On 

"  a  case  reserved^   it  was  objected  that  the  admission   of  the 

1890.        prisoner  in  his  evidence  of  the  common  assault  was  not  admissible^ 
~~        because  he  could  not  be  a  witness  for  himself  on  such  a  charg^. 
Evidn^^   But  it  was  held  that  the  objection  had  no  substance,  bocause.it 
Indicimmi    was  in  the  option  of  the  prisoner  to  be  examined  as  a  witness^ 
for  misde-    and  jf^  electing  to  be  sworn,  he  voluntarily  chose  to  give  evidence, 
uvd^^Cr^u  ^^  ^^  make  a  statement  not  only  as  to  the  count  on  which  his 
fiaiLaw     evidence  was  admissible,  but  also  as  to  one  upon  which  he  was 
AmtmdfMnt  not  compelled   to   say  anything,   his   statement   was    properly 
oLo  foSf  in?^  receivable  against  himself,  not  by  reason  of  the  statute,  but  as  an 
decent  aesauU  admission.     That  decision  was  clearly  right ;  but  I  observe  that 
—Conviction  the  Lord  Chief  Justice,  in  delivering  the  judgment  of  the  court, 
jor  ^^^^  said  :  "  The  direction  of  the  jury  would  perhaps  have  been  more 
Adrnis^Mity  Complete  if  the  learned  chairman  had  told  them  that  the  prisoner 
of  unsworn    was  Only  an  admissible  witness  to  the  indecent  assault^  and  had 
teetinumyof  no  right  to  givo  evidence  on  the  question  as  to  the  common 
j^orteonvie.   assault,  which  they  must  determine  without  reference  to  his 
tioT^— 24  4*  25  testimony/'     No  such  direction  was  given  to  the  jury  in  the 
Vict.  c.  100,  present  case,  but  they  were  led  to  treat  the  evidence  objected  to 
'  Vict  c  td  ^^  admissible  upon  the  whole  indictment,  which,  in  my  opinion, 
88.  4,9.  '    was  wrong.     Perhaps  I  may  venture  to  suggest  one  test,  which 
seems  to  me  to  be  crucial.     Suppose  the  girl  to  have  negatived 
any  attempt  to  have  carnal  knowledge  of  her  person^  and  the 
counsel  for  the  prosecution  then  to  have  directed  attention  to, 
and  proceeded  to  examine  her  pointedly  respecting,  the  indecent 
assault.     Would  he,  after  objection,  have  been  permitted  so  to 
do  ?     If  to  this  question  the  answer  is  '*  No,**  as  I  conceive  it 
must  be,  it  is,  to  my  mind,  conclusive  in  favour  of  the  objection 
now  raised  for  the  prisoner.     Direct  authority  upon  the  subject 
can  hardly  be  looked  for ;  but  in  Taylor  on  Evidence,  6th  edit., 
sect.  754,  p.  733,  the  rule,  as  I  understand  it,  is  clearly  stated, 
viz.,  that  whatever  issues  are  joined  upon  any  counts  or  pleas 
are  to  be  tried  by  the  jury  distinctly  from  each  other;  citing, 
among  other  authorities,  Gouid  v.  OUvei'  (2  M.  &  G.  234,  per 
Tindall,  C.J.).     It  is  true  that  sect.  754  has  reference  to  civil 
causes,  but  possibly  even  greater  strictness  prevails  in  criminal 
cases :  (see  also  sect.  326,  p.  807.)     The  case  of  Reg.  v.  Fuidge 
(9  L.  T.  Rep.  N.  S.  777;  9  Cox  C.  C.  430;  83  L.  J.  74,  M.  C.) 
was  referred  to  by  the  prisoner's  counsel  in  the  course  of  the 
argument ;  but  I  do  not  think  it  materially  assists  the  elucidation 
of  the  question  now  raised.     If  the  case  of  the  prosecution  is 
put  upon  the   ground  that  if  evidence  which  is  admissible  is 
given  upon  any  one  count,  it  is  admissible  upon  the  whole  indict- 
ment, even  though  it  contains  forty  counts,  that  is  a  fallacy  and 
untenable.     It  is  no  more  admissible  than  it  is  inadmissible  upon 
the  whole  indictment.     Why,  I  ask,  is  it  more  reasonable  or 
logical,    or    in   accordance    with    justice,  to   say    that,    being 
admissible  in  one  count  out  of  forty,  it  is  admissible  upon  the 
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rexnaining  tbirty-niDe  counts  upon  which  it  would  otherwise  be  Rto. 

inadmissible^  than  it  would  be  to  say  that^  because  it  is  inad-  p^* 

znissible  upon  thirty-nine  counts^  it  is  therefore  inadmissible  on  _' 

tbe  one   count   on  which   it  would  otherwise   be  admissible  ?  1890. 

Justice  would  seem   to  be  rather  in  favour   of  rejecting  the  "T^__ 

eiridence  altogether  because  it  is  hot  admissible  on  every  county  Evidence  — 

for  to  admit  it  is  calculated  greatly  to  prejudice  the  jury  against  Indictment 

the  prisoner^  it  being   difficult  for  them^  even  with   the  most  M  *»"<*«- 


careful  summing  up  of  the  judge^  to  dismiss  from  their  mind  ^^^^  oimi- 
evidence  once  before  them  for  any  purpose.     The  truth  is  that     ftai  Law 
neither  proposition  is  tenable.     The  true  solution  is  that  upon  Amendment 
the  one  count  it  is  admissible  because  the  statute  has  made  it  so.  '^^lio  jbr  in- 
TJpon  the  other  count  it  is  inadmissible  because  the  statute  has  decent  assault 
left  it  as  it  was,  viz.,  inadmissible;  and  as  to  any  prejudice  —Conviction 
created  by  its  reception  on  the  one  count,  the  judge  ought  to  do  ^^^^^^^ 
his  best  to  counteract  such- prejudice  by  telling  the  jury  to  ignore  j^issibiuty 
the  evidence  as  far  as  possible,  in  considering  those  counts  on  of  unaioom 
which  it  is  inadmissible.      I  now  proceed   to   discuss  Reg.  v.  **f^j*J^^  *f 
Wealand,  and  to  point  out  the  clear  distinction  between  that  ^'^conrS^ 
case  and  the  present.     In  that  case  the  prisoner  was  indicted  in  tion^24  j*  25 
one  count  simply  for  the  felopy  of  carnally  knowing  a  girl  under   ^*«^-  c- 100» 
thirteen.     The  evidence  of  the  girl^  though  not  on  oath,  ^as  *'^,^^^^*^ 
received  under  sect.  4,  and  upon   that  charge  it  was  clearly      «».  4,9.  ' 
admissible  within  the  express  language  of  the   statute.     The 
jury  found  the   prisoner  not  guilty  of  the  felony,  but,  being 
satisfied  that  he  was  guilty  of  an  indecent  assault,  they,  under 
the  express  provision  contained  in  sect.  9  of  the.  Act,  found  him 
guilty  of  such  assault;  but  for  this  section  they  would  have 
been  bound  to  acquit  him  altogether.     Now,  in  that  case,  no 
objection  could  have  been  made  to  the  unsworn  testimony,  for 
the  4th  section  expressly  made  it  admissible  upon  the  only  count 
which  the  jury  had  to  dispose  of ;  and  in  authorising  the  jury 
under  that  count  to  convict  of  an  indecent  assault,  though  no 
indecent  assault  was  charged,  the  Legislattire  must  be  taken  to 
have  intended  them  in  the  consideration  of  their  verdict  to  deal 
with,  all  the  evidence  before  them,  forgetting  that  the  exception 
to  the  general  rule  of  evidence  was  not  made  to   extend  to 
charges  other  than  those  in  sect..  4.     I  was  a  pa^rty  to  the  judg- 
ment, and  agree  in  all  the  observations  of  the  Lord  Chief  Justice 
in  delivering  it,  and  I  venture  to  think  they  are  rather  in  favour 
of  than  against  my  view  of  this  case.     In  the  present  case,  upon 
the  first  count  no  doubt  the  evidence  was  admissible,  but  upon 
that   count  the  jury  had  no  power  to  convict  of  an  indecent 
assault;  while  upon  the  second  count,  which  was  for  an  indecent 
assault  simply,  the  evidence  was  inadmissible.     It  is  strangely 
anomalous  to  suppose  that  a  person,  being  acquitted  upon  a 
charge  on  which  unsworn  evidence  was  admissible,  should  never- 
theless be  lawfully  convicted  on  such  evidence  upon  a  count  on 
which  it  was  wholly  inadmissible.     To  my  mind,  such  a  proposi- 
tion is  contrary  to  reason,  good  sense,  and  law.     I  note  particn* 
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larly  an  observation  in  the  judgment  of  the  Lord  Chief  Justice 
in  Reg.  v.  Wealand,  that  the  anomaly  therein  pointed  out  ^'  may 
lead  to  a  prisoner  being  indicted  for  the  graver  offence  under 
sect.  4  Yfhen  it  is  known  that  he  can  only  be  convicted  of  a  less 
offence  under  sect.  9,  on  unsworn  testimony  given  in  support  of 
the  charge  under  sect.  4.^'  On  this  I  can  only  say  that^  should 
such  a  course  be  adopted^  I  should  look  upon  it  as  a  scandalous 
abuse  of  the  law  with  a  view  to  convict  the  accused  of  a  grave 
offence  upon  evidence  known  to  be  inadmissible  if  the  indict- 
ment were  confined  to  an  honest  statement  of  the  real  charge.  I 
agree  that  the  law  created  by  the  statute  is  in  a  very  unsatisfac- 
tory state^  and  requires  much  amendment ;  but  upon  the  point 
raised  in  this  case  I  entertain  no  doubt  that  the  conviction 
cannot  be  sustained^  and  ought  to  be  quashed. 

Conviction  quashed. 

Solicitor  for  the  prosecution^  The  SoUcitor  to  the  Treasury. 

Solicitor  for  the  prisoner,  W,  Edwin. 
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May  10,  12,  and  June  21,  1890. 
(Before  Lord  Coleridge,  C.J.,  Hawkins,  Day,  Wills,  and 

GrRANTHAM,  JJ.) 

Reg.  v.  Ripley  and  Reg.  v.  Campion,  (a) 

Practice — Corrupt  pi'o^tices  —  Prosecution  by  public  prosecutor 
—  Order  of  election  court  for  trial  before  another  court  — 
Jurisdiction  of  court  to  try  cffence  committed  in  another  covmiy 
— Venus  in  margin  of  indictment  different  from  venue  in  body  of 
indictment — Order  for  prosecution  for  a  *'  corrupt  practice  " — 
Indictment  for  a  number  of  corrupt  practices  —  Municipal 
Elections  {Corrupt  and  Illegal  Practices)  Act,  1884  (47  ^  48 
Vict.  c.  70),  s.  28, 

Upon  the  trial,  pursuant  to  the  Municipal  Corporations  Ad,  1882, 
of  a  petition  against  a  municipal  election,  the  court  before  whom 
the  trial  takes  place  have  no  power  to  make  an  order  for  the  trial, 
in  a  county  other  than  that  in  which  the  borough  is  situate,  of  a 
charge  of  bribery  alleged  to  liave  been  committed  in  such  borough 

(ja)  Reported  by  R.  Gunninohak  Glen,  Esq.,  Barrister-At-Law. 
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during  the  elecHon.     An  order  of  an  election  court  for  the  prose-        Rw». 
cution  of  any  person  for  a  "  corrupt  practice  "  unthoiit  further  ^' 

specifying  the  particular  offence  or  offences  for  which  the  prose-         req, 
cution  is  authorised  is  not  had  for  want  of 'particularity .  v. 

Where  such  an  order  has  been  made  it  is  not  essential  for  the     Campion. 
validity  of  an  indictment  founded  upon  it  that  facts  sufficient        ]g9o. 

to  establish  the  jurisdiction  of  the  court  to  try  an  offence  alleged        

to  have  been  committed  in  another  jurisdiction  should  be  stated    JP*^<*«**««~- 
in  the  indictment,  praeticea  — 

The  Municipal   Elections   {Corrupt  and   Illegal  Practices)   Act,  Jurisdiction 
1884,  by  including  a  number  of  corrupt  a^cts  in  the  expression    <>/  election 
''a  corrupt  practice  '^  enables  prosecutions  for  all  or  any  of  the  ^d«*eT6efor« 
a^ts  included  in  such  expression,  and  therefore  an   order  of  an  another  court 
election    court    which    directs  a  prosecution  for  ''  a  corrupt    —Trial  in 
practice "  must  be  interpreted  as  being  intended  to  authorise  ^^^J^^^y 
a  prosecution  for  some  of  the  corrupt  acts  included  by  the  Act  in     in  which 
such  expression,,  and  an  indictment  which  charges  any  number  ofence  com- 
of  such  corrupt  acts  is  sufficiently  justified  by  such  an  order.         Vmws— Order 

At   the  trial  of  a  petition  against  a  municipal  election  for  the  /„  proascti- 
borough  of  Nottingham  before  a  commissioner  appointed  pur^   tionfor  "a 
suant  to  the  Municipal  Corporations  Act,  1882,  an  order  was      *'^^^*_ 
made  by  such  commissioner  under  sect,   28  of  the  Municipal    indictment 
Corporations  {Corrupt  and  Illegal  Practices)  Act,  1884,  for  the   for  number 
trial  of  certain  persons  at  the  assizes  at  Derby  for  "  a  corrupt    *'{^^"*'**^ 
practiced'     An  indictment  which  contained  a  number  of  counts,  ^ ^  ^AYict. 
each  of  which  alleged  a  separate  and  distinct  corrupt  practice,   e.  70,  s,  28. 
having  been  found  by  the  grand  jury  at  Derby  against  each  of 
the  defendants,  and  he  haviny  pleaded  guilty  to  such  indictment, 
subject  to  certain  questions  raised  at  the  trial. 

Held,  upon  a  case  reserved  for  this  court,  that  the  election  court 
had  jurisdiction  to  make  the  ordei*  authorising  the  prosecution  ; 
that  the  order  wa>s  sufficient  without  describing  the  nature  of  the 
corrupt  practice  in  respect  of  which  the  prosecution  was  directed ; 
that  it  was  not  necessary,  in  order  to  confer  upon  the  court  at 
Derby  jurisdiction  to  try  the  case,  that  the  indictment  should 
have  been  found  by  a  Nottingham  grand  jury  and  tlien  remitted 
to  Derby  for  trial,  nor  that  the  indictment  should  have  stated  on 
the  face  of  it  the  facts  which  conferred  jurisdiction  to  indict  and 
try  in  Derbyshire  an  offence  committsd  in  Nottingham ;  and 
that  the  prosecution  in  Derbyshire  of  several  distinct  acts  of 
bribery  was  sufficiently  warranted  by  the  order,  although  such 
order  merely  refei'red  to  a  '*  corrupt  pra>ctice.'' 

i^ASE  stated  by  Hawkins,  J.  as  follows  : 

These  defendants  were  tried  before  me  on  separate  indictments 
at  the  last  Derby  Assizes  for  bribery  alleged  to  have  been 
committed  at  Nottingham  during  a  municipal  election  for  the 
borough  of  Nottingham  in  November,  1889. 

Each  defendant  pleaded  guilty  subject  to  the  opinion  of  the 
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Rbo,       Court  for  Crown  Cases  Reserved  apon  the  qaestions  hereinaflber 

rbq.  On  the  trial  of  an  election  petition  arising  oat  of  the  said 

o.  election  before  H.   B.   Mansel  Jones^   Esq.^  a  barrister^   duly 

OiMFioN.  appointed  for  the  trial  of  manicipal  election  petitions  parsaant  to 

1890.  ^^^  Manicipal  Corporations  Act^  1882^  orders  were  made  by  him 

— -^  for  the  trial  at  the  Derby  Assizes  of  each  of  the  defendants  for 

Frachce—'  ^  corrapt  practice. 

vrc^Uct*—^  A  copy  of  the  order  so  made  in  Riley's  case  is  hereanto 

jwnsdMtvyii  annexed,  (a) 
^S  *^**5?^     A  copy  of  the  indictment  against  Riley  is  also  annexed.  (6) 

ordsrj^  h^ore      ^^^  j^^^  ^^^^  ^^  i^  ^^  following  terms :  The  Municipal  Oorporations  Act,  1882 
^    m^?^  and  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884.--At  a  court 
^*y^*l^    holden  on  the  3rd  day  of  March,  1890,  at  the  Guildhall,  Nottingham,  for  the  trial  of  a 
etMniy  other   municipal  election  petition  for  the  Trent  Ward  of  the  borough  of  Nottingham,  before 
than  cowiUy    h.  R.  Mansel  Jones,  Esquire,  one  of  the  barristers  appointed  for  the  trial  of  municipal 
in  which      election  petitions  pursuant  to  the  Municipal  Corporations  Act  1882.   Whereas  Samuel 
ofMC0  com'    Riley  has  this  day  been  prosecuted  before  me  for  a  oorrupt  practice.    And  whereas  I 
wUtod  —      think  it  in  the  interests  of  justice  expedient  that  the  said  Samuel  Riley  should  be 
V^wus — Order  tried  before  some  other  court.    And  whereas  I  am  of  opinion  that  the  CTidence  is 
for  proieeu-    sufScient  to  put  the  said  Samuel  Riley  upon  his  trial  for  the  said  offence.     I  do 
Hon  for  "  a    therefore  order  the  said  Samuel  Riley  to  hie  prosecuted  on  indictment  for  the  said 
corrupt       offence  before  the  justices  of  oyer  and  terminer,  and  gaol  deliTery  to-be  holden  at 
practice  "t-    Derby  in  and  for  the  county  of  Derby,  and  I  do  hereby  commit  the  said  Samuel 
Indictment    Riley  to  take  his  trial  at  the  said  sessions  of  oyer  and  terminer  and  gaol  delivery  to 
for  number  of  be  holden  at  Derby  in  and  for  the  said  county  of  Derby.    I  do  therefore  command 
corrupt       the  constables  and  all  other  peace  officers  of  the  said  town  of  Nottingham  forthwith 
practices  —    safely  to  couTcy  the  said  Samuel  Riley  to  Her  Majesty's  prison  for  the  said  town  of 
47  4*  ^  ^^^*  Nottingham,  and  deliver  the  said  Siunuel  Riley  to  the  keeper  thereof,  together  with 
c.  /O,  s,  28.    this  warrant,  and  I  do  also  in  like  manner  command  you,  the  said  keeper  of  the  said 
prison,  to  receive  the  said  Samuel  Riley  there  in  safe  and  secure  custody  to  detain 
and  keep  until  the  next  sessions  aforesaid  to  be  holden  in  and  for  the  said  county  of 
Derby,  to  answer  the  premises,  or  until  the  said  Samuel  Riley  shall  be  from  thence 
sooner  discharged  by  the  due  course  of  law.     Herein  fail  not,  respectively,  at  your 
peril. — As  witness  my  hand  this  3rd  day  of  March,  l890.->rSigned)  H.  R.  BIambbl  Jonbs. 
(6)  The  indictment  in  the  case  of  Riley  was  in  the  following  form,  and  the  indict- 
ment against  Campion  was  similar  to  it: — 
Derbyshire  to  wit. — The  juron  for  our  Lady  the  Queen  upon  their  oath  present : 
First  count.    That  before  and  at  the  time  of  a  certain  election  had  and  held  on  the 
first  day  of  November  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
nine,  in  the  town  and  county  of  the  town  of  Nottingham  for  the  electing  and  choosing 
of  a  town  councillor  for  the  Trent  Ward  of  the  said  town  and  county  of  the  town  to 
serve  on  the  town  council  of  the  said  town  and  county  of  the  town  of  Nottingham 
aforesaid,  and  before  and  at  the  time  of  the  commiting  of  the  several  corrupt  prac- 
tices and  offences   hereinafter  mentioned,  William  NichoUs  was  a  candidate  to  be 
elected  and  returned  at  the  said  election  as  a  town  councillor  to  serve  on  the  town 
council  of  the  said  town  and  county  of  the  town  of  Nottingham  for  the  said  Trent 
Ward,  and  that  Samuel  Riley  unlawfully  and  corruptly  was  guilty  of  bribery  at  the 
said  election,  against  the  form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  Severely  Lady  the  Queen,  her  Crown  and  dignity. 

Second  count  And  the  said  jurors  for  our  Lady  the  .Queen  upon  their  oath 
further  present  that  at  the  said  Section  in  the  first  count  of  this  indictment  men- 
tioned, to  wit,  on  the  1st  day  of  November  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine,  the  said  Samuel  Riley  unlawfully  and  corruptly  did 
give  and  cause  to  be  given  to  one  John  Whyler  certain  money,  to  wit,  the  sum  of  one 
shilling,  in  order  to  induoe  the  said  John  Whyler,  being  a  voter  for  the  said  Trent 
Ward  in  the  first  count  of  this  indictment  mentioned,  to  vote  or  refrain  from  voting 
at  Uie  said  election,  against  the  form  of  Uie  statute  in  that  case  made  and  provided, 
and  against  the  peace  of  our  Sovereign  Lady  the  Queen,  her  Crown  and  dignity. 

[The  indictment  then  charged  in  seven  additional  counts,  and  in  similar  terms 
to  the  second  count,  different  acts  of  bribery  committed  by  the  defendant  at  the  same 
election,  each  count  charging  a  separate  and  distinct  act  of  bribery.] 
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I  rcBerved  the  following  qaestions  for  the  consideration  of  the       Rm. 
court:  1.  Whether  Mr.  Jones  had  jurisdiction  to  make  an  order  o   ,^    ^^ 
for  the  trial  in  the  county  of  Derby  for  the  offence  of  bribery        R^a. 
committed  in  the  borough  of  Nottingham.     2.    Whether  the  v. 

order  is  sufficient  without  describing  the  nature  of  the  corrupt     Camwoh. 
practice.     3.  Whether  the  indictment  ought  not  to  have  been        ig^o. 
found  by  a  Nottingham  grand  jury^  and  then  remitted  for  trial  to        — ;- 
Derby.     4.  Whether  the  indictment  ought  not  to  have  set  out  on    ^«i«*»c6-- 

the  face  of  it  the  facts  which  conferred  jurisdiction  to  indict  and  ^rocIicM 

try  in   Derbyshire  an   offence   committed  in   Nottingham.     5.  JurxBdiction 
Whether  the  order,  which  merely  mentions  *'  a  corrupt  practice/'    °{j?!f^t^ 
warranted  the  prosecution  in  Derbyshire  of  the  several  distinct  ^^^^^  5^*,^ 
acts  of  bribery  contained  in   the   indictment^  or  whether  the  another  court 
indictment  ought  to  have  been  confined  to  a  single  act  of  bribery.    —Trial  in 
6.  If  the  indictment  ought  to  have  been  confined  to  a  single  act  ^!^*|^^*^ 
of  bribery,  could  the  prosecutor,  having  regard  to  the  form  of     in  which 
the  order,  which  gives  no  description  of  the  corrupt  practice   offence  corn- 
referred  to  in  it,  elect  to  proceed  upon  any  particular  count  ?  F*"ui~Ord«r 

In  form  the  order  and  indictment  in  Champion's  case  are  similar  f^  prosecu- 
to  those  in  Riley's  case.  tion  for  "a 

Precisely  the  same  questions  arise  in  each  of  the  cases.  ^H^*— 

If  the  answer  to  either  of  the  above  questions  is  fatal  to  the  ^i^ictment 
prosecution,  the  convictions  are  to  be  reversed.  for  nimber  of 

The  Acts  referred  to  are :  47  &  48  Vict.  c.  70,  s.  28,  sub-      ^"yp^ 
sect.  5 ;  46  &  47  Vict.  c.  51,  s.  6.  ^Vp^mt 

By  sub-sect.  5  of  sect.  28  of  the  Municipal  Elections  (Corrupt  ^-  ''^»  '•  ^^• 
and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  it  is  enacted 
that. 

Where  a  person  is  so  prosecuted  for  any  snch  offence  (t.e.,  before  an  oleciion  court 
for  any  corropt  or  illegal  practice),  and  either  be  elects  to  be  tried  by  a  jary  or  he 
does  not  appear  before  the  court,  or  the  court  thinks  it  in  the  interests  of  justice 
expedient  that  he  should  be  tried  before  some  other  court,  the  court,  if  of  opinion 
that  the  evidence  is  sufficient  to  put  the  said  person  upon  his  trial  for  the  offence, 
shall  order  snch  person  to  be  prosecuted  on  indictment,  or  before  a  court  of  summary 
jorisdiciion,  as  the  case  may  require,  for  the  said  offence;  and  in  either  case  may 
order  him  to  be  prosecuted  before  such  court  as  may  be  named  in  the  order ;  and  for 
all  purposes  preliminary  and  of  and  incidental  to  such  prosecution  the  offence  shall  be 
deemed  to  have  been  committed  within  the  jurisdiction  of  the  court  so  named. 

By  sect.  6  (1)  of  the  same  Act  it  is  enacted  that. 

The  expression  "  corrupt  practice  "  in  this  Act  means  any  of  the  following  offences, 
namely,  treating,  undue  influence,  bribery,  and  personation  as  defined  by  the  enact- 
ments set  forth  in  Part  One  of  the  Third  Schedule  to  this  Act,  and  aiding,  abetting, 
counselling,  and  procuring  the  commission  of  the  offence  of  personation. 

StangeVy  for  the  defendant  Riley,  contended  that  the  commis- 
sioner had  no  power  to  order  the  prosecution  to  take  place  in  a 
court  which  had  not  jurisdiction  to  try  offences  committed  in 
Nottingham.  The  word  ''other''  in  sect.  28  (5)  of  the  Act 
merely  meant  other  than  the  election  court ;  and  not  any  other 
court  in  the  kingdom.  If  this  were  not  so,  the  trial  might  be 
sent  to  a  petty  sessional  court  in  any  distant  part  of  the  kingdom. 
Assuming,  however,  that  the  commissioner  had  power  to  make 
the  order,  the  particular  offence  for  which  the  defendants  were  to 
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Red.        be  tried  should  have  been  specified,  whereas  the  order  merely 

"•  directed  the  trial  for  a  corrupt  practice,  and  it  was  impossible  to 

Fko.        ^®11  from  that  which  was  the  corrupt  practice  for  which  they  were 

V.         to  be  tried.     The  judge  at  the  trial  should,  according  to  Reg.  v. 

Campion.     Puidge  (9  L.  T.  Rep.  N.  S.  777;  9  Cox  C.  C.  480  ;  10  Jur.  N.  S. 

^        160 :  33  L.  Jur.  74,  M.  C. ;  L.  &  C.  390;  12  W.  R.  851),  have 

quashed  all  the  counts  except  that  which  there  was  jurisdic- 

Pra4it%ce—    tion  given  by  the  order  to  try,  had  it  been  possible  to  tell  which 

prtuHces—   was  the  count  which  was  supported  by  the  order.     The  court  had 

Jurisdiction  uo  jurisdiction  at  common  law  to  try  the  indictment,  and  it  was 

of  election    therefore  necessary  for  the  order  of  the  commissioner  to  state 

otSered^Iefcw  *'^®  offence  to  try  which  it  was  intended  to  give  the  court  jnris- 

another  covH  diction.     In  the  first  place,  then,  the  order  was  bad  for  omitting 

—Trial  in    to  state  what  the  corrupt  practice  was  ;  and,  in  the  second  place, 

county  other  ^^  «  ^  corrupt  practice  '^  in  the  order  could  only  mean  one  offence, 

in  which     ^^^  indictment  was  bad,  because  too  many  offences  were  charged 

offence  com-   in  it.     I3y  sect.  55  (2)  the  enactments  relating  to  charges  before 

*^**^*r~    justices  against   persons  for  indictable  offences  are  applied  to 

for  prosecu'   every  case  where  an  election  court  orders  a  prosecution ;  and  by 

tionfor  "a    11  &  12  Vict.  c.  42,  s.  25,  a  justice  of  the  peace  is  to  make  out  a 

corrupt      commitment  order  in  the  form  contained  in  the  Act.     The  order 

^ndici^nefU    ^^  ^^^  election  court  is  in  effect  therefore  a  commitment  order, 

for  number  o/and  must  foUow  the  statutory  form.     With  regard  to  the  second 

corrupt      point,  that  the  indictment  was  bad  on  the  face  of  it,  the  venue  in 

JTT^^'viet  ^^^  margin  being  Derbyshire,  was  inconsistent  with  the  venue  in 

c.  70,  8.  28.    the  body  of  the  indictment,  it  being  there  stated  that  the  offence 

was  committed  in  Nottingham.     The  court  in  Derby  had  no 

jurisdiction  to  try  an  offence  committed  in  Nottingham ;  and  by 

the  indictment  it  must  appear  that  the  court  have  jurisdiction  to 

try  the  offence  charged  (7  Geo.  4,  c.  64),  whereas  here  there  was 

nothing  to  show  on  the  face  of  the  indictment  that  the  court  had 

jurisdiction ;  but,  on  the  contrary,  the  indictment  by  itself  showed 

that  the  court  had  not  jurisdiction. 

W.  H.  Stevenson  appeared  for  the  defendant  Campion,  but  was 
not  allowed  to  argue,  as  the  points  taken  at  the  trial  on  behalf  of 
both  defendants  were  the  same. 

Buszard,  Q.C.  (with  him  A.  E.  Rickards)  submitted,  on  behalf 
of  the  prosecution,  that,  as  to  the  first  point,  power  was  derived 
by  the  commissioner  to  make  the  order  from  sub-sect.  5  of 
sect.  28  of  47  &  48  Vict.  c.  70,  the  concluding  words  of  which 
would  be  absolutely  meaningless  unless  they  were  intended  to 
enable  such  an  order  as  the  present  to  be  made.  For  all  pur- 
poses of  trial  it  was  to  be  assumed  that  Nottingham  was  in  the 
county  of  Derby.  The  words  "any  other  court'*  meant  any 
other  court  having  jurisdiction  to  deal  with  the  offence  of 
bribery,  and  this  view  was  strengthened  by  the  words  '^as  the 
case  may  require.'*  With  regard  to  the  sufficiency  of  the  order, 
in  the  first  place,  the  registrar  in  drawing  up  the  order  had  fol- 
lowed the  exact  words  of  the  Act  of  Parliament ;  and,  in  the 
second  place,  it  was  merely  an  order  of  committal  in  which  the 
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same  particularity  was  not  reqaired  as  if  it  had  been  an  order  of        Rbo. 
execution.     Further,  no  injustice  was  done  to  the  defendant  by   „     ^* 

**  RiPIaKY'    ANT) 

the  indefiniteness  of  the  order^  for  he  was  at  the  trial  of  the        rbq. 
election  petition^  and  knew  the  charges  to  which  the  order  related.  v. 

Further,  the  order  was  distinctly  limited  to  one  kind  of  corrupt     Campion. 
practice,  namely,  bribery.     As  to  the  necessity  for  setting  out        i"^ 

the  order  in  the  indictment,  in  no  case  was  it  necessary  to  do  so        

where  the  Legislature  had  enabled  the  trial  of  an  offence  in  an    Pjactice-- 
adjoining  county.     There  were  many  instances  of  such  enact-   prorJic'w  — 
ments  to  be  found  in  Archbold,  and  in  the  20kh  edit.,  p.  439,  is  Juriadiction 
a  form  of  indictment  for  stealing  from  a  wreck  under  24  &  25    <>/  election 
Vict.  c.  96,  s.  64,  which  enacts  that  an  offender  may  be  indicted  ^^^  before 
and  tried  either  in  the  county  or  place  in  which  the  offence  shall  another  eovkrt 
have  been  committed,  or  in  any  county  or  place  next  adjoining,    —Triaiin 
which  does  not  contain  any  recital  of  the  section  which  enables  it  J^^*^^*^ 
to  be  tried.     With  regard  to  the  alleged  inconsistency  in  the     i^  ^Dhich 
indictment,  it  was   surely  not    necessary  to  state   the   offence   offence  com- 
nntrnly  as  having  been  committed  in  Derby  when  it  was  not  so  y^^^^(Z^ 
committed.      Besides  which  14  &  15  Vicfc.  c.  100,  s.  23  was  an  forprosecu- 
answer,  for  either  this  was  or  it  was  not  a  case  in  which  local    iion  for  "  a 
description  was  required  in  the  body  of  the  indictment.     If  such      corrupt 
description  was  required,  the  statement  was  correct ;  if  it  was  ^^i^^lneru 
not  required,   the  statement  might  be  treated  as  surplusage,  for  mtmber  of 
Lastly,  the  first  count  of  the  indictment  must  be  good  within      comtpt 
25  &  26  Vict.  c.  29,  and  the  rest  of  the  counts  might  be  treated  4^'f^^^i 
as  surplusage.  c.  70, «.  28. 

Stanger  in  reply. 

Our,  adv.  vult. 

June  21. — Lord  Oolebidgb,  C.J. — In  these  two  cases,  which 
are  really  the  same,  as  they  raise  exactly  similar  points,  the 
learned  commissioner  who  was  appointed  to  try  the  elec- 
tion petition  ordered  an  indictment  to  be  preferred  against 
each  of  the  defendants  under  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884,  for  "a  corrupt 
practice,^'  and  he  directed  the  cases  to  be  tried,  not  in  the  town 
of  Nottingham,  where  the  offences  were  committed,  but  in 
Derbyshire-  The  indictments  were  headed  "  Derbyshire  to  wit,'' 
and  although  the  venue  was  laid  in  Derbyshire,  as  by  statute  it 
was  right  to  lay  it,  in  the  body  of  each  of  the  indictments  the 
offences  were  described  as  having  been  committed  in  the  town 
and  county  of  Nottingham.  In  the  course  of  the  trial  it  was 
objected  that  the  judge  who  tried  the  cases  in  Derbyshire  had 
no  jurisdiction  to  try  in  respect  of  offences  which  were  alleged  to 
have  been  committed  in  Nottinghamshire.  We  are  all  of  opinion, 
however,  that  that  objection  fails,  because  the  Act  of  Parliament 
enabled  the  trial  to  take  place  in  Derbyshire.  And  the  effect  of 
the  statute  was  for  the  purposes  of  the  trial  in  Derbyshire  to 
remove  the  whole  lociia  in  quo  of  the  offences  into  the  county  of 
Derby,  in  which  jurisdiction  was  given  to  try  them.  There  are, 
in  fact,  two  answers  to  the  objection  :  for  either  you  may  treat 
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Ebq.        the  words  in  the  body  of  the  iadictment  as  sarplasage ;  or  in 

P     ^'  form  from  a  legal  point  of  view  the  statements  are  not  incon- 

Heq.        sistent.      Parliament  have   chosen  for  very  good  reasons^  in 

V-  order  to  prevent   any  interference  with   the   coarse  of  justice 

Campiow.     owing     to     party    feeling     being     strong    in     the     place     in 

1890.        which    an   offence   is   alleged  to    have    been    committed,    and 

in     order     to     afford    a     fair    trial,    to    enable    the    commis- 

Practice--    sioner     to     send     a    case     for    trial     iato     a    neighbouring, 
prt^U^—   ^^  indeed  into  any  other  county,  and  when  the  Act  of  Par- 
Jurisdiction  liameut   says   that   ''for  all   purposes  preliminary   aud   of  and 
of  election    incidental  to  such  prosecution  the  offence  shall  be  deemed  to 
^dered  before  ^^^^    been  committed  within  the  jurisdiction  of  the  court  so 
another  court  named,''  it  means  that  for  the  purposes  of  trial  everything  is  to 
—Trial  in    follow  that  may  be  necessary  to  give  the  court  before  which  the 
^fcon  ccmnJtf   ^^^^  ^^  ^"^^^^  ^^  Derbyshire  jurisdiction  to  try  it.     The  statement 
in  which     of  the  offencos  in  each  of  the  indictments  was  therefore  a  proper 
offence  com-   one,  and  in  my  opinion  that  point  fails.     Another  point  was 
miete^     taken   which  was   a  serious  one,  and  worthy  of  consideration. 
far'proeeeu-'^  The  defendants  were  sent  to  be  tried  for,  in  the  words  of  the 
ti(mfor"a  Commissioner's  order,  having  committed  ''a  corrupt  practice." 
^"7*iJ*^   Now,  the  indictments  did   not  confine  themselves  each  to  the 
^ndic^ymi    Statement  of  one  corrupt  act^  but  ran  into  many  counts,  in  each 
for  number  of  of  which  a  separate  and  distinct  act  of  corruption  was  charged. 
corrupt      Xhe  answer  seems  to  me  to  be  this,  that  the  commissioner  acted 
4n^VA&Vict  within  his  jurisdiction  in  following  the  words  of  the  Act  of  Par- 
c.  70, «.  28.    liament,  and  that  he  necessarily  sent  the  defendants  for  trial  for 
a  corrupt  practice,  inasmuch  as  the  offence  mentioned  in  the  Act 
is  any  corrupt  or  illegal  practice.     When  he  used  the  words  "  a 
corrupt    practice"  the  expression  is  to  be  interpreted   ''some 
corrupt  practice/'  and  therefore  he  sent  the  defendants  to  be 
tried  for  "  some  corrupt  practice."    When,  therefore,  you  come 
to  state  in  the  indictments  what  the  defendants  are  charged  with, 
yon  may  state  as  many  corrupt  practices  as  you  like,  and  either 
they  would  each  of  them  become  corrupt  practices,  or  the  commis- 
sion of  a  number  of  different  corrupt  acts  at  the  same  election 
would  show  a  habit  of  committing  such  acts  which  would  amount 
to  a  "  corrupt  practice."     Whichever   view  is  taken  the  indict- 
ment is  rights  because  the  commissioner  acted  within  his  jurisdio- 
dictioD^  and  the  statement  of  the  offence  in  each  case  is  a  state- 
ment of  a  proper  parliamentary  offence.     I  think,  therefore,  that 
these  indictments  were  good,  and  that  the  convictions  mnst  be 
affirmed.    My  brother  Mathew  desires  me  to  say  that  he  concurs 
with  me  in  my  judgment. 

Hawkins,  J. — ^This  case  came  before  me  for  trial  at  the  last 
Derby  Assizes,  and  I  confess  that  the  points  raised  at  the  trial 
struck  me  as  deserving  grave  consideration.  I  am  bound  to  say, 
too^  that  at  the  present  time  my  doubts  are  not  altogether 
removed.  At  the  same  time  they  are  not  sufficiently  strong  to 
cause  me  to  differ  from  my  learned  brothers  in  the  conclusions  at 
which  they  have  arrived.    In  the  first  place^  I  am  not  satisfied 
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that  there  was  power  to  send  this  indictment  for  trial  into  a        Rm. 
county  other  than  that  in  which  the  offence  was  alleged  to  have  jg^j^^^  j^^ 
been  committed.     With  regard  to   the  objection  raised  to  the        ru. 
indictment^  aasaming  that  there  was  power  to  send  it  for  trial  in  v. 

Derbyshire,  I  have  brought  myself  to  the  conclasion  that   the     Camfiow. 
indictment  sufBciently  states  that  the  offence  was  committed  in        1590. 

Derbyshire.     Sub-sect.  5  of  sect.  28  of  the  Municipal  Elections       

(Corrupt  and  Illegal  Practices)  Act,   1884,  enacts  that,  ''for  all    ^^^J" 
purposes  preliminary  and  of  and  incidental  to  such  prosecution  pr<;^tie!u  — 
the  offence  shall  be  deemed  to  have  been  committed  within  the  JurUdietum 
jurisdiction  of  the  court  so  named;''  that  is  to  say,  of  the  court    **{_j|^^, 
named  in  the  order  transferring  the  prosecution  of  the  crime  to  i^rdend  before 
another  county ;  and  I  think,  that  being  so,  and  assuming  that  another  ctAiH 
there  is  power  to  send  the  case  for  trial  into  another  county,  this    "T][^^V* 
part  of  the  section  means  that  for  the  purposes  of  that  prosecution   <;i^^„^J^ 
the  offence  shall  be  deemed  to  have  been  committed  in  some  part     in  which 
of  the  county  in  which  it  is  directed  to  be  tried.     Here  it  is  ogwcs  com- 
alleged  that  a  corrupt  practice  was  committed  in  Nottingham,  ^JJJJ^J^oTdtfr 
while  the  venue  in  the  margin  of  the  indictment  is  Derby,  and  I  /or  ^roBecu- 
think  that  the  statute  14  So  15  Yict.  c.  100,  is  applicable,  sect.  23   turn  for  "a 
of  which  enacts  that  "  it  shall  not  be  necessary  to  state  any  venue    ^acH^"^ 
in  the  body  of  an  indictment,  but  the  county,  city,  or  other  juris-    indictment 
diction  named  in  the  margin  thereof  shall  be  taken  to  be  the  for  number  of 
venue  for  all  the  facts  stated  in  the  body  of  such  indictment.''      cormpt^ 
Now,  by  virtue  of  the  Municipal  Elections  (Corrupt  and  Illegal  JT^^s^vict. 
Practices)    Act,  1884,    coupled  with  the    order    of    the    com-   c  70, «.  28. 
missioner,  the  county  of  Nottingham,  or  that  part  of  the  county 
of   Nottingham  in  which  the  offence  was  committed,  must  be 
deemed  for  all  purposes  of  trial  to  be  situated  in  the  county  of 
Derby,  in  which  county  the  offence  was  to  be  tried.     There  is, 
therefore,  no  inconsistency  in  stating  that  an  offence  committed 
in    Nottingham    was  committed  within  the  jurisdiction  of  the 
county  of  Derby;  for  Nottingham  is,  by  virtue  of  the  st»tute 
coupled  with  the  order  of  the  commissioner,  to  be  deemed  to  be 
part  of  the  county  of  Derby,  and  it  would  not  have  been  wrong  to 
have  said  in  the  indictment  that  the  offence  was  committed  in  the 
county  of  Nottingham  in  the  county  of  Derby.  Then  it  is  suggested 
that,  granted  it  was  committed  in  the  county  of  Derby,  and  that 
you  might  say  that  part  of  the  county  of  Nottingham  was  trans* 
ferred  into  the  county  of  Derby,  it  nevertheless  ought  to  have 
been  stated  on  the  face  of  the  indictment  how  it  was  that  the 
court  in  Derby  had  jurisdiction  to  deal  with  tbe  case.     Upon 
consideration,  however,  I  have  come  to  the  conclusion  that  there 
is  nothing  in  that  objection.     One  finds  upon  reference  to  a  book 
with    which  we  are   all  familiar,  I  mean   Archbold's  Criminal 
Pleadings,  a  whole  host  of  instances  in  which  for  an  offence  com- 
mitted in  one  county  an  indictment  may  be  preferred  in  another 
county,  and  it  has  never  been  held  to  be  necessary  in  any  of  such 
cases  to  state  upon  the  face  of  the  indictment  that  the  person 
indicted  was  in  custody  in  that  particular  county,  or  any  other 
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Rn.  faots^  in  order  to  show  jarisdiction  to  try  the  indictment  in  the 

*"•  county  in  which  it  was  preferred.     In  Beg.  v.  Oeorge  Whiley 

i^BQ,  (I  0.   &  K.   150)^  a  case  reserved  for  the  consideration  of  the 

V.  fifteen  judges  of  the  Queen's  Bench,  the  marginal  note  states 

Oampioic.  ijjjjg  .  €s  jf  g^jj  indictment  for  bigamy  be  tried  at  the  same  assizes 

1890.  ^^   which  the  bill  is  founds  it   will  sufficiently  appear^  by  the 

caption  of  the  indictment,  that  the  party  is  in  custody  in   the 

Practice--  county,  SO  as  to  givo  the  court  jurisdiction  under  the  statute 

praeUMi—    ®  ^®^*  ^f  ^'  ^^>  ^'  ^^>  *^^  there  need  not  in  that  case  be  any 

Jurisdiction  averment  in  the  indictment  as  to  the  custody/'     It  seems  to  me 

of  election    that  that  caso  is  directly  in  point.     I  confess  that  my  doubt  still 

wdered  before  ^^^^^^^  ^^^^  regard  to  the  validity  of  the  order  of  the  commis- 

anoth&r  court  siouer  itself — not  with  respect  to  the  transfer  of  the  prosecution 

--Trialin    to    another    county,    but     with    respect    to    the   form   of  the 

"th^c^  order    itself.     It    runs    thus :    "  Whereas   Samuel   Riley    has 

in  which     this  day  been  prosecuted  before  me  for  a  corrupt  practice.     And 

ofence  com-  whereas  I  think  it  in  the  interest  of  justice  expedient  that  the 

y^^^^Z'^,    said  Samuel  Biley  should  be  tried  before  some  other  court.    And 

for  prosecu'   whereas  I  am  of  opinion  that  the  evidence  is  sufficient  to  put  the 

tion  for  "  a  Said  Samuel  Biley  upon  his  trial  for  the  said  offence.     I  do  there- 

^'•[JTJ^*^^  fore  order  the  said  Samuel  Biley  to  be  prosecuted  on  indictment 

indictment    ^^^  ^^®  ^^  offeuce  before  the  justices  of  oyer  and  terminer  and 

for  number  o/  gaol  delivery  at  the  sessions   of  oyer  and   terminer  and  gaol 

corrupt      delivery  to  bo  holden  at  Derby  in  and  for  the  county  of  Derby ;  '* 

47^T^%ict.  *^®^  ^^®  °^*^  ^®  committed  for  trial  for  that  offence.     It  is  clear 

c.  70, «.  28.    that  the  order  deals  with  "a  corrupt  practice,'' and  states  that 

the  man  is  to  bo  prosecuted  ''for  the  said  offence."     Surely  that 

relates  to  one  offence  only,  and  not  to  more  than  one.     The 

indictment,  however,  relates  to  several  offences  and  contains  a 

number  of  counts,  each  charging  the  commission  of  a  separate 

offence ;  and  it  is  quite  clear  that,  if  the  order  is  to  be  read  as  a 

direction  for  the  prosecution  of  the  man  for  a  particular  offence, 

since  there  are  eight  or  nine  offences  which  are  being  prosecuted 

under  this  indictment,  which  the  offence  is  to  which  the  order 

relates  is  left  undetermined.     However,  I  am  not  at  all  sure  that 

the  order  may  not  be  sustained  upon  other  considerations,  and  I 

have   a  very  strong  feeling  in   this   matter  that  the  words  ''  a 

corrupt  practice  "  in  this  particular  order  refers  not  to  any  specific 

offence  of  bribery,  or  to  any  one  of  those  offences  enumerated  in 

the  definition  of  ''  a  corrupt  practice."     But  that  they  mean  that 

this  man's  habit  during  the  election  had  been  to  endeavour  to 

influence  the  result  of  the  election  by  what  may  be  described  as 

''  a  corrupt  practice."     Whether  such  habit  was  to  influence  the 

result  of  the  election  by  bribery  or  otherwise  I  do  not  stop  to 

consider.     But  it  seems  to  me  that  what  he  was  intended  to  be 

charged    with  was  corrupt  conduct  during  the  election,  which 

conduct  was  properly  charged  as  ''a  corrupt  practice; "  and  the 

order  may  therefore  be  construed  as  a  direction  that  he  should  be 

prosecuted  at  the  assizes  for  his  corrupt  conduct  at  the  election. 

On  looking  at  the  definition  of  the  words  ''  corrupt  practice  "  in 
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the  Act  it  is  foand  that  the  expression  '^  corrupt  practice "  in         Bxa. 
this  Act  means  any  of  the  following  offences,  namely^  treating,   „     "• 
undue  influence,  bribery,  and  so  on.     It  strikes  me,  therefore,        rbq, 
although  I  should  have  preferred  to  have  seen  the  order  set  forth     ^    v. 

the  offences  to  which  it  was  intended  to  apply,  that  it  may  be        

construed  as  being  intended  to  apply  to  those  offences  which  are        1390. 
comprised  in  the  definition  of  the  words  "  corrupt  practice  "  in        — ;- 
the  Act,  and  as  authorising  a  prosecution  for  the  whole  or  any  of    P^^^<^ 
those  offences  committed  during  the  election.     If  it  were  to  be  practices  — 
construed   as  authorising  a  prosecution  for  only    one  of  those  Jurisdiction 
offences,  as  there  would  be  nothing  to  indicate   the  particular    ^^  f^^^fl^i 
offence  to  which  it  referred,  I  think  it  would  have  been  wrong  to  ordered  before 
have  indicted  for  a  number  of  offences  upon  such  an  order.     It  another  court 
would  stand  to  reason  that  the  prosecution  of  nine  out  of  the  ten    —Trial  in 
offences  would  have  been  without  jurisdiction,  and  there  would  '^^^'^  cowi^ 
have  been  nothing  to  show  which  was  the  offence  for  which  there      in  which 
was  jurisdiction.     My  doubts,  however,. are  not  sufficiently  strong  offevice  com- 
to  cause  me  to  differ  from  my  learned  brothers,   and  I  am  there-  y!^y!^order 
fore,   although  hesitatingly,  of  opinion    that   these   convictions  for  prosecu- 
should  be  affirmed.  tionfor  "a 

Day,  J. — I  entirely  concur  with  my  Lord,  and  I  am  asked  by      ^^rr"^,f  _ 
my  brother  Grantham  to  say  that  he  also  concurs.  indictment 

Convictions  affirmed.      Jor  number  of 
Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treasury.  corrupt 

Solicitor  for  the  defendants,  E.  H.  Fra^er,  Nottingham.  47^4^  48^t. 

c.  70,  <.  28. 
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Tuesday,  April  30,  1890. 
(Before  Lord  Golebidge,  G.J..and  Mathbw,  J.) 

Anderson  (app.)  v.  Hamlin  (resp.)  (a) 

Fishery  Board — Person  fishing  wiihout  a  licence — Authority  of 
water  bailiff  to  prosecute — 25  &  26  Vict.  c.  109,  s.  35 ;  28  &  29 
Vict.  c.  121,  «ir.  27,  85 ;  36  ^  37  Vict.  c.71,  ss.  36,  62,  65  [Salmon 
Fishery  Acts,  1861  to  1873)— 41  &  42  Vict.  c.  39,  ss.  2,  6,  7,  8 
{Freshwater  Fisheries  Act,  1878) 

Upon  the  application  and  complaint  of  H.,  a  duly  appointed  water 

(a)  Reported  by  Mbrvtn  Ll.  Pkbl,  Esq.,  Barri8ter-at-Law. 
VOL.   rVIT.  K 
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AicDBifloN         bailiff  in  the  employment  of  the  Avon,  Brue,  and  Parrett  Fishery 
H  mjN  Board,  A.  was  summoned  for  fishing  icithin  the  Avon,  Brue, 

*  and  Barrett  District  for  trout,  with  a  rod  and  line,  without  a 

1890.  licence.     At  the  hearing  of  the  case  before  the  magistrates  H. 

g  ".  stated  that  he  had  received  a  letter  from  the  clerk  to  the  Fishery 

Fishery  Acts       Board,  directing  him  to  institute  the  proceedings  against  A,   He 

—Prosecution      did  not  produce  the  letter,  however,  although  notice  was  given  to 

forff^l^         him  to  do  so,  and  was  unable  to  say  whether  the  Fishery  Board 

licence ^^  "^^^  ^^^  passed  any  resolution  authorising  the  proceedings. 

Authority  to  The  magistrates  convicted  and  fined  A.,  and  upon  appeal  it  was 
prosecute—    UqI^  {^allowing  the  appeal  and  quashing  the  conviction),  that  the 
m^eedings  ^     Fishery  Board  were  the  only  proper  persons  to  take  proceedings 
water  haiUff,       against  A,,  and  thai  as  B,  did  not  show  a  distinct  authority 

from  the  board  to  take  the  proceedings  he  must  be  taken  to  have 
been  unauthorised, 

CASE  stated  under  20  &  21  Yiot.  c.  43^  by  the  magistrates  for 
the  county  of  Somerset^  sitting  at  Taunton  Petty  Sessions^ 
on  the  20th  day  of  July,  1889. 

The  facts  set  out  in  the  special  case,  so  far  as  material  to  the 
question  on  which  the  court  gave  judgment,  were  as  follows : — 

The  Avon,  Brue,  and  Parrett  Fishery  District  was  formed,  and 
its  limits  defined,  and  the  board  of  conservators  for  the  said 
fishery  district  were  duly  apppointed  in  accordance  with  the  provi- 
sions of  the  Salmon  Fishery  Acts,  1861  to  1876. 

In  exercise  of  the  powers  given  by  41  &  42  Vict.  c.  89,  s.  7 
(Freshwater  Fisheries  Act,  1878)  the  said  board  of  conservators 
had  issued  a  scale  of  licences  for  fishing  for  trout  and  char  within 
their  district,  which  had  been  approved  by  the  Secretary  of  State, 
and  which  was  at  the  time  of  the  alleged  ofEence  in  force  through- 
out the  said  fishery  district.  As  fixed  by  this  scale,  the  price  of 
a  licence  to  fish  with  a  rod  and  line  for  trout  and  char  was — for 
the  season,  2s,  Qd, ;  for  one  month,  1  s, ;  and  for  one  day,  &d. 

On  the  9fch  day  of  July,  1889,  W.  Anderson  fished  with  a  rod 
and  line  for  trout  in  the  Staplegrove  Brook  without  having  taken 
out  any  licence  so  to  do. 

Albert  Hamlin  was  a  water  bailifE  duly  appointed  by,  and 
then  in  the  employment  of  the  said  board  of  conservators. 

On  the  20th  day  of  July,  1889,  upon  a  summons  obtained  on 
the  information  and  complaint  of  Hamlin,  Anderson  was  charged 
before  three  magistrates  at  Taunton  Petty  Sessions,  '^  that 
he,  on  the  9th  day  of  July,  1889,  at  the  parish  of  Staplegrove,  in 
the  county  of  Somerset,  and  within  the  division  of  Taunton, 
being  a  place  within  the  Avon,  Brue,  and  Parrett  Fishery 
district,  did  .  .  .  unlawfully  fish  with  a  rod  and 
line  for  trout  without  a  proper  licence.^'  Hamlin,  who  appeared 
to  prosecute,  then  stated  that  he  had  received  a  letter  from  the 
clerk  to  the  board  of  conservators,  authorising  him  to  take  pro- 
ceedings against  Anderson,  but  did  not  produce  the  letter, 
although  notice  to  produce  bad  been  duly  served  on  him,  and 
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could  not  say  whether  the  board  of  oonservators  had  met  and     AMDnsoii 
passed  any  resolution  authorising  the  proceedings.  Haimjk 

The  magistrates^  being  of  opinion  that  Hamlin  had  authority       

as  a  duly  appointed  water  bailiff  under  the  Salmon  Fishery  Acts,        1890. 
1861  to  1878,  and"  under  36  &  37  Vict.  c.  71,  ss.  36  and  62,  to      ^—^ 
prefer  the  information  and  complaint,  convicted  Anderson,  and   f^hery  Acta 
fined  him  l«.  and  costs.     Anderson  appealed.  ^Prosecution 

Upon  the  facts  a  question  of  law  for  the  opinion  of  the  court    ^^[^T^ 
was,  whether  Hamlin,  as  water  bailiff,  was  qualified  to  take  legal      Ucence— 
proceedings  under  the  Salmon  Fishery  Acts,  1861  to  1873,  and  Authority  to 
the  Freshwater  Fisheries  Act,  1878,  against  Anderson,  unless  he  /*TIJ2j!!J~/ 
could  show  he  was    authorised    by  the    Fishery  board    to    doJJ^^^^,  ^ 
SO4  or  whether,  in  default    of    such    authority,  anyone  but  the  water  haiUff. 
board  of  conservators  for  the  Avon,  Brue,  and  Parrett  Fishery 
District  could  take  such  proceedings. 

28  &  29  Vict.  o.  121,  s.  85  (Salmon  Fishery  Act,  1865)  provides 
that : 

Any  person  fishing  in  a  fishery  district  with  a  rod  and  line  for  salmon  without  a 
proper  licence  shall  Im  liable  to  a  penalty.    .    .     . 

Sect.  27  of  the  same  Act  enumerates  the  powers  of  a  board  of 
conservators  within  their  district,  and  sub-sect.  4  states  one  of 
their  powers  to  be  : 

To  take  legal  proceedings  against  persons  Tiolating  the  provisions  of  the  Salmon 
Fishery  Acts.    .     .    . 

By  41  &  42  Vict.  o.  39,  ss.  2,  6,  7,  8  (Freshwater  Fisheries  Act, 
1878)  it  is  provided  {inter  alia)  as  follows : — 

Sect.  2.  This  Act  shaU,  so  far  as  is  consistent  with  the  tenonr  thereof,  be  read  as 
one  with  the  Sahnon  Fishery  Acts,  1861  to  1876. 

Sect.  6.  The  proTisions  of  the  Salmon  Fishery  Acts,  1866  and  1873,  which  relate  to 
the  formation,  alteration,  combination,  and  dissolution  of  fishery  districts,  and  to  the 
appointment,  qnaliflcation,  proceedings,  and  powers  of  conserT^tors,  shaU  extend  and 
apply  to  all  waters  within  the  limits  of  this  Act  frequented  by  trout  or  char. 

Sect.  7.  In  any  fishery  district  subject  to  a  board  of  conservators,  the  conservators 
shall  hare  power  to  issue  licences  for  the  day,  week,  season,  or  any  part  thereof,  to  all 
persone  fishing  for  trout  or  char,  and  in  the  event  of  the  power  being  exercised  in  any 
fishery  district,  the  provisions  of  the  thirty-fifth  section  of  the  Salmon  Fishery  Act 
1865  .  .  .  shall,  with  respect  to  such  district,  be  construed  as  if  the  words 
**  trout  or  char  "  were  inserted  after  the  word  "salmon." 

Sect.  8.  The  provisions  of  the  36th  section  of  the  Salmon  Fishery  Act,  1873,  relative 
to  the  powers  of  water  bailiffs,  shall  extend  and  apply  to  all  waters  within  the  limits 
of  this  Act,  as  if  the  words  "  salmon  river,'*  wherever  they  occur  in  such  section, 
included  all  waters  frequented  by  salmon,  trout,  or  char. 

Sect.  36  of  36  &  37  Vict.  c.  71  (Salmon  Fishery  Act,  1873), 
eDamerates  the  powers  of  water  bailiffs^  and  sab-sect.  4 
provides 

For  the  enforcement  of  the  provisions  of  the  Salmon  Fishery  Acts,  1861  to  1873, 
every  water  bailiff  shaU  be  deemed  a  constable,  and  to  have  all  the  same  powers  and 
privUegos,  and  be  subject  to  the  same  liabilities  as  a  constable  duly  appointed  now 
has,  or  is  subjeot  to,  in  his  constablewiok,  by  virtne  of  the  common  law  of  the  realm 
or  any  statute.'*  * 

Sect.  62  of  the  same  Act,  after  providing  that  all  penalties  im- 
posed by  the  Salmon  Fishery  Acts,  1861  to  1873,  may  berecovered 

K  2 
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Andbbbon     within   six  months  before  two  justices  in  manner  directed  by 
„  "•  11  &  12  Vict.  c.  43  (Jervis's  Act),  proceeds : 

*  And  all  moneys  received  and  penalties  recovered  ander  the  said  Acts,  or  any  of 

1890.  them,  on  the  complaint  of  a  board  of  conservators,  or  of  any  officer  of,  or  a  person 

'  authorised  by  a  board  of  conservators,  shall  be  paid  to  the  board  of  conservators  for 

Salmon  ^®  district,  to  be  applied  by  them  for  the  parposos  of  the  Salmon  Fishery  Acts  1861 

Fishery  Acta  ^  ^^^^  (unless  the  court  for  some  special  reason  otherwise  order.) 

-Prosecution      gect.  65  of  the  same  Act  repeals  {inter  alia)  sect.  35  of  24  &  25 
ZSi    Vicl.  c.  109  (Salmon  Fishery"  Act,  1861). 

Authority  to  J-  -4.  TliOTue  for  the  appellant. — The  proceedings  were  not  well 
proBseuto—  instituted  by  the  water  bailiff,  he  being  a  person  without 
Inatxt^ion  q/  authority  to  commence  such  proceedings.  Whatever  may  be  the 
x^r  hail^  powers  of  a  constable  to  institute  proceedings  for  offences,  it  is 
submitted  that  under  the  Salmon  Fishery  Acts  the  case  is  different, 
and  that  the  provisions  contained  in  the  Act  of  Parliament  are 
Buch  as  to  make  the  board  of  conservators  the  only  proper 
persons  to  prosecute.  Sect.  36  of  the  Act  of  1873  lays  down 
what  the  power  of  water  bailiffs  shall  be.  Neither  in  terms  nor 
by  implication  does  it  confer  upon  water  bailiffs  the  power  to 
commence  proceedings  at  law.  Sect.  27  of  the  Act  of  1865 
states  the  powers  of  boards  of  conservators,  and  sub-sect.  4 
expressly  places  upon  the  conservators  the  duty  of  taking  legal 
proceedings  against  persons  violating  the  provisions  of  the 
Salmon  Fishery  Acts.  There  is  a  universal  practice  that  water 
bailiffs  do  not  institute  proceedings  without  first  reporting  to  the 
conservators  and  getting  from  them  directions  to  do  so.  As  to 
sect.  36  (4)  of  the  Act  of  1873,  which  declares  that,  for  the 
enforcement  of  the  Salmon  Fishery  Acts,  every  water  bailiff  shall 
be  deemed  a  constable,  and  have  the  same  powers,  privileges, 
and  liabilities,  that  only  applies  to  such  powers  as  are  given  him 
by  the  Acts.  There  is  a  difference  between  his  powers  and  those 
of  a  constable,  and  his  status  is  different.  The  words  to  which 
the  magistrates  attached  importance,  and  on  which  they  relied, 
are  those  in  sect.  62  of  the  same  Act :  ''  The  complaint  of  any 
oflScer  of,'^  &c. ;  but  it  is  submitted  that  that  is  not  strong  enough 
to  get  over  the  difficulty.  [Lord  Coleeidgb,  O.J.  here  referred 
to  Reg.  V.  Cubitt,  60  L.  T.  Rep.  N.  S.  638 ;  22  Q.  B.  Div.  622.] 

Willis  Bund  for  the  respondent. — Under  the  Act  of  1861, 
sect.  35,  all  penalties  were  to  be  recovered  under  Jervis's  Act, 
and  anybody  could  lay  an  information,  and  would  get  half  the 
penalty.  Then  came  the  Act  of  1 865,  which  instituted  fishery 
boards,  and  authorised  the  conservators  to  take  proceedings. 
Therefore  there  was  a  concurrent  right.  Whether  the  conser- 
vators or  anybody  else  took  proceedings  half  the  penalty  would 
go  to  the  person  prosecuting,  and  the  other  half  in  the  manner 
provided  by  Jervis's  Act.  Then,  in  1873,  the  Legislature 
thought  that  the  conservators  should  get  the  whole  of  the  penalty 
when  they  took  the  proceedings.  The  effect  of  sect.  62  of  the  Act 
of  1873  was  to  take  away  from  boards  of  conservators  the  prior 
right  to  the  half  only  of  the  penalty,  in  cases  where  they  or  their 
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officers  or  persons  anthorised  by  them  prosecuted,  and  to  give    XYrnnaov 
them  the  whole.     [Mathbw^  J. — Does  not  that  mean  that  the  o. 

{rosecution  shall  be  institated  by  them  ?]   Only  if  they  complain.      Hamun. 
t  does  not  say  that  all  penalties  recovered  shall  be  paid  to  the        {^ 
conservators.     There  is  nothing  to  prevent  the  right  of  any  of        — 
the  Qaeen^s  subjects  who  choose  to  turn  informers.     The  section      Salmon 
is  worded  in  that  way  that  the  board  may  get  the  penalty  only  ^^!^^cution 
when  they  take  the  proceedings,  otherwise  they  would  be  able    forfithing 
to  allow  any  person  to  take  proceedings  and  yet  get  the  whole    without  a 
penalty  themselves.     That  is  how  this  case  is  distinguishable  from      ^^^^/""v 
Reg.  V.  Hicks  (24  L.  J.  N.   S.  94,  M,  0.)  and  Reg.  v.  Oubitt  ^S- 
(22  Q.  B.  Div.  622) .     It  is  true  that,  as  a  rule,  all  the  proceedings  institution  of 
are  taken  by  the  conservators,  but  it  is  not  true  that  no  one  can  proceedings^ 
take  proceedings  but  the  conservators.     It  is  not  a  case  here  ^*  *'  ** 
where,  under  the  construction  of  the  Act,  all  tlie  penalties  always 
must  go  to  the  fishery  board.     The  water  bailiff  was  perfectly 
right  in  his  act.     As  one  of  the  Queen^s  subjects  he  had  a  right 
to  prefer  this  information,  and,  although  sect.  35  of  the  Act  of 
1861  is  repealed,  there  was  nothing  to  tAKe  away  that  right.     The 
repealed  section  shows  that  the  intention  of  the  Legislature  was 
that  the  ordinary  law  should  apply,  and  that  the  penalty  might 
be  recovered  on  the  complaint  of  any  informer,  and  in  that  case, 
now  the  section  is   repealed,  the  only   question  would  be  the 
application  of  the  penalty.     Apart  from   this,  it  is  submitted 
that,  on  the  true  constraction  of  sect.  86  (4)  of  the  Act  of  1878, 
a  water  bailiff  has  power  to  take  these  proceedings. 

Thttme  replied. 

Lord  CoLEBiDOB,  C.J. — This  case  is  not  altogether  free  from 
difficulty.  In  interpreting  three  or  four  Acts  of  Parliament 
which  are  to  be  read  together,  some  sections  of  which  are 
repealed  and  some  are  left,  it  is  exceedingly  difficult  to  come  to 
a  judgment  satisfactory  to  yourself  as  to  what  the  statute  means. 
In  this  case  there  was  a  conviction  by  the  magistrates  of  an 
offence  undoubtedly  committed  by  Anderson  against  the  Fishery 
Acts.  He  has  been  convicted  here  of  fishing  for  trout — appa- 
rently in  seasonable  times  and  according  to  all  proper  rules  of 
sport  —  but  without  a  licence.  The  fees  which  the  Fishery 
board  take  for  licences  go  amongst  other  things  to  the  funds  of 
the  board.  Now,  the  only  objection  we  have  heard  is,  that 
according  to  the  true  construction  of  the  Fishery  Acts  as  they 
are  enforced  at  the  present  time,  the  conservators  or  a  person 
anthorised  by  them  are  the  only  persons  to  put  the  Act  in  force. 
Now,  but  for  one  thing,  I  do  not  myself  entertain  much  doubt 
that  this  conviction  must  have  heen  upheld,  because  I  do.  not 
really  doubt,  from  the  way  this  case  is  stated,  that  this  man  was 
authorised  by  the  conservators ;  but  unfortunately  this  fact  was 
not  made  out,  and  there  was  no  distinct  authority  shown  autho- 
rising the  water  bailiff  in  this  case  to  institute  proceedings.  I 
must  take  it,  therefore,  in  this  case  that  the  man  was  not 
anthorised   by  the   conservators.      That  would  not   signify,    of 
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Ahdkbson     course,  if  by  his  general  power  of  law,  or  by  his  general  juris- 
Hamliv       <liction  of  a  constable,  be  could  institute  proceedings  whether 

*      the  conservators  liked  it  or  no.     If  that  were  so,  we  could  not 

1890.        shrink  from  the  conclusion  that  the  officers  of  the  conservators^ 
Sdimon      charged  with  the  general  authority,  might  defy  their  authority^ 
Fishery  Acts  &^d  P^^  the  Act  in   motion   against  the  persons  in  the  first 
—Pro«ectt<ion  instance  charged  with  the  control  of  the   subject-matter,  and 
^^^'^Mui^    with  the  enfoircing  of  this  clause.     Well,  that  is  a  conclusion 
Ucfftice—     which  in  itself  would  be  startling.     But,  notwithstanding!  there 
Authority  to  being  no  negative  words — the  Acts  of  Parliament  saying  that  it 
/^•Tl?*  ~~  f  ^^^^  ^^  P^t  of  the  duty  of  boards  of  conservators  to  put  the  Acts 
^nceedings^  ^^  force,  but  not  Saying  that  nobody  else  shall  put  them  in  force 
water  haiUff,  — that  argument  would  have  remained.     Then  it  is  shown  that 
in  sect.  62  of  the  latter  Act  of  Parliament  (Salmon  Fishery  Act, 
1873)  the  penalties  imposed  by  the  Salmon  Fishery  Acts,  1861 
to  1878,  may  be  recovered  in  a  summary  way  before  two  justices, 
and  then  all  the  ''  moneys  received  and  penalties  recovered  under 
the  said  Acts  or  any  of  them,  on  the  complaint  of  a  board  of 
conservators,  or  of  any  officer  of  or  a  person  authorised  by  a  board 
of  conservators,  shall  be  paid  to  the  board  of  conservators  for  the 
district,  to  be  applied  by  them  for  the  purposes  of  the  Salmon 
Fishery  Acts,  1861  to  1873.^'     Now,  those  words  no  doubt  are 
remarkable  in  themselves,  and  it  occurred  to  me  that  the  very 
mentioning  of  the  penalties  to  be  paid  to  the  conservators  might 
imply  that  it  was  only  in  such  cases  as  the  conservators  prose- 
cuted, and  that  in  other  cases  they  were  to  be  left  to  the  disposal 
of  the  law.     Now,  it  seems  that  up  to  the  passing  of  this  very 
section,  there  was  a  provision  for  the  application  of  penalties  in 
cases  where  they  did  not  go  to  the  conservators,  but  by  this  very 
statute  of  1873  that  provision  has  been  repealed.     Therefore,  the 
argument  that  the  penalties   in   all   cases    in   which   they  are 
provided  are  to   go   to  the  conservators  is  a  very  strong  one. 
Now,  we  do  not  depend  upon  that  alone,  because  it  appears  that 
both  in  the  case  of  Reg,  v.  Hicks  (24  L.  J.  N.  S.  94,  M.  C), 
which  was  argued  in  1855,  before  Lord  Campbell,  and  in  the 
case  of  Rex  v.  Oorden  (4  Burr.  2279)  before  Lord  Mansfield,  it 
was  held  that  where  there  were  no  negative  words  the  penalties 
recovered  should  go  to  the  person  whose  private  right  had  been 
invaded.     In  both  these  cases  it  was  held  that  where  a  penalty 
is  given  to  a  person  whose  right  is  infringed,  it  is  a  strong  indi- 
cation that  he  alone  can  sue  for  it.      Lord  Campbell  and  the 
Court  of  Queen^s  Bench  gave  great  weight  to  this  argument. 
He  says  that  the  fact  that  under  the  general  Act  of  Parliament, 
a  penalty  is  to  go  to  the  private  person  whose  right  of  fishery  is 
infringed,  shows  that  the  person  to  whom  the  penalty  is  to  go 
is  the  only  person  to  sue.     Therefore,  we  do  not  stand  upon  the 
construction  of  the  statute,  but  we  are  fortified  by  two  strong 
authorities,  one  in  the  time  of  Lord  Campbell  and  one  in  the 
time  of  Lord  Mansfield,  that  the  person  who  is  to  receive  the 
penalty  is  the  only  person  who  can  sue.     Upon  that  point,  there- 
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fore^  and  for  these  reasons^  I  am  of  opinion  that  the  conviction     Amdbrson 
mnst  be  qnashed^  and  I  may  observe  that  in  the  case  to  which  I      ^' 

have  made  reference  {Reg.  v.  Ouhitt,  22  Q.  B.  Div.  622),  which        ' 

was  a  decision  of  my   brother  Charles  and   myself — ^although        1890. 
perhaps  there  were  circumstances  there  that  do  not  arise  in  this       oTTIL 
case — still  the  court  rightly  held  that  where  there  was  a  pro-  Fishery  AcU 
vision  in  very  strong  terms  as  to  the  persons  by  whom  the  Act  —  Prosecution 
was  to  be  enforced,  no  construction  ought  to  be  put  upon  the  Act    ^^.^^ 
which  did  not  give  due  force  to  such  a  provision.     For  all  these     licence— 
reasons  I  am  of  opinion  that  the  conviction  is  bad,  and  must  be  Authority  to 

quashed.  proeecuU— 

Mathtbw,  J. — The  object  of  these  Acts  is  to  intrust  ©^ctensive^^^^j^i^bL 
powers  to  conservators.  One  of  the  most  important  of  these  water  bailiff. 
powers  is  that  of  taking  legal  proceedings  against  persons 
violating  the  provisions  of  the  Acts.  The  result  of  Mr.  Willis 
Bund's  argument  would  be  that  any  stranger  might  institute 
a  prosecution,  and  a  stranger  might  be  in  the  invidious  position 
of  being  wholly  unable  to  pay  the  costs  of  the  prosecution.  I 
entirely  agree  with  my  Lord, 

Gonviction  qucLshed. 

Solicitors  for  the  appellant,  W.  H,  E.  Stone^  for  8.  B.  Cresswell, 
Taunton. 

Solicitors  for  the  respondent,  Torr,  Janeways,  and   Oo.,  for 
Barham  and  8on8,  Bridgwater. 


QUEEN'S  BENCH  DIVISION. 
Thursday,  June  12,  1890. 

(Before  Cave,  and  Smith,  JJ.) 

Cbake  v.  Lawbancx.  (a) 

Margarine  Act,  1887  (50  ^  51  VicL  c.  29),  s.  6—"  Exposed  for 
sale  by  retail'' — Meaning  of  *' exposed  for  sale" — Margarine 
placed  out  of  purchaser's  sight. 

A  parcel  of  margarine  was  Jcept  by  a  retail  dealer  in  the  ordinary 
course  of  Ms  business  on  the  counter  of  hi-s  shop  behind  a  screen 
where  it  was  not  viaible  to  and  could  not  be  seen  by  customers 

(a)  Reported  Hy  Hbnbt  Lbigh,  Eaq.,  Barrister  at-l^w. 
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Crane  tmless  they  went  behind  the  counter ,  which  they  had  no  right,  and 

*•  were  not  alloived,  to  do.     Upon  a  customer  asking  to  he  served 

*  with  "  margarine  "  the  shopkeeper  would  cut  the  required  portion 

1890.  from  the  parcel  behind  the  screen  and  deliver  it  to  such  customer 

__        .  in  a  paper  wrapper  duly  marked  with  the  word  "margarine*^ 

Act  1887—  ^*  required  by  the  Act  : 

Exposure  for  Tfeld 

sale — Parcel  ^^qI 
placed  out  of 
vieic  of 


,  that  the  parcel  of  margarine,  being  invisible  to  customers  was, 

t  '^  exposed  for  sale  "  within  sect,  6  of  the  Margarine  Act,  1887, 

_  d   so   did  not    require  to  be    labelled,    the  words  "  exposed 

purchaser—      forsale'^  in  that  section  meaning  ^^  exposed''  to  the  view  of  a 


50  ^  51  Vict.      purchaser, 

c.  29, 8.  6. 


^r^HE  respondeDt  was  summoned  before  the  stipendiary  magis- 
JL  trate  at  Wandsworth  for  unlawfully  exposing  for  sale,  by 
retail,  a  *'  parcel  of  margarine,  there  not  being  then  attached  to 
such  parcel  so  exposed  a  label  marked  '  margarine,^  ^'  contrary  to 
sect.  6  of  the  Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  and  the 
magistrate,  after  hearing  the  evidence,  dismissed  the  summons, 
and  stated  the  following  case  for  the  opinion  of  the  court,  raising 
the  question  of  the  proper  construction  and  meaning  of  the  words 
"  exposed  for  sale  "  in  the  above-mentioned  section  of  the  Act. 

Gasb. 

1.  The  appellant  is  an  inspector  appointed  by  the  Yestry  of  St. 
Mary,  Battersea,  for  the  purpose  of  enforcing  the  Food  and 
Drugs  Act,  1875  (38  &  89  Vict.  c.  63)  and  the  Margarine  Act, 
1887  (50  &  51  Vict.  c.  29). 

2.  The  respondent  carries  on  business  as  a  retail  dealer  in 
butter,  margarine,  and  other  things  at  his  shop  in  the  parish  of 
Battersea. 

3.  On  the  24th  day  of  January,  1890,  the  appellant  entered  the 
respondent's  shop  and  asked  the  respondent's  wife,  who  was 
then  in  charge,  to  serve  him  with  half  a  pound  of  margarine. 

4.  She  complied,  cutting  the  portion  required  from  a  parcel  of 
margarine  which  was  then  in  the  shop,  and  placing  such  portion 
in  a  paper  wrapper,  upon  which  was  printed  the  word  "  mar- 
garine,'' in  all  respects  as  required  by  the  Act. 

5.  This  parcel  of  margarine,  being  the  bulk  from  which  the 
half  pound  was  taken,  is  the  parcel  with  reference  to  which  the 
alleged  offence  was  committed.  At  the  time  of  the  purchase  it 
was  placed  on  the  counter  behind  a  screen  similar  to  those  used 
in  butter-shops,  for  the  purpose  of  the  butter,  Ac,  being  prepared 
for  sale.  Before  making  the  purchase  the  appellant  did  not  see, 
nor  could  he  see,  the  parcel  of  margarine  from  the  side  of  the 
counter  on  which  he  stood,  nor  was  it  open  to  the  view  of  any  of 
the  customers  in  the  shop,  unless  they  went  behind  the  counter, 
where  they  were  not,  in  fact,  allowed  to  go. 

6.  The  parcel  was  not  in  any  case  or  package,  no  label  or  mark 
of  any  kind  was  upon  it  to  indicate  that  it  was  margarine ;  and  it 
was  obvious  that,  even  if  such  a  label  had  been  upon  it,  it  could 
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not  have  been  seen  by  the  customers  so  long  as  they  remained       Crams 
upon  their  side  of  the  counter.  i     '^    oe 

7.  There  was  no  evidence  that  the  parcel  was  placed  behind 


the  screen  for  the  purpose  of  evading  the  Act,  or  except  in  the        1890. 
ordinary  way  of  business.  . 

8.  On   behalf  of    the   appellant   it   was   contended  that  the  ^c^gsT^ 

respondent  had,  by  placing  the  parcel  of  margarine  in  his  shop  Exposure  for 

for  the  purpose  of  beinff  forthwith  sold  by  retail,  "  exposed  the  fiole—P<^^^\ 

r       -   1     u  J.    •!  ^^  placed  out  of 

same  for  sale  by  retail.  ^  ^^^  ^^ 

8.  On  behalf  of  the  respondent  it  was  contended  that,  inasmuch  purchaxw— 
as  the  said  parcel  of  margarine  was  not,  and  could  not  be  seen  ^^  ^  51  Vici. 
by  customers   or  other  persons  using  the  shop,  unless  they  went     ^'     '  *'   ' 
,  behind  the  counter^  the  same  was  not  '^  exposed  for  sale.'^ 

10.  I  was  of  opinion  that,  to  constitute  exposure  for  sale,  the 
margarine  must  be  in  such  a  position  as  to  be  seen  by  customers 
standing  in  their  usual  place  in  the  shop,  and  as  the  parcel  of 
margarine  in  question  could  not  be  thus  seen,  and  as  a  label  upon 
it  under  such  circumstances  would  be  useless,  I  held  that  the 
offence  was  not  committed,  and  accordingly  dismissed  the  sum- 
mons. 

The  question  for  the  court  is,  whether  I  was  right  in  my  said 
decision,  and,  if  not,  what  should  be  done  ? 

The  following  are  the  sections  of  the  Margarine  Act  (50  &  51 
Vict.  c.  43)  material  to  the  present  case : 

Sect.  4.  Every  person  dealing  in  margarine,  whether  wholesale  or  retail,  whether 
a  muiafactarer  or  importer,  or  as  consignor  or  consignee,  or  as  commission  agent  or 
otherwise,  who  is  fonnd  guilty  of  an  offence  nnder  this  Act,  shall  be  liable,  on  sum- 
mary conviction,  for  the  first  offence  to  a  fine  not  exceeding  £20,  and  for  the  second 
offence  to  a  fine  not  exceeding  X50,  and  for  the  third  or  any  subsequent  offence  to  a 
fine  not  exceeding  £100. 

Sect.  6.  Every  person  dealing  in  margarine  in  the  manner  prescribed  in  the  pre- 
ceding section  shall  conform  to  the  following  regulations :  Every  package,  whether 
open  or  closed,  and  containing  margarine,  shall  be  branded  or  durably  marked 
^  Margarine*'  on  the  top,  bottom,  and  sides,  in  printed  capital  letters,  not  less  than 
three-quarters  of  an  inch  square ;  and  if  snch  margarine  be  exposed  for  sale  by 
retail,  tdere  shall  be  attached  to  each  parcel  thereof  so  exposed,  and  in  puch  manner 
as  to  be  clearly  visible  to  the  purchaser,  a  label  marked  in  printed  capital  letters  not 
less  than  one  and  a  half  inches  square,  '*  Margarine,*  and  every  person  selling 
margarine  by  retail,  save  in  a  package  duly  branded  or  durably  marked  as  aforesaid, 
shall  in  every  case  deliver  the  same  to  the  purchaser  in  or  with  a  paper  wrapper,  on 
which  shall  be  printed  in  capital  letters,  not  less  than  a  quarter  of  an  inch  square, 
*^  Margarine.'* 

Earle,  for  the  appellant. — Sect.  6  of  the  Margarine  Act  pro- 
vides that  margarine  in  the  hands  of  a  retail  trader  shall  always 
be  marked.  If  it  is  intended  for  sale,  it  must  not  be  put  any- 
where where  the  mark  cannot  be  seen.  The  words"  exposed  for 
sale ''  in  the  section  mean  *^  put  out  for  sale,"  and  not  necessarily 
"  exposed  to  view ; ''  and  here  the  margarine  was  put  out  on  the 
counter  ready  for  sale,  and  was  the  bulk  from  which  the  respon- 
dent was  actually  selUng  by  retail.  The  object  of  the  Act  is  to 
give  protection  to  inquirers  after  butter,  and  all  margarine  put 
out  for  the  purpose  of  immediate  sale  ought  to  be  labelled,  and 
the  label  ought  to  be  visible  to  the  purchaser. 
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Crane  The  respondent^  who  was   not  represented^  was   not  called 

Oavb,  J. — ^In  this  case  I  am  of  opinion  that  the  objection  raised 

1890.       by  the   appellant   cannot  be   sustained^  and  that  the  learned 
^        .       magistrate's  decision  was  quite  right.     Sect.  6  of  the  Margarine 
Acty  1887—-  ^^^  prohibits  under  a  penalty  certain  things,  and  it  is  a  sound 
Exposwrefor  rule  of  construction  that^  when  a  penalty  or  other  disability  is 
'^~^^^^  inflicted   by   statute  on   a  subject,  the  language  in  which  the 
^  view  of      Filial  section  is  couched  should   be  looked  at  most  carefully. 
purchaser--  Now,  the  important  words  here  are  "  exposed  for  sale  by  retail,'* 
5^4'^lFik;<.  an(j  it  is  obvious  that  the  word '' exposed '' may  bear  different 
^'     '''  '     meaning    under    different    circumstances.      A    thing    may   be 
exposed    to    air^   or  exposed    to   water,   or  exposed  to   view^ 
and    so    on;    and    we    must    look    at    the    surrounding    cir- 
cumstances   in    each    case.      Here    the    article    in    question^ 
the    margarine,    is    to    be   ''  exposed ''    to    the   view   of   cus- 
tomers in  the  shop,  so  that  they  may  have  the  opportunity  of 
seeing  that  the  article  is  ^'  margarine ''  and  not  "  butter,''  and  if, 
having  so  seen  it,  they  choose  to  purchase  it,  they  will  at  all 
events  do  so  with  their  eyes  open.     When  it  is  so  ''  exposed  to 
view,"   then  it  must  be  labelled  ^'margarine"  in  big  letters. 
Any    other  interpretation    of   the    words    of  the    Act   would 
be  unnatural  and  unreasonable.     Let  us  suppose  the  case  of  a 
small  retailer  who,  having  no  room  for  the  article  in  his  shop^ 
keeps  his  stock  of  margarine  in  a  cask  or  case  in  his  cellar  or  in 
a  back  room,  where  of  course  it  could  not  be  seen  by  any  cus- 
tomer in  the  shop,  and  that  when  a  customer  asks  for  some  the 
man  goes  down  his  cellar  or  into  the  back  room  and  cuts  off  the 
quantity  required  from  the  parcel  of  margarine — ^would  it  not 
be  absurd  to  say  that  that  parcel  of  margarine  was  "  exposed  for 
sale,"  and  that  a  marked  label  must  be  affixed  to  it,  or  to  the 
cask  containing  it^  in  the  back  room  or  cellar  ?  for,  if  the  mar- 
garine itself  is  invisible  to  the  purchaser,  it  is  difficult  to  see  how 
the  label  affixed  to  it  is  to  be  visible  to  him.     Keeping  margarine 
for  sale  is  not  "  exposing"  it  for  sale.     The  object  of  the  Act 
clearly  is  to  prevent  persons  who  see  attractive-looking  stuff  of 
tempting  colour  from  being  misled^  and  induced  to  purchase  an 
article  which,  ignorantly,  they  believe  to  be  "  butter,"  but  which 
in  fact  is  only  the  counterfeit  substitute  "  margarine." 

Smith,  J. — I  also  am  of  opinion  that  the  learned  magistrate 
was  right  in  his  decision  in  this  case.  The  question  of  labelling 
does  not  arise  or  come  into  play  until  the  margarine  is  *'  exposed 
for  sale ;  "  and  "  exposed  "  here  means  either  kept  in  the  shop 
in  the  labelled  cask,  or,  if  out  of  the  cask,  so  exposed  in  bulk  in 
the  shop  as  to  be  visible  to  customers  in  the  shop,  and  then  it 
must  have  a  label  affixed  to  it,  showing  to  intending  purchasers 
clearly  what  it  really  is.  The  words  "  exposed  for  sale  "  are,  if 
reasonably  and  naturally  construed,  equivalent  to  "  exposed  "  or 
exhibited  to  the  view  of  an  intending  purchaser. 
Solicitor  for  the  appellant,  W,  W.  Toimg. 
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QUEEN'S  BENCH  DIVISION. 

Thursday,  July  10,  1890. 

(Before  Pollogit,  B.  and  Smith,  J.) 

RoBBETS  (app.)  V.  WooDWiRD  (resp.).  (a) 

Sale  of  coal  in  sacks — Weighing  same  on  delivery — Representation 
of  weight  by  seller's  servant— Liability  of  seller — Short  weight 
—Weights  and  Measures  Act,  1889  (52  ^  53  Vict.  c.  21),  s.  29, 
sub-sects.  (1),  (2). 

The  respondent,  a  greengrocer  and  c-oal  dealer,  was  in  the  habit  of 
having  coal  brought  to  his  premises  in  socles,  which  were  weighed 
in  the  presence  of  his  servant  and  left  on  the  premises  for  the 
purpose  of  sale  and  delivery  to  his  customers.  Having  received 
orders  for  5cwt.  of  coal,  the  respondent  directed  his  servant  to 
deliver  the  same  to  customers  who  had  ordered  them.  The  ser» 
vant  accordingly  took  Jive  sacks  of  coal,  believiny  each  sack  to 
contain  1  cwt.,  and  placed  them  in  his  ma^ter^s  cart,  and  whilst 
on  his  way  to  deliver  iliem  to  the  customers  he  wa^  stopped  by  an 
inspector  of  the  London  Oounty  Council,  the  local  authority,  who 
asked  him  what  weight  each  each  contained,  to  which  he  replied 
"  Icwt.^'  On  being  weighed  by  the  inspector,  a  deficiency  wa^ 
found  in  the  weight  of  fmvr  of  the  sacks. 

Held,  that  the  respondent,  the  seller  of  the  coal,  was  not  liable 
under  sect,  29,  sub-sect.  2,  of  the  Weights  and  Measu/res  Act,  1889 
(52  &  58  Vict.  c.  21),  as  there  waB  no  representation  by  him  of  the 
weight,  and  that  the  servant  was  not  liable,  as  he  was  not  the 
seller  of  the  coal 

MuUins  V.  CoUing  (i.  Rep.  9  Q.  B.  292 ,4&L.J.  67,  M.  0.)  referred 
to  and  distinguished. 

THIS  was  a  case  stated  by  the  police  magistrate  of  the  North 
London  Police-coart,  at  the  request  of  the  appellant  who 
was  an  inspector  appointed  by  the  London  County  Council  for 
the  purposes  of  the  Weights  and  Measures  Act,  1889  (52  &  53 
Vict.c.  21). 

The  respondent  was  a  greengrocer  and  seller  of  coal  and  his 
custom  was  to  have  the  coal  brought  to  his  premises  by  his  ser- 
vant in  sacks,  which  were  weighed  in  the  presence  of  the  servant, 
and  which  the  servant  alleged  were  correct  in  weight.  The 
sacks  were  then  placed  on  respondent's  premises  for  the  pur- 
pose of  being  sold  and  delivered  to  his  customers  as  ordered. 

(a)  Reported  by  Usnry  Lhob,  Esq.,  Barrister-aULaw. 


(1),  (2). 
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RoBEBTs  Having  received  two  orders  for  ooal^  one  for  4cwt.  and  the 

^    ''•  other  for  lowt.,  the  respondent  directed  his  servant,  one  Charles 

Watson,  to  deliver  those  quantities  to   the    persons   requiring 

1890.        them. 

"TT  ^  ^^  pursuance  of  that  direction  Watson  took  from  his  master^s 
Mmmires^Act  s^op  &▼©  sacks  of  coal  believing  that  each  sack  contained  lew t., 
1889— fifaie  of  and  placed  them  on  the  respondent's  vehicle  for  the  purpose  o£ 
coal  in  «ac2»  delivery. 

,j^^^__  While  on  the  way  to  deliver  the  sacks,  Watson  was  stopped  by 

Representa-    the  duly  appointed  officer  of  the  London  County  Council,  the 

lion  of  weight  local  authority,  who  inquired  of  him  what  weight  the  sacks  con- 

servant-^    tained,  and  upon  being  told  by  Watson  that  they  contained  Icwt. 

Liability  of  each,   he  proceeded  to  weigh  them,  when  he  found  one  of  the 

seller—      sacks  was  38lb..  another  171b.,  and  another  71b.  short  of  Icwt. 

52  4-  53  Vict 

^ nl'^i^^        The  respondent  was  then  charged  under  sect.  29,  which  enacts: 

Sab-sect.  1.  Any  inspector  of  weights  and  measures,  or  officer  appointed  for  the 
parpose  by  the  local  authority,  may  at  all  reasonable  times  enter  any  building  or 
part  of  a  building  or  other  place  in  which  coal  is  sold  or  kept,  or  exposed  for  sale,  and 
may  stop  any  vehicle  carrying  coal  for  sale  or  for  delivery  to  a  purchaser,  and  may  test 
any  weights  and  weighing  instruments  found  in  any  such  place  or  Tohiole,  and  may 
weigh  any  load,  sack,  or  other  less  quantity  of  coal  found  in  any  such  place  or 
vehicle,  or  which  is  in  course  of  delivery  to  any  purchaser. 

Sub-sect.  2.  If  it  appears  to  a  court  of  summary  jurisdiction  that  any  load,  sack,  or 
less  quantity  so  weighed  is  of  less  weight  than  that  represented  by  the  seller,  the 
person  selling  or  keeping,  or  exposing  the  coal  for  sale,  or  the  person  in  charge  of  the 
vehicle,  as  the  case  may  be,  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

The  police  magistrate  was  of  opinion  that  the  respondent  had 
not  made  any  representation  as  to  the  weight  of  the  coal,  and 
refused  to  convict  him.  The  question  for  the  court  was  whether 
he  ought  or  not  to  have  convicted  him. 

Meadows  White,  Q.C.,  for  the  appellant,  contended  that  the 
respondent  was  liable,  inasmuch  as  the  sacks  of  coal,  which  were 
weighed  during  the  course  of  delivery  and  found  deficient,  were 
in  his  cart,  and  in  charge  of  his  servant.  The  Act  was  intended 
to  prevent  carelessness,  and  if  there  is  a  representation  by  the 
servant  that  the  coal  is  of  greater  weight  than  it  really  is, 
although  there  is  no  fraud,  the  seller  is  liable  to  the  penalties 
under  the  Act.  The  whole  course  of  business  here  contains  a 
representation  by  the  respondent,  the  master;  the  sacks  were 
standing  in  his  shop,  representing  that  they  contained  a  certain 
weight ;  the  servant  Watson  was  ordered  by  the  respondent  to 
take  the  sacks  of  coal  out  of  the  shop  and  deliver  them  to  the 
customers,  and  his  representation  as  the  servant  in  charge  of  the 
vehicle  in  course  of  delivery,  and  until  completion  of  delivery, 
was  a  representation  by  the  master  :  {MuIUtis  v.  Collins,  L.  Rep. 
9Q.  B.  292;  43  L.J.  67,  M.C.) 

Neville,  for  the  respondent,  was  not  called  upon. 

Pollock,  B. — It  may  be  doubtful  whether  the  Legislature  has 
provided  a  remedy  for  persons  who  receive  short  weight  in  all 
cases  where  a  remedy  would  be  very  desirable ;  but  the  words  oi 
sect.  29,  sub-sect.  2  of  the  Weights  and  Measures  Act,  1 889,  are 
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clear  that^  in  order  to  make  the  seller  liable  to  the  penalties      Robbbts 
ander  the  Act.  there  must  be  a  representation  as  to  the  weight  of   woodwikd. 

the  coal  sold,  and  that  that  representation  must  be  made  by  the         

seller  himself.    In  the  case  of  hawkers  selling  coals  in  the  streets,        1890. 
there  would  be  a  verbal  representation  by  the  sellers.     But  here  ^  .  TT'    , 
there  was  no  such  representation.     The  second  point  urged  on  Measures  Act, 
behalf  of  the  appellant  was  that  if  the  servant  in  charge  of  the  iBS9--8cde  of 
vehicle  and  delivering  the  coal  represented  to  anyone  that  the  ^^^^^i^^ 
sacks  were  of  a  certain  weight,  and  that  representation  was  not     ^umght  — 
a  true  one,  the  master  would  be  liable  to  the  penalty.     That  was    Representa- 
not  so.     There  was  no  instance  in  which  a  master  was  made  cri-  ^*^J\  of  weight 
minally  liable  for  the  acts  of  his  servant,  unless  in  such  a  case  as     ^ani~ 
when  the  servant  was  doing  some  illegal  act,  and  the  master  was  Liability  of 
making  a  profit  out  of  it.     The  decision  of  the  magistrate  was      •f^^"". 
right  in  this  case,  and  must  be  upheld.  ^c.fi^^.  29* 

Smith,  J. — I  am  of  the  same  opinion.  The  Act  was  no  doubt  *(i/,  (2). 
passed  to  prevent  negligence,  and  for  the  protection  of  poor 
people,  who  were  frequently  defrauded  by  receiving  coal  of  much 
less  weight  than  they  paid  for.  But  there  must  be  a  represen- 
tation by  the  seller  to  bring  him  within  the  Act.  In  this  case 
the  servant  cannot  be  got  at  because  he  was  not  selling,  and 
therefore  it  was  not  possible  to  get  a  conviction  against  him  ; 
the  master  cannot  be  liable  because  he  made  no  representation  ; 
he  simply  gave  his  servant  instructions  to  deliver  certain  sacks 
to  the  vendee.  It  was  contended  by  Mr.  Meadows  White  for  the 
appellant  that  the  master  was  liable  for  the  representation  of  his 
servant  made  in  the  course  of  delivery,  and  in  support  of  that 
contention  the  case  of  Mullvns  v.  Collins  {uli  sup.)  was  referred 
to,  where  it  was  held  that  a  licensed  victualler  was  liable  to  be 
convicted  under  the  Licensing  Act  1872  (35  &  36  Vict.  c.  94) 
s.  16,  for  the  act  of  his  servant  in  supplying  liquor  to  a  constable 
on  duty.  That  case,  however,  belongs  to  a  class  of  strange  cases ; 
they  were  law,  but  were  decided  under  stringent  Acts  with 
respect  to  the  regulation  of  beerhouses.  This  appeal  must  be 
dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Reginald  Ward. 

Solicitor  for  the  respondent,  John  Oodwin. 
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jttelanu. 


OOUET  FOR  CROWN  CASES  RESERVED. 

N(yvemher  19  and  25,  1889. 

(Before  Sir  M.  Morris,  C.J.,  Palles,  C.B.,  and  Harrison, 
O'Brien,  Johnson,  Andrews,  Murpht,  Holkbs,  and 
Gibson,  JJ.) 

Reo.  v.  Edward  Foley,  (a) 

Larceny  at  common  law — Orowing  grajsa^^Abandonment  ofposseS' 

sion  by  trespasser, 

A  trespasser  entered  the  close  of  another  and  cut  growing  grass^ 
and  three  days  subsequently  returned  and  carried  it  away  for 
his  own  use.  For  these  acts  he  was  indicted  for  larceny  at 
common  law,  tried,  a/nd  convicted.  Upon  a  case  reserved  at  tlie 
trial : 

Held,  by  the  Court  for  Orown  Oases  Reserved  {Palles,  O.B.  dis- 
sentiente)  that  the  conviction  was  good. 

Reg.  v:  Townley  (12  Oox  0,  0.  59  ;  24  L.  T.  Rep,  N.  8,  517; 
L.  Rep.  1  G.  0,  R,  315 ;  40  L,  J.  144,  M.  0. ;  19  W.  R.  725) 
and  Reg.  v.  Petch  (14  Oox  0.  0.  116;  83  i.  T.  Rep.  N.  8. 
788)  distinguished. 

THE  facts  as  appeared  from  the  case  reserved  by  Gibson.  J. 
from  the  Maryborough  Sammer  Assizes,  1889,  were  as 
follows : 

The  prisoner  was  formerly  a  tenant  of  certain  lands  called 
Ballyadams,  from  which  he  was  evicted  and  his  house  levelled. 

On  the  10th  day  of  August,  1888,  the  prisoner  was  proved  to 
have  been  seen  on  the  land  cutting  growing  grass,  and  again  he 
was  likewise  engaged  on  the  19th  day  of  August.  On  the  13th 
day  of  August  he  returned  and  removed  the  grass. 

For  these  acts  he  was  indicted  for  larceny  at  common  law  and 
convicted  by  the  jury,  who  found  that  the  prisoner  did  not  at  any 
time  abandon  possession  of  the  grass,  under  the  advice  of  the 
judge,  who,  however,  reserved  a  case  for  the  opinion  of  this  court 
as  to  whether  the  conviction  was  right. 

E.  Leamy  for  the  prisoner. — The  severance  of  the  grass,  which 
was  part  of  the  freehold,  and  its  removal  was  not  larceny  at 
common  law,  although  if  the   prisoner  abandoned  possession 

(a)  Reported  by  Fsbdbbiok  F.  Ledwioh,  Esq.,  Burister-at-Law. 
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it  might   be    otherwise.      In    the  present   case  the    jary  find        Rso. 
that  the  prisoner  never  abandoned  possession  of  the  grass.    The       pouir 

point  is  decided  in  prisoner's  favour  by  Beg.  v.  Townley  {ubi        ' 

sup.)  &i\d  Beg.  Y.  Fetch  {uhiaup.).  1889. 

G.  Molloy,  Q.C.  and  T.  P.  Law,  Q.C.  for  the  Crown,  contra.-^     ^^ 
The  law  on  the  point  reserved  is  stated  by  Blackstone,  vol.  4,  p.  Growing  grass 
232,  and  by  Hale  (1  Hale's  PL  Cr.  510).  Beg.  v.  Townley  {ubi  -^Ahandon^ 
sup.)    was   decided    on   the   ground    that  the    property   stolen      i^en^of 
never  was  in  the  owner's  possession,  and   therefore  could  never  ^^'*wh«n«^ 
have  been  taken  therefrom,  inasmuch  as  it  consisted  of  rabbits,  by  treepaaaer. 
which  were  ferce  naturce,  and  though  when  they  were  killed  they  did 
become  the  subject  of  ownership,  yet  at  the  moment  of  death 
they  were  in  the  possession  of  the   poacher.     In  this  case  the 
grass  was  left  lying  on  the  land  where  cut,  and  on  the  depar- 
ture of  the  prisoner  it  was  then  and  for  days  in  the  open  and 
actual  possession  of  the  owner  of  the  soil. 

Cur.  adv.  vult. 

Nov.  25, 1889. — Gibson,  J. — I  reserved  this  case  for  the  pur- 
pose of  settling  a  question  arising,  or  supposed  to  arise,  upon  the 
decision  in  Beg.  v.  Townley  {ubi  sup.).  The  evidence  is  meagre. 
Assuming  that  the  cutting  of  the  meadow  by  the  accused  was 
some  evidence  of  an  assumption  of  possession  of  the  grass  cut, 
there  was  no  evidence,  in  my  opinion,  of  any  effective  possession 
by  him  of  the  grass  so  left  cut,  and  lying  on  the  owner's  ground, 
from  that  time  until  it  was  carried  away,  though  it  must  be  taken 
that  Foley  did  not  intend  to  abandon  such  grass.  On  these  facts 
the  prisoner's  counsel,  relying  on  the  decision  in  Beg.  v.  Townley, 
contended  that  the  prisoner  could  not  be  convicted  of  larceny. 
The  authorities  cited  by  Mr.  MoUoy,  Q.O.  (to  which  may  be  added 
East.  PI.  Cr.,  vol.  2,  p.  587,  and  Gabbott's  Crim.  Law,  557) 
establish  that  where  a  thief,  after  severing  things  parcel  of  the 
realty,  leaves  the  chattels  so  severed  on  the  proprietor's  soil,  and 
after  an  interval  comes  again  and  takes  them  away,  he  is  guilty 
of  larceny  at  common  law,  the  chattel  being,  at  the  time  of 
removal,  in  the  constructive  possession  of  the  rightful  owner. 
The  principle  of  common  law  would  seem  to  be  that,  when  the 
wrongdoer's  actual  and  effective  possession  ceases  he  cannot  be 
deemed  to  be  in  constructive  possession;  and  that  such  con- 
structive possession  of  the  severed  chattels,  crops,  fixtures,  or 
otherwise,  becomes  vested  in  the  rightful  owner  on  whose  land 
they  are  left,  by  virtue  of  his  right  to  possession.  For  the 
prisoner  it  was  argued  that  Townley* s  case  is  an  authority  against 
this  view,  and  that,  if  wrongful  possession  is  once  acquired  by 
the  thief,  the  fact  that  he  may  afterwards  before  removal  cease 
to  be  in  effective  occupation  and  control  is  immaterial  if  he  does 
not  intend  to  relinquish  the  wrongful  possession,  and  in  pursuance 
of  his  original  intent  comes  and  takes  away  the  property.  That 
this  contention  may  not  be  entirely  without  colour  is  shown 
by  the  way  Townley^s  ca^e  is  treated  by  well-known  writers. 
llinB^  Mr.  B.  S.  Wright^  in  his  essay  on  Possession,  at  p.  231 
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Rko.  says  :  ^^  It  was  formerly  supposed  that  the  mere  leaving  of  the 

^'  thing  by  the  taker  on  the  owner^s  premises  for  a  time,  of  itself 

L^'  vested  a  possession  in  the  owner,  so  as  to  make  a  re-occupation 

1889.  by  the  taker  a  trespass  and  {animus  furandi  being  present)  a 

theft.     But  it  seems  clear  that  such  a  relinquishment  is  merely 

Larceny— ^^  evidence  of  an  abandonment  generally  or  to  the  owner  more  or 

—AhandoTi-  l^ss  Conclusive  according  to  the  circumstances."     So  in  the  last 

ment  of  edition  of  Archbold^s  Crim.  Law,  at  p.  363,  it  is  stated  there  is 

posaeasion  of  ^q  larceny  unless  the  '^  wrongdoer  had  between  the  .severance 

grass  when  cut        jxiii*  •j.jjj.t.j        !_•  _ei 

hy  tresspasser.  ^°^  ^^^  taking  away  intended  to  abandon  ms  wrongful  possession 
of  the  article  severed.  In  my  opinion  Townley^s  case  does  not 
decide  what  is  supposed.  The  continuity  of  transaction  contem- 
plated by  the  common  law  as  excluding  larceny  may  be  con- 
sidered from  the  point  of  view  of  time,  act,  and  possession.  The 
principal  element  being  possession,  if  the  thief  is  in  continuous 
possession,  the  occurrence  of  an  interval  of  time  between  the 
taking  and  the  carrying  away  can  of  itself  make  no  difference. 
Townley's  case  only  decides  that,  where  there  is  evidence  of 
actual  possession  continuing,  the  fact  that  there  is  an  interval  of 
time  between  the  taking  and  carrying  away  does  not  constitute 
larceny  where  the  wrongdoer's  intention  is  not  abandoned,  and 
the  transaction  is  in  substance  continuous.  Secondly,  that 
chattels  may  be  in  the  thiePs  possession,  though  left  on  the 
owner's  land  (the  chattels  there  being  rabbits,  which  were  not 
subject  of  property  nntil  killed).  The  expressions  ^^ abandon" 
and  "  intention  to  abandon,"  found  in  the  report  of  Townley^s 
case,  though  not  inappropriate  when  read  wit^  reference  to  the 
special  facts  of  that  case,  are  liable  to  misconstruction  if  employed 
in  reference  to  such  a  case  as  that  before  us.  Where  chattels 
after  severance  are  left  on  the  property  of  the  true  owner,  no 
matter  what  the  wrongdoer's  intention  may  be,  he  cannot 
escape  the  common  law  doctrine  if  his  possession  is  not  in 
fact  continuous.  Continuity  of  intention  is  not  the  equiva- 
lent of  continuity  of  possession.  The  transaction  here  was  not 
continuons,  and  the  conviction  is  right. 

Holmes,  J. — I  think  that  the  solution  of  the  question  reserved 
in  this  case  depends  upon  whether  there  is  any  evidence  that  the 
grass  or  hay  was  not  in  the  possession  of  the  true  owner  in  the 
interval  between  the  severance  and  removal.  When  the  grass 
was  growing  it  belonged  to  the  owner  of  the  land ;  but,  although 
he  was  in  possession  of  it  as  part  of  the  land,  he  was  not  in  pos- 
session of  it  as  a  personal  chattel.  It  first  became  capable 
of  being  the  subject  of  larceny  when  it  was  severed.  It  is, 
I  think^  clear  that  where  it  is  .severed  by  a  wrong-doer,  and  as 
part  of  one  continuous  transaction  it  is  carried  away  by  him, 
there  is  no  larceny.  In  such  a  case  it  has  never,  as  a  personal 
chattel,  been  in  the  possession  actual  or  constructive  of  the  true 
owner.  It  has  been  continuously  in  the  actual,  though  perhaps 
not  always  in  the  physical,  possession  of  the  wrong-doer.  In  the 
case  before  us  the  defendant,  having  cut  the  grass,  left  it  on  the 
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lands.     Beyond  the  severance  he  did  no  aot  of  any  kind  evidenc-        Rm. 
ing  actaal  possession  on  his  part^  and  for  two  days  the  owner  of      .  ^' 

the  land  had^  it  seems  to  me,  precisely  the  same  kind  of  possession        ' 

of  it  as  he  would  have  had  if  it  had  been  cat  and  left  there  by  his        1889. 
own   servant.     There    cannot,    I   conceive,   be   constructive  as     -         __ 
distinguish  ed  from  actual  possession  by  a  wrong-doer,  and  when  Qrwoi^^grois 
he  returned  at  the  end  of  the  period  I  have  mentioned  he  would  — ^i&andon- 
be  guilty  of  larceny,  unless  he  was  in  actual  possession  in  the      *^^^  ^f 
interval.     There  is  not,  however,  a  particle  of  evidence  of  such  ^**"^^^j 
actual  possession,   and  therefore   I  hold   the   conviction  right,  iy  irespaswr. 
This    conclusion   is    in  strict   accordance  with   the  authorities 
previous  to  Beg,  v  Townley,  referred  to  by  Mr.  MoUoy^  and  does 
not^  I  think,  in  any  way  conflict  with  that  decision,     in  that  case 
there  was  abundant  evidence  that  the  whole  transaction  was  a 
continuous  act,  or^  in  other  words^  that  the  wrong-doers  had 
never  been  out  of  actual  possession^  and  under  those  circum- 
stances the  fact  upon  the  assumption  on  which  the  case  was 
stated    that   the    poachers    had  no   intention   to    abandon  the 
wrongful  possession  of  the    rabbits  which   they    acquired,  but 
placed  them  in  the  ditch  as  a  place  of  deposit  till  they  could 
conveniently  remove  them,  was  decisive  in  the  prisoner's  favour. 
I  consider^  however^  that  that  decision  has  no  application  to  the 
present  case. 

Johnson,  J. — I  think  the  principle  of  law  which  governs  this 
case  is  correctly  stated  and  explained  by  Blackstone  in  his  Com- 
mentaries, vol.  4,  p.  232  :  "  and  of  things  likewise  that  adhere  to 
the  freehold,  as  corn,  grass,  trees,  and  the  like^  no  larceny  could 
be  committed  by  the  rules  of  the  common  law ;  but  the  severance 
was^  and  in  many  things  is  stilly  merely  a  trespass^  which  depends 
on  a  subtlety  in  the  legal  notions  of  our  ancestors.  These  things 
were  parcel  of  the  real  estate,  and  therefore^  while  they  continued 
80^  could  not  by  any  possibility  be  the  subject  of  theft^  being 
absolutely  fixed  and  immovable;  and  if  they  were  severed  by 
violence  so  as  to  be  changed  into  movables,  and  at  the  same  time 
by  one  and  the  same  continued  act  carried  off  by  the  person  who 
severed  them,  they  could  never  be  said  to  be  taken  from  the 
proprietor  in  this  their  newly-acquired  state  of  mobility  (which  is 
essential  to  the  nature  of  larceny),  being  never^  as  such,  in  the 
actual  or  constructive  possession  of  any  one  but  of  him  who  com- 
mitted the  trespass.  He  could  not  in  strictness  be  said  to  have 
taken  what  at  that  time  were  tho  personal  goods  of  another, 
since  the  very  act  of  taking  was  what  turned  them  into  personal 
goods.  But,  if  the  thief  severs  them  at  one  time,  whereby  the 
trespass  is  completed,  and  they  are  converted  into  personal 
chattels  in  the  constructive  possession  of  him  on  whose  soil  they 
are  left  or  laid,  and  comes  again  at  another  time  when  they  are 
so  turned  into  personalty  and  takes  them  away,  it  is  larceny ; 
and  so  it  is  if  the  owner,  or  any  one  else  has  severed  them.'' 
This  was  the  law  as  stated  in  1  Hale  P.  C.  p.  510^  and  also  in 
1  Hawk.  P.  C.  8th  edit.^  book  1^  chap.  19^  sect.  34^  and  the  other 
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•  

Rvo.        text-books^  down  to  the  deciaions  in  Reg.  ▼.  Townley  {ubi  sup.) 

-  ^*  and  Reg,  v.  Fetch  (uhi  sup.),  in  my  opinion  it  is  still  the  law,  and 

'       is  not  in  conflict  with  those  decisions.    In  each  of  those  cases  the 


1889.        act  was  treated  as^  under  the  circumstances,  a  continuous  transac- 
_  tion,  or,   in  Hale's  words,  the  act  was  "  continuated,*'  and  not 

Orommggrass  interpolated.     It  was  attempted  to  di>tinguish  Reg.  v.  Fetch  from 
—Abandon-   Reg.  V.  Townley,  on  the  ground  that  the  rabbits  were  hidden  by 
merit  of      ^]^q  poacher,  and  while  so  hidden  some  of  them  were  nicked  or 
gnlTwhen^t  ^larked  by  the  keepers  of  the  owner  of  the  soil ;  but  this  was 
by  trespasser,  found  to  be  merely  to  identify  them,  and  not  to  take  possession 
of  them  for  his  master.     And  the  court  held  that  the  two  cases 
stood  on  the  same  footing,  and  that  where  a  poacher  killed,  carried 
off,  and  hid  wild  rabbits  for  a  short  interval  until  he  could  safely  or 
conveniently  remove  them,  the  continuity  of  the  poacher's  posses- 
sion was  not  severed,  and  therefore  it  was  a  trespass  and  not 
a  larceny.     The  present  case  was  not  a  continuated  trespass,  the 
prisoner  cut  the  grass  and  went  away,  leaving  it  lying  on  the  soil 
where  he  cut  it.     The  trespass  was  completed,  and  the  severed 
grass  became  and  was  a  movable  chattel  in  the  constructive  posses- 
sion of  the  owner  of  the  soil,  when  the  prisoner  came  again  after 
an  interval  of  two  or  three  days,  raked  the  grass  together,  and 
carried  it  away.     I  am  therefore  of  opinion  that  the  prisoner  was 
rightly  convicted  of  larceny. 

Palleb,  C.B. — I  am  unable  to  concur  with  the  other  members 
of   the  court.     In  my  opinion  the  conviction  was   wrong,  and 
ought  to  be  quashed.     We  all  appear  to  agree  that  if  the  thing 
taken  and  carried  away  is  for  the  first  time  rendered  capable  of 
being  stolen  by  the  act  of  taking,  and  if  the  taking  and  carrying 
away  constitute  one  continuous  act,  such  taking  and  carrying 
away  is   not  theft  at  common  law.     We  also  appear  to  agree 
that  the  rule  applies  as  well  to  the  grass  in  question  here  as  to 
the  rabbits  in  Reg.  v.  Townley  (ubi  sup.),  and  that  the  reason  of 
the  rule  is  not  that  the  thing  taken  was  not,  at  the  time  of  the  taking, 
the  property  of  the  prosecutor,  but  because,  at  the  moment  at 
which  it  became  that  class  of  property  which  can  be  the  subject 
of  larceny — i.e.,  a  personal  chattel — it  was  in  the  possession,  not 
of  the  true  owner,  but  of  the  trespasser.     On  the  other  hand,  I 
admit  that  although  the  possession  of  the  chattel  was  in  the 
trespasser  by  the  act  of  taking,  yet,  if  such  possession  ceased  in 
fact,  by  its  abandonment  by  the  trespasser,  the  possession,  upon 
such  cesser,  became  constructively  that  of  the  true  owner ;  and 
that  if,  during  the  continuance  of  such  constructive  possession, 
the  trespasser  again  took  possession,  animo  furandi,  sach  last- 
mentioned  taking   would  be  larceny.     The  question,  then,  for 
decision  is,  whether  on   the  facts  of  the  present  case,  and  not- 
withstanding the  finding  of  the  jury  on  the  question  left  to  them, 
we  can  say,  as  a  matter  of  law,  that  the  cutting  and  carrying 
away  did  not  constitute  one  continuous  act ;  or,  in  other  words^ 
that  the  possession  of  the   prisoner  of  the   severed  grass  had 
ceased  prior  to  its  removal  on  the  18th  day  of  August.     As  to 
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what  constitutes  a  cesser  of  possessioD^  it  seems  clear  that  it        Rn>. 
cannot  be  said  that  it  necessarily  takes  place  the  moment  the       v^^!^ 

trespasser  abandons  physical  control  over  the  chattel.     In  Beg,  v.         ' 

Tawnley  the  rabbits  were  lying  in  a  ditch  for  three  hours  during        1889. 
the   absence   of  the  poachers,  and  were   consequently  for  that     ,.   """"__ 
period  out  of  their  physical  power  and  control;  yet  it  was  there  Growing  grass 
held  that  the  question  of  cesser  or  abandonment  of  possession  by  — Abandon- 
the  trespasser  was  one  not  of  law,  but  of  fact ;  and  that  a  verdict      ^^^^.  °f 
negativing — ^as  the  jury  have  here  negatived — ^intention  to  abandon,  J^^7w}^ncut 
amounted  to  not  guilty.     The  decision  there,  therefore,  involved  by  trespasser, 
the  determination  that  during  the  entire  period  whilst  the  rabbits 
lay  in  the  ditch^  they  were  in  law  in  the  possession,  not  of  the 
true  owner,  but  of  the  absent  poachers,  and  were  so  by  reason  of 
the  absence  in  the  minds  of  the  poachers  of  intention  to  abandon. 
The  same  conclusion  was  arrived  at  in  Beg,  v.  Fetch  {vhi  sup),  in 
which  the  period  during  which  the  dead  rabbits  in  the  bag  were 
hidden  in  a  hole  in  the  earth  must  have  been  nearly  an  entire 
day — ^viz.,  from  half-past  eleven  on  one  morning  to  early  on  the 
following  morning.     I  am  not  quite  sure  that  I  understand  the 
exact  meaning  which  Gibson,  J.  attaches  to  the  word  "  effective," 
when  he  conceives  it  to  be  a  principle  of  the  common  law  that 
when  the  wrongdoer's  actual  and  effective  possession  ceases,  he 
cannot  be   deemed  to   be   in   constructive   possession.      If  by 
*' effective '^  he  means  something  different  from  "actual,"  and 
for  this  reason  distinguishes   the   present   case    from   Reg.   v. 
Tovmley  and  Beg,  v.  Fetch,  I  am  unable  to  follow  his  reasoning. 
If  it  can  be  said,  as  a  matter  of  law,  that  the  possession  of  the 
severed  grass  by  the  prisoner  in  the  present  case,  although  actual, 
was  not  "  effective,"  so,  too,  should  have  been  held  the  possession 
for  a  day  of  the  trapper  in  Beg,  v.  Fetch,  and  that  for  three  hours 
of  the  poacher  in  Beg,  v.  Townley,  during  both  of  which  periods 
the  trespassers  were  absent  from  the  places  in  which  the  rabbits 
were  lying,  and  had  therefore  no  physical  control  over  them. 
On  the  other  hand,  if  by  "  effective  "  he  means  no  more  than  is 
involved  in  "  actual,"  then,  although  I  agree   in   his  view,  I 
cannot  distinguish  the   present   case   from    Townley's  case  and 
Fetch's  case.     On  that  supposition  it  would  not  be  sufficient  that 
the  facts  are  such  that  the  jury  might  have  found  that  the  actual 
possession  of  the  prisoner  had  ceased.     No  doubt  they  might ; 
but  they   have   found   the   contrary.      Fetch's   case  is   a   clear 
authority  that  if  the  period  which  elapsed  between  the  cutting 
the  grass  and  its  ultimate  carrying  away  did  not  amount  to  more 
than  a  day,  the  prisoner  in  the  present  case  (having  regard  to 
the  finding),  would   not  have   been  guilty.     But  if   the  exact 
length  of  the  interval  be  material,  we,  as  distinct  from  the  jurors, 
cannot  determine  the  exact  time,  measured  in  hours  or  in  days, 
the  existence  of  which  will  make  that  larceny  which  would  not 
have  been  so  had  the  interval  been  something  less.     We  cannot 
say  that  if  the  interval  be  twenty-three  hours,  it  may  not  be,  but 
that  if  it  be  increased  to  twenty-five  hours,  or  three  days,  it 

L  2 
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Rbg.        nocessarily   must    be   larceny.      The    qaestion   involved  is^   as 
^-  decided  in  Tovmley's  case,  one  of  intention,  snch  a  qaestion  is 

'       usually  for  a  jury,  and  a  jury  only.     If  time  be — as  admittedly  it  is 

1889.        — material  in  determiniug  this  intention,  the  only  periods  between 

which  the  common  law  can  recognise  a  distinction,  are  between 

Qrow^^grass  ^^^^e  which  are  and  which  are  not  reasonable.  This  is  the  view 
Abandon-  taken  by  Stephen,  J.  in  his  Digest  (4th  edit.,  art.  296)  :  '^  It 
«"^.  0/  seems,'^  he  says,  "  that  the  taking  and  carrying  away  are  to  be 
^c^MwI^cit  ^®®°^6d  to  be  continuous,  if  the  intention  to  carry  away  after 
&v  trespasser,  a  reasonable  time  exists  at  the  time  of  the  taking.^'  If  this 
be,  as  I  think  it  is,  the  true  rule,  the  jurors  alone  can, 
in  a  case  such  as  the  present,  determine  within  which  class 
the  period  of  time  in  question  here  must  range;  and,  the 
question  of  reasonable  time  not  having  been  left  to  the  jury 
or  found,  considerations  arising  from  the  length  of  the  interval 
cannot,  as  it  seems  to  me,  be  relied  upon.  If,  therefore,  the  con- 
viction under  the  circumstances  proved  be  right,  so  must  it  have 
been  had  the  interval  been  three  hours  or  one  day  instead  of 
three  days ;  and  unless  there  be  some  other  distinction  between  this 
and  Townley's  case  and  Fetch's  case,  the  present  case  would  appear 
to  be  ruled  by  them.  Is  there  then  any  distinction  ?  I  think  not. 
It  is  said  that  hero  there  is  an  absence  of  intention^  by  which  I 
suppose  is  meant  absence  of  affirmative  evidence  of  intention 
in  the  prisoner  to  remain  in  possession.  Even  were  this  so,  it 
would  not  justify  the  judge  in  withdrawing  from  the  jury  the 
prisoner's  intention ;  for  what  is  material  is  not  the  absence  of 
intention  to  retain  possession,  but  the  presence  of  affirmative 
intention  to  abandon.  The  mere  act  of  cutting  was  some  evi- 
dence that  the  prisoner  cut  the  grass  for  himself,  and  intended  to 
use  it.  He  told  the  police-constable  that  he  (the  prisoner)  might 
as  well  have  it  as  the  landlord.  This  declaration,  though  made 
on  the  11th,  is  some  evidence  of  his  intention  on  the  10th,  the 
time  of  the  original  cutting.  It  was  competent,  too,  to  the  jury 
to  have  regard  to  the  character  of  the  act  done^  and  to  find  that 
the  reason  the  prisoner  refrained  for  three  days  from  carrying  it 
away  was  that  it  might  become  dry  and  that  he  might  carry  it 
away  as  hay.  Mr.  MoUoy,  as  I  understand,  contests  the  propo- 
sition laid  down  by  Stephen,  J.,  to  which  I  have  already  referred, 
and  for  that  purpose  relies  mainly  upon  1  Hale  P.  C,  510,  and 
Lee  V.  Risdon  (7  Taunt.  191).  In  the  first  it  is  said,  "If  a  man 
come  to  steal  trees,  or  the  lead  of  a  church  or  house,  and  sever 
it,  and  after  about  an  hour's  time  or  so  come  and  fetch  it  away, 
this  hath  been  held  felony,  because  the  act  is  not  continuated 
but  interpolated,  and  so  it  was  agreed  by  the  Court  of  King's 
Bench,  9th  Car.  2,  upon  an  indictment  for  stealing  the  lead  of 
Westminster  Abbey."  This  passage  may  mean  no  more  than  that 
such  an  act  is  capable  of  being  a  felony,  if  so  found  by  the  jury ; 
and  that  the  jury  should  so  find  if  they  were  of  opinion  that  the 
act  was  not  continuated  but  interpolated.  In  Lee  v.  Risdon,  the 
distinction  drawn  by  Gibbs,  C.J.,  is  as  to  that  of  which  felony 
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can,  and  that  of  whicli  it  cannot,  be  committed.     ''  Felony/'  he        Rw. 
says,  "  cannot  be  committed  of  those  things,''  i.e.,  things  attached      pouer 

to  the  freehold,  "but  if  the  thief  severs  the  property,  and  instantly        ' 

carries  it  ofiF,  it  is  no  felony  at  common  law.     If  indeed  he  lets  it        1889. 
remain  after  it  is  severed,  any  time,  then  the  removal  of  it  becomes     •  __ 

a  felony."  The  true  meaning,  however,  of  these  passages  was  Growing  ^rass 
determined  by  Beg,  v.  Townley  {ubi  sup,)  ;  Martin,  B.,  explains  ^Ahandon^ 
them  in  these  words :  "  Those  statements  may  be  perfectly  *^***  ^^ 
correct,  and  ought  perhaps  to  be  followed  in  cases  exactly  similar  ^^Twhen  wt 
in  their  facts,  where  there  has  been  an  actual  abandonment  of  by  treipasaer, 
possession  of  the  things  taken  ;  bat  here  it  is  expressly  found 
that  there  was  no  abandonment :  and  where  the  act  is  merelv 
interrupted,  I  think  it  is  more  reasonable  to  hold  that  there 
is  no  larceny."  This  judgment  is  valuable,  as  showing 
two  things.  First,  that  the  authorities  relied  upon  by  Mr. 
MoUoy  are  applicable  only  where  an  actual  abandonment  of  the 
things  taken  have  been  found  or  admitted ;  secondly,  that  the 
question  of  abandonment  infact  depends  uponintcntion  to  abandon. 
There  the  fact  admitted  was  that  the  poachers  had  no  inten- 
tion to  abandon ;  and  that  is  treated  by  Martin,  B.  as  an  express 
finding  that  there  was  no  abandonment  in  fact.  Bramwell,  B. 
also  treats  the  case  as  depending  upon  intention.  '^  I  think  our 
decision,"  he  says,  ''is  consistent  with  the  passage  cited  from 
Hale,  and  the  dictum  of  Gibbs,  C.J.,  referred  to,  which  appear 
to  me  to  be  quite  correct.  If  a  man  were  unlawfully  to  dig  his 
neighbour's  potatoes,  and  from  being  disturbed  in  his  work,  or 
any  other  cause,  were  to  abandon  them  in  the  place  where  he  had 
dug  them,  and  were  afterwards,  with  a  fresh  intention,  to  come 
back  and  take  them  away,  I  think  the  case  would  be  the  same  as 
if,  during  this  interval  of  time,  the  potatoes  had  been  locked  in  a 
cupboard  by  the  true  owner."  Byles,  J.,  in  the  same  way  treats 
the  fact  that  the  poachers  had  no  intention  to  abandon  as  involving 
that  their  possession  never  had  been  abandoned  in  fact.  Black- 
burn, J.  says :  "  There  is  the  fact  that  the  rabbits,  after  being 
killed,  were  left  hidden  in  a  ditch  upon  the  land  for  nearly  three 
hours.  I  should  myself  have  thought  that  that  made  no  diffe- 
rence in  the  case."  As  to  the  passages  cited  from  Lord  Hale, 
and  the  dictum  of  Gibbs,  C.  J.,  he  adds  :  '^  If  we  are  to  under- 
stand those  passages  in  the  sense  put  upon  them  by  my  brother 
Bramwell,  as  applying  only  to  a  case  in  which  the  wrong-doer 
has  abandoned  and  lost  all  property  and  possession  in  the  things 
in  question,  I  have  no  quarrel  with  them,  and  they  do  not  apply 
to  the  present  case.  But  if  those  passages  mean  that  the  mere 
cessation  of  physical  possession  is  sufficient  to  make  the  subse- 
quent act  of  removal  larceny,  then  they  do  apply  to  the  present 
case,  and  in  that  case,  great  as  is  my  respect  for  Lord  Hale,  I 
cannot  follow  him."  The  clear  answer  then,  to  the  argument  of 
Mr.  Molloy,  appears  to  me  to  be  that  if  the  passages  be  has  relied 
upon  are  to  be  read  in  the  sense  for  which  he  contends,  they  are 
inconsistent  with,  and  have  been  overruled,  by  the  decision  in 
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Reo.        Reg,  v.  Townley.     Upon  the  whole^  I  am  of  opinion  that  the 

^'  decision   in   Reg.  v.    Townley,   as   applied  to  the   present  case, 

f[^*       involves  the  following  propositions  :  1.  That  the  mere  leaving  by 

1889.        the  prisoner  of  the  field  in  which  he  cut  the  grass  was  not^  per  se, 

and  irrespective  of  every  other  consideration^  sufficient  to  make 

Gfvwiv!g^grass  ^^^  subsequeut  act  of  removal  larceny.     2.  That  the  prisoner's 
—Abandon-   omission  for  three  days  to  take  away  the  hay  was  evidence  from 
ment  of      which  a  jury  might,  it  they  thought  fit,  have  found  an  abandon- 
gniMt^encai  ™®^*  ^7  *'^®  prisoner  of  that  possession  which  he  had  acquired  by 
by  treapoMwr,  the  unlawful  act  of  severance.     3.  That  such  question  of  abandon- 
ment involved  the  intention  of  the  prisoner,  and  his  object  in 
leaving  the  grass  lying  upon  the  field  for  three  days.     4.  That 
such  abandonment  was  essential  to  a  valid  conviction ;  and  that, 
in  the  present  case,  in  which,  instead  of  being  found  it  has  been 
negatived,  the  conviction  cannot  be  sustained. 

MoBRis,  C.J. — I  am  of  opinion  that  the  conviction  in  this  case 
should  be  sustained.  The  question  is,  was  the  possession  of  the 
hay  taken  away  in  the  prisoner  at  the  time  it  was  removed,  or  was 
it  in  the  possession  of  the  owner  of  the  soil,  that  is  to  say,  in  his 
constructive  possession.  Upon  the  decision  of  that  question 
depends  whether  the  prisoner  was  or  was  not,  guilty  of  larceny. 
If  the  cutting  and  taking  away  was  one  continuous  act,  the  pri- 
soner is  not  guilty.  That  question  should  be  found  in  the 
prisoner's  favour  to  entitle  him  to  an  acquittal,  but  the  jury  have 
not  so  found,  they  having,  no  doubt,  found  that  the  prisoner  did 
not  abandon  the  possession  of  the  grass,  but  that  was  a  finding 
upon  a  question  of  law.  Furthermore,  the  jury  have  found  the 
prisoner  guilty.  There  is  no  finding  that  the  cutting  and 
removing  was  one  continuous  act.  In  this  case  the  prisoner  cut 
the  grass  on  the  10th  and  11th  days  of  August,  and  was  then 
seen  doing  so  by  a  policeman.  He  came  again  three  days 
after,  on  the  13th  day  of  August,  and  removed  the  hay,  and  can  it 
be  said  that  the  hay  was,  during  all  that  interval,  in  the  prisoner's 
possession  and  not  in  the  possession  of  the  owner  of  the  soil  7 
I  do  not  think  it  can,  or  that  such  removal  can  be 
said  to  be  a  continuous  act  with  the  original  taking.  That 
this  question  of  continuity  of  the  act  is  what  must  be 
determined  seems  to  me  to  be  clear  on  'the  authority  of  the 
cases  which  have  been  cited.  In  Reg.  v.  Townley  (wM  sup,), 
Bramwell,  B.,  says,  at  p.  818  :  "  If  a  man  were  unlawfully  to  dig 
his  neighbour's  potatoes,  and  from  being  disturbed  in  this  work, 
or  any  other  cause  were  to  abandon  them  at  the  place  where  he 
dug  them,  and  were  afterwards  with  a  fresh  intention  to  como 
back  and  take  them  away,  I  think  the  case  would  be  the  same 
as  if  during  the  interval  the  potatoes  had  been  locked  in  a  cup- 
board by  the  true  owner.  Wherever  in  such  cases  the  goods 
may  be  said  to  have  been  in  the  possession  of  the  true  owner,  in 
the  interval  between  the  severance  and  the  removal,  I  think  the 
removal  is  larceny.  But  is  that  so  in  this  case  7  If  the  poachers 
had  taken  these  rabbits  to  their  own  house  or  to  a  public-house, 
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can  it  be  supposed  that  the  subsequent  removal  of  them  from        Rw. 
there  would  have  been  larceny  ?  and  if  the  case  be  varied  by       pqlbt 
sapposiDg  them  to  have  been  placed  there  upon  land  adjoining        _ ' 
that  on  which  they  were  killed^  can  that  make  any  diflFerence  V        1889. 
Then,  again,  in  the  same  case,  Blackburn,  J.  says,  at  p.   319  :     ,  __ 

"  The  result  is,  that  while  taking  away  dead  game  is  larceny,  it  chowing  grass 
is  otherwise  where  the  killing  and  taking  away  are  one  continuous   — Abandon^ 
act."     In  Rpg  v.  Fetch  [ubi  »up.)  the  decision  went  on  the  same      *^^f  ^^ 
gronnd — the  contiunity  of  the  act.     Field,  J.  says,  at  p.  1^9:^^^^%^ 
''  But  it  is  said  that  the  continuity  of  the   possession   by  the  by  trespaaser, 
prisoner  was  broken  by  the  act  of  the  keeper  in  going  to  the  trap 
and  nicking  the  rabbits."     The  learned  judge,  by  the  use  of  the 
words  "continuity  of  possession,"  showing  the  grounds   upon 
which  the  Court  decided  the  case.     The  Court  in  Reg,  v.  Townley 
decided  that  the  prisoner  was  not  guilty  upon  the  gronnd  that 
the  hiding  in  the  hole  in  the  ground  of  the  dead  rabbits  was  the 
same  as  if  they  had  remained  in  the  prisoner's  possession.     On 
these  grounds  I  consider  that  the  cases  of  Reg.  v.  Townley  and 
Reg.  V.  Fetch  are  authorities  in  favour  of  the  Crown  in  this  case ; 
and  I  am  of  opinion  that  the  conviction  should  be  sustained. 

Habeison,   O'Bbibn^  and  Andrews,  JJ.   concurred  with  the 
majority  of  the  court. 

Conviction  (affirmed. 

Solicitor  for  the  prisoner,  Thomas  Gerrard, 

Solicitor  for  the  Crown,  W.  Fitzaimon. 
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Saturday,  Nov,  8,  1890. 

(Before  Dskman^  Pollock,  B.,  Hawkins,   Stephen,  and 

Chables,  JJ.) 

Reg.  v.  Bowebman.  (a) 

Larceny — Security  for  the  payment  of  money — Bill  of  exchange 
complete  except  as  to  signature  of  drawer — Acceptance  of  hill 
of  exchange — Bill  handed  to  prisoner  to  get  discounted  subject 
to  directions  in  writing — Broker  or  anient — Conversion  con- 
trary  to  directions  in  writing  of  sum  obtained  by  discounting 
bill—2i  Sf  25  Vict.  c.  96,  s.  75—45  ^  46  Vict.  c.  61,  s.  18. 

(a)  Reported  by  R.  OcnnrwoHuc  Quit,  Esq.,  Barrister-ftt-Law. 
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Rbq.  a  document  which  is  a  complete  bill  of  exchange  in  all  respects 

Bo  mmak'  ^^^^^    ihat  of  the  signature  of  the  chrawer  is,  when  in    tJie 

*  hands  of  the  irvtended  drawer,  a   valuable   security ;    and  is 

1890.  also,  by  virtue  of  sect.  18  of  the  Bills  of  Exchange  Act,  1882,  a 

_^  bill  of  exchange.     Such  a  document  therefore  a  security  for  the 

B^wrUyfor  payment  of  money  within  24  ^  25  Vict.  c.  96,  s.  76. 

money—  Whether  a  person  intrusted  with  a  security  for  the  payment  of 

Inchoate  money  with  a  direction  in  wHting  as  to  its  application,  or  as  to 

Bill  of  ^^'^  application  of  the  proceeds  thereof,  was  so  intrusted  as  a 

exchange  not  broker  or  agent  within  the  meaning  of  24  ^   25   Vict.  c.  96, 

signed  by  g^  75^  {^  a  question  of  fact  for  the  jury  ;  and  the  mere  fa/A  that 

C<mv&r^onhy  ^^^^  persnn  had  an  interest  in  the  transaction  greater  than  that 

broker  of  pro-  of  a  mere  agent  would  not  deprive  him  of  his  capacity  as  agent, 

ceeda  contrary 

to  directiona   /^  ASB  stated  by  the  Recorder  of  London  for  the  consideration 
^"^^  V^     of  the  Court  of  Crown  Cases  Reserved,  as  follows : 

agent—         The  prisoner  was  tried  before  me  at  the  June  sessions  of  the 
25^  26  Vict  Central  Criminal  Court  for  misdemeanour  under  the  75th  section 
c.  96,  B.  76.    Qf  24  &  25th  Vict.  c.  96.     The  indictment  contained  nine  counts, 
which  charged  the  prisoner  as  follows  : 

First  count. — That  he  being  then  a  broker  and  agent,  and 
having  been  intrusted  by  Alexander  Phillip  Tebbitt  as  such 
broker  and  agent  with  certain  securities  for  the  payment  of 
money,  to  wit,  a  bill  of  exchange  for  payment  for  400Z.  and  a 
bill  of  exchange  for  payment  of  290Z.  17s.  6d.,  with  a  direction  in 
writing  to  apply  such  securities  for  a  purpose  specified  in  such 
direction,  to  wit,  for  the  purpose  that  the  said  bills  of  exchange 
should  be  discounted  at  a  moderate  rate  of  interest  for  the 
benefit  of  the  said  Alexander  Phillip  Tebbitt,  did,  in  violation  of 
good  faith  and  contrary  to  the  terms  of  the  said  direction, 
unlawfully  convert  to  his  own  use  and  benefit  the  said  last- 
mentioned  securities  for  the  payment  of  money,  to  wit,  for  the 
payment  of  400Z.  and  299Z.  17s.  6d.  respectively. 

Second  count. — The  same  offence,  but  describing  the  securities 
for  payment  of  money  as  acceptances  of  bills  of  exchange. 

Third  and  fourth  counts. — The  same  ofience,  but  with  a  varia- 
tion of  the  purpose  specified  in  the  direction. 

Fifth  and  sixth  counts. — Same  form  as  first  and  second  counts, 
except  that  they  charge  the  conversion  of  the  proceeds  of  the 
securities  for  the  payment  of  money. 

Seventh  and  eighth  counts. — Same  form  as  fifth  and  sixth 
counts,  except  that  they  charge  the  conversion  of  part  of  the 
proceeds  of  sale. 

Ninth  count. — This  purported  to  charge  a  misdemeanour 
under  sect.  90  of  24  &  25  Vict.  c.  96,  but,  after  argument,  I 
quashed  that  count  because  the  words  ^^  with  intent  to  defraud  " 
were  omitted,  and  no  question  arises  upon  it. 

The  evidence,  so  far  as  is  material  to  the  questions  submitted 
to  the  court,  was  to  the  following  effect : 

Messrs.  Tebbitt  Brothers^  being  in  need  of  additional  capital. 
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inserted  an  adyertisement  in  a  newspaper  that  they  required  from        Rn. 
10,000Z.  to  15,000Z.     To  that  advertisement  the  prisoner  replied    ^^^^^^ 

by  sending  by  post  his  visiting  card,  "  Mr.  Bowerman,  Belmont        

Hoase^  Peckham  Rye,  S.E./^  with  a  memorandum  on  the  back        1890. 
that^  should  personal  services  not   be  essential,  he   should  be     -  __ 

glad  of  some  particulars  of  the  advertisement.     Shortly  after-    Security  for 
wards  Mr.  A.  P.  Tebbitt  called  upon  the  prisoner  at  his  residence,      moneys 
and   the  prisoner  then  represented  to  him  that  he  was  a  bill  .  ^^^^*!_ 
broker  or  money-lender  and  a  bill  discounter,  and  that  he  had       ^^  ^^ 
large  facilities  for  advancing  the  capital  required.     At  a  subse-  exchange  not 
quent  interview  it  was  arranged  that  the  prisoner  was  to  draw     ^ned  by 
bills  upon  Messrs.  Tebbitt  Brothers  to  the  extent  of  5000Z.,  and  convernon  by 
endeavour  to  get  them  discounted  at  a  moderate  rate  of  interest,  broker  of  pro- 
and  a  document  was  drawn  up  and  signed  by  Mr.  Tebbitt  sotting  ceeds  contrary 
out   the  terms   of  the  arrangement,  which  is  the   direction  in  ^^^^^^ 
writing  referred  to  in  the  indictment,  and  is  in  the  following     Broker  or 

terms  :  agent— 

25  #  26  Vict, 
48,  Tanner^treet,  Bermondsey,  25th  Feb.  1890. — Mr.  J.  Bowerman. — Dear  Sir, — In     ^^  g^  ^^  ^^^ 

aocordanoe  with  oar  interview  with  you,  we  agree  to  enter  into  an  arrangement  with  »  ■      ■ 

yon  in  connection  with  bills  of  exchange  by  drawing  upon  as  at  Joar  months  gradually 

to  the  amoant  of  50001.  and  endeavour  to  discount  the  same  at  a  moderate  rate  of 

interest^  but  in  no  event  is  the  rate  to  exceed  7j  per  cent,  on  the  80  per  cent  (to  be 

paid  ns  on  the  proceeds  of  the  bills),  or  2  per  cent,  over  Bank  of  England  rate  to  be 

charged  ns  and  half  stamps  as  nsnaL    The  bills  to  be  kept  renewed  for  a  period  of 

throe  years,  and  when  eventually  paid  o£F  by  us  we  undertake  to  provide  the  80  per 

cent,  proportion. — Tours  truly,  Tebbitt  Brothers.    P.S. — We  have  accepted  for  you 

five  bills  to  the  amount  of  4001.,  400^,  29QL  17s.  Ocf.,  895/.  IBs.  Sd.,  4001.    Total, 

1886/.  14«.  2d.—T.  Brothers. 

And  a  similar  document  was  signed  by  the  prisoner  and  handed 
to  Mr.  Tebbitt. 

The  prisoner  then  prodnced  five  stamped  bill  forms  and  drew 
five  bills  of  exchange  addressed  to  Messrs.  Tebbitt  Brothers  for 
sums  amounting  together  to  1886Z.  14«.  2d.,  and  including 
amongst  them  the  two  bills  referred  to  in  the  indictments.  He 
handed  them  to  Messrs.  Tebbitt  for  acceptance,  and  they  accepted 
them  and  handed  them  back  to  the  prisoner,  who  signed  a  memo- 
randum at  the  foot  of  the  document  above  referred  to  as  having 
been  handed  to  Mr.  Tebbitt,  that  he  had  received  those  accep- 
tances on  account  in  pursuance  of  the  arrangement,  and  also  a 
memorandum  as  follows:  ''In  the  event  of  my  not  discounting 
the  said  bills,  I  agree  to  return  them  to  you  cancelled  within 
three  days. — F.  B.''  At  the  time  these  bills  were  handed  to  the 
prisoner  the  drawer's  name  was  left  blank,  but  the  bills  were  in 
all  other  respects  complete.  The  prisoner  afterwards  handed  the 
two  bills  referred  to  in  the  indictment  to  Mr.  L.  Berg,  and 
requested  him  to  discount  them.  When  they  were^handed  to  him 
no  drawer's  name  was  upon  them,  and  the  prisoner  requested  Mr. 
Berg  to  sign  as  drawer,  which  he  did.  Mr.  Berg  got  those  bills 
discounted,  and  handed  the  prisoner  the  amount  of  the  discount 
less  his  commission,  and  the  prisoner^  in  violation  of  good  faith, 
converted  that  sum  to  his  own  use. 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for  the 
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Rbo.       defence  sabmitted  that  there  was  no  case  to  go  to  the  jury  on  the 
«     ^'  following  fifrounds  : 

'       1.  That  the  prisoner  was  neither  a  broker  nor  an  agent  within 

1890.        the  meaning  of  the  75th  section  of  24  &  25  Vict.  c.  96.     He  con- 

tended  there  was  no  evidence  that  the  prisoner  carried  on  the 

Sect^pyfor   business  or  occupation  of  a  broker  or  agent,  and  that  according  to 

mo7iey—     the  evidence  it  must  be  presumed  he  was  not  in  any  business, 

Inchoate     bujj  that,  seeing  the  prosecutor's  advertise  meat,  he  volunteered  to 

BlU  of  "~  S^^  ^^®  '^^'^^  discounted.    2.  That  the  prisoner  never  was  intrusted 

ewehamge  not  with  any  securities  by  the  prosecutor.     He  contended  that  the 

signed  by     prosecutor  never  had  any  property  in  the  document.     The  paper 

cJnv^Honhy  *^°^  stamps  belonged  to  the  prisoner,  and  the  bill  when  drawn 

broker  of  pro-  was  his   property.     It  was   not  a  security  for  the   payment  of 

eeeds  contrary  nioney  while  in  the  hands  of  the  prosecutor,  because  the  accept 

to  dtrectiom  ^^qq  ^^s  not  complete  until  delivery.     At  the  time  the  documents 

Broker  or     referred  to  in  the  indictments  as  securities  for  the  payment  of 

agents      money  and  bills  of  exchange  were  intrusted  to  the  defendant  they 

^^  ffi^^^T?'  ^^^  °^^  come  within  any  of  those  descriptions. 

'  '  On  behalf  of  the  prosecution  it  was  contended  that  upon  the 

evidence  it  was  clear  the  prisoner  was  a  broker  or  agent  within 
the  meaning  of  the  statute,  and  had  so  represented  himself.  That 
as  soon  as  the  prosecutor  wrote  his  acceptances  on  the  bills  and 
delivered  them  to  the  defendant,  the  latter  was  intrusted  with  a 
security  for  the  payment  of  money  within  the  meaning  of  the 
statute.  That  the  question  was  not  whether  the  document  was  a 
bill  of  exchange  at  the  time  it  was  handed  to  the  prisoner,  but 
whether  he  was  intrusted  with  a  bill  of  exchange  or  an  acceptance 
of  a  bill  of  exchange.  That  the  document  was  delivered  to  him 
with  authority  to  complete  it,  and  for  the  express  purpose  that  he 
should  complete  it  as  a  bill  of  exchange,  and  he  had,  in  accordance 
with  that  authority,  made  it  a  complete  instrument  before  con- 
verting it  to  his  own  use.  That  in  any  case  the  document,  when 
handed  to  him,  was  under  the  circumstances  a  security  for  the 
payment  of  money. 

I  decided  to  reserve  all  the  points  raised  for  the  determination 
of  this  court,  and  to  leave  the  case  to  the  jury. 

The  prisoner  was  found  guilty  on  each  of  the  first  eight  counts 
of  the  indictment,  and  I  respited  judgment  until  after  the  decision 
of  the  court  on  this  case,  but,  under  the  special  circumstances, 
directed  that  the  prisoner  should  in  the  meantime  remain  in 
gaol. 

The  question  for  the  court  is,  whether  upon  the  facts  before  set 
out,  the  prisoner  could  be  properly  convicted  on  any  of  the  first 
eight  counts  of  the  indictment. 

By  24  &  25  Vict.  c.  96,  s.  75,  it  is  enacted  that 

Whosoever,  having  been  intrusted,  either  solely  or  jointly  with  any  other  person,  as 
a  banker,  merchant,  broker,  attorney,  or  other  agent,  with  any  money  or  security  for 
the  payment  of  money,  with  any  direction  in  writing  to  apply,  pay,  or  deliver  such 
money  or  security,  or  any  part  thereof  respectively,  or  the  proceeds  or  any  part  of  the 
proceeds  of  such  security  for  any  purpose,  or  to  any  person  specified  in  such  direction, 
shall,  in  violation  of  good  faith,  and  contrary  to  the  terms  of  such  direction,  in  any- 


GBIMINAL  LAW  CASES.  155 

wise  eonrert  to  his  own  use  or  benefit,  or  the  nao  or  benefit  of  any  person  other  than         Rn}. 

the  person  by  whom  he  shall  ha^e  been  so  intrusted,  such  money,  security  or  proceeds,  i;. 

or  any  part  thereof  respectiyely    .    .    .    shall  be  guilty  of  a  misdemeanour.  Bowbbiiam. 


Poland,  Q.O.  (with  him  W.    A.  Metcalfe),  on  behalf  of  the        1890. 

prisoner  contended  that  the  document  which  was  the  subject  of        

the  indictment  was  not  a  security  for  the  payment  of  money  at  secw^yl^r 
the  time  when  it  was  handed  to  the  prisoner^  inasmuch  as  it  was     money— 
an  inchoate  document^  beiug  without  any  drawer's  name.     It  .   Inchoate 
could  not  be  a  bill  of  exchange^  since  a  bill  of  exchange  is  not  ^^^^^^J^e  ~~ 
such  until  the  drawer's  name  is  put  upon  it^  nor^  for  the  same  exchange  not 
reason^  could  it  be  an  acceptance  of  a  bill  of  exchange.     [Hawkins^     signed  by 
J. — ^Why  is  this  not  an  acceptance  of  a  bill  of  exchange  within  ^  drawei^— 
sect.  18  of  the  Bills  of  Exchange  Act  1882  ?]     It  is  submitted  inh^^^pro' 
that  the  provisions  of  that  section  are  intended  to  enable  a  bill  ceeds  contrary 
when  it  is  signed  by  the  drawer  to  be  sued  upon,  although  it  was   *°  dwecHone^ 
accepted  before  his  name  was  on  it.     In  Reg.  v.  Harper  (44  L.  T.  ^^Br^wor 
Rep.  N.  S.  615 ;  14  Cox  0.  C.  574 ;  7  Q.  B.  Div.  78 ;  50  L.  J.  90,      agimt- 
M.C.)  it  was  held  that  a  person  who  signed  a  fictitious  name  as  ^^  I"  ^^  ^*^*- 
indorsee  on  what  purported  to  be  a  bill  of  exchange  accepted  by  ^*     '  **     ' 
him  could  not  be  convicted  of  forging  an  indorsement  on  a  bill  of 
exchange,  as  no  drawer's  name  was  ever  placed  on  the  document. 
Again,  in  Rex  v.  Hart  (6  0.  &   P.  106),  where  the  prosecutor 
had  applied  to  the  prisoner  to   raise    money  for  him,  and   the 
prisoner   had  undertaken  to  procure  5000Z.,  and  had  produced 
from  his  pocket-book  blank  bill  stamps,  across  each  of  which  the 
prosecutor  wrote  "Accepted  payable  at    Messrs.  Praed's,  189, 
Fleet-street^  London,"  and  signed  his  name,  it  was  held  that  the 
stamps  with    the  acceptances    were   neither  bills  of  exchange^ 
orders  for  the  payment  of  money,  nor  securities  for  money  at  the 
time  they  were  handed  to  the  prisoner,  inasmuch  as  at  that  time 
there  was  no  name  of  any  drawer  upon  them.     In  Stoestfiger  v. 
The  Souih-Eastem  Railway  Company  (23  L.  T.  0.  S.  65;  8  B.  & 
B.  549;  2  W.  R.  375  ;  18  Jur.  605)  a  document  which  was  in  all 
respects  like  a  bill  of  exchange,  except  that  it  had  no  drawer's 
name  on  it,  was  held  not  to  be  a  bill,  order,  note,  or  security  for 
payment  of  money,  within  sect.  1  of  the  Carriers  Act  (11  Geo.  4 
&  1  Will.  4,  c.  68).      Lastly,  in  M'Oall  v.  Taylor  (12  L.  T.  Rep. 
N.  S.  461 ;  34  L.  J.  365,  0.  P.)  an  instrument  in  the  form  of  a  bill 
of   exchange,  addressed  to  and  accepted  by  the  defendant,  but 
without  the  names  of  either  a  payee  or  drawer,  was  held  to  be 
neither  a  bill  of  exchange  nor  a  promissory  note,  but  only  an 
inchoate  instrument.     In  support  of    the    contention    that   the 
prisoner  was  not  a  broker  or  agent  he  cited  Reg.  v.  Portugal 
(16Q.  B.Div.487). 

Avory,  for  the  prosecution,  was  not  called  on, 
Denman,  J. — With  regard  to  the  first  point,  namely,  whether 
these  were  securities  for  the  payment  of  money,  we  think  that 
there  was  upon  the  evidence  very  good  ground  for  finding  them 
to  be  so.  The  contentidn  was  that  they  could  not  be  securities 
for  the  payment  of  money  because  they  were  not  such  at  the  time 
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Rao.        the  prisoner  was  entrusted  with  them ;    and  we  assent  to  that 
^     ^'  contention  to  this  extent,  that  at  the  time  of  the  documents  beinir 

'    entrusted  to  the  prisoner  it  was  necessary  that  they  should  have 

1890.        been  securities  for  the  payment  of  money.     Now,  what  was  the 

condition  of  the  documents  at  the  time  they  were  delivered  to  the 

Becwitufor   prisoner  ?     They  were  stamped  and  signed  by  Messrs.  Tebbitt  as 
tmoney—     accepting  them,  and  all  that  was  wanting  was  the  signature  of 
Inchoate     the  drawer,  whose  name  was  left  blank.      In  all  other  respects  the 
*^  BiW*^"~  ^^^^^  were  complete,  and  it  appears  to  me  that  the  case  is  really 
exchange  not  covered  by  the  18th  section  of  the  Bills  of  Exchange  Act  1882. 
signed  by     That  Section  lays  it  down  that  a  bill  of  exchange  may  be  accepted 
C  ^^^W8i~~h   ^®^^^®  ^^  ^^  drawn,  and  that  it  is  to  be  considered  as  an  acceptance 
hrolerof  pro.  ©ven  before  it  is  drawn.     Now,  nothing  remained  in  the  present 
eeeds  contrary  case  to  be  done  except  the  signature  of  the  drawer,  and  the  bills 
^wrU'^^—  were  used  for  the  purposes  of  fraud.     Every  one  of  the  cases 
*  Brok&ror     which  have  been  cited  is  distinguishable  from  the  present  case. 
agent—      In  Reg  V.  Harper  {ubi  sup,)  the  offence  was  not  made  out  because 
^  t<f ^  V^'  *^  indorsement  was  required  before  the  bill  could  be  perfected, 
'*'     '    and  there  never  was  such  indorsement,  and  the  question  there- 
fore never  arose  whether  it  was  a  valuable  security  within  the 
meaning  of  the  present  statute.      In  Rex  v.  Hart  {ubi  sup.)  there 
was  a  very  good  ground  upon  which  all  the  learned  judges  relied, 
namely,  that  the  document  there  was  not  at  the  time  a  security 
for  anything,  because  there  was  no  sum  filled  in,  and  when  people 
talk  of  a  document  as  being  a  security  for  money,  they  do  not 
mean  in  ordinary  parlance  a  document  which  is  security  for  any 
conceivable  amount  for  which  it  may  be  filled  in.     No  amount 
was  filled  in,  and  great  stress  was  laid  upon  that  fact  by  the 
learned  judges  who  decided  the  case,  and  it  must  be  looked  on 
as  only  an  authority  to  that  extent.     The  next  case  is  Stoessiger  v. 
Tlie   South-Eastem   Railway    Company   {ubi  sup.).     There  the 
document  had  never  reached  the  hands  of  the  drawer  at  all,  and 
I  think  that  is  fatal  to  it.     In  M'Call  v.   Taylor  {ubi  sup.)  the 
instrument  was  not  even  dated,  so  that  it  could  be  no  security 
for  the  payment  of  any  money  to  anyone,  not  being  payable  on 
demand  even.     Then  we  come  to  the  Bills  of  Exchange  Act,  1882, 
and  it  is  contended  on  that  that  this  could  not  be  an  acceptance, 
because  the  name  of  the  drawer  is  not  filled  in.     But  I  think 
that  sect.  18  disposes  of  that  argument.     It  enacts  that  '^  a  bill 
of  exchange  may  be  accepted  before  it  has  been  signed  by  the 
drawer,  or  while  otherwise  incomplete.'*     What  does  that  mean  ? 
Why,  that  there  may  be  an  acceptance.     The  moment  the  bill  is 
in  the  hands  of  the  defendant,  he  is  able  to  make  it  available,  and 
it  is  therefore,  in  my  opinion,  a  paper  which  is  of  value  to  him. 
I  think  it  is  a  security  for  the  payment  of  money  of  which  he 
availed  himself  when  he  converted  it  to  his  own  use  improperly. 
Another  point  taken  is  that  he  was  not  a  broker  or  agents  and 
there  are  cases  which  run  fine  on  that  point  undoubtedly.      The 
only  question,  however,  is  whether  there  was  reasonable  evidence 
here  of  it,  if  it  was  a  question  for  the  jury.     The  prisoner  began 
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by  calling  himself  a  broker^  and  he  took  the  docnments  for  the        Rw. 
purpose  of  getting  them  discounted ;  he  got  them  discoanted,    bowmmaw 

and  then  he  converted  the  proceeds  to  bis  own  use.     I  think        

that  there  can  be  no  doubt  that  there  was  evidence  of  his  being        1890. 
a  broker ;  and  I  also  think  that  upon  this  point  the  verdict  of  the     _  _ 

jury  was  required.     In  my  opinion^  therefore,  this  conviction    Security  for 
should  be  sustained.  moneys 

Pollock,  B. — I  was  not  without  some  doubt  on  both  the  points  .   ^^^<^^  ^ 
which  have  been  argued.     As  to  the  first,  it  is  no  question  of       ^^^  ^y 
whether  this  is  a  bill  of  exchange  or  not.     The  only  question  is  exchange  not 
whether  it  is  a  valuable  security  for  money.      It  is   clearly  a     ^gn^dby 
security  for  money  in  which  the  person  to  whom  it  was  given  convereionhy 
would  put  faith,  and  that  disposes  of  the  first  point.     As  to  the  broker  of  pro- 
second  point,  whether  the  prisoner,  being  something  more  than  c««<^  contrary 
a  mere  broker  and  having  an  interest  in  the  matter  beyond  that   f^  wr^ifuh^ 
of  a  mere  agent,  was  a  broker  and  agent  within  the  meaniag  of     Broker  or 
the  statute,  that  fact  does  not  appear  to  me  to  deprive  him  of  the       agent— 
capacity  of  broker  and  agent,  and  1  entirely  concur  with  what  ^^  ^^^  ^^*' 
my  learned  brother  has  said  on  that  point. 

Hawkins,  J. — 1  am  of  the  same  opinion.  The  prisoner  is 
charged  with  having  been  intrusted  as  a  broker  and  agent  with 
certain  securities  for  the  payment  of  money,  and  having  as  such 
broker  and  agent  converted  such  securities  to  his  own  nse  and 
benefit  contrary  to  the  terms  of  the  direction  in  writing  with 
which  they  were  intrusted  to  him,  and  the  question  is  whether 
the  documents  intrusted  to  him  were  securities  for  the  payment 
of  money  at  the  time  they  were  so  intrusted.  When  one  comes 
to  look  at  this  particular  transaction  it  seems  to  me  that  the  view 
that  they  were  securities  for  the  payment  of  money  is  strongly 
confirmed.  It  is  found  in  the  case  that  the  arrangement  was  that 
the  bills  of  exchange  were  to  be  drawn  by  the  prisoner  himself, 
and  that  in  pursuance  of  that  arrangement  he  got  the  bill  stamps 
and  drew  the  bills  addressed  to  Messrs.  Tebbitt  Brothers,  and 
handed  them  to  Messrs.  Tebbitt  for  acceptance,  who  accepted 
them  precisely  according  to  the  terms  of  the  arrangement,  and 
handed  them  back  to  the  prisoner  in  the  very  way  in  which  it 
had  been  arranged,  and  at  any  moment  the  prisoner  could  make 
them  valuable  securities.  If,  under  those  circumstances,  these 
were  not  valuable  seOurities,  my  notion  of  what  is  a  valuable 
security  is  a  very  wrong  one.  It  might  just  as  well  be  said  that 
an  unindorsed  cheque  deposited  by  the  man  in  whose  favour  it  is 
drawn  with  his  bank  is  not  a  valuable  security,  which  undoubtedly 
it  is,  simply  because  the  indorsement  was  not  on  it  at  the  time  it 
left  the  drawer^s  hand.  Then,  when  you  come  to  look  at  the 
question  whether  the  prisoner  was  a  broker  and  agent,  I  enter- 
tain as  little  doubt.  He  introduced  himself  to  the  prosecutors 
in  consequence  of  this  advertisement,  and  he  describes  himself  as 
a  bill  broker.  Now,  that  is  some  evidence  against  him.  Then 
he  was  an  agent  in  every  sense  of  the  word  to  get  these  bills  dis- 
counted ;  except  in  the  character  of  an  agent  they  would  not 
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have  been  handed  to  him.  He  was  to  endeavonr  to  get  them 
discoanted^  and  in  the  event  of  his  not  doing  so  he  was  to  return 
them  to  Messrs.  Tebbitt.  There  is  evidence  therefore  of  his 
being  both  broker  and  agent;  and  with  regard  to  the  other 
question^  whether  these  bills  of  exchange  were  securities  for  the 
payment  of  money^  I  am  of  opinion  that  they  were^  and  that  this 
conviction  must  therefore  be  confirmed. 

Stephen  and  Charles^  JJ.^  were  of  the  same  opinion. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treasury.       \ 

Solicitors  for  the  prisoner,  Norris  and  Son. 


HOUSE  OP  LORDS. 

July  11,  12,  15,  16, 1889;  May  19,  20,  22,  and  Aug.  5, 1890. 

[Before    the    Loed    Chancellor    (Halsbury),    Lords    Watson, 
Brahwell,  Hbrschbll,  Macnaohten,  Morris,  and  Field.] 

Bell  Cox  v.  Hakes  and  Lord  Penzance,  (a) 

ON  appeal  from  the  court  of  appeal  in  ENGLAND. 

Practice — Habeas  corpus — Right  of  appeal — Judicature  Act,  1873 

(36  Sp  37  Vict.  c.  66),  s.  19. 

Sect.  19  of  the  Judicature  Act,  1873,  gives  no  right  of  appeal  from 
an  order  of  the  High  Cov/rt  of  Justice  granting  a  habeas  corpus 
and  discharging  the  prisoner. 

Judgment  of  the  court  below  reversed.  Lords  Morris  and  Field 
dissenting. 

THIS  was  an  appeal  from  a  judgmentof  the  Courtof  Appeal  ( Lord 
Esher,  M.B.,  Bowen,  and  Pry,  L.J  J.),  reported  in  58  L.  T.  Rep. 
N.  S.  323,  and  20  Q.  B.  Div.  1,  who  had  reversed  an  order  of  the 
Queen's  Bench  Division  (Lord  Coleridge,  C.J.  and  Smith,  J.) 
reported  in  19  Q.  B.  Div.  307.  The  facts  of  the  case  were  as 
follows : — 

The  appellant  was  a  clerk  in  holy  orders,  and  was  the 
incumbent  of  St.  Margaret,  Toxteth-park,  in  the  city  and  diocese 
of  Liverpool  and  Province  of  York,  and  the  respondent  Lord 
Penzance  was  the  official  principal  of  the  Chancery  Court  of 
York ;  the  respondent  Hakes  was  the  promoter  of  the  office  of 
the  judge. 

(a)  Reported  by  0.  E.  Maldbn,  Esq.,  Barrister-at-Law. 
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There  were  three  qaestions  raised  by  the  appeal :  first,  whether    Bill  Oox 
any  appeal  lies  to  the  Court  of  Appeal  from   an  order  of   the   ^^' 
Queen's  Bench  Division  made  upon   an  application  for  a  habeas        lobd 
corpus,  by  which  order  a  prisoner  is  discharged  out  of  custody;     Pknzanci. 
secondly,  whether  a  writ  de  contumace  capiendo  under  the  statute        71 — 

53  Geo.  3,  c.  127,  can  be  lawfully  issued  to  enforce  obedience  to         ' 

an  order  which  has  expired ;  thirdly,  whether  a  party  can   be    Practice— 
pronounced  contumacious  in  order  to  the  issue  of  such  writ,  and  «.4^^*"*~" 
thereupon  be  lawfully  taken  into  custody  when  such  pronouncing  -^^J^i^ure 
is  not  effected  bj  the  judge  whose  order  or  decree  has  not  been    Act,  1873^ 
obeyed,  but  by  the  deputy  or  surrogate  of  such  judge,  or  when,  36  4-  37  Vict 
in  the  alternative,  such  pronouncing  is  effected  by  the  deputy    ^'  ^^'  **  ^^' 
or  surrogate  acting    ministerially,  purporting  to  hold  a  court, 
and  reading  at  such  court  a  judgment  which  has  been  sent  down 
to  him  by  the  judge,  such  judge  not  being  present  at  the  court 
and  not  being  within  the  territorial  ambit   of   his  jurisdiction 
when  the  party  was  pronounced  contumacious. 

The  suit  began  in  the  following  manner : — In  January,  1885, 
proceedings  under  the  Church  Discipline  Act  were  commenced 
by  the  respondent  Hakes  making  a  complaint  against  the 
appellant  to  the  Bishop  of  Liverpool  in  respect  of  certain  alleged 
ecclesiastical  offences.  The  Bishop  of  Liverpool  sent  the  case,  by 
letters  of  request,  to  Lord  Penzance,  the  judge  of  the  Chancery 
Court  of  York,  the  Court  of  Appeal  of  the  province,  to  be  there 
heard  and  determined.  The  appellant  was  cited  to  appear^  but 
never  did  appear  in  the  court  or  suit. 

On  the  Slst  day  of  July,  1885,  Lord  Penzance,  sitting  at  York, 
heard  the  case  and  decreed  a  monition  admonishing  the  appellant 
to  refrain  from  committing  the  alleged  offences  in  the  future. 

In  October,  1885,  the  appellant  was  served  with  a  notice  that 
ho  had  disobeyed  the  monition,  and  some  proceedings  were  taken 
thereupon  by  the  respondent  Hakes,  but  were  afterwards  aban- 
doned and  became  abortive. 

In  February,  1886,  the  appellant  was  served  with  a  further 
notice  that  he  had  disobeyed  the  monition,  and  that  an  appli- 
cation  would  be  made  to  the  court  in  respect  of  such  disobe- 
dience. 

On  the  11th  day  of  March,  1886,  the  case  came  on  again  at 
York  before  the  Rev.  Edward  Aldous  Lane,  a  surrogate,  who, 
after  hearing  the  proctor  for  the  respondent  Hakes,  and  tho 
evidence  he  adduced,  adjourned  the  case. 

On  the  8th  day  of  April,  1886,  the  Rev.  Edward  Aldous  Lane 
read  as  his  own  a  judgment  of  the  learned  judge,  purporting  to 
find  that  the  appellant  had  disobeyed  the  monition  of  the  31st  day 
of  July,  1885,  and  to  decree  a  suspension  for  six  calendar  months, 
and  a  further  monition  to  refrain.  An  instrument  of  suspension 
and  a  monition  were  thereupon  issued  from  the  registry  of  the 
court,  and  served  upon  the  applicant  and  published  on  the  13th 
day  of  June,  1886. 

On  the  10th  day  of  July,  1886,  the  appellant  was  served  with 
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Bbll  Ck>z    ^  notice  and  an  affidavit  that  he  had  disobeyed  the  aaspension 

Haku  and    ^^^  ^^^  thereby  been  gailty  of  contamacy,  and  that  in  respect 

LoHo        of  such    disobedience    the  court  woald    be  moved   to    enforce 

Pjcvzancb.    obedience  to  the  saspensioD. 

ig9Q  On  the  30ch  day  of  July,  1886,  the  Bev.  Edward  Aldons  Lane 

heard  the  application,  found  that  the  appellant  had  so  disobeyed, 

Practice—    ^nd    Ordered    the    disobedience  to    be  signified,  having,  as  he 
Habea«corptt»  8**^^  ^^  ^n  affidavit,  received  before  the  case  came  on  for  hear- 
^Judicature  itig,   directions  from  the  learned  judge   so  to  do  in  the  event 
Act,  1873—   of   the   appellant   not    appearing.     It  was  proved  that  neither 
c  M '» ^9    ^^®^  *'^®  decree  of   suspension  was   made  or  issued  from  the 
registry,  nor  when  the  appellant  was  pronounced  contumacious 
and  the  aignificavit  was   decreed,  was  Lord   Penzance   himself 
within  the  province  of  York  or  within  the  ambit  of  his  juris- 
diction as  judge  of  the  Chancery  Court  of  York. 

On  the  5th  day  of  August,  1886,  a  significavit  was  issued  out 
of  the  Chancery  Court  of  York  under  the  seal  of  the  Consistory 
Court  of  the  Archbishop  of  York,  and  signed  by  the  registrar  of 
the  court,  and  the  signijicavit,  together  with  a  transcript  or  copy 
thereof  and  a  writ  of  mittimus^  with  a  praecipe  for  the  issue  of 
the  mittimus,  were  on  the  7th  day  of  August  lodged  at  the 
Petty  Bag  Office,  Bolls-yard,  to  be  sealed  and  transmitted  to  the 
Duchy  of  Lancaster. 

On  the  5th  day  of  August,  1886,  the  appellant  obtained  from 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice  a  rule 
nisi  for  a  writ  of  prohibition  against  further  proceeding  in  the 
suit,  addressed  to  the  respondents,  the  prosecutor  and  Lord 
Penzance,  the  registrar  of  the  court,  and  the  surrogate.  The 
rule  was  obtained  and  supported  mainly  on  the  grounds  that 
if  the  orders  were  the  orders  of  Lord  Penzance  then  that  he 
had  acted  without,  or  in  excess  of  his  jurisdiction  in  making 
the  orders  for  suspension,  monition,  and  significavit  when  he 
was  not  within  the  province  of  York,  and  without  hearing 
the  applications  in  court,  but,  that  if  they  were  the  orders  of  the 
surrogate,  then  that  the  surrogate  had  no  power  to  make  them. 
The  rule  was,  however,  discharged  after  argument  on  the  eleventh 
day  of  March,  1887.  The  appellant  appealed  to  the  Court  of 
Appeal  against  the  discharge  of  the  rule  nisi,  but  his  appeal  was 
on  the  28th  day  of  April,  1887,  dismissed.  On  the  same  day  the 
respondents  took  steps  to  have  a  writ  de  contwmace  capiendo, 
signed  by  the  Vice-Chancellor  of  the  County  Palatine  of 
Lancaster,  issued  from  his  office  and  delivered  to  the  sheriff. 
On  the  4th  day  of  May,  1887,  the  appellant  was  arrested  and 
imprisoned  in  Walton  gaol.  On  the  16th  day  of  May,  1887,  the 
appellant  obtained  from  the  Queen's  Bench  Division  a  rule  nisi 
for  a  writ  of  habeas  corpus  with  a  view  to  his  discharge  from 
custody.  The  application  was  made  and  the  rule  was  supported 
mainly  on  the  following  grounds :  first^  that  the  order  for  disobe- 
dience of  which  the  appellant  had  been  declared  contumacious 
had  expired  before  the  date  of  the  issue  of  the  writ  de  contumace 


1890. 


CRIMINAL  LAW   CASES.  161 

capiendo — tliat  is,  on  the    13th  day  of  December,   1886 — that     Bkll  Cox 
such  writ  conld  only  issue  in  strict  compliance  with  the  Act  of   „    ^* 
53  Geo.  8,  c.  127,  which  Act  provided  every  person  imprisoned        Lom^ 
thereunder  with  the  means  of  terminating  the  imprisonment,  that    Pbhzamob. 
none  of  those  statutory  methods  were  open  to  the  appellant,  and 
that  under  the   Act   he  could  never  regain  his  liberty;    and, 
secondly,  that  the  surrogate  had  no  power  under  the  Act  or    Practice— 
otherwise  to  pronounce  the  appellant  in  contempt.  Appeal — 

On  the  20th  day  of  May,  1887,  after  argument  on  behalf  of  the  ^^^^^ 
respondents,  the  Court  made  the  rule  absolute,  and  ordered  the  Act,  1873— 
immediate  discharge  of  the  appellant,  who  was  released  on  the  36  f  37  Vict. 
following   day,  the   appellant   undertaking   by  his   counsel   to    ^'  ^^'  '*  ^^' 
bring  no   action  against  the  gaoler.     The   respondent   Hakes 
appealed,  but  the  respondent  Lord  Penzance  did  not  join  in  the 
appeal,  from  the  order  of  the  Queen's  Bench  Division  to  the 
Court  of  Appeal,  which  on  the  21st  day  of  November  allowed  the 
appeal  with  costs  of  the  appeal,  and  set  aside  the  order  of  the 
Queen's  Bench  Division. 

Mr.  Bell  Cox  appealed. 

July  11,  12,  16,  and  16,  1889. — ^The  appeal  came  on  for  argu- 
ment before  the  Lord  Chancellor  (Halsbury)  Lords  Fitzgerald, 
Herschell  and  Macnaghten. 

Sir  H,  Davey,  Q.C.,  Sir  W,  Phillimore,  and  Hanaell  appeared 
for  the  appellant. 

Jeune,  Q.C.  and  Danekwerta  for  the  respondent  Hakes. 

The  SoUcitor-General  (Sir  B.  Clarke,  Q.C.)  and  R.  8.  Wright 
for  Lord  Penzance. 

At  the  conclusion  of  the  arguments,  their  Lordships  took  time 
to  consider  their  judgment. 

On  the  6th  day  of  October,  1869,  before  the  House  had  given 
judgment,  Lord  Fitzgerald  died. 

May  19,  20,  and  22,  1890. — The  appeal  was  directed  to  be 
re-argued  before  the  Lord  Chancellor  (Halsbury),  Lords  Watson, 
Bramwell,  Herschell,  Macnaghten,  Morris,  and  Field,  upon  the 
question  whether,  in  the  circumstances  of  the  case,  an  appeal  lay 
at  all  from  the  Queen^s  Bench  Division  to  the  Court  of  Appeal. 

Sir  W.  Phillimore  and  Hansell  (Sir  H.  Davey,  Q.C.  with 
them),  for  the  appellant,  argued  that  no  appeal  lay  to  the  Court 
of  Appeal  at  all  from  an  order  granting  a  habeas  corpus  and 
discharging  the  prisoner:  Ex  parte  Woodhall  (59  L.  T.  Rep. 
N.  S.  841 ;  20  Q.  B.  Div.  832) ;  Reg.  v.  Bamardo  (61  L.  T.  Rep. 
N.  S.  547;  23  Q.  B.  Div.  305);  O'Shea  v.  O'Shea  (62  L.  T. 
Rep.  N.  S.  713;  15  Q.  B.  Div.  59).  The  jurisdiction  of  the 
Court  of  Appeal  is  defined  by  sect.  18  of  the  Judicature  Act  of 
1873.  It  has  no  original  jurisdiction  to  discharge  a  prisoner. 
It  can  only  do  what  the  court  below  ought  to  have  done,  and 
that  court  had  no  power  to  reverse  the  order  of  release.  The 
fact  that  the  order  of  the  Court  of  Appeal  could  have  no  effect, 
goes  far  to  show  that  there  is  no  appeal.  See  also  Sivinfen  y. 
Swinfen  (1  C.  B.  N.   S.  364).     Secondly,   this   is   a   criminal 
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Bell  Cox    matter,  and  therefore  there  is  no  appeal,  by  sect.  47  of  the  Judi- 

HjLKKs  AND   ^^^'^^^  ^^^  ^^  1873.     Thirdly,  Mr.  Hakes  has  no  locus  standi  to 

LoBD        entitle  him  to  appeal.     He  was  not  aggrieved  by  the  order  of  the 

PBNZANC&    Queen's  Bench  Division,  and  no  order  for  costs  could  have  been 

made  against  him  so  as  to  give  him  a  ground  for  going  to  the 

Court  of  Appeal.     As  to  costs  see  Dodd*8  case  (2  De  G.  & 

PTodice—     J.  510). 

^pcai—  Jeune,  Q.C.  and  Danckwerts,  for  the  respondent  Hakes,  oon- 
iic^,  1873—  tended  that  the  effect  of  sect.  19  of  the  Judicature  Act  of  1873 
36  4^37  Vict,  was  to  give  the  Court  of  Appeal  power  to  hear  an  appeal  in  all 
c.  66, «.  19.  oaggg  of  habeas  corpus ,  whether  granted  or  refused.  The  section 
is  clear  and  unambiguous,  and  gives  an  appeal  from  every  order, 
except  in  certain  specified  cases  of  which  habeas  corpus  is  not  one. 
See  Overseers  of  Walsall  v.  London  and  North-Western  Railway 
Company y  39  L.  T.  Rep.  N.  S.  463 ;  4  App.  Cas.  30,  per  Lord 
Cairns,  L.C. ;  Miraght's  case,  43  L.  T.  Rep.  N.  S.  769 ;  6  Q.  B. 
Div.  376  j  Green  v.  Lord  Penzance,  45  L.  T.  Rep.  N.  S.  353 ;  6 
App.  Cas.  657;  Reg,  v.  Bamardo  (1),  61  L.  T.  Rep.  N.  S.  647; 
23  Q.  B.  Div.  305;  Reg.  v.  Bamardo  (2),  24  Q.  B.  Div.  283; 
Needham  v.  Needham,  1  Phillips,  640.  Orders  granting  habeas 
corpus  have  been  reversed  by  the  Judicial  Committee  of  the  Privy 
Council  on  appeals  from  the  Colonial  courts :  Attorney -General 
of  Hong  Kong  v.  Kwok-a-Sing,  29  L.  T.  Rep.  N.  S.  114 ;  L.  Rep. 

5  P.  C.  179 ;  Reg.  v.  Mount,  32  L.  T.  Rep.  N.  S.  279 ;  L.  Rep. 

6  P.  C.  283.  The  Crown  Office  rule  of  1886,  under  which  the 
Queen^s  Bench  Division  assumed  to  act  in  discharging  the 
prisoner  without  having  him  before  them,  was  ultra  vires.  [The 
Lord  Chancblloe  referred  to  Oarus  Wilson^ s  case,  7  Q.  B.  984.] 
It  may  have  been  intended  by  the  Judicature  Acts  to  assimilate 
the  practice  in  the  prerogative  writs  of  mandamus,  prohibition, 
and  habeas  corpus,  making  an  appeal  in  all  cases,  which  there 
was  not  before.  The  Court  of  Appeal  has  powers  beyond  those 
of  the  High  Court,  and  it  is  not  clear  that,  even  before  the  Judi- 
cature Acts,  there  was  no  power  of  re-arrest  if  the  discharge  was 
improperly  granted  (see  Dugdale's  case,  2  £.  &  B.  129),  and  an 
analogous  power  may  exist  in  this  case.  If  the  intention  had  been 
to  make  habeas  corpus  an  exception  to  the  general  rules  as  to 
appeals,  it  would  have  been  plainly  stated.  The  giving  of  an  abso- 
lute power  of  appeal  to  the  Court  of  Appeal  necessarily  gives 
power  to  the  inferior  court  to  carry  out  the  result  of  the  appeal. 
See  Rodger  v.  Oomptoir  d'JEscompte,  24  L.  T.  Rep.  N.  S.  Ill ; 
L.  Rep.  3  P.  C.  465.  Order  LVIII.,  r.  4,  must  be  read  with 
sect.  19  of  the  Judicature  Act  (see  Toulmin  v.  Millar,  17  Q.  B. 
Div.  603),  though  that  decision  was  doubted  in  the  House  of 
Lords  (58  L.  T.  Rep.  N.  S.  96 ;  12  App.  Cas.  746).  The  Court 
of  Appeal  are  not  asked  to  make  an  order  of  re-committal,  but 
only  to  discharge  the  rule.  The  prisoner  could  be  retaken  on 
the  existing  writ.  The  absence  of  power  to  enforce  the  order  of 
the  Court  of  Appeal,  supposing  it  to  be  so,  is  no  argument 
against  the  power  of  that  court  to  hear  the  appeal:  See  Meg.  v. 
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Ball,  6  Mod.  78.     The  statute  31   Oar.  2,  c.  2,  only  relates  to     Bnx  Cox 
criminal  matters  :  Oobbettv.  Slowman,  4  Exch.   747;  9    Exch.    hakm  and 
683.     The  declaration  of  the  Court  of  Appeal,  if  it  does  no  more        lobd 
protects   the  gaoler   against  an  action  for  false  imprisonment.     Pbnzaiwjb. 
Where  a  court  has  made  an  error  in  the  main  decision,  a  party  is        {^ 

entitled  to  get  it  set  aside  in  order  to  get  his  costs,  though  the        

reversal  may  have  no  further  effect. :   Yeo  v.  Tatem,  24  L.  T.  Rep.    Practice— 
N.  S.  918 ;  L.  Rep.  3  P.  C.  692  ;  Bourgoign  v.  Gheinin  de  Per  de  sdb^^^^us 
Montrealj  42  L.  T.  Rep.  N.  S.  414;    5  App.  Cas.  381 ;    Witt  v.  -Judicature 
Corcoran,  34  L.   T.  Rep.  N.  S.   560;    2  Oh.    Div.  69;    Great   Act,iS7'S- 
Westeni  Railway  v.   Swindon  Railway  Company,  51  L.  T.  Rep.  ^^  f^^  ^^*' 
N.  S.  798  ;  9  App.  Cas.  787.     In  Bodd's  case  {ubi  sup.)    there   ^*     '  *" 
was   no  rule  nisi.     See  also  Ex  parte  Child,  15  C.  B.  238 ;  Re 
Cobbetf,  14  M.  &  W.  175  ;  Pringle  v.  Secretary  of  State  for  India, 
60  L.   T.   Rep.   N.   S.    796;   40  Ch.  Div.   288;    Crawcour  v. 
Salter,   30  W.  R.  329.      Secondly,  this  is  not  a  criminal  pro- 
ceeding within  sect.  47  of  the  Judicature  Act,  1873.      [They 
were  stopped  on  this  point.]     Thirdly,  Hakes  has  an  interest 
entitling  him  to  appeal.     He  is  a  party  by  order  of  the  court,  and 
has  a  technical  and  a  real  interest. 

The  SolicitorMeneral  (Sir  B.  Clarke,  Q.O.)  and  R,  S.  Wright, 
who  appeared  for  Lord  Penzance,  took  no  part  in  the  argument. 

Sir  W,  Phillimore  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lordships  took  time 
to  consider  their  judgment. 

Aug.  5. — ^Their  Lordships  gave  judgment  as  follows  : 

The  Lord  Chancellor  (Halsbury). — My  Lords  :  Probably  no 
more  important  or  serious  question  has  ever  come  before  your 
Lordship's  House.     For  a  period  extending   as  far  back  as  our 
legal  history  the  writ  of  habeas  corpus  has  been  regarded  as  one 
of  the  most  important  safeguards  of  the  liberty  of  the  subject. 
If,   upon   the  return  to  that  writ,  it  was  adjudged  that  no  legal 
ground  was  made  to  appear  justifying  detention,  the  consequence 
was  immediate  release  from  custody.      If  release  was  refused  a 
person  detained  might,  according  to  Mx^  parte  Partington  (13  M. 
&  W.   679),  make  a  fresh  application  to  every  judge  or  every 
court  in  turn,  and  each  court  or  judge  was  bound  to  consider  the 
question  independently,  and  not  to  be  influenced  by  the  previous 
decisions  refusing  discharge.     If  discharge  followed,  the  legality 
of  that  discharge  could  never  be  brought  in  question.     No  writ 
of  error  or  demurrer  was  allowed  :  {City  of  London  ca^e,  8  Rep. 
121.)     In  days  of  technical  pleading  no  informality  was  allowed 
to     prevent    the    substantial    question    of    the    right    of   the 
subject  to  his  liberty  being  heard  and  determined.     The  right 
to  an  instant  determination  as  to  the  lawfulness   of  an  existing 
imprisonment  and  the  twofold  quality  of  such  a  determination 
that,   if  favourable  to   liberty,  it  was  without   appeal,   and    if 
unfavourable  it  might  be  renewed   until    each  jurisdiction   had 
been  exhausted,  have  from   time  to  time  been  pointed  out  by 
judges   as   seccuring   in  a  marked   and  exceptional  manner  the 

H  2 


1890. 


164  CRIMINAL  LAW   CASES. 

Bill  Cox     personal  freedom  of  the  subject.     It  was  not  a  proceeding  in  a 
^'  suit^  but  was  a  summary  application  by  the  person  detained.     No 

Lord  ^  other  party  to  the  proceeding  was  necessarily  before  or  repre- 
PfiMZANOB.  sented  before  the  judge  except  the  person  detaining^  and  that 
person  only  because  he  had  the  cnstody  of  the  applicant^  and  was 
bound  to  bring  him  before  the  judge  to  explain  and  justify,  if 
Practice—  he  could,  the  fact  of  imprisonment.  It  was^  as  Lord  Coke 
Appeal—  described  it,  festinum  remedium.  The  Act  of  Charles  II., 
-—JudicaSwre  commonly  called  the  Habeas  Corpus  Act,  did  but  provide 
Act^  1873—  remedies  and  penalties  to  enforce  the  known  state  of  the  law  and 
36  4*  87  Vict,  to  prevent  its  evasion.  It  was  confined  to  criminal  cases  or 
c.  66,  s.  19.  |^]iQgQ J  criminal  cases^  and  provided  that  except  in  cases  of 
treason  and  felony  plainly  expressed  npon  the  face  of  the  warrant 
its  strongest  provision  should  have  operation.  But  the  Act 
56  Geo.  3,  c.  100,  supplied  the  omission  to  provide  for  cases 
where  the  cause  of  detention  was  neither  crime  or  debt.  The 
preamble  of  the  Act  recites  both  the  efficiency  and  quickness  of 
the  remedy  in  these  words  :  ^^  Whereas  the  writ  of  Jwheaa  corpus 
hath  been  fonnd  by  experience  to  be  an  expeditions  and  effectaal 
method  of  restoring  any  person  to  his  liberty  who  hath  been 
unjustly  deprived  thereof;  and  whereas  extending  the  remedy 
of  snch  writ  and  enforcing  obedience  thereunto  and  preventing 
delays  in  the  execation  thereof  will  be  advantageoos  to  the 
public  j  and  whereas  the  provisions  made  by  an  Act  passed  in 
England  in  the  thirty-first  year  of  King  Charles  the  Second, 
intitnled  'An  Act  for  the  better  securing  the  liberty  of  the 
snbject^  and  for  prevention  of  imprisonment  beyond  the  seas,' 
and  also  by  an  Act  passed  in  Ireland  in  the  twenty-first  and 
twenty-second  years  of  his  present  Majesty,  intituled  ^  An  Act 
for  the  better  securing  the  liberty  of  the  subject,'  only  extend  to 
cases  of  commitment  or  detainer  for  criminal  or  supposed  criminal 
matter, — Be  it  therefore  enacted,  &c.  .  .  .  That  where  any 
person  shall  be  confined  or  restrained  of  his  or  her  liberty  (other- 
wise than  for  some  criminal  or  supposed  criminal  matter,  and 
except  persons  imprisoned  for  debt  or  by  process  in  any  civil 
suit)  within  that  part  of  Great  Britain  called  England,  dominion 
of  Wales,  or  town  of  Berwick-upon-Tweed,  or  the  isles  of  Jersey, 
Guernsey,  or  Man,  it  shall  and  may  be  lawful  for  any  one  of  the 
barons  of  the  Exchequer  of  the  degree  of  the  coif,  as  well  as  for 
any  one  of  the  justices  of  one  bench  or  the  other,  and  where  any 
person  shall  be  so  confined  in  Ireland  it  shall  and  may  be  lawful 
for  any  one  of  the  barons  of  the  Exchequer,  or  the  justices  of 
one  bench  or  the  other  in  Ireland,  and  they  are  hereby  required, 
upon  complaint  made  to  them  .  .  "  Then  follow  the  provi- 
sions with  which  we  are  familiar.  The  Act  proceeds  thus: 
'^  And  be  it  further  enacted  by  the  authority  aforesaid  that  in  all 
cases  provided  for  by  this  Act^  although  the  return  to  any  writ 
of  habeas  corpus  shall  be  good  and  sufficient  in  law,  it  shall  be 
lawful  for  the  justice  or  baron  before  whom  such  writ  may  be 
returnable  to  proceed  and  examine  into  the  truth  of  the  facts  set 
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forth  in  snch  retam  bj  affidavit  or  by  affirmation  (in  cases  where   ;  Bbll  Ck)x 
an  affirmation  is  allowed  by  law)  and  to  do  therein  as  to  justice  ^' 

shall  appertain ;  and  if  such  writ  shall  be  returned  before  any      ^™ d^^** 
one  of  the  said  justices  or  barons^  and  it  shall  appear  doubtful  to    pinzangb. 
him.  on  snch  examination,  whether  the  material  facts  set  forth  in        rT" 

the  said  return  or  any  of  them  be  true  or  not,  in  such   case  it        ' 

shall  and  may  be  lawful  for  the  said  justice  or  baron  to  let  to  bail    Practice— 
the  said  person  so  confined  or  restrained,  upon  his  or  her  entering     Appeal^- 
into  a  recognisance  with  one  or  mor6   sureties,  or  in  case  of  ^!jJ3J^i]^^ 
infancy  or  coverture  or  other  disability,  upon  security  by  recog-   Act^  1873— 
nisance  in  a  reasonable  sum  to  appear  in  the  court  of  which  the  36  f  87  Viet. 
said  justice  or  baron  shall  be  a  justice  or  baron  upon  a  day  certain    ^'  ^^*  **  ^^' 
in  the  term  following,  and  so  from  day  to  day  as  the  court  shall 
require,  and  to  abide  such  order  as  the  court  shall  make  in  and 
concerning   the  premises;    and    such    justice    or   baron    shall 
transmit  into  the  same  court  the  said  writ  and  return  together 
with  such  recognisances,  affidavits,  and  affirmations ;  and  there- 
upon it  shall  be  lawful  for  the  said  court  to  proceed  to  examine 
into  the  truth  of  *  the  facts  set  forth  in  the  return  in  a  summary 
way  by  affidavit  or  affirmation  (in  cases  where  by  law  affirmation 
is  allowed),  and  to  order  and  determine  touching  the  discharging, 
bailing,  or  remanding  the  party .^^     It  will  be  observed  that  the 
judge  is  to  satisfy  himself,  and  if  he  is  satisfied  that  the  matter 
returned  is  matter  which,  if  true,  would  be  a  good  return,  he  is 
to  do  what  justice  requires — 1.6.,  if  he  thinks  the  imprisonment 
lawful  to   remand  to    custody;    if  otherwise,   to   enforce    the 
immediate  liberation.     If,  on  the  other  hand,  he  is  doubtful,  he 
may  hold  to  bail.     The  essential  and  leading  theory  of  the  whole 
procedure  is  the  immediate  determination  of  the  right  to  the 
applicant's  freedom.     I  have  insisted  at  some  length  upon  the 
peculiarities  of  the  procedure,  because  I  think  one  cannot  sup- 
pose that  the  Legislature  intended  to  alter  all  the  procedure  by 
mere  general  words,  without  any  specific  provision   as   to  the 
practice  under  the  writ  of  habeas  corpus  or  the  statutes  which 
from  time  to  time  have  regulated  both  its  issue  and  its  conse- 
quences.    I  do  not  deny  that  the  words  of  sect.  19  literally  con- 
strued are  sufficient  to  comprehend  the   case   of   an  order  of 
discharge  made  upon  an  application  for  discharge  upon  a  writ  of 
habeas  corpus ;  but  it  is  impossible  to  contend  that  the  mere  fact 
of  a  general  word  being  used  in  a  statute  precluded  all  inquiry 
into   the  object  of  the  statute,   or  the  mischief  which   it   was 
intended  to  remedy.     In  the  great  case  of  Stradling  v.  Morgan 
(1  Plow.  198  b)   the  Court  of  Exchequer  Chamber  was  called 
upon  after  verdict  to  construe  the  statute  upon  which  the  action 
was  brought,  and  which  nsed  the  words  '^  any  treasurer,  receiver, 
or  minister  accountant,^'  and  the  Court  held  that,  however  wide 
the  words,  the  statute  must  be  taken  not  to  have  meant  to  use 
the  words  in  their  absolute  generality,  and  yet  all  agreed  that 
the  receiver  in  question  was  within  the  words  of  the  statute. 
In  the  argument  and  the  judgment  illustrations  are  given  of  the 


166  CBIMINAL  LAW  0A8£S. 

Bbll  Cox    principle  upon  which   statutes  ought  to  be  expounded^  which 

Hjlebb  and  ^^^^    many    times   since    been    referred  to  as  satisfactory  in 

Lord        reason    and    common    sense.      Thus    the    word    *'  presently " 

Pbnzamob.    answer    to    the    creditor — i.e.,  immediately  in   a   statute— has 

"^^        been  construed  to  mean  not  that  the  extenders  shall  immediately 

'        pay  but  immediately  become  debtors.     The  word  ''no  writ  shall 

Tractker—    abate  by  exception  of  non-tenure  of  parcel  but  for  the  quantity 
Haie^  coTww  ^^  *^®  non-tenure  which  is  alleged/'  was  held  to  mean  only  some 
—Judicature  writs  shall  not  abate,  which  determination  is  quite  contrary,  it  is 
Act,  1873--   said,  to  the  text.     So  the  Statute  of  Marlbridge  enacts  that 
^^  ftf  ^  ^*9*   "  ^one  from  henceforth  shall  cause  any  distress  that  he  has  taken 
'  '     '    to  be  driven  out  of  the  county  where  it  was  taken,''  ,and  says, 
further,  ''  if  the  lord  presume  to  do  so  against  his  tenant  he  shall 
be   grievously  punished  by  amercement."      Yet  in  1  Henry  6 
it  was  held  that ''  if  one  had  a  manor  in  one  county,  and  a  person 
holds  lands  which  he  has  in  aTiother  county  of  this  manor,  that  it 
was  lawful  for  a  lord  to  distrain  for  the  services  and  to  carry  the 
distress  to  the  manor  into  the  other  county  where  the  manor  is, 
notwithstanding  the  said  statute.     And  yet  it  seems  contrary  to 
the  letter  of  the  Act,  as  it  is,  in  truth,  contrary  to  the  generality 
of  the  letter  of  the  Act.     But  the  judges  have  expounded  the 
intent  of  the  makers  of  that  Act  not  to  extend  to  the  lord,  but 
where  the  seigniory  and  tenancy  are  in  the  same  county.     So 
that  by  such  exposition  made  according  to  the  intent  of  the  Act 
the  generality  of  the  words  is  abridged."     From  these  and  simi- 
lar examples  a  canon  of  construction  has  been  arrived  at  which 
has  often  been  quoted,  but  which  is  so  important  with  reference 
to  the  question  now  before  your  Lordships  that  I  quote  it  once 
'   again  :  ''  From  which  cases  it  appears  tbiat  the  sages  of  the  law 
heretofore  have  construed  statutes  quite  contrary  to  the  letter  in 
some  appearance,  and  those  statutes  which  comprehend  all  things 
in  the  letter  they  have  expounded  to  extend  but  to  some  things, 
and  those  which  generally  prohibit  all  people  from  doing  such  an 
act,  they  have  interpreted  to  permit  some  people  to  do  it,  and 
those  which  include  every  person  in  the  letter  they  have  adjudged 
to  reach  to  some  persons  only,  which  expositions   have  always 
been  founded  on  the  intent  of  the  Legislature,  which  they  have 
collected  sometimes  by  considering  the  cause  and  necessity"  of 
making  the  Act,  sometimes  by  comparing  one  part  of  the  Act 
with  another,  and  sometimes  by  foreign  circumstances.     So  that 
they  have  ever  been  guided  by  the  intent  of  the  Legislature, 
which  they  have  always  taken  according  to  the  necessity  of  the 
matter,  and  according  to  that  which  is  consonant  to  reason  and 
good  discretion."     If  the  Judicature  Acts  are  looked  at  by  the 
light  of  such  principles  as  are  here  indicated,  I  cannot  conceive 
it  to  be  possible  that  the  f  ramers  of  those  Acts  had  in  their  minds 
the  dealing  with  such  an  important  branch  of  the  law  of  this 
country  by  the  use  of  one  word,  the  necessity  for  the  use  of  which 
is  amply  satisfied  by  the  other  provisions  of  the  Acts  in  question. 
It  was  the  known  and  well-settled  state  of  the  law  that  a  dis- 
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charge  under  a  wrib  of  habeas  corpus  was  finals  and  the  Aot  from    Bsll  Cox 
which  I  have  quoted  in  the  latter  part  of  the  8rd  section  calls    ^j^  ^^ 
upon  the  court  to  ^^  order  and  determine  touching  the  discharge       xx)]u> 
of  the  party  detained/'     Undoubtedly  the  construction  of  these     P«»za«ob. 
words  would  have  been^  according  to  the  then  known  course  of  the        rrrr 

law^  a  final  and  absolute  discharge^  and  if  it  had  been  expressed        ' 

in  words  the  Judicature  Acts  could  not  have  dealt  with  such    Practice^ 
a   discharge  without   repealing   the   statute.      Neither   of   the  jw^"^^^"^ 
statutes  31  Car.  2,  nor  56  Geo.  3,  is  referred  to  in  the  voluminous  «_j^i^22iJ^ 
schedules  of  those  Acts^  and  I  am  brought  to  the  conclusion  that   Ad^  1873— 
they  were  intended  to  deal  with  the  cases  of  hostile  litigants,  36  ^37  Fi^. 
each  Representing  a  personal  interest,  and  without  heariDg  or    ^'     ' '' 
giving  an  opportunity  to  be  heard,  it  would  be  impossible  for  the 
High  Court  to  adjudicate.     This  is  a  proceeding  on  the  part  of 
ihe  court  itself  examining  the  lawfulness  of  the  imprisonment  for 
itself,  and  though  it  may,  it  is  not  bound  to  do  more  than  satisfy 
itself  of  the  lawfulness  or  unlawfulness  of  an  imprisonment.     It 
is  upon  this  part  of  the  case  that  I  think  the  absence  of  a  proper 
appellant  is  important.     I  admit  at  once  that  if  I  were  to  assume 
an  appeal  it  would  be  easy  to  find  a  person  who  might  appro- 
priately represent  the  interests  of  those  who  authorise  the  impri- 
sonment.    The   original  complainant,  the   judge,   or  even   the 
gaoler,  might  properly  fill  that  character ;  but  when  the  nature  of 
the  transaction  is  such  that  there  is  no  one  whom  the  court  would 
be  bound  ea;  debito  justiticB  to  hear,  I  think  it  reflects  some  light 
upon  the  nature  of  the  proceeding,  and  whether  the  court  must 
regard  it  as  a  proceeding  in  which  there  cannot  be  a  right  of 
appeal,  it  can  hardly  be  disputed  that  no  machinery  is  provided 
for  giving  effect  to  an  appeal  against  a  discharge  under  a  writ  of 
habeas  corpus.     Is  it  possible   that  the  Legislature,   intending 
to  give  an  appeal  for  the  first  time,  and  upon  a  matter  of  such 
supreme  constitutional  importance,  yet  left  the  matter  unprovided 
for  ?     I  cannot  think  so.    The  Court  of  Appeal,  indeed,  disregard 
this  consideration  as  being  immaterial,  since  they  are  of  opinion 
that  the  appeal  is  certainly  given,  and  that  they  are  bound  so  to 
declare  the  law,  whatever  may  be  the  consequences ;  but,  though 
I  quite  agree  with  that  proposition,  if  I  am  to  assume  an  appeal 
certainly  given,  yet  it  surely  is  one  mode  of  arriving  at  the  inten- 
tion of  the  Legislature  to  consider  whether  the  machinery  pro- 
vided by  the  statute  is  appropriate  to  the  alleged  intention.     The 
section  under  construction  I  think  was  framed  with  a  view  to 
the  creating  of  a  Court  of  Appeal,  and  giving  the  powers  neces- 
sary for  the  exercise  of  the  jurisdiction  so  created.     If  in  the 
words  themselves,  or  in  the  ancillary  machinery  to  the  exercise  of 
the  jurisdiction,  it  can  be  discovered  that  the  Legislature  did  not 
intend  the  exercise  of  the  jurisdiction  in  a  particular  case,  it  is 
no  straining  of  the  words  to  assume  the  limit  which  the  Legisla- 
ture has  thus  expressed  by  the  limitation  of  the  machinery.     The 
case  of  Kwoh-a^Smgy  in  the  Privy  Council  (29  L.  T.  Rep.  N.  S. 
114;  L.  Rep.  5  P.C.  179)  appears  to  me  to  be  entirely  irrelevant. 


1890. 


168  CEIMINAIi  LAW  CASES. 

Bell  Cox    If  it  were  an  anthority  at  all^  it  wonld  only  be  relevant  to  show 
^'  (what  it  was  hardly  contended  could  be  shown)  that  an  order  of 

LoMj  discharge  ander  a  writ  of  habeas  carpus  was  always  open  to 
Pbmzamgb.  review^  and  independently  of  the  Judicature  Act.  But  in  truth 
there  are  two  grounds  upon  which  that  decision  is  intelligible. 
Apart  from  any  practical  determination  of  existing  litigation, 
Practie&—  the  Judicial  Committee  can  do  what  the  High  Court  cannot  do 
Appeal—  —i.e.  give  advice  upon  abstract  propositions  of  law.  Secondly,  it 
— jSdicalure*  ^*^  advise  the  exercise  of  Her  Majesty's  prerogative  with  respect  to 
Act,  1878 —  the  appeals  from  her  colonial  courts  in  matters  where  undoubted  ly  no 
86  ^  87  Vict,  appeal  lies.  Indeed,  the  particular  discussion  arose  in  that  case 
c,  66,  $.  19.  ^pQjj  ^  criminal  charge,  and  the  real  point  in  debate  was, 
whether  a  discharge  before  a  court  having  no  jurisdiction  was  a 
case  under  the  provisions  of  the  81  Car.  2.  In  the  case  of  Reg. 
V.  Mount  (32  L.  T.  Rep.  N.  S.  279;  L.  Rep.  6  P.  C.  283)  the 
Judicial  Committee  were  giving  an  opinion  as  to  the  course  to 
be  pursued  where  in  the  particular  colony  no  provision  had  been 
made  for  carrying  out  a  sentence  of  penal  servitude,  although  that 
question  assumed  the  form  of  an  appeal.  But,  as  I  have  said, 
both  these  cases  are  irrelevant,  or  they  prove  too  much,  and 
when  the  relation  to  the  colonies  is  borne  in  mind  it  is  obvious 
that  neither  case  can  have  any  relevancy  to  the  true  construction 
of  the  19th  section  of  the  Judicature  Act.  I  am  quite  at  a  loss 
to  understand  what  relation  Dugdale's  case  has  to  the  matter  in 
hand.  A  misdemeanant  convicted  and  sentenced  gave  bail  in 
error,  and  by  mistake  was  permitted  to  be  at  large,  when,  as 
afterwards  turned  out,  he  had  not  complied  with  the  conditions 
under  which  alone  he  could  have  been  permitted  to  be  at  large. 
The  proceedings  which  released  him  were  without  jurisdiction, 
and  the  court  having  jurisdiction  remanded  him  to  custody. 
Technically,  I  think  it  was  an  escape,  and  he  was  recaptured  to 
undergo  his  imprisonment  on  an  existing  judgment  which  had 
not  been  qualified  or  set  aside,  and  the  execution  whereof  had 
only  been  interrupted  by  mistake.  It  would  be  a  very  small 
point  here  to  decide  as  to  the  costs  for  the  purpose  of  founding 
jurisdiction;  but  I  am  of  opinion  that,  if  the  court  had  no 
jurisdiction  to  entertain  the  appeal,  they  had  no  jurisdiction  to 
award  costs.  I  desire  to  express  no  opinion  whether  a  new 
significavit  can  be  followed  by  a  new  order  of  arrest ;  that  is  a 
question  which  does  not  now  arise,  and  may  hereafter  arise, 
and  I  wish  to  keep  myself  quite  free  to  decide  that  question 
when  it  shall  arise.  Whether  it  can  or  cannot  does  not  seem  to 
me  to  reflect  any  light  upon  the  question  now  under  debate.  I 
entertain  no  doubt  that  the  writ  delivered  to  the  sheri£f  is  spent 
by  the  execution  by  the  sheriff  of  the  mandate  therein  contained, 
and  certainly  cannot  be  made  the  foundation  for  a  fresh  arrest,  or 
for  a  detention  which  has  once  by  lawful  authority  been  declared 
to  be  unlawful.  As  to  the  power  to  retake  it,  it  is  enough  to 
say  that  the  sole  authority  which  Mr.  Jennets  industry  and 
ability  have  been  able  to  discover  is  impliedly  an  authority  the 


CBIMINAL  LAW  CASES.  169 

other  way,  inasmuch  as  the  writ  in  the  ^'  Begistram  Brevium  "     Bbll  Cox 
recites  an  unlawful  deliverance  from  prison  as  the  ground  and    hakm  ahd 
foundation  of  the  right  to  recapture.     Except  so  far  as  may  be        lobd 
inferred  from  what  I  have  said  as  to  the  argument  which  would    Psmkamcb. 
imply  a  repeal  of  the  Habeas  Corpus  Act^  I  do  not  desire  to        j"^^ 
express  any  opinion  upon  what  the  law  would  be  if  a  refusal  to         — ! 
discharge  should  be  the  subject  of  appeal.      Upon  the  merits    Proctic*— 
of  this  appeal  I  have  of  course  formed  no  opinion.     The  pre-  j^^^**^~" 
liminary  point  has  alone  been  argued,  and  I  will  only  say  that,  if  —judicaHir€ 
it  be  true,  as  one  of  the  parties  contends,  that  there  has  been  a  Act,  187S-- 
disobedience   to  the   law  obstinate  and  persistent,  I   have   no  ^*  |L^^  7^^' 
doubt  that  the  law  is  or  can  be  made  strong  enough  to  deal  with    *     '  -     - 
it.     But  your  Lordships  are  here  determining  a  question  which 
goes  very  far  indeed  beyond  the  merits  of  any  particular  case. 
It  is  the  right  of  personal  freedom  in  this  country  which  is  in 
debate,  and  I  for  one  should  be  very  slow  to  believe,  except  it 
was  done  by  express  legislation^  that  the  policy  of  centuries  has 
been  suddenly  reversed,  and  that  the  right  of  personal  freedom 
is  no  longer  to  be  determined  summarily  and  finally,  but  is  to  be 
subject  to  the  delay  and  uncertainty  of  ordinary  litigation,  so 
that  the  final  determination  upon  that  question  may  only  be 
arrived  at  by  the  last  Court  of  Appeal.     For  these  reasons  I 
move  your  Lordships  that  the  judgment  of  the  Court  of  Appeal 
be  reversed. 

Lord  BsAMWELL. — Idy  Lords :  I  think  that  this  appeal  should 
be  allowed,  on  the  ground  that  the  Court  of  Appeal  had  no 
jurisdiction  to  entertain  the  appeal  to  them.  That  an  appeal 
from  the  decision  of  a  judge  or  court  on  the  grant  or  refusal  of  a 
writ  of  habe<i8  corpus,  and  on  the  adjudication  on  its  return, 
would  be  reasonable,  this  case  abundantly  shows.  I  do  not  say 
so  on  account  of  the  original  question  between  the  parties  (the 
particulars  of  which  are  wholly  unknown  to  me),  but  on  account 
of  the  question  which  has  resulted  from  the  application  for  a  writ 
of  habeas  corpus,  A  court  of  competent  jurisdiction  has  decided 
that  the  appellant  has  broken  the  law,  and  has  suspended  him 
from  the  exercise  of  his  functions  as  a  priest.  He  has  deliberately 
disobeyed  the  orders  of  the  court,  on  no  ground  except  that  he 
chose  to  do  so ;  he  has  been  sent  to  prison  for  his  contumacy. 
And  the  question,  on  the  return  to  a  writ  of  habeas  corpus,  for 
the  Divisional  Court  and  Court  of  Appeal  was,  whether  that 
imprisonment  was  lawful  or  not ;  in  other  words,  whether  he  was 
to  be  punished  or  go  unpunished.  This  is  a  serious  question^ 
and  there  can  be  no  donbt  that  out  of  proceedings  on  writs  of 
habeas  corpus,  and  on  application  for  them,  most  serious 
questions  may  and  do  arise,  much  more  important  than  the 
majority  of  those  which  are  the  subject  of  appeal.  However,  as 
has  been  said,  we  have  got  on  without  such  appeals  hitherto, 
and  might  continue  to  do  so  and  thrive.  I  say  without  such 
appeals,  for,  with  all  respect,  I  cannot  agree  that  going  first  to  a 
judge  of  one  court,  and  then,  on  being  refused  by  the  judge, 
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Bbll  Ooz    going   to   a   courts  or^  being  refased   by  one  coarfc^  going  to 

^'         another^  was  or  is  an  appeal.     The  court  applied  to,  after  refusal 

Lord        ^7   ^  judge  or   other   courts   was   not   exercising  an   appellafce 

PBNflANOB.    jurisdiction  in  entertaining  the  application.     It  was  exercising  a 

rrrr        primary   jurisdiction.     It   need  not  have  heard  of  the  former 

'        application,  nor  known  of  the  materials  on  which  it  was  founded ; 

Practice--    and,  indeed,  those  before  it  might  be  differenb  from  the  former. 

^^*^*"     If,  indeed,  such  a  proceeding  was  an  appeal,  that  appeal  exists 

■^Jud^Swre  ^^^^^'     Clearly,  where  the  first  application  is  to  a  single  judge. 

Act,  1873—   and  where  to  the  High  Court,  the  Lord  Chancellor  could  grant 

36  ^  87  Vict,\  the  writ  refused  by  them  on  application  to  him,  and  vice  versa. 

c.  66, 8, 19.    "^/yTiefci^0p^  if  Que  division  of  the  High  Court,  before  the  Queen^s 

Bench,  Common  Pleas,  and  Exchequer  Division  were  fused,  had 

refused  the  writ,  then  another  division  would  have  been  bound 

to  entertain  an  application  for  one,  I  know  not.     If  yes,  then  the 

Judicature  Act  left  the  matter  as  it  was  before.     Anyhow,  there 

is  the  possibility  of  a  second  application  now  as  of  right,  so  that 

there  is  the  less  need  for  an  express  appeal  to  supply  the  want 

of  being  able   to   try   more   than   one   tribunal.      The   second 

application  may  be  ^'  improper  '^  as  Cotton,  L.J.  says,  but  it  is 

one   that  may  be  made   and   must  be   entertained.      Still  the 

question  is,  has  the  Judicature  Act  provided  such  an  appeal  ? 

That  it  has  done  so  intentionally  I  think  no  one  can  suppose.     It 

is  impossible  that  if  an  appeal  had  been  intended  there  should  not 

have  been  some  particular  provisions  as  to  its  procedure  up  to 

and  after  the  final  order,  and  there  are  none.     The  very  able  and 

learned  arguments  of  Mr.  Jeune  and  Mr.  Danckwerts  have  shown 

or  suggested  that  in  some  cases,  perhaps,  a  reversal  of  an  order 

to  discharge  a  person  brought  up  on  a  writ  of  habeas  corpus 

might  leave   him   subject  to   proceedings  for  restoring  him  to 

custody ;  for  instance,  where  a  sentence  is  unexpired,  and  possibly 

Mr.  Cox  may  in  some  way  be  got  at,    I  do  not  know.       But 

there  are  some  cases  where  the  discharge  is  of  such  a  character 

that  its  effect  cannot  be  undone.     I  say  that  the  absence  of 

specific   procedure  in  the  Judicature   Act  to   enforce  an  order 

reversing  an  order  of  discharge  on  a  writ  of  habeas  corpus,  and 

the  possible  futility  of  such  a  reversal,  is  a  strong  argument  to 

show  that  an  appeal  does  not  lie.    I  cannot,  with  great  submission, 

agree  that  the  court  may  reverse,  though  no  good  may  come  of 

it.     If  no  good  may  come  of  it  eventually,  I  think  the  argument 

is  strong  to  show  that  the  power  is  not  given.     Of  course,  if  the 

statute  in  express  terms  said  the  appeal  should  lie,  it  must  be 

obeyed.     But  when  the  question  is  one  of  construction,  surely  it 

is  a  good  argument  to  show  that  a  particular  construction  would 

be  fatile.     What  is  the  substance  of  the  appeal  ?    I  speak  of 

where  there  is  a  discharge.      There  may  be  a  writ  without  a 

previous  rule  nisi,  or  with  one.     It  cannot  be  contended  that  an 

appeal  will  lie  where  there  is  a  rule  nisi,  and  not  where  there  is 

not.     Indeed,  where  there  is  a  rule  nisi  on  sufficient  prima  facie 

materials,  and  the  body  is  brought  up,  or  the  matter  is  discussed 
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as  thoQgh  it  were^  it  seems  to  me  it  would  be  wrong  to  discharge     Bbll  Oox 
the  rule  nisi  if  there  were  an  appeal,  and  the  discharge  was   ^^^^ 
revoked.    In  this  case  the  Queen^s  Bench  Division  made  absolute        Xiqbd 
the  rule  for  a  habeas  corpus,  and  also  ordered  that  the  appellant    Penzahgi. 
should  be  discharged  without  being  brought  up.     How  tsan  it  be        TTTT 

right  to  discharge  the  rule  for  the  habeas  corpus  ?     What  is  the        ' 

consequence  ?      Does    the    bringing    up    of    the   body   become    Practic&— 

unlawful,  or  would  it  have  been  if  the  writ  had  issued  and  the  ^jJ*^***^"" 

body  been  brought  up  ?      These  considerations  show  that  the  ^jJ^^JS^ 

substantial  question  is  whether  the  order  for  the  discharge  of  the   Act,  1873— 

body  which  is  to  be  brought  up,  or  treated  as  though  brought  ^^  #3^  ^^*- 

up,  was  right.     When  there  is  an  order  of  discharge  I  have  a    ^'  ^  '  *' 

difficulty  in  seeing  how  a  Court  of  Appeal  can  undo  that  order. 

The  body  is  gone.     The  Court  of  Appeal  cannot  reverse  what 

has  been  done.      It  cannot  give  the  judgment  that  ought,  if 

right,  to  have  been  given,  viz.,  that  he  be  remanded.     He  is  not 

there.     No  doubt  power  could   be  given  to  it  to  remedy  the 

error.     But  without  express  power  it  can  do  nothing.     It  does 

not  issue  the  process  from  the  Ecclesiastical  Court,  not  the  writ 

de  contumace  recapiendo,  if   there  is  one.      As  to  the  case  of 

Reg.  V.  Dugdale,  I  do  not  understand  it.      I  have   no  notion 

where  the  prisoner  was  or  what  was  done  with  him.     On  these 

grounds  I  think  an  appeal  was  not  intended.     But  then  there 

are  the  words  of  the  statute,  ''  The  Court  of  Appeal  shall  have 

jurisdiction  and  power  to  hear  and  determine  appeals  from  any 

judgment  or  order  of  Her  Majesty^s  High  Court  of  Justice,  or  any 

judges  or  judge  thereof.^^  I  have  an  indistinct  misgiving  whether 

in  awarding  or  disposing  of  a  writ  of  habeas  corpus  a  judge  of 

the  High  Court  or  the  High  Court  itself  is  acting  as  a  court  or 

judge   of  a  court  of  judicature.      There  is  no  lis;  there  is  no 

action ;  these  proceedings  are  entitled  ex  parte.  No  doubt  sect.  16 

transfers  the  power  to  grant  writs  of  habeas  corpus,  but  is  that 

power  a  power  of  judicature  ?     Sect.  19  speaks  of  a  judgment  or 

order,  i.e.,  an  order  in  the  nature  of  a  judgment.     This  is  only  a 

doubt;   but  further,  I   think  the  proper  way  of  dealing   with 

sect.  19  and  sect.  18  is  to  consider  their  object  to  be  to  establish 

a  Court  of  Appeal,  not  to  make  things  appealable  of  a  character 

not  appealable   before.      The   section  begins,  "The   Court  of 

Appes^  shall  have  jurisdiction,^^  &c.     Sect.  18  transfers  certain 

powers  to  it,  in  which  are  certainly  not  included  the  power  of 

hearing  an  appeal  from  a  decision  as  to  a  writ  of  habeas  corpus. 

I  do  not  say  that  appeals  do  not  lie  in  cases  where  they  did  not 

before.     I  say  that  to  give  such  appeals  was  not  the  object  of 

sects.  18  and  19.     But  still  further,  though  the  words  are  there, 

though  they  comprehend  in  words  the  case  of  an  appeal  from  a 

decision  on  the  return  of  a  writ  of  habeas  corpus,  yet,  if  the 

result  would  be  futile,  or  lead  to  an  absurdity,  the  right  way  of 

dealing  with  those  words  is  to  put  a  limit  on  them.      As  for 

instance  thus,  shall  "  have  jurisdiction  to  hear  appeals  from  any 

judgment  or  order  appealable,  or  where  the  Court  of  Appeal, 
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BsiA  Cox     or  tbe  coart  appealed  from^  can  execute  the  order  of  judgment  of 

V-  the  Court  of  Appeal/^     I  submit  that  this  is  perfectly  legitimate* 

j^j^        All  judges  who  have  had  occasion  to  speak  of  it  have  unhesi- 

Pemzancb.    tatingly  dealt  in  this  way  with  sect.  38  of  30  &  31  Vict.  c.  131. 

'—       And  see  Maxwell  on  Statutes,  242,  where  many  cases  to  the  same 

'        effect  are  collected.     On  these  grounds  I  think  this  judgment 

Praet%c&--    should  be  reversed.     My  reasons  would,  perhaps,  apply  to  a  case 
TT^F^^^^'^     when  the  prisoner  had  been  remanded,  but  I  limit  my  opinion  to 
_j^^^;JJ^  where  he  has  been  discharged.     Of  course,  I  think  that  part  of 
Act,  1878—    the  order  appealed  from  which  orders  payment  of  costs  to  Mr. 
36  4"  37  Vid.  Hakes,  the  appellant,  in  the  Court  of  Appeal,  should  be  reversed, 
e,  ^^,  8. 19.    j^g  there  was  no  jurisdiction  to  entertain  the  matter  at  all.     Even 
if  there  was,  I  do  not  see  why  he  should  have  costs  from  Mr. 
Cox.     True,  I  think  that  Mr.  Hakes  was  a  proper  appellant  if 
there  could  be  an  appeal,   though   the   question   was   not  one 
between  him  and  Mr.  Cox.     And  that  is  one  of  the  difficulties  1 
feel  as  to  whether  there  could  be  an  appeal.  Of  course,  it  is  right 
to  give  him  an  opportunity  of  being  heard  against  the  discharge 
and  of  informing  the  court  as  to  the  facts,  but  not  him  exclu- 
sively.    Suppose  he  had  died  or  left  the  parish  ?     In  the  result  I 
think  the  question  is.  Is  there  an  appeal  from  an  order  dis- 
charging a  person  brought  up  on  habeas  corpus?    That  sects.  18 
and  19  of  the  Judicature  Act  are  directed  to  the  establishment  of 
a  Court  of  Appeal,  and  not  to  making  a  matter  the  subject  of 
appeal  not  formerly  so,  and  different  in  kind  and  character  from 
those  previously  the   subject  of  appeal.      That   if  an  order  of 
discharge  is  a  judgment  or  order  of  judicature,  and  so  within  the 
very  words  of  sect.  19,  a  limitation  must  be  put  on  them  excluding 
such  appeals  to  avoid  the  futility,  inconvenience,  and  incongruity 
which  would  otherwise  result. 

Lord  Hebsohell. — My  Lords  :  The  preliminary  question 
argued  upon  the  hearing  of  this  appeal  is  one  of  great  import- 
ance. It  touches  closely  the  liberty  of  the  subject  and  the  pro- 
tection afforded  by  discharge  from  custody  under  a  writ  of 
habeas  corpus.  The  law  of  this  country  has  been  very  jealous  of 
any  infringement  of  personal  liberty,  and  a  great  safeguard 
against  it  has  been  provided  by  the  manner  in  which  the  courts 
have  exercised  their  jurisdiction  to  discharge  under  a  writ  of 
habeas  corpus  those  detained  unlawfully  in  custody.  It  will  be 
convenient,  before  proceeding  to  an  examinution  of  the  section 
of  the  Judicature  Act  upon  which  this  case  turns,  to  state  briefly 
the  mode  in  which  the  courts  have  administered  the  law  in  relation 
to  that  writ.  It  was  always  open  to  an  applicant  for  it,  if  defeated 
in  one  court,  at  onco  to  renew  his  application  to  another.  No 
court  was  bound  by  the  view  taken  by  any  other,  or  felt  itself 
obliged  to  follow  the  law  laid  down  by  it.  Each  court  exercised 
its  independent  judgment  upon  the  case,  and  determined  for  itself 
whether  the  return  to  the  writ  established  that  the  detention  of 
the  applicant  was  in  accordance  with  the  law.  A  person  detained 
in  custody  might  thus  proceed  from  court  to  court  until  he  obtained 
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his  libertj.     And  if  ho  could  sacceed  in  conviacing  any  one  of     Biu.  Cox 
the  tribunals  competent  to  issue  the  writ  that  he  was  entitled  to    f^^^^ 
be  discharged^  his  right  to  his  liberty  could  not  afterwards  be        lohd 
called  in  question.    There  was  no  power  in  any  court  to  review  or    PnsAMci. 
control  the  proceedings  of  the  tribunal  which  discharged  him. 
I  need  not  dwell  upon  the  security  which  was  thus  afforded  against 
any  unlawful  imprisonment.    It  is  sufficient  to  say  that  no  person    PracHee— 
could  be  detained  in  custody  if  any  one  of  the  tribunals  having  ff42w**^~ 
power  to  issue  the  writ  of  habeas  corpus  was  of  opinion  that  the  ^judiMJbwt 
custody  was  unlawful.     This  was  the  state  of  the  law  at  the  time   Ajct^  1873— 
the  Judicature  Act  was  passed.    If  the  contention  of  the  respon-  ^^  ♦^^  ^^'* 
dent  is  to  prevail,  that  statute  has  effected  a  grave  constitutional   ^'     '  '* 
change.     The  discharge  from  custody  by  a  court  of  competent 
jurisdiction  no  longer  avails  to  protect  from  further  proceedings. 
The  propriety  of  the  discharge  may  be  questioned  in  the  Court  of 
Appeal,  and  even  if  that  court  should  concur  with  the  court  below 
an  appeal  would  lie  to  your  Lordships^  House,  so  that,  although 
the  court  of  first  instance  and  the  Court  of  Appeal  should  concur 
in  thinking  the  custody  illegal,  their  decisions  might  be  set  aside 
by  a  majority  of  this  House.     It  is  not  easy  to  exaggerate  the 
magnitude  of  this  change ;  nevertheless,  it  must  be  admitted  that 
if  the  language  of  the  Legislature,  interpreted  according  to  the 
recognised  canons    of  construction,   involves  this   result,    your 
Lordships  must  frankly  yield  to  it,  even  if  yon  should  be  satisfied 
that  it  was  not  in  the  contemplation  of  the  Legislature.    Reliance 
is  naturally  placed  by  the  respondent  upon  the  broad  general 
words  of  the  19th  section  :  ^'  The  said  Court  of  Appeal  shall  have 
jurisdiction  and  power  to  hear  and  determine  appeals  from  any 
judgment  or  order  save  as  hereinafter  mentioned,  of  Her  Majesty^s 
High  Court  of  Justice.^'     It  cannot  be  denied  that  an  order  for 
the  discharge  of  a  person  in  custody  such  as  was  made  in  the 
present  caseis,  j9rtma/act«,  an  order  io  which  this  section  applies. 
It  does  not  come  within  any  of  the  exceptions  to  which  reference 
is  made  in  the  section.     It  was,  indeed,  somewhat  faintly  argued 
by  the  learned  counsel  for  the  appellant  that  this  was  an  appeal 
in  '^  a  criminal  cause  or  matter ''  within  the  meaning  of  sect.  47. 
But,  in  my  opinion,  they  failed  to  establish  this  proposition.    And 
if  there  was  nothing  in  the  statute  which  could  be  appealed  to  as 
showing  that  the  Legislature  intended  some  further  limitation  to 
be  put  upon  the  general  words  used.    I  think  it  might  be  impos- 
sible to  resist  the    respondent   contention.      But   the    section 
contains  two  clauses.    That  which  confers  the  right  of  appeal  and 
the  jurisdiction  to  hear  and  determine  it  is  immediately  followed 
by  a  provision  which  is  obviously  intended  to  make  the  power  of 
review  complete  and  effectual  by  furnishing  the  means  of  enforc- 
ing it.     The  learned  judges  in  the  court  below  considered  that 
it  was  quite   immaterial    to  inquire  what  would  be  the  effect 
of  their  judgment,  or  how  it  could  be  enforced.   If  an  appeal 
were  given  in  such  a  case  as  the  present  in  specific  terms,  I 
should  agree  with  them.    It  would  then  be  their  duty  to  entertain 


1890. 


174  CRIMINAL  LAW  GASES. 

Bbll  Oqz     it  and  to  prononnce  their  jadgment,  even  if  there  were  no  means 

^^1  of  compelling  obedience  to  it.     Bat  the  attention  of  the  learned 

liOBD        judges  does  not  appear  to  have  been  drawn  to  the  language  of  the 

PBNz^ifOB.  second  branch  of  the  section^  or  to  the  bearing  which  it  might 
have  upon  the  constrnction  to  be  pat  upon  the  earlier  words.  It 
cannot,  I  think^  be  denied  that,  for  the  purpose  of  construing  the 

Practice--    enactment,  it  is  right  to   look  not  only  at  the  provision  imme- 

Appeal—     diately  under  construction  but  at  any  others  found  in  connection 
~Judic^u!re  ^*^  ^^>  which  may  throw  light  upon  it,  and  afford  an  indication 

Act,  1878—    that  general  words  employed  in  it  were  not  intended  to  be  applied 
36  ^  37  Vict,  without   some   limitation.     The  enactment  following  the  words 

c.  66,  B.  19.  ^jii^h  confer  jurisdiction  to  hear  and  determine  appeals  gives  to 
the  Court  of  Appeal,  for  the  purposes  of  the  '^  enforcement  of  any 
judgment  or  order  made  on  any  such  appeal/^  all  the  power, 
authority,  and  jurisdiction  by  the  Act  vested  in  the  High  Court 
of  Justice.  The  first  observation  I  have  to  make  is  this.  I  think 
it  must  be  held  that  the  Court  of  Appeal  has  no  power  to  enforce 
its  judgment  beyond  that  which  is  here  conferred.  Even  if  it 
be  conceded  that,  in  the  absence  of  any  such  provision,  some 
authority  to  enforce  its  judgments  might  be  implied,  it  would  be 
contrary  to  sound  principles  of  construction  to  extend  by  impli- 
cation the  express  power  given.  The  court,  then,  has  the  same 
power  to  enforce  its  judgments  as  the  High  Court,  and  is  not 
empowered  to  use  any  farther  or  other  means.  It  appears  to 
me,  therefore,  legitimate  and  relevant  to  inquire  whether,  in 
any  particular  class  of  cases,  the  Court  of  Appeal  has  been 
left  powerless  to  enforce  its  orders  in  case  its  conclusion  should 
differ  from  that  arrived  at  by  the  court  below.  The  case  with 
which  we  have  to  deal  is  an  order  discharging  a  person  from 
custody  under  a  writ  of  habeas  corpus.  It  was  said,  indeed,  that 
the  order  of  the  Queen's  Bench  Division  was  twofold,  and  might 
be  treated  as  two  separate  orders ;  first,  to  bring  up  the  body  of 
the  applicant,  and  second,  to  discharge  him  from  custody,  I  shall 
revert  to  this  argument  presently;  but  for  the  moment,  I 
shall  treat  it  simply  as  an  order  discharging  from  custody. 
Has  the  Court  of  Appeal  any  power  effectually  to  review  such  an 
order,  and  to  undo  what  was  done  by  the  court  below? 
For  the  reasons  I  have  already  given  I  think  this  must  be  deter- 
mined by  the  answer  to  the  further  question.  Has  the  High  Court 
any  power  to  enforce  an  order  for  the  arrest  of  a  person  at  large^ 
under  such  circumstances  as  the  present,  or  in  any  like  case  ? 
It  needs  no  argument  to  prove  that  the  High  Court  is  destitute 
of  any  such  power.  It  has  inherited  the  combined  powers  of  the 
courts  whose  functions  were  transferred  to  it,  but  none  of  these 
had  any  jurisdiction  or  authority  to  review  a  discharge  by  a  com- 
petent court  under  a  writ  of  habeas  corpus,  or  to  enforce  the 
arrest  of  one  thus  freed  from  custody.  And  I  need  hardly  add 
that  they  possessed  no  general  power  of  arrest  for  the  purpose  of 
enforcing  their  judgments.  It  seems  to  me  to  follow  that,  how- 
ever wrong  the  Court  of  Appeal  might  think  a  discharge  to  have 
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been^  it  would  be  powerless  to  order  a  re-arrest  or^  at  leasts  to     Bmll  Oox 
enforce  such  an  order.     Great  reliance  was  placed  upon  the  case    g^^*  ^^ 
of  B,  y.  Dugdale  (2  E.  &  B.  129)^  which  it  was  said  showed  that       xx)bd 
the  Court  of  Queen^s  Bench  had  the  power  to  order  the  re-arrest    Pjwzanoi. 
and  commitment  to  custody  of  a  person  improperly  discharp^ed.        "^^ 

In  that  case  the  defendant  had  been  convicted  and  sentenced  to        ^' 

two  years'  imprisoment  at  the  quarter   sessions.     He  brought    Practice— 
error  on  this  judgment^  which,  however,  was  in  part  affirmed  by     ^pp^al— 
the  Queen's  Bench,  and,  having  been  bailed  pending  the  suit,  he  -Ij^i^ture 
was  remanded  to  custody.     He  then  took  the  necessary  steps  to   Act,  1873— 
carry  the  writ  to  the  Exchequer  Chamber,  and   obtained   his  ^^  #  ^^  Viet. 
discharge  by  acknowledging  recognisances  before  Piatt,  B.  at    ^'     ' '' 
chambers  under  8  &  9  Vict.  c.  68,  and  9  &  10  Vict.  c.  24.     These 
recognisances,  however,  did  not  comply  with  the  statutes,  under 
which  alone  he  was  entitled  to  be  out  on  bail  pending  the  appeal. 
The  discharge  was,  in  fact,  without  jurisdiction.    For  the  purpose 
of  testing  the  question  of  jurisdiction  a  rule  was  obtained  to  show 
cause  why  he  should  not  be  again  apprehended  and  recommitted 
to  the  custody  of  the  keeper  of  the  House  of  Correction,  '^  in 
execution  of  the  judgment  in  this  prosecution.''     This  rule  was 
made  absolute,  but  he  was  not  arrested  merely  by  virtue  of  this 
rule.     A  warrant  was  granted  by  Erie,  J.  for  his  recommittal, 
reciting  the  judgment  and  sentence,  and  stating  the  recommittal 
to  be  '^  in  execution  of  the  judgment  in  the  said  prosecution." 
The  defendant  in  that  case  was  at  large  during  the  currency  of  a 
valid  sentence  and  judgment,  having  been  set  free  pending  an 
appeal  by  a  learned  judge  acting  without  jurisdiction.     I  am 
unable  to  see  the  bearing  of  that  case  upon  the  present,  or  how 
it  shows  that  when  a  prisoner  has  been  discharged  from  custody 
under  a  writ  of  habeas  corpus  by  a  court  of  competent  jurisdic- 
tion, there  can  be  any  power  in  the  court  to  issue  a  warrant  for 
his  recommitment.     The  counsel  for  the  respondent  called  atten- 
tion  to    Order  LYIII.,   r.   4,   and  insisted   that  this  supple- 
mented the  power   conferred  on   the  Court  of  Appeal  by  the 
section  under  discussion.     That  order  provides  that  the  Court 
of  Appeal  shall   have   power   to  draw   inferences  of  fact,  and 
to  give  any  judgment  and  make  any  order  which  ought  to  have 
been   made,   '^  and   to   make  such  further  or  other  order  as 
the  case  may  require.     It  was  these  latter  words  which  were 
relied  on.     I  think  it  is  a  somewhat  extravagant  proposition 
that  a  rule  such  as  this  would  enable  the  court  to  order  the 
re-arrest  of  a  person  discharged  under  a  writ  of  habeas  corpus, 
and  to  enforce  its  order.     I  think  it  impossible  to  hold  that  it 
gave  any  such  authority  or  enlarged  the  power  to  enforce  its  order 
which  is  vested  in  the  Court  of  Appeal  by  the  19th  section  of 
the  Act.      It   was   argued,  however,   that  it    was   unnecessary 
to  empower  the  Court  of  Appeal  to  remit  to  custody  a  person 
erroneously  discharged  by  the  court  below,  seeing  that  as  soon  as 
the  order  of  that  court  was  reversed,  the  person  discharged  might 
again  be  arrested  by  the  sheriff;  and,  indeed,  that  it  would  be 
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Bell  Cox     his  duty^  upon  receiving  notice  of  the  order  of   the  Court  of 
^'  Appeal^  so  to  arrest  him.     No  authority  was  cited,  nor  could  any 

^^5^^^  precedent  be  appealed  to  in  support  of  this  proposition,  and  I 
Pbnzangb.  find  myself  wholly  unable  to  assent  to  it.  Where  the  sheriff  has 
taken  the  person  named  in  the  writ  and  handed  him  to  the 
gaoler  for  custody  under  it,  his  duty  is  at  an  end,  save  in  the 
Practice—  case  of  an  escape.  And  the  suggestion  that  a  discharge  by  a 
Appeal—  court  of  Competent  jurisdiction  becomes,  when  its  order  is 
^^dittiitiwv'  reversed  by  a  Superior  Court,  equivalent  to  an  escape  will  not 
Act,  1873—  bear  examination.  It  was  said  that  the  writ  commanded  the 
36  ^  37  Vict,  sheriff  to  attach  the  body  of  the  appellant  *^  until  he  shall  have 
c.  66, 8, 19.  made  satisfaction  for  the  contempt,*'  and  that  no  such  satisfaction 
having  been  made,  the  writ  was  still  in  force  and  effectual  to 
authorise  his  re-arrest.  But  the  limitation,  ''  unless  he  shall  have 
been  sooner  discharged  by  a  court  of  competent  jurisdiction,*' 
must  be  applied  in  this  case  just  as  much  as  if  the  warrant  had 
been  to  attach  the  person  named  for  a  definite  term.  Then  it 
was  said  that  the  appellant  might  be  arrested  again,  inasmuch  as 
the  sheriff  had  not  yet  notified  to  the  justices  how  he  had  executed 
the  precept.  I  am  unable  to  follow  this  argument.  In  the 
present  case  the  sheriff  would  make  a  true  and  sufficient  return 
by  stating  that  he  had  attached  the  appellant  by  his  body,  and 
delivered  him  to  the  gaoler  for  safe  custody  under  the  writ. 
And  if  he  were  to  add  that  the  prisoner  had  been  discharged 
from  custody  by  the  High  Court  of  Justice,  the  return  would,  in 
my  opinion,  none  the  less  be  good  and  sufficient.  When  the 
sheriff  returns  that  he  has  not  executed  the  writ,  and  that  the 
party  cannot  be  found  within  his  bailiwick,  the  court  is  empowered 
by  sects.  4,  5,  6,  and  7  of  the  5  Eliz.  o.  23  (which  by  sect.  1  of 
the  53  Geo.  3,  c.  127,  is  made  applicable  to  writs  de  contumace 
capiendo)  to  award  successive  writs  of  capias  with  heavy 
pecuniary  penalties  until  the  person  named  in  the  writ  has 
yielded  his  body  to  the  gaol  and  prison  of  the  sheriff.  But  when 
once  he  has  yielded  his  body  or  been  taken  into  custody,  and  has 
been  discharged  by  a  court  of  competent  jurisdiction,  I  can  find 
no  authority  for  a  subsequent  arrest.  Next,  it  was  argued  that 
ho  might  be  re-ai'rested  under  a  writ  de  c^ontumace  recapiendo. 
But  it  is  clear  from  the  terms  of  that  writ  that  it  would  be  inap- 
plicable to  such  a  case  as  the  present.  Godolphin  describes  it  as 
a  writ  whereby  an  excommunicated  person  who  had  been 
'^  unduly  delivered  **  may  be  again  committed  to  prison.  The 
writ  itself  (as  set  out  in  '^  Registrum  Brevium'*),  after  stating 
that  a  complaint  had  been  received  from  the  bishop  that  the 
person  named  had  been  liberated  from  prison  ''in  Isesionem 
libertatis  ecclesiasticad  et  nostri  contemptum  manifestum/' 
directed  that  they  should  be  taken  again  ''nisi  modo 
legitime  a  prisono  prsedicta  deliberati  fuerint.^'  It  is  clear  that 
a  person  discharged  by  a  court  of  competent  jurisdiction  has 
been  delivered  modo  legitimo,  and  not  in  contempt  of  the 
Sovereign.     Finally,  it  was  said  that  a   new   writ   de  contumacs 
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capiendo  might  be  issaed  ander  the  aignificavit ;  but  when  a  writ     Bhll  Ooz 
has  been  once  issaed  in  oonformity  with  the  provisions   of  the  j^i^g  ^^,^ 
53  Geo.  3^  I  am  at  a  loss  to  understand  what  warrant  there  would       lobd 
be  for  issuing  a  second   writ.     The  truth  ia,  that  if  your  Lord-     Pskeakob. 
ships   were  to  hold  that  the  person  named  in  the  writ  could  be        ^^ 

arrested  again^  after  his  discharge  by  a  competent  courts  on  the        : .' 

ground  that  his  castody  was  unlawful^  you  would  not  be  declar-  Practice— 
ing  a  law  which  has  hitherto  existed,  but  inventing  a  fresh  power  ^^^^^^^g 
which  has  never  yet^  and^  indeed^  never  could  have  been  exer-  ^judicature 
cised^  in  order  to  meet  the  altered  circumstances  created  by  the  Act,  1873-- 
jurisdiction  which  the  Court  of  Appeal  is  alleged  to  possess.  It  ^^  |L^^  ^^*' 
may  be  that  there  could  be  another  significavit  in  the  eccle-  '  '  '  ' 
siastical  suit,  followed  by  another  writ  of  de  coniumiace  capiendo. 
But  so  there  might  have  been  before  the  Court  of  Appeal  pro- 
nounced itsjudgment  justas  well  as  now.  The  utmost  that  can 
be  said  is^  that  if  an  application  were  made  to  the  High  Court 
for  discharge  from  custody  under  that  writ^  the  court  would, 
in  all  probability^  defer  to  the  opinion  expressed  by  the  Court  of 
Appeal  in  the  present  case  on  any  point  of  law.  But  deference  in 
a  subsequent  proceeding  to  an  expression  of  opinion  by  a  higher 
court  in  a  previous  proceeding  is  as  far  as  possible  removed  from 
the  enforcement  of  the  judgment  pronounced  in  that  proceeding. 
The  function  of  a  Court  of  AppeaJ  is  to  deal  with  the  judgment 
before  it  for  review,  and  not  to  pronounce  opinions  on  a  point  of 
law  which  may  remove  a  difficulty  from  the  path  of  a  litigant  in 
future  proceedings.  That  the  exposition  of  the  law  by  the  Court 
of  Appeal  might  have  the  suggested  effect  of  removing  a  barrier 
to  the  further  action  of  the  Ecclesiastical  Court  is  a  mere  incident 
of  the  present  case,  not  applicable  to  the  class  of  cases  in  general, 
and  it  is  with  the  general  question  whether  an  appeal  lies  in  such 
cases  that  we  have  to  deal.  I  am  driven,  then,  to  the  conclusion 
that,  where  a  person  has  been  discharged  by  the  High  Court, 
under  a  writ  of  habeas  corpus,  the  Court  of  Appeal  has  no  power 
effectually  to  interfere  with  the  action  of  the  court  below.  The 
judgment  of  the  higher  court  cannot  in  anywise  affect  the  dis- 
charge, or  restore  to  custody  the  person  liberated.  It  is  incom- 
petent to  ^ve  effect  to  its  judgment,  and  cannot  undo  that 
which  it  holds  to  have  been  wrongly  done  by  the  order  appealed 
from.  I  think  it  is  impossible  to  read  the  section  your  Lordships 
have  to  construe  without  seeing  that  the  power  to  hear  and  deter- 
mine an  appeal,  and  the  power  to  enforce  the  judgment  of  the 
Court  of  Appeal  in  case  it  should  differ  in  opinion  from  the 
court  below,  were  intended  to  be  co-extensive.  And  I  cannot 
think  that  it  was  ever  contemplated  that  an  appeal  should  be 
entertained  from  any  class  of  orders  when  that  which  was  effected 
by  them  could  never  be  effectually  interfered  with.  The  jurisdic- 
tion of  the  courto  whose  functions  were  transferred  to  the  High 
Court,  to  discharge  under  a  writ  of  habeas  corpus,  was  well  known, 
and  if  it  had  been  intended  that  an  appeal  should  lie  against  such  an 
order,  I  think  that  provision  would  have  been  made  to  enable  the 
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Bell  Oox    Court  of  Appeal  to  restore  to  custody  the  person  erroneously  dis- 
—     ^-  charged.    In  the  absence  of  such  a  power  the  appeal  is  futile^  and 

Lo2j)  this  appears  to  me  to  be  a  sufficient  reason  for  holding  that  the 
PnrsAMOB.  Legislature  did  not  intend  the  right  to  hear  and  determine 
appeals  to  extend  to  such  cases.  It  was  said  that  it  sometimes 
happens  that  events  subsequent  to  the  judgment  of  a  court  of 
Praetie&—  first  instance  render  it  impossible  for  the  Court  of  Appeal  to 
Appeal—  remove  the  e£fect  of  the  judgment  below,  even  though  it  should 
—Judicc^^  hold  that  judgment  to  have  been  a  wrong  one,  and  that  it  could 
Act,  187a—  not  be  contended  that  on  this  account  the  judgment  could  not  be 
86  4"  87  Viet  appealed  against.  This  is  no  doubt  true,  and  many  illustrations 
c.  66, 8. 19.  qI  £^  might  be  given.  But  the  difficulty  there  arises  from  the 
accidental  circumstances  of  the  particular  case.  Here  it  is 
inherent  in  the  nature  of  the  order  itself  in  all  cases  in  which  a 
person  is  discharged  from  the  custody  of  the  law.  This  dis- 
tinction appears  to  me  to  be  a  vital  one.  I  ought  to  notice  the 
decisions  of  the  Privy  Council  which  were  strongly  pressed  upon 
your  Lordships,  though  I  confess  I  do  not  think  they  have  any 
great  bearing  upon  the  present  case.  It  was  said  that  the  Privy 
Council  had  in  these  cases  reversed  the  judgment  of  the  court 
below,  which  had  discharged  a  prisoner  under  a  writ  of  habeas 
corpus.  But  it  must  be  observed,  in  the  first  place,  that  the 
power  of  the  Privy  Council  to  enforce  its  judgments  is  conferred 
in  very  difEerent  terms  to  those  which  we  have  been  considering 
(see  3  &  4  Will.  4^  c.  41,  s.  21).  And  nezt^  no  question  arose 
there  as  to  the  power  of  the  Privy  Council  to  entertain  the 
appeals,  and  indeed  no  such  question  could  be  raised.  Her 
Majesty  in  Council  may  entertain  an  appeal  by  any  person 
aggrieved  by  the  action  of  her  colonial  courts,  and  might  well 
determine  a  question  of  law,  for  the  purpose  of  guiding  those 
courts  in  the  future.  The  relation  of  the  Queen  in  Council  to 
the  colonial  courts  differs  altogether  from  the  statutory  relation 
of  the  Court  of  Appeal  to  the  High  Court  of  Justice.  It  was 
contended  by  the  learned  counsel  for  the  respondent  that,  inas- 
much as  the  Legislature  has,  by  the  Judicature  Act,  limited  the 
number  of  courts  to  which  appUcation  for  a  writ  of  habea^s  corpiLs 
might  be  made,  it  had  by  way  of  compensation,  given  an  appeal 
against  the  orders  made  in  all  such  cases.  I  do  not  think  that 
such  an  explanation  of  the  legislation  can  be  sustained.  The 
remedy  of  habeas  corpus  would  be  sought  in  the  majority  of  cases 
in  a  criminal  cause  or  matter,  where  admittedly  no  appeal  has 
been  given.  It  will  be  seen  that  the  reasoning  which  has  led 
me  to  the  conclusion  that  an  appeal  will  not  lie  from  an  order 
discharging  a  person  from  custody  under  a  writ  of  habeas  corpus 
has  no  application  to  an  appeal  from  an  order  refusing  to  dis- 
charge the  applicant.  I  intend  to  express  no  opinion  whether 
there  is  an  appeal  in  such  a  case.  That  question  does  not  arise 
here,  and  any  opinion  expressed  upon  it  would  be  extra-judicial. 
I  refer  to  it  only  because  it  was  suggested  that,  if  there  was  an 
appeal  in  the  one  case,  it  was  scarcely  to  be  conceived  that  there 
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slioald  not  be  an  appeal  in  the  other.     I  do  not  think  so.     There     Bill  Ooz 
would    be,    to    my    mind^    nothing    surprising    if    it    should    u^m^'  ^^ 
turn   out    that    an  appeal    lay   by  one   whose    discharge   had        lord 
been   refused;    but  that  there   was  no   appeal  against  a  dis-    Pbnzanot. 
charge    from    custody.      It    would    be    in    strict    analogy    to        ^^ 

that  which  has  long  been  the  law.     The  discharge  could  never        ' 

be  reviewed  or  interfered  with,  the  refusal  to  discharge  on  the  PraetUe— 
other  hand,  was  always  open  to  review ;  and  although  this  review  sdUasMrpus 
was  not,  properly  speaking,  by  way  of  appeal,  its  practical  effect  —judicature 
was  precisely  the  same  as  if  it  had  been.  Another  arfifument  -^ct,  1873— 
was  submitted,  to  which  I  ought,  perhaps,  to  refer.  It  was  ^^  ^^^  ^^' 
urged  that  the  Court  of  Appeal  could,  at  all  events,  deal  with  *  >  -  * 
the  costs  in  the  court  below,  and  that  an  appeal  lay,  if  only  for 
the  purpose  of  enabling  them  to  do  so.  But  when  once  the  con- 
clusion is  reached  that,  in  orders  of  this  description,  it  was  not 
intended  that  there  should  be  an  appeal  on  the  merits,  I  think  it 
impossible  to  hold  that  it  was  intended  that  an  appeal  should  lie 
merely  for  the  purpose  of  dealing  with  costs.  There  remains  the 
contention  that  the  proceedings  in  the  present  case  were  irregular, 
that  there  ought  to  have  been  first  a  rule  to  bring  into  court  the 
body  of  the  applicant,  and  then  a  rule  to  discharge  him  from 
custody.  It  was  said  that,  if  this  course  had  been  pursued,  there 
might  well  have  been  an  appeal  from  the  first  of  these  rules,  as 
the  Court  of  Appeal  would  have  full  power  to  enforce  their 
judgment,  in  case  they  considered  that  there  was  no  ground  for 
bringing  up  the  body  of  the  applicant.  It  is  unnecessary  to  de- 
termine whether  an  appeal  would  lie  from  an  order  for  a  writ  of 
habeas  corpus  if  it  were  brought  to  the  Court  of  Appeal  before 
there  had  been  a  discharge  under  it.  No  such  point  arises  here. 
But  the  respondent  argues  that  it  was  not  competent  for  the  High 
Court  to  discharge  the  prisoner  without  having  him  first  brought 
before  them.  It  was  admitted  that  the  procedure  adopted  was 
sanctioned  by  the  Crown  Office  rules  of  1886 ;  but  it  was  suggested 
that  the  rule  which  gives  sanction  to  this  course  was  ultra  vires, 
inasmuch  as  the  presence  in  court  of  the  person  whose  custody 
was  in  question  was  essential  to  the  jurisdiction  of  the  High 
Court  to  discharge  him.  No  such  point  was  raised  on  the  argu- 
ment in  the  present  case  in  the  Queen's  Bench  Division,  and  the 
respondent  has  failed  to  satisfy  me  that  the  rule  was  ultra  vires. 
I  do  not  think  that  the  authorities  cited  support  the  view  that 
what  was  undoubtedly  the  practice  was  essential  to  the  jurisdic- 
tion. I  think  that  the  judgment  appealed  from  should  be  're- 
versed. 

Lords  Watson  and  Macnaghtbn  concurred. 

Lord  MoBBis. — My  Lords  :  I  am  of  opinion  that  the  Court  of 
Appeal  rightly  decided  the  preliminary  question  of  jurisdiction 
raised  before  them,  and  that  they  had  jurisdiction  to  entertain 
and  decide  the  appeal  from  the  order  of  the  High  Court  of 
Justice  made  upon  an  application  for  a  writ  of  habeas  corpus. 
The  order  of  the  Queen's  Bench  Division,  dated  the  20th  day  of 
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Bill  Cox     May^  1887^  orders  'Hhat  a  writ  of  Juibeas  corpu8  issue  directed  to 

^^'  the  gaoler  of  Her  Majesty's  prison  at  Walton- on-the-Hill  in  the 

Lord        coanty  of  Lancaster^  commanding  him  to  have  the  body  of  the 

Pbneanob.  appellant  '^  before  this  conrt  immediately  after  the  receipt  of  the 
said  writ^  then  and  there  to  undergo  and  receive  all  and  singular 
such  matters  and  things  as  the  said  court  shall  then  and  there 

Praetiee—  consider  of  and  concerning  him/'  and  further  ordering  that  the 
^M>«fll—  said  appellant  '^  be  discharged  out  of  the  custody  of  the  said 
--Judicaiwre  gaoler   as   to  his   detention  by  virtue  of  a  writ  de  contumace 

Act,  1873—  capiendo,  issued  from  the  Chancery  of  Lancashire^  without  being 
36  ♦  3"^  ^^*-  brought  up  personally  before  this  court.*'     The  question  turns 

^'  ' ''  '  on  the  construction  of  the  19th  section  of  the  Supreme  Court 
of  Judicature  Act^  1873^  which  runs  thus :  [reads  it.]  By  the 
16th  section  of  that  Act  the  whole  of  the  jurisdiction  of  the 
several  courts  enumerated^  amongst  which  is  the  Court  of 
Queen's  Bench,  was  transferred  to  the  High  Court  of  Justice. 
The  section  collects  into  the  new  court  all  those  various  jurisdic* 
tions.  That  under  sect.  19  an  order  refusing  a  writ  of  haheas 
corpus  can  be  appealed  from  and  can  be  heard  and  determined 
by  the  Court  of  Appeal^  was  not  argued  against  at  your  Lord* 
ships'  bar  on  the  part  of  the  appellant^  and  could  scarcely,  in  my 
opinion,  be  so  argued  after  the  various  decisions  on  such  appeals 
in  the  Court  of  Appeal  and  in  your  Lordships'  House.  Why, 
then,  should  not  an  order  granting  a  writ  of  habeas  corpus  and 
discharging  the  prisoner  be  also  appealed  from  under  sect.  19  ? 
The  argument  that  no  appeal  lies  in  such  a  case  appears  to  me 
fallacious  upon  two  grounds :  first,  because  it  goes  upon  the  view 
that  the  Court  of  Appeal  has  no  power  under  the  Act  and 
present  rules,  and  (what  is,  I  think,  involved)  could  not  acquire 
power  by  rules  which  could  be  lawfully  made  under  the  Act,  to 
order  a  person  who  had  been  wrongfully  released  from  legal 
custody  on  writ  of  habeas  corpus  to  be  retaken  and  replaced  in 
his  former  custody  under  the  former  commitments;  secondly, 
because,  even  if  it  had  not  the  power,  that  would  not  a£fect  the 
jurisdiction  of  the  Appeal  Court  to  hear,  and  the  obligation  to 
determine,  the  appeal,  and  reverse,  so  &r  as  it  could,  the  illegal 
order  appealed  from.  As  to  the  first  ground,  there  is,  to  my 
mind,  a  confusion  between  the  order  made  on  any  appeal  and  the 
power,  authority,  and  jurisdiction  for  the  enforcement  of  that 
order.  Sect.  19  undoubtedly  gave  the  Appeal  Court  power  to 
make  orders  that  could  not  have  been  made  before,  t.e.,  on 
appeals  from  interlocutory  orders  of  the  Common  Law  Division, 
and  for  the  enforcement  of  those  orders  the  Appeal  Court  was  to 
have  the  powers  of  enforcement  the  former  courts  had  in  respect, 
not  of  such  orders  (for  there  could  not  have  been  any  such),  but 
of  the  orders  they  lawfully  could  make,  such  powers  as  attach- 
ment, sequestration,  &c.  If  the  Appeal  Court  made  an  order 
that  the  discharged  prisoner  should  attend  in  court  on  a  specified 
day^  and  if  he  did  not  he  could  be  attached  and  brought  up  under 
attachment,  being  then  in  court,  whether  attending  voluntarily 
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and  then  ordered  into  custody,  or  brought  up  in  custody  under  the     Bell  Cox 
attachment,  the  question  would  be  as  to  the  order  the  court    „    ^* 
could  then  make  and  not  the  power  of  enforcing  such  order.       Xjobd 
Why  could  not  the  Court  of  Appeal  then  lawfully  re-commit  him  ?    Pbhsahob. 
No  question  of  enforcement  would  arise,  for,  ex  hypothesi,  he  was        .TTT 

before  the  court  in  custody.     Thus,  the  question  turns  on  the        ! 

nature  of  the  order  the  Court  of  Appeal  could  lawfully  make.    Practice^ 
and  not  at  all  on  the  enforcement  of  the  order   made.     The  «^^**^~ 
importance  of  this  view  appears  to  me  to  lie  in  this,  that  the  —j^SicohM^ 
limitation  by  reference  to  the  power  vested  in  the  High  Court   Act,  1873— 
applies  only  to  enforcement,  which  is  not  in  question,  and  not  to  36  ^  87  Vict, 
the  nature  of  the  order,  which  is  the  point  in  question.  The  nature   ^"     '  *'  ^' 
of  the  order  the  Court  of  Appeal  may  make  is  prescribed  by  Order 
LYIII.,  rule  4,  which  {inter  alia)  says  the  Court  of  Appeal  "  shall 
have  power  to  make  any  order  which  ought  to  have  been  made,''  and 
which  would,  in  this  case,  be  to  re-commit  the  prisoner.     I  can- 
not concur  with  the  argument  applying  the  limitation  introduced 
by  reference  to  the  powers  of  the  High  Court  to  the  ''  order  "  to 
be  made,  which  in  many  cases  must  be  essentially  new,  instead  of 
to  the  enforcement  of  it,  to  which  alone  the  limitation  is  applied 
by  the  second  paragraph  of  the  section.     But  now  I  will  assume 
that  there  would  not  be  under  the  express  words  of  the  19th 
section  power  to  enforce  the  order.     Does  that  necessarily  limit 
the  appealable  matter  ?     In  my  judgment.  No.     The  real  limits 
of  the  appealable  matter  are  defined  by  the  first  sentence  of 
sect.  19  dealing  with  jurisdiction  to  hear  and  determine ;    the 
second  sentence  is  ancillary  only  to  that  which  is  defined  by  the 
first  sentence,  and  can  neither  extend  nor  restrict  it.    The  excep- 
tions made,  such  as  by  sect.  47  of  criminal  matters,  show  a  clear 
intention  that  every  order,  not  expressly  excepted  in  the  Act, 
should  be  subject  to  be  appealed  from.     Now,  the  argument  for 
the  appellant  engrafts  a  new  exception  not  mentioned,  but  said 
to  be  implied — and  why  so  ?     By  reason  of  a  sentence  intended 
not  to  cut  down  the  prior  subject  matter,  but  to  extend  to  the 
entire  of  it.     The  first  sentence  of  sect.  19  taken  by  itself  would 
clearly  include  the  order  in  this  case.     The  second  sentence  is 
ancillary  only,  and  is  intended  to  be  co- extensive  with  the  first, 
and  if  in  the  result  it  was  not  co-extensive,  then,  in  my  opinion, 
the  maxim  should  come  in,  Quando  lex  aliquid  alicui  concedit 
conceditur  et  id  sine  quo  res  ipsa  esse  non  potest.     Whenever  any- 
thing is  authorised  to  be  done  by  law,  and  it  is  impossible  to  do 
that  thing  unless  something  else  not  authorised  by  express  terms 
be  also  done,  then  that  something  else  will  be  supplied  by  neces- 
sary intendment.     But,  without  applying  this  maxim,  there  is 
surely  at  least  power  to  formally  reverse  the  former  order.     If 
the  order  is  within  the  section  and  the  subject  of  appeal,  it  can- 
not be  taken  out  of  it  by  reasoning  based  on  practice  or  pro- 
cedure ;    and   if  alteration  in   the  latter  (namely,  practice  or 
procedure)  be  wanted  the  judges  have,  in  my  opinion,  full  power 
to  make  rules  as  to  the  practice  and  procedure  suitable  for  all 
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Bell  Coz     habeas  corpus  cases ;   and  if  by  the  present  roles  the  order 

^'  reversing  the  order  of  the  Qaeen's  Bench  cannot  be  eflfective  to 

^^L^^^    put  the  appellant  back  in  prison  again,  that  goes  merely  to  its 

PEUiZANoa  effect,  not  to  the  jurisdiction  to  make  it.  I  see  no  reason  why  a 
~~  rule  could  not  be  made  by  the  judges  under  the  Judicature  Act 
whereby  in  such  a  case  as  the  present  the  sheriff  could  be  directed 

Fractrce—    to  retake  the  party  discharged  and  render  him  to  prison,  there 

Appeal—     to  remain  under  the  original  writ  de  contumace  capiendo.     If  so, 
—Jadi^^wre  ^^®  absence  of  such  a  rule  should  not  affect  the  jurisdiction  to 

Act,  1873—   hear  the  appeal.     I  confess  I  am  not  at  all  impressed  with  the 
36  4-  37  Vict  arguments  derived  from  "  the  liberty  of  the  subject ''  or  "  con- 

c  %^,  s.  19.  gtitutional  changes.^'  In  the  firsfc  place,  no  appeals  lie  from  any 
judgment  of  the  High  Court  to  the  Court  of  Appeal  in  criminal 
matters,  and  it  has  been  decided  that  what  is  criminal  matter 
should  be  taken  in  its  widest  sense.  Next,  Mr.  Jeune,  in  his 
very  able  argument,  referred  to  two  cases  before  the  Privy 
Council.  In  the  first,  Reg.  v.  Mount  (32  L.  T.  Rep.  N.  S.  279  ; 
L.  Bep.  6  P.  C.  283)  an  appeal  was  entertained  from  the  judg- 
ment of  the  Supreme  Court  of  Victoria  holding  that  the  return 
to  the  writ  of  Juibeas  corpus  was  bad,  and  ordering  the  discharge 
of  the  prisoner  and  setting  him  at  large.  Again,  in  the  Attorney- 
Oeneral  for  Hong  Kong  v.  Kwok-a^Sing  (29  L.  T.  Rep.  N.  S. 
114;  L.  Rep.  5  P.  C.  179),  on  appeal  from  two  orders  of  the 
Supreme  Court  of  Hong  Kong,  whereby  the  prisoner  was  twice 
released  from  custody  on  writs  of  habeas  corpus  on  appeal,  while 
the  first  order  was  confirmed,  the  second  was  reyersed.  Of 
course,  I  am  aware  that  these  appeals  were  not  brought  under  a 
statute,  but  on  petition  to  Her  Majesty  referred  to  the  Privy 
Council.  But  I  fail  to  see  why,  if  it  was  not  unconstitutional  to 
reverse  an  order  of  discharge  of  a  prisoner  on  writ  of  habeas 
corpus  under  the  advice  of  the  Judicial  Committee  of  the  Privy 
Council,  it  is  unconstitutional  to  do  so  by  the  Court  of  Appeal 
or  by  your  Lordships'  House,  provided  the  intention  of  the 
Legislature  as  conyeyed  by  the  words  of  the  section  of  the 
statute  cover  the  case.  The  intention  of  the  Legislature  in  this 
case,  as  in  others,  should  be  governed  by  Id  vohdt  quod  dixit ; 
and  I  cannot  attempt  to  express  my  opinion  better  than  in  adopt- 
ing the  words  of  Lord  Cairns,  L.C.  on  the  construction  of  this 
same  19th  section  in  the  case  of  the  Overseers  of  Walsall  y. 
London  and  North-Westem  Railway  Company  (39  L.  T.  Rep. 
N.  S.  453;  4  App.  Cas.  30),  as  follows  :  ''  I  do  not  think  it  is 
open  to  doubt  that  these  clear  and  definite  words  of  the  Legis- 
lature must  have  their  full  effect  given  to  them.  Tou  have  here 
on  the  one  hand  a  rule  of  the  Queen's  Bench  Division,  and  on 
the  other  hand  an  enactment  that  eyery  rule  of  the  Queen's 
Bench  Division  is  to  be  open  to  appeal."  In  the  same  case  Lord 
O'Hagan  says  :  '*  We  are  acting  in  our  judicial,  not  in  our  legis- 
lative capacity,  and  we  are  not  free  to  act  on  speculation  or 
theory  as  to  what  law  would  be  wisest."  I  say  for  myself  my 
duty  is  jus  dicere,  not  jv^  da/re,  when  construing  a  stotnte.     I 
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conaeqaently  concur  in  the  unanimous  judgment  of  the  Court  of    Bell  Goz 
Appeal  that  they  had  jurisdiction  to  hear  and  to  determine  the    ^^^ 
appeal  in  this  case^  Xx>bd 

Lord  Field. — My  Lords :  I  am  of  opinion  that  the  order  of  the    PENzuraB. 
Court  of  Appeal^  so  far  as  it  relates  to  the  point  of  jurisdiction^        |rir 

is  correct^  and  ought  to  be  affirmed.     I  think  that^  when  the         1 

Legislature  gave  to  that  court  jurisdiction  "  to  hear  and  deter-  Practice^ 
mine  appeals  from  any  order  of  the  High  Court,''  it  rendered  all  «^^**^" 
orders  in  haheas  subject  to  appeal.  I  arrive  at  this  result  by  ^j^^lj^ 
applying  to  this  statute  to  the  best  of  my  ability  the  well  known  Act,  1873— 
and  settled  rules  of  construction.  Admittedly  the  word  ''  order ''  86  ^  37  Ftct. 
used  in  the  19th  section  is  comprehensive  enough  in  its  literal  ^'  ' '' 
sense  to  include  the  order  now  in  question ;  but  it  seems  to  me 
that  the  Legislature  has  not  left  the  matter  standing  there,  it  has 
reduced  the  generality  of  the  word  '^  order ''  to  specific  orders  by 
making  careful  specific  exceptions.  All  orders  not  excepted,  and 
therefore  orders  in  habeas  in  civil  causes  or  matters,  are  thus,  in 
my  opinion,  included.  In  order  to  arrive  at  the  exceptions  the 
framers  of  the  Act  must  have  passed  in  review  the  nature  and 
characteristics  of  all  the  various  orders  which  it  was  competent  to 
the  High  Court  to  make,  and  it  has  divided  those  in  which  an 
appeal  should  not  be  given  from  those  which  were  to  be  so  liable. 
Now,  the  admitted  rules  of  construction  lay  down  that  I  am  not 
at  liberty  to  infer  an  intention  contrary  to  the  literal  meaning  of 
the  words  of  a  statute,  unless  the  context  or  the  consequences 
which  would  come  from  a  literal  interpretation  justify  the  infer- 
ence that  the  Legislature  has  not  expressed  something  which  it 
intended  to  express,  or  unless  such  interpretation  (in  the  language 
of  Parke,  B.  in  Becke  v.  Smith  (2  M.  &  W.  191)  leads  to  any 
manifest  ^^  absurdity  or  repugnance,''  with  this  superadded  quali- 
fication that  the  absurdity  or  repugnance  must  be  such  as  mani- 
fested itself  to  the  mind  of  the  lawmaker,  and  not  such  as  may 
appear  to  be  so  to  me :  (Willes,  J.  in  Motteram  v.  Eastern 
Counties  Railway  Company,  7  C.  B.  N.  S.  58.)  See  the  authori- 
ties collected  in  Maxwell  on  the  Interpretation  of  Statutes, 
c.  9,  8. 1.  These  principles  were  not  indeed  denied  by  the  appel- 
lant's counsel  at  your  Lordship's  bar,  but  they  argued  that,  as 
well  from  the  consequences  which  would  ensue  if  such  an  order 
were  liable  to  appeal,  as  from  the  context  of  the  statute  itself,  it 
was  apparent  that  the  Legislature  had  not  included  or  intended 
to  include  the  '^  order  "  now  in  question  in  the  enacting  part  of 
sect.  19.  In  support  of  this  argument  it  was  correctly  stated,  as 
some  of  the  noble  Lords  who  have  addressed  your  Lordships 
have  already  pointed  out,  that  at  the  time  of  the  Act  it  was  the 
undoubted  right  of  a  subject  detained  in  custody  to  question  by 
habeas  the  lawfulness  of  his  detention  before  every  one  of  Her 
Majesty's  courts  in  succession,  without  regard  to  the  refusal  to 
discharge  by  any  one  or  more  of  them,  and  that  if  any  one  court 
came  to  the  conclusion  that  the  applicant  was  entitled  to  be  dis- 
charged, no  other  court  had  any  power  of  modification  or  reversal. 
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Bbll  Cox     It  was  argaed^  therefore^  that  if  the  Judicature  Act  had  to  be 

*'•  construed  as  giving  a  right  of  appeal  to  the  Crown  or  prosecutor, 

LoBD        ^^^^  would  be  so  manifest  and  unreasonable  an  encroachment  upon 

F&fSANGB.     the  rights  and  liberty  of  the  subject^  and  so  manifestly  repugnant, 

~r        that  it  could  not  have  been  intended.     It  was  not  denied  that 

.*        habeas  in  some  shape  or  stage  was  within  the  contemplation  of  the 

Practiee^  Legislature  as  coming  within  some  of  the  provisions  of  the  Act  in 
A^eal^  question.  Indeed,  as  Lord  Bramwell  has  pointed  out,  the  jurisdic- 
-/i!dl^]Sr  *i<>^  ^^^^^  ^^g^  Court  to  issue  writs  o{  habeas,  and  to  remand,  hold 
Act,  1878—  to  bail,  or  discharge,  does  not  exist  unless  it  is  conferred  by 
86  ^  87  Viet,  sect.  16.  So  that  habeas  is  clearly  within  the  provision  of  that 
c.  66, «.  19.  ggQ^Qu^  Moreover  it  was  (in  my  judgment  advisedly)  conceded 
by  the  appellant's  counsel  in  their  arguments  before  the  Lords 
Justices  that,  if  upon  application  for  habeas  an  order  of  remand 
was  made,  such  an  order  was  included  in  the  word  ''order." 
Indeed,  this  has  been  so  decided,  for  an  appeal  was  held  to  lie 
from  an  order  of  attachment  in  habeas  in  a  civil  matter  {Beg.  v. 
Bamardo,  61  L.  T.  Rep.  N.  S.  547;  23  Q.  B.  Div.  805),  and  no 
appeal  to  lie  from  an  order  of  remand  in  a  criminal  matter  as 
being  within  the  exceptions  in  sects.  19  and  47  :  (Reg.  v.  Alv^e 
Woodhall,  59  L.  T.  Rep.  N.  S.  841 ;  20  Q.  B.  Div.  882.) 
Now,  I  quite  agree  that  it  does  not  follow,  of  necessity,  that 
because  an  order  of  remand  is  liable  to  appeal  an  order  of 
discharge  is  so.  The  two  orders  are,  as  has  been  relied  upon 
by  some  of  your  Lordships,  very  different  in  their  nature 
and  consequences.  But  the  admitted  intention  to  include  one 
form  of  order  in  habeas  seems  to  me  to  render  it  highly  impro- 
bable that  the  eminent  lawyers  who  are  thus  shown  to  have  had 
some  forms  of  order  in  habeas  in  their  minds,  and  were  tho- 
roughly acquainted  with  their  several  peculiar  characteristics, 
would  not,  if  they  had  intended  to  accept  an  order  of  discharge, 
have  guarded  against  the  alleged  encroachment  upon  the  liberty 
of  the  subject  by  adding  that  order  to  the  exceptions  which  they 
have  so  carefully  specified,  some  of  which  do  not  seem  to  me  to 
vie  in  importance  with  it.  I  also  feel  the  weight  of  the  argument 
which  has  commended  itself  to  some  of  your  Lordships — ^viz., 
the  giving  in  such  a  matter  a  new  right  of  appeal  as  against  a 
subject  where  none  in  point  of  form,  if  not  in  substance,  existed 
before ;  and  if  nothing  in  the  shape  of  an  equivalent  had  been 
given  the  argument  would,  although  not  conclusive  to  me  in 
face  of  the  actual  language  of  the  statute,  have  derived  great 
additional  force.  But  I  cannot  conceal  from  myself  that  the 
Legislature  has  still  left  to  the  subject  a  recourse  in  succession 
to  such  a  number  of  the  highest  tribunals  in  the  land  as,  in  my 
judgment,  effectually  prevents  any  hurtful  consequences  from 
any  new  limitation  which  they  have  effected.  Whether  strictly 
appeals  or  not,  the  subject  has  still  the  right  of  obtaining  a 
practical  review  of  any  improper  refusal  of  his  application,  not 
only  by  the  Lord  Chancellor  and  by  individual  judges^  but  also 
by  a  court  composed  of  as  many  judges  as  the  president  may 
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think  it  right  to  convene.     The  Legislatare  has  also  given^  in     Bbll  Cox 
my  judgment,  an  appeal  to  an  applicant  nnjustly  committed  or   „     ^*' 
held  to  bail,  a  new  right  of  enormous  advantage.     For  these        lSLd"" 
reasons  it  appears  to  me  that  the  appellant's  argument,  in  this    Pbneanob. 
respect^  fails,  and  that  to  construe  the  19th  section  as  inclusive        .TTT 

of  the  order  of  the  Divisional  Court  is  imputing  a  reasonable        ! 

view  to  the  Legislature  rather  than  anything  like  absurdity  or  Practice— 
repugnance.  If  ever  there  was  a  statute  to  which  these  elements  iy4^^^^~ 
ought  not  to  be  imputed  without  great  necessity,  or  to  which  ^/^^^^^ 
the  rules  justifying  the  departure  from  the  literal  meaning  on  the  Act,  1878>- 
gfround  of  absurdity  or  repugnance  should  be  carefully  and  ^^  #  37  Vict 
sparingly  applied,  the  Judicature  Acts  seem  to  me  to  claim  that  ^'  ^'  *'  ^^' 
place.  But  it  was  further  argued  that,  even  if  an  order  for  dis- 
charge be  an  order  to  which  the  first  part  of  the  19th  section 
would,  taken  by  itself,  apply,  and  that  the  respondents'  contention 
to  that  effect  was  impossible  to  be  resisted,  the  provisions  of  the 
section  which  follow  show  that  the  Legislature  intended  some 
further  limitation  to  be  put  upon  the  general  words  of  the  first 
part,  and  that  such  limitation  was  to  be  found  in  what  was 
alleged  to  be  the  case,  that  the  applicant  having  once  been  dis- 
charged by  the  Divisional  Court  from  detention  under  the  writ 
de  contamace  capiendo  of  the  4th  day  of  May,  1887,  there  was 
no  process  of  any  court  or  courts,  ecclesiastical  or  lay,  or  eccle- 
siastical and  lay,  by  which  the  applicant  could  again  be  brought 
up  ad  subjiciendum  until  he  should,  in  the  words  of  the  writ^ 
"  have  made  satisfaction  for  the  contempt "  of  which  he  has  been 
adjudged  guilty ;  and  that  to  suppose  therefore  that  the  Legis- 
lature intended  to  confer  a  right  of  appeal  which  was  said  to  be 
absolutely  futile  was  again  to  suppose  an  absurdity  rendering  it 
necessary  to  add  to  or  vary  the  literal  words  of  the  statute. 
But,  although  this  argument  is  entitled  to  very  great  weight,  I 
am  onable  to  yield  to  it  for  several  reasons.  In  the  first  place, 
the  words  at  the  end  of  sect.  19  relied  upon  in  this  view  do  not 
appear  to  me  to  be  restrictive,  but  rather  ancillary  to  the  juris- 
diction already  created.  It  is  ''for  the  purposes  of  and  inci- 
dental to  that  jurisdiction  '^  that  the  Appeal  Court  is  to  have  all 
the  powers,  authority,  and  jurisdiction  by  the  Act  vested  in  the 
High  Court.  These  words  seem  to  me  to  be  words  of  comple- 
ment and  not  of  curtailment.  Neither  am  I  satisfied  by  the 
appellant's  argument  that  any  such  grave  blot  as  it  supposes 
does,  in  fact,  under  the  circumstances  in  evidence  in  this  case, 
rest  upon  the  administration  of  justice  in  this  country,  and  that  no 
means  exist  whereby  a  contumacious  subject  can  be  compelled  to 
pay  obedience  to  the  authority  of  the  established  tribunals  of  the 
land.  I  have  listened  with  care  to  the  arguments  upon  this 
point,  and  I  have  carefully  examined  the  authorities  cited  on 
both  sides.  In  the  result  I  am  unable  at  this  moment  to  say 
whether  the  authority  of  the  spiritual  court  to  signify  the  per- 
sistent contempts  and  disobedience  of  the  appellant  is  exhausted. 


1890. 
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Bbll  Coz    bo  that  a  new  significavit  and  a  new  temporal  writ  may  not  issae. 

^^7"  One  of  the  noble  lords  who  have  preceded  me  appears  to  think 

Lom)        such  a  view  is  possible.     Neither  can  I  say  whether  a  new  writ 

PrazAiraii.  de  contumace  capiendo  may  not  issue  upon  the  existing  significavit, 
or  whether  the  existing  writ  not  having  been  returned^  an  arrest 
may  or  may  not  be  made  under  it^  or  if  that  writ  is  exhausted. 

Practice^    whether  an  alias  may  or  may  not  issue.     These  questions  are  of 

■^ffP*^'^     a  highly  technical  character.     But  this  I  can  say,  and  it  seems 
—Jud^Mirt  *^  "^®  *^  answer  the  objection,  that  whether  the  appellants'  or 

Act^  1873—   the  respondents'  views  are  correct,  the  matter  could  not  have 
36^87  Vict,  appeared  so  unmistakably  clear  to  the  framers  of  the  Act  as  to 
'  induce  me  to  suppose  that  upon  these  grounds  they  intended 

what  they  have  not  expressed,  and  have  expressed  what  they  did 
not  intend.  I  do  not  propose  to  discuss  the  authorities  here — 
not  from  any  want  of  respect,  but  because  any  opinion  which  I 
may  have  formed  upon  the  questions  raised  does  not  appear  to  me 
to  bear  upon  the  only  question  now  before  your  Lordships,  which 
is  one  of  the  jurisdiction  of  the  Court  of  Appeal,  and  not  of  what 
ought  to  be  done  upon  the  appeal.  It  also  appears  to  me  that 
Order  LYIII.,  r.  4,  forms  another  answer  to  the  appellant's 
contention  upon  this  head.  The  Court  of  Appeal  has  held 
(rightly  or  wrongly,  for  that  point  has  not  yet  been  argued) 
that  the  Divisional  Court  erred  in  discharging  the  appellant  from 
custody,  and  that  the  order  nisi  obtained  by  him  should  have 
been  discharged  instead  of  being  made  absolute.  It  may  be 
true,  and  probably  is,  that  the  Court  of  Appeal  has  no  process 
by  which  it  can  do  what  the  court  below  ought  in  that  event  to 
have  done,  but  restitutio  in  integrum  is  the  right  of  every  suc- 
cessful appellant  {Badgers  v.  Comptoir  d^Escompte,  24  L.  T.  Bep. 
N.  S.  Ill;  L.  Rep.  3  P.  C.  465),  and  the  Appellate  Court,  by 
doing  part  of  that  which  the  court  below  in  the  case  supposed 
ought  to  have  done — viz.,  by  discharging  the  order  nisi  wrong- 
fully obtained — ^will  not  only  free  the  respondent  from  an 
erroneous  decision  which  must  stand  very  much  in  the  way  of 
any  future  attempt  to  enforce  the  obedience  of  the  appellant, 
but  will  also  settle  the  construction  of  the  statutes  of  Elizabeth 
and  Geo.  3.  In  the  case  of  Beg.  v.  Mount  (32  L.  T.  Rep.  N.  S. 
279 ;  L.  Rep.  6  P.  C.  283),  although  the  respondents  had  been 
discharged  from  custody,  and  had  presumedly  placed  themselves 
outside  the  jurisdiction  of  the  colonial  court,  the  Judicial  Com- 
mittee did  not  hesitate  to  reverse  the  judgment  below.  The 
appellant's  counsel  also  raised  some  minor  points  in  bar  of 
jurisdiction,  but  they  were  not  sufficiently  weighty  to  induce 
me  to  alter  my  view,  which  is,  that  your  Lordships  have 
the  jurisdiction,  and  therefore  the  duty,  to  determine  the 
appeal. 

Order  appealed  from  reversed ;  order  of  the  Queen's  Bench 
Division  restored.     The  respondent  Hakes  to  pay  the  costs 
of  this  appeal  and  in  the  courts  hehw* 
Solicitors  for  the  appellant.  Brooks,  Jenkins,  and  Oo, 
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Solicitor  for  the  respondent  Hakes^  Oirdleatone,  Peterson,  and     BillCoz 

Todd.  g^  ^ 

Solicitor  for  the  respondent  Lord  Penzance,  The  Solicitor  to       lobd 

the  Treasury.  Vmhzaxoe. 

1890. 
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— Judicature 

Act,  1873— 
86  4  87  Vict. 

c,  66, 8. 19. 


QUEEN'S  BENCH  DIVISION. 

Nov.  17  and  20,  1890. 

(Before  Stbfhbk  and  Williams,  JJ.) 

Rso.  V.  Colonel  Bybdb  and  othbbs  (Justices)  and  the 

PoNTYPOOL  Gas  Company,  (a) 

Justices — Mandamus — Declining  jurisdiction — One  summons 
disposed  of — Refusal  to  hear  application  for  second  summons — 
Continuing  offence. 

A  company  were  bou/nd  under  an  Act  of  Parliament  to  construct  a 
certain  reservoir  by  a  certain  date,  the  26th  Nov.  1875,  and  were 
Uaile  to  a  penalty  for  every  week  during  which  it  should  remain 
uncompleted  after  that  date.  A  summons  was  taken  out  by  the 
present  prosecutor  in  1880  to  recover  penalties  under  the  Act, 
which  sv/mmons  was  dismissed  by  the  justices  on  the  ground  thai 
the  alleged  offence  had  been  completed  more  than  six  months 
before  the  date  of  the  summons,  and  that  the  claim  was  barred 
by  sect.  11  q/^11  ($•  12  Vict,  c.  43.  In  May,  1890,  the  reservoir 
being  still  uncompleted,  an  application  was  Tnade  by  the  prose- 
cutor  for  another  summons  for  penalties,  the  prosecutor  alleging 
that  the  offence  was  a  continuing  offence;  but  the  justices 
refused  to  hear  this  application,  on  the  ground  thai  the  maiter 
had  been  already  dealt  with,  and  that  they  had  no  jurisdiction  : — 

Held,  thai,  as  the  justices  in  refusing  to  hear  the  application  had 
in  effect  declined  jurisdiction,  a  mandamus  ought  to  go  directing 
them  to  hear  and  determine  whether,  under  the  circvanstances,  a 
summ^ms  ought  now  to  isstte. 

RULE  for  a  m^indamus  to  the  Justices  of  Monmoathshire  to  hear 
and  determine  a  case  under  the  following  circumstances  : 
In  the  year  1873  the  Pontypool  Gras  and  Water  Company  had 
obtained  an  Act  of  Parliament  called  the  Pontypool  Gas  and 

(a)  Reported  by  W.  W.  Obb,  Esq.,  BarriBter-at-Law. 
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Riw.    .  Water  Act,  1878  (36  &  37  Vict.  c.  Ivii.),  sect.  47  of  which  Act 

^  ^'  gave  the  company  power  to  complete  a  certain  reservoir  within 

Btbdb  akd  ^^®  district  over  which  the  company  had  control.     The  section 

0TBSB8  was  as  follows  : 

TBB  PoMTT-        ^^^  company  shall,  within  two  years  and  six  months  after  the  passing  of  this  Act 

FOOL  Gas'  ^^^^  ^^^^  ^^^*  187d),  complete,  to  the  satisfaction  of  the  Board  of  Trade,  the  exist- 

GoMPAMT.  ^°^  reservoir  on  the  said  stream  or  brook  called  Nant-y-Mailor,  so  that  the  same 

'  shall  be  capable  of  holding  not  less  than  4,500,000  gallons  ;  and  if  the  company  fail 

1890  "within  the  period  aforesaid  so  to  complete  the  said  reservoir,  then  the  company  shall 

'  be  liable  to  a  penalty  of  20/.  a  week  for  every  week  after  the  expiration  of  the  period 

Justice  of  the  ^  ^ii^ited  until  the  said  reservoir  is  completed  as  aforesaid. 

^^d^H^i!^       In  the  year  1880  the  plaintiff  issaed  a  summons  for  penalties 

lUffuBoi  to     nnder  the  section^  as  the  reservoir  had  not  been  completed,  but 

hMtrtippiica-  the  justices  were  of  opinion  that,  as  more  than  six  months  had 

tion for  second  elapsed  since  the  date  when  the  penalties  first  besan  to  accrue, 

DecUning  of  ^^^^  i^  ^^^  ^^^  fixed  for  the  completion  of  the  reservoir  (the  26th 

jwrisdiciion—  Nov.  1875),  the  plaintiff  was  barred  by  the  six  months'  limitation 

^illf^'w  ^  ^^  Jervis's  Act,  as  they  held  that  the  offence  was  completed  and 

determine.    ^^®  period  of  limitation  began  to  run  at  the  time  when,  under  the 

section,  the  reservoir  ought  to  have  been  completed,  that  is  to  say, 

from  the  26th  day  of  November,  1875,  and  that  the  plaintiff  had 

only  six  mouths  from  that  date  wherein  to  issue  his  summons ;  they 

accordingly  dismissed  the  summons,  but  they  offered  to  state  a 

case  on  the  question  whether  the  plaintiffs  right  was  so  barred 

by  the  statute.     This  offer  to  state  a  case  was  not  accepted  or 

acted  upon    by  the  plaintiff,  but,   instead  thereof,  in  1882,  he 

commenced  an  action  against  the  company  for  penalties,  and  in 

this  action  judgment  was  given  in  1882  for  the  defendants.  This 

judgment  was  upheld  by  the  Court  of  Appeal  and  the  House  of 

Lords,  on  the  ground  that  the  action,  being  for  penalties,  could 

not  be  maintained  by  a  private  person. 

The  plaintiff  then  applied,  in  May,  1890,  for  another  summons 
before  the  magistrates,  claiming  a  large  sum  as  penalties,  but  the 
justices  refused  to  grant  the  summons  or  to  hear  any  argument  in 
the  matter  at  all,  on  the  ground  that  they  had  already  disposed  of 
the  whole  matter  on  the  former  summons,  and  that  they  had  then 
offered  the  plaintiff  a  case  which  he  had  not  accepted. 

The  plaintiff  then  obtained  the  present  rule  for  a  mandamus  to 

the  justices  to  hear  and  determine  his  application  for  a  summons. 

By  an  Act  of  Parliament  passed  in  July,  1890,  the  section  in 

question,  under  which  these  penalties  arose,  was  repealed,  but 

the  rule  in  the  present  case  was  moved  before  that  repeal. 

Ram,  for  the  justices,  showed  cause. — The  justices  were  right 
in  refusing  to  entertain  the  second  summons,  as  the  whole  matter 
was  disposed  of  in  the  former  summons  and  the  justices  had  no 
jurisdiction  to  go  into  the  matter  again.  The  power  to  recover 
penalties  of  this  kind  is  limited  to  six  months  by  sect.  11  of  11 
&  12  Vict.  o.  48.  When  the  matter  came  before  the  justices  on 
the  former  occasion  in  1880,  they  held  that  the  offence  com- 
plained of  was  not  a  continuing  offence,  and  that,  as  it  was  more 
than  six  months  since  the  right  to  sue  for  these  penalties  first 
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aroae^  namely^  on  Uie  26th  day  of  No^ember^  1875,  the  plaintiff's         Rw. 
right  was  barred,  and  they  dismissed  the  summons,  but  they      oo^jin. 
offered  to  state  a  case  for  the  plaintiff.     The  plaintiff,  by  refusing    btrdv  Aim 
to  accept  that  case,  has  debarred  himself  from  now  applying  to       onma 
the  justices,  for,  if  the  justices  were  wrong  in  holding  that  the  ^^^^^,^ 
offence  was  a  continuing  offence,  that  was  the  proper  time  for  the     pool  Gas* 
plaintiff  to  raise  the  question  by  an  appeal.     The  offence  here     Gompaht. 
was  not  a  continuing  offence,  and  the  justices  were  right.     Up        ^^ 

to  1881   there  was  a  dispute  as  to  whether  this  resenroir  was        ^' 

necessary,  but  in  November  of  that  year  the  surveyor  to  the  Jwtiee  of  the 
Board  of  Trade  expressed  his  satisfaction  with  the   reservoir.  ^•««--'^^*^- 
The  construction  put  upon  this  section  by  the  justices  was  the    R^fiual  (o 
correct  one,  that  the  offence  was  not  a  continuing  offence,  that  hear  appUea- 
the  six  months'  limitation  applied,  and  that  therefore  the  plain-  tionfortecond 

X-JT9      •   1-x  T_         ji  awnrnatiB — 

tiff's  right  was^arred.  DeeUning  of 

A.  T.  Lawrence,  for  the  Pontypool  Oas  Company,  jurUd/icUtm— 

Buegg,  for  the  prosecutor,  in  support  of  the  rule. — This  appli-  Mam^myk* 
cation  was  made  in  proper  form  to  the  justices,  and  they  refused  ^(^^, 
to  entertain  the  matter  altogether,  and  they  refused  on  one  ground, 
and  one  ground  only,  that  they  had  already  adjudicated  upon  the 
matter.  The  section  which  imposes  this  penalty  is  the  47th  section 
of  the  Act,  and  that  section  requires  the  reservoir  to  be  finished 
to  the  satisfaction  of  the  Board  of  Trade,  and  as  a  matter  of  fact 
the  company  has  never  finished  this  reservoir  to  the  satisfaction 
of  the  Board  of  Trade.  The  section  of  Jervis's  Act  (sect.  11) 
imposing  the  limitation  only  applies  when  the  private  Act  is 
silent  as  to  limitation.  The  Kailways  Clauses  Consolidation  Act, 
1845  (8  Vict.  c.  20),  as  to  recovery  of  penalties,  is  incorporated 
with  the  private  Act,  and  the  sections  of  that  Act  which  apply 
to  the  recovery  of  penalties  before  justices  are  sects.  J45-151. 
We  have  a  right  to  go  before  the  justices,  unless  we  are  barred 
by  some  statute,  and  sect.  151  of  the  Railways  Clauses  Act  is 
the  only  one  which  applies,  and  that  section  ends  with  the  words 
*'  within  six  months  next  after  the  commission  of  such  offence.'' 
The  words  ^'  next  after  the  commission  of  such  offence  "  there 
mean  after  the  end  or  completion  of  the  offence.  But  there 
is  here  a  continuing  offence.  This  section  of  Jervis's  Act  was 
considered  in  the  case  of  Mayer  v.  Harding  (17  L.  T.  Rep.  N.  S. 
140),  where  it  was  held  that  the  non-delivery  by  a  member 
of  a  town  council  of  a  rate-book  in  his  possession  by  virtue 
of  his  office,  was  a  continuing  offence,  and  that  therefore 
the  limitation  in  sect.  11  of  Jervis's  Act  did  not  apply.  The 
defence  here  is,  that  the  prosecutor  had  not  sued  within  six 
months  after  the  date  of  completion ;  the  answer  to  that  is  that 
the  offence  is  a  continuing  offence.  The  justices  should  issue 
the  summons,  and  they  can  then  decide  on  the  merits  as  they 
think  fit :  {Beg.  v.  West  Riding  Justices,  6  B.  &  S.  802.)  On  the 
authority  of  these  cases  the  justices  were  clearly  wrong  in  hold- 
ing that  there  was  no  continuing  offence,  and  that  the  six  month's 
limitation  applied.     The  only  question  now  is,  whether  we  are 
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Rao.        entitled  to  a  summons  that  the  justices  may  go  into  the  matter. 
n^.^«.      This  rule  oairht  therefore  to  be  made  absolute. 
Btbds  A!fD  Ov/r.  adv.  vuli. 

oTHBw  N'ov.  20. — The  judgment  of  the  court  was  read  by 

^TmTpcSTY^     Williams,  J. — ^We  are  of  opinion  that  this  rule  must  be  made 

POOL  Gab'   absolute.     The  ground  upon  which  the  justices  refused  the  sum- 

OoMPANT.     mons  was  that  a  summons  for  an  offence  of  the  same  nature  had 

^^        been  taken  out  by  the  present  prosecutor  in  1880,  and  dismissed 

1        on  the  ground  that  the  offence  alleged  had  been  completed  more 

Jiutiee  of  the  than  six  months  before  the  date  of  the  summons,  and  that  there- 

^^dfcr"^"*^"  ^^^®  *^®y  ^^^  ^^  jurisdiction  to  go  into  the  matter  again.  It 
B^fiuai  to  t^ppears  from  the  affidavit  of  the  clerk  to  the  justices  that  after 
hear  a/ppliccu  the  hearing  of  the  complaint  in  1880  the  justices,  at  the  instance 
iifmfor  second  ^f  ^{^^  prosecutor,  Consented  to  state  a  case  for  the  opinion  of 
Bse^^^^  of  *^®  Queen's  Bench  Division  of  the  High  Court,  raising  the  ques- 
iumdteiton—  tion  whether  the  non-completion  of  the  reservoir  by  the  26th 
MoMS^mfiuio  day  of  November,  1875,  the  time  limited  by  the  special  Act,  was 
detwm^,  an  offence  which  was  complete  at  that  date,  namely,  a  date  more 
than  six  months  before  the  date  of  the  summons,  or  whether  it 
was  an  offence  continuing  in  each  week  that  the  non-completion 
continued.  It  further  appeared  by  his  affidavit  that  the  prose- 
cutor failed  to  take  up  that  case,  and  thus  acquiesced  in  the 
validity  of  the  decision  of  the  justices.  The  question,  then,  that 
we  now  have  to  decide  is,  whether  that  previous  decision  was  a 
sufficient  ground  for  the  refusal  of  the  justices  to  issue  the 
present  summons.  Now,  generally  speaking,  if,  on  application  for 
a  summons  for  an  indictable  offence,  the  justices  have  heard  and 
determined  the  application,  and,  on  the  merits,  have  declined  to 
grant  it,  the  court  will  not  grant  a  mandamvs  to  compel  them  to 
review  their  decision.  Secua,  if  they  have  refused  to  hear  the 
application,  or  if,  after  hearing,  have  refused  to  grant  it  from 
a  mistaken  view  of  their  duty,  amounting  to  a  declming  of  juris- 
diction :  {Reg.  V.  Fawcett,  19  L.  T.  Rep.  N.  S.  896.)  The 
justices,  however,  must  have  declined  jurisdiction.  This  court 
cannot  review  the  discretion  of  the  justices  if  the  justices  have 
really  and  hondfde  exercised  that  discretion,  although  the  judg- 
ment of  the  justices  may  be  wrong  in  law  or  in  fact,  as  to 
whether  a  legal  offence  has  been  made  out.  This  seems  to  be 
the  outcome  of  the  decisions,  and  in  particular  of  Reg.  v.  Adam- 
son  (1  Q.  B.  Div.  201 ;  same  case,  Reg.  v.  Justices  of  Tynemouth, 
33  L.  T.  Rep.  N.  S.  840,  and  Ex  parte  Lewis,  59  L.  T.  Rep.  N. 
S.  338  ;  21  Q.  B.  Div.  191).  Blackburn,  J.,  in  his  judgment  in 
the  former  case,  points  out  that  the  words  in  11  &  12  Yict.  c. 
42,  s.  9,  ''  if  they  shall  think  fit,''  show  that  the  justices  have  a 
discretion,  and  the  mandamiLS  in  that  case  was  granted 
expressly  upon  the  ground  that  the  justices  had  not  exercised  a 
discretion.  The  justices  may,  however,  it  would  seem,  in  the 
exercise  of  their  discretion  refuse  to  issue  a  summons,  even 
though  there  is  evidence  before  them  of  an  alleged  indictable 
misdemeanour,   if  they  consider  that  the  issue  of  the  summons 
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woald  be  vexatioas  or  improper  (see  Beg,  v.  Inghaniy  1 4  Q .  B.  396)^        Rbo. 
the   only  question  before   the  court  upon  the  application  for  a     ^  ^* 
mandamiM  beings  have  or  have  not  the  justices   exercised  their    BTsra'^i^ 
discretionh  onestly  in  refusing  to  issue  the  summons  ?     In  the       othses 
present  case,  however,  it  appears  from  the  affidavit  of  the  clerk  (Jtotiot8)aiid 
to   the   justices  that  they  had  not  exercised  any  discretion  ;  they   ^^l^Gas" 
have  simply   declined  jurisdiction.     We   think  further  that  the     Company. 
justices  were  wrong  in  declining  jurisdiction,  and  we  think,  there-        777: 

fore,  that  a  mandamus  must  go  directing  them  to   consider   the         1 

evidence  and  decide  whether  a  summons  ought  or  ought  not  to  Justice  of  the 
issue.     We  do  not  mean  by  this  decision  in  any  way  to  conclude  P«af«^Ji*>^- 
the  question  as  to  whether  a  summons  ought  to  issue,  but  merely    ijwj^^li^ 
to  direct  the  justices,  instead  of  declining  jurisdiction,    to  hear  heara^Uea- 
and   determine  whether,   upon  the   circumstances  disclosed   to  tion  for  ieeond 
them,   a  summons  ought  now  to  issue.     In  the  case  of  Beg,  v.  ^^JcUrU^f 
The  Mayor  of  Wisbech  (7  Times  T.  Eep.  p.  21)  the  court  refused  yumdtcfion  — 
a  mandamus  to  direct  justices  to  issue  a  summons  on  the  ground,  MandoAnus  to 
however,  that  one  summons  had  already  been  issued  and  disposed    ^^L.^**^ 
of.     Under  these  circumstances  the  rule,  as  I  have  said,  will  be 
made  absolute,  but  without  costs. 

Bule  absoU  e. 
Solicitor  for  the  prosecutor,  12.  Biale, 
Solicitors  for  the  company,  Few  and  Oo. 

Solicitors   for  the  justices,  Ha/rrison  and  Powell,  for  Ed/wards 
and  Le  Brasseur,  Pontypool. 


QUEEN'S    BENCH   DIVISION. 

Monday,  Oct.  27,  1890. 
(Before  Day  and  Lawbance,  JJ.) 

CONYBBARB  V.   ThB  LoNDON  ScHOOL  BOAED.(a) 

School  Board — Imprisonment  of  member  of  board  for  '^  crime  ^^ — 
Oriminal  conspiracy  in  Ireland — Conviction  by  court  of  sum- 
mary jurisdiction — V^acating  office — ElcTnentary  Education  Act, 
1870  (38  ^  84  Vict.  c.  75),  sched.  2,  part  1,  rule  14^0riminal 
Law  and  Procedure  (Ireland)  Act,  1887  (50  ^61  Vict.  c.  20). 

(a)  Reported  by  Alfred  H.  Lbibot,  Esq.,  Barrister-at-Law. 
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CoNTBBARB    Rule  14  of  sched.  2, part  1,  of  the  Elementary  Education  Act,  1870, 

-P'  provides  that  "  if  a  member  of  the  School  Board     .     »     .     is 

The  London       ^      »  i   j  i.     -       ''•  ±  jf      "^  .i 

School  'punxshea  by  impnaonment  for  any  crime     .     •     .     sucfi  person 

Board.  shall  cease  to  be  a  member  of  the  School  Board,  and  his  office 
rrrr  shall  thereupon  be  vacant  J  ^  The  plaintiff,  who  was  a  member  of 
;  a  school  board,  wa^  found  guilty,  in  Ireland,  by  a  court  of 

CritM—  summary   jurisdiction    holden    under    the    provisions    of   the 

pUqu^Ufica-  Criminal  Law  and  Procedure  {IreUmd)  Act,  1887,  of  having 

ofscho&Uioard  ^^^^^    pO'Tt   in  a  criminal   conspiracy   to  interfere   with    the 

—Convieiion  ad^ninistro^ion  of  the  law,  and  suffered  imprisonment  without 

in  Ireland  for  hard  labour  for  such  offence  : — 

conI»SIa«/—  Scld,  that  the  offence  for  which  the  plaintiff  had  been  pwnished  wa,8 

Vacation  of  a  "  crime  "  within  the  meaning  of  the  above  rule,  and  that  the 

office  on  plaintiff  having  suffered  punishment  by  imprisonment  for  such 

^**^^d^^*  ^'"^^^  thereby  ceased  to  be  a  member  of  the  board,  and  his  office 

Elementary  ^c-d  become  vacant. 

Sducation     

Act,  1870—   nnniS  was  a  special  case  stated,  by  consent  of  the  parties,  pur- 

SS  ^  84  Viet    JL      suant  to   the  Rules  of  the   Supreme  Court,  1888,   Order 

^^\^\^*  XXXIV.,  r.    1,   in   an  action    in   which   the  plaintiflE  claimed 

*   '  '     '    damages  for  assault  and  for  refusing  his  yote  as  a  member  of  the 

defendant  board ;  and  also  a  mandamus  to  record  the  plaintiffs 

yote  as  a  member  of  the  divisions  taken  on  the  10th  day  of 

October,  1889,  and  his  name  as  a  member  then  present,  and  to 

receive  and  treat  him  as  a  member,  and  to  receive  and  record 

his  votes  as  such  member  during  his  tenure  of  office. 

The  facts  stated  in  the  case  were,  so  far  as  material,  as  follows : 
On  the  26th  day  of  November,  1888,  the  plaintiff  was  duly 
elected  a  member  of  the  defendant  board  for  the  Finsbury  divi- 
sion to  serve  for  the  period  of  three  years,  and  he  took  his  seat 
at  the  board  as  such  member  accordingly. 

On  the  22nd  day  of  April,  1889,  a  summons  under  the  hand  of 
a  resident  magistrate  and  justice  of  the  peace  for  the  county  of 
Donegal  purporting  to  be  issued  under  the  Petty  Sessions  (Ire- 
land) Act,  1851  (14  &  15  Vict.  c.  93),  and  the  Criminal  Law  and 
Procedure  (Ireland)  Act,  1887  (50  &  51  Vict.  c.  20),  was  served 
on  the  plaintiff,  which  recited  (inter  alia) 

That  a  complaint  had  been  made  to  the  said  justioe  that  the  plaintiff  between  the 
10th  day  of  April,  1889,  and  the  Slat  day  of  April,  1889,  at  certain  plaoee  in  the  said 
BummoDS  mentioned,  in  the  petty  sessions  district  of  Falcarragh,  in  the  ooonty  afore- 
said, being  a  proclaimed  district  under  the  provisions  of  the  Criminal  Law  and  Pro- 
cedure (Ireland)  Act,  1887,  did,  with  one  G.  R.  Benson  and  divers  other  persons 
unknown,  unlawfully  take  part  in  a  criminal  conspiracy  unlawfully  to  interfere  with 
tbo  administration  of  the  law,  to  wit,  by  unlawfully  aiding  and  abetting  the  fmstra- 
tion  and  setting  at  naught  of  certain  writs  and  warrants  for  the  rscoTery  of  the 
possession  of  certain  lands  and  houses,  messuages,  and  premises,  issued  by  courts  of 
competent  jurisdiction,  and  the  lawful  execution  of  the  same  respeotiydy,  and  by 
unlawfully  inciting  certain  persons  therein  mentioned  and  other  persons  whose  names 
were  unknown,  unlawfully  to  frustrate  and  set  at  naught  the  said  lawful  writs  and 
warrants,  and  the  lawful  execution  of  the  same  respectiyely  .  .  .  and  by  unlaw- 
fully aiding  and  abetting,  furthering,  and  promoting,  a  certain  criminal  conspiracy 
known  as  and  called  the  Plan  of  Campaign. 

And  that  the  plainti£F,  on  the  16th  day  of  April,  1889,  at  certain  places  in  the  said 
summons  mentioned,  in  the  county  aforesaid,  being  a  district  proclaimed  as  aforesaid. 
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nnlawfolly  did  incite  eerUin  penons  in  the  said  sammons  mentioned,  and  certain  Gontbbasb 

other  persons  whose  names  were  unknown,  unlawfully  within  twelye  months  after  ^^ 

the   execution  of  writs  of  possession  of  certain  lands,  houses,  messuages,  and  pre-  f^B  London 

mises  in  the  said  summons  mentioned,  unlawfully  and  wrongfally  to  hold  forcible  School 

possession  of  the  said  lands,  houses,  messuages,  and  premises.  Board. 

The  said  sammons  came  on  for  hearing,  and  was  heard  at  the        ^^ 

petty  sessions  held  for  the  said  district  of  Falcarragh,  then  being        .' 

a  proclaimed  district  under  the  provisions  of  the  said  Act,  before      Crime-- 
two  resident  ma&ristrates  and  iastices  of  the  peace  for  the  county  P^^^^- 
aforesaid,  being  and  sitting  as  a  court  of  summary  jurisdiction  of  schoolhoard 
under  the  Criminal  Law  and   Procedure    (Ireland)    Act,   1887,  —Conviciion 
on  the  23rd  day  of  April,  1889,  and  on  nine  subsequent  days,  ***  Ireland  for 
when  the  plaintiff  appeared  to  answer  the  said  charge.  con^o^— 

After  having  heard  evidence  in  support  of  such  charge,  the    Vacation  of 
court  ordered  that  the  plaintiff  should  be  imprisoned  in  the  gaol      <#<^  ^ 
at  Londonderry  for  the  period  of  three  calendar  months,  without      soa^d^ 
hard  labour,  on  the  charge  of  having  taken  part  in  a  criminal   EUmentary 
conspiracy  to  interfere  with  the  administration  of  the  law.  Education 

The  plaintiff  appealed  against  the  said  order  to  the  County  ^^1*^^^ 
Court  judge  and  chairman  of  quarter  sessions  for  the  county  of   c,  75,«di.  2, 
Donegal  sitting  at  a  general  quarter  session  of  the  peace  for  the   pt.  i,  r.  14. 
division  of  Lifford  in  the  said  county,  on  the  5th  day  of  July, 
1889.     The  said  judge,  having  heard  the  appeal,  ordered  that 
the  order  of  tho  said  court  of  summary  jurisdiction  should  be 
confirmed ;  that  the  plaintiff  should  be  imprisoned  in  the  gaol  at 
Londonderry  for  the  period  of  three  calendar  months  without 
hard  labour ;  and  that  the  plaintiff  should  be  treated  as  a  misde- 
meanant of  the  first  division ;  and  he  then  issued  his  warrant  to 
lodge  the  plaintiff  in  the  said  gaol  as  aforesaid.    The  plaintiff 
was  arrested,  and  lodged  in  the  said  gaol  under  the  said  warrant, 
and  there  duly  suffered  and  completed  the  said  term  of  imprison- 
ment, and  was  discharged  from  the  said  gaol  on  the  4th  day  of 
October,  1889. 

On  the  10th  day  of  October,  1889,  an  ordinary  meeting  of  the 
defendant  board  was  duly  held,  at  which  the  plaintiff  attended  to 
take  part  in  the  proceedings  as  a  member  of  the  said  board. 

On  the  plaintiff  rising  to  speak  to  a  motion  then  before  the 
board  the  defendants,  by  their  chairman,  ruled  that  the  plaintiff 
was  no  longer  a  member  of  the  board.  The  plaintiff  then  claimed 
to  address  the  board  as  a  member  of  the  board,  and  the  defen- 
dants, by  their  chairman,  refused  to  allow  him  to  speak  or  to  take 
any  part  in  the  proceedings  as  a  member  of  the  board. 

Further,  on  a  division  being  taken  on  a  motion  for  adjournment 
of  the  debate,  the  plaintiff  tendered  his  yote,  and  the  defendants, 
by  their  chairman,  refused  to  receive  his  vote,  and  would  not 
record  the  name  of  the  plaintiff  as  a  member  present  at  the  said 
meeting,  or  as  one  of  the  members  voting  upon  the  said  last- 
mentioned  question. 

The  question  for  the  opinion  of  the  court  was  whether  the 
punishment  with  imprisonment  of  the  plaintiff  under  the  above 
circumstances  vacated  the  office   of  the  plaintiff,  and  whether 
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GoNTBSABE    he  thereupoii  ceased  to  be  a  member  of  the  board  pursuant  to  the 

y*  Elementary  Education  Act,  1870,  2ad  schedule,  part  1,  rule  14. 

School  ^7  ^^^^  ^^  ^^  schedule  2,  part  1  of  the  Elementary  Education 

Board.       Act,  1870  (33  &  34  Vict.  c.  75)  it  is  provided  that  if  a  member 

77r         of  the  School  Board  is  punished  by  imprisonment  for  any  crime, 

^'        such  person  shall  cease  to  be  a  member  of  the  School  Board,  and 

Crime—     his  office  shall  thereupon  be  vacant. 

^'*^mL      ^^i^^'^^^h  Q.O.  (with  him  W.  B.  Allen),  for  the  plaintiflf.— The 

o/^Aooi6o!ard  Elementary  Education  Act,  1870,  is  only  applicable  to  England, 

—Conviction  and  this  part  of  the  rule  must  be  confined  to  cases  where  a 

in  Ireland  for  member  of  a  School  Board  has  been  punished  for  a  crime  for 

conaipiracv---  ''^^^^l^  ^^  could  have  been  made  amenable  in  England.     A  crime 

Vacation  of  means  an  indictable  offence,  and  the  offence  for  which  the  plaintiff 

ofUe  on      suffered  imprisonment  was  punishable  on  summary  conviction  : 

^^ard^^  {Attomey^Qeneral  v.  Radloff,  10  Ex.  84,  at  p.  96.) 

Elementary       Jeune,  Q.O.  (with  him  A,  J.  Ram)  for  the  defendants.^-The 

Education    intention  of  the  Legislature  in  framing  this  rule  was  to  create  a 

t1^*  of  ^Sw  ^^S^  standard  with  respect  to  persons  serving  as  members  of  a 

c.  75,  «c7i.*2,   school  board.    The  offence  for  which  imprisonment  was  awarded  in 

pt  1,  r.  14.*   this  case  was  an  indictable  offence  at  common  law  in  Ireland  as  well 

as  in  England,  although,  owing  to  the  extraordinary  procedure 

introduced  by  the  Criminal  Law  and  Procedure  (Ireland)  Act, 

1887,  the  plaintiff  was  tried  for  such  offence  by  a  court  of  summary 

jurisdiction.     The  offence  here  was  committed  in  Ireland  where 

the  common  law  of  England  obtains,  and  therefore  it  is  nnneces- 

sary  to  consider  whether  or  not  imprisonment  for  an  offence 

committed  in  a  country  where  the  English  common  law  does  not 

prevail  would  come  within  the  rule.     In  the  case  of  Re  Woodall 

(59  L.  T.  Rep.  N.  S.  841 ;  20  Q.  B.  Div.  832),  the  Court  of 

Appeal  held  that  an  application  for  the  extradition  of  a  person 

for  an   offence  committed   abroad  was  a    '^criminal    cause    or 

matter  '^  within  the  meaning  of  sect.  47  of  the  Judicature  Act, 

1873. 

Asquith,  Q.C.  in  reply. — There  is  no  system  of  law  common  to 
the  wnole  of  tho  United  Kingdom.  An  English  statute  which 
speaks  of  a  crime  must  refer  to  an  offence  against  the  law  of 
England.  It  would  seem  to  be  clear  that  imprisonment  for  an 
offence  against  Scotch  law  would  not  come  within  the  rule,  for 
the  common  law  of  England  does  not  run  in  Scotland,  and  it 
would  appear  to  bo  irrational  that  imprisonment  for  offences  in 
Ireland  should  come  within  this  rule  and  not  imprisonment  for 
offences  in  Scotland. 

Day,  J. — This  is  an  action  brought  by  the  plaintiff  against  the 
London  School  Board,  nominally  to  recover  damages  for  an  assault 
and  for  refusing  the  vote  of  the  plaintiff  as  a  member  of 
the  board,  but  substantially  to  try  the  question  whether  the 
plaintiff  has  or  has  not  vacated  his  seat  on  the  School  Board 
by  the  imprisonment  which  he  suffered  under  a  conviction  by 
magistrates  in  Ireland,  on  a  charge  of  having  taken  part  in  a 
criminal  conspiracy  unlawfully  to  interfere  with  the  administra- 
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tion  of  the  law.     I  have  not  to  express  any  opinion  as  to  the    Gontbsau 
merits  of  this  conviction  if  I  held  anjr^  which  I  do  not^  and  it  is  ^     ^ 
sufficient  for  me  to  determine  the  legal  question^  whether  after      school 
imprisonment  consequent  upon  this  conviction  the  plaintiff's  seat       Bo^lrd. 
has  been  vacated.     If  this  be  so,  it  has  become  vacant  under  the        -TTT 

provisions  of  rule  14,  schedule   2,  part  1,  of  the  Elementary        [ 

Education  Act,   1870,  which  provides  that,  ''If  a  member  of  the      Crime— 
School  Board  absents  himself  during  six  successive  months  from  ^^^^*jj^' 
all  meetings  of  the  board,  except  from  temporary  illness  or  other  o/w^ooTftoard 

cause,  to  be  approved  by  the  board,  or  is  punished  with  impri Conviction 

Bonment  for  any  crime     .     •     .     such  person  shall  cease  to  be  a  ***  Ireland  for 
member  of  the  School  Board,  and  his  office  shall  thereupon  be  conspiracy-- 
vacant/'     Now  the  plaintiff  has  undoubtedly  suffered  imprison-    Vacation  of 
ment ;  he  has  been  imprisoned,  without  hard  labour,  as  a  first-      <^ffi^  <>» 
class  misdemeanant,  for  the  crime  of  conspiracy,  which  is  a  com-  ^^^^^^^^f^!^^ 
mon  law  offence  against  the  Crown,  for  which  an  indictment  will   Elementary 
lie  in  Ireland  as  well  as  in  England.     The  particular  offence    Education 
of  which  the   plaintiff  was  found  guilty  in    this  case  was  that  ^^^  \Vv^t 
of  having  taken  part  in  a  criminal  conspiracy  to  interfere  with  c.  75,  sch^ 
the  administration  of  the  law,  which  as  much  in  Ireland  as  in    pt.  l,  r.  14. 
England,  is  an  offence  against  the  Crown  at  common  law,  for 
which  an  indictment  might,  except  for  a  particular  statute,  have 
been  preferred.     It  is  not  necessary  for  us,  therefore,  to  consider 
the  case  of  an  offence  committed  in  a  country  where  the  com- 
mon law  of  England  does  not  prevail,  and  where  the  offence 
could  not  be  said  to  have  been  committed  against  the  Crown. 
This,  moreover,  was  none  the  less  a  crime  because  the  Crown  did 
not  proceed  by  indictment,   but    took  advantage  of  a  statute 
passed   by  the  Legislature  which  enabled  a  court  of  summary 
jurisdiction  to   deal  with  the  offence.     The  plaintiff,  therefore, 
having  suffered  imprisonment  on  such  a  charge  by  the  order  of 
the  tribunal  delegated  to  hear  such  cases,  seems  to  me  to  have 
suffered  imprisonment  for  a  ''  crime''  within  the  meaning  of  the 
rule,  and  by  such  imprisonment  to  have  vacated  his  seat  upon  the 
School  Board.     Under  these  circumstances,  the  defendants  are 
entitled  to  judgment. 

Lawrancb,  J. — I  am  of  the  same  opinion,  and  have  nothing 
to  add. 

Judgment  for  the  defendants. 
Solicitors  for  the  plaintiff,  Hores  and  Pattwon, 
Solicitors  for  the  defendants,  Oedge,  Kirhy^  and  Millett. 


o  2 


196  CRIMINAIi  LIW  CASES. 


COURT  OF  APPEAL. 

Wednesday,  July  2,  1890. 
(Before  Lord  Esher,  M.R.,  Lindlbt  and  Bowen,  L.JJ.) 
Marks  v.  Betfus  and  others,  (a) 

APPEAL   FROM   THE   QUBEN's    BENCH   DIVISION. 

Evidence — Witness — Director  of  Public  Prosecutions — Refusal  to 
disclose  source  of  information — Prosecution  of  Offences  Act, 
1879  (42  ^  43  Vict.  c.  22)— Prosecution  of  Offences  Act,  1884 
(47  ^48  Fid.  c.  58). 

In  the  case  of  a  public  prosecution,  neither  upon  the  criminal  trial 
nor  upon  the  trial  of  any  subsequent  civil  proceedings  arising 
out  of  it  can  a  witness  be  ashed  to  disclose  the  name  of  the  per- 
sons who  have  given  information,  or  the  nature  of  the  informa- 
tion given.  The  only  exception  to  this  rule  is,  that  upon  the 
trial  of  a  prisoner  the  judge  [may,  in  his  discretion,  allow  such 
questions  if  it  appears  to  him  to  be  necessary  or  right  to  do  so  in 
order  to  show  the  prisoner's  innocence. 

Prosecutions  instituted  or  undertaken  by  the  Director  of  Public 
Prosecutions  are  public  prosecutions  within  this  rule,  and  the 
Director  of  Public  Prosecutions,  if  called  as  a  witness,  is  entitled 
to  refuse  to  disclose  the  names  of  his  informants,  and  the  nature 
of  the  information  he  has  received. 

Decision  of  the  Queen* s  Bench  Division  affirmed. 

THIS  was  an  appeal  from  the  decision  of  the  Queen's  Bench 
Division  (Lord  Coleridge,  C.J.  and  Mathew,  J.)  refusing 
a  new  trial. 

The  plaintiff  brought  this  action  against  several  defendants  to 
recover  damages  for  maliciously,  and  without  reasonable  and  pro« 
bable  cause,  conspiring  to  institute  and  instituting  a  prosecution 
for  fraud  against  the  plaintiff,  upon  the  trial  of  which  he  was 
acquitted ;  and  alternatively  for  conspiring  to  cause  the  Director 
of  Public  Prosecutions  to  institute  such  prosecution.  At  the 
trial  before  Huddleston,  B.  and  a  special  jury,  the  plaintiff,  who 
conducted  his  own  case,  put  in  an  information  sworn  by  the 
defendant  Alfred  Beyfus,  which  had  been  used  upon  the  applica- 
tion to  the  magistrate  for  a  summons  against  the  plaintiff,  and 
also  the  depositions  taken  before  the  magistrate  upon  which  the 
plaintiff  had  been  committed  for  trial.  The  plaintiff  then  called 
as  a  witness  the  Director  of  Public  Prosecutions,  who,  in  answer 

(a)  Reported  by  J.  Hbbbbrt  William8|  Esq.,  Barrister- at-Law. 
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to  qaestions  asked  by  the  plaintiff,  stated  that  the  prosecution       Marks 
against  the  plaintiff  had  been  instituted  by  him,  and  not  by  the   ^^^^^  ^j^ 
defendants ;  that  he  had  a  written  statement  which  had  been  sup-      othbbs. 

plied  to  him,  but  that  he  declined,  on  grounds  of  public  policy,        

to  produce  that  written  statement  or  to  disclose  the  names  of  his        ]^- 
informants ;  he  stated,  however,  that  he  was  willing  to  answer    ProcJice— 
these  questions  if  the  learned  judge  thought  that  they  were  ques-  Evidence  — 
tions  which  he  ought  to  answer.     The  learned  judge  refused  to    ^i^^V" 
order  him  to  answer  these  questions  or  to  produce  the  written    jy/^tor  of 
statement,  and,  no  further  evidence  being  adduced  on  behalf  of  PubUc  Prose- 
the  plaintiff,  directed  the  jury  to  find  a  verdict  for  the  defendants  c^ions  to  dU- 
on  the  ground  that  there  was  no  evidence  that  they  had  been  con-  InformaHon-- 
cemed  in  the  institution  of  the  prosecution.  PubUe  prose- 

The  plaintiff  moved  for  a  new  trial,  which  was  refused  by  the     eution— 
Divisional  Court.  S#eXM 

The  plaintiff  appealed.  1879  and  1884 

The  Plaintiff  in  person. — The  Director  of  Public  Prosecutions  —42^43 
was  not  justified  in  refusing  to  disclose  the  source  of  his  infer-  X^^'^q^\ 
mation  on  any  grounds  of  public  policy.  This  prosecution  was  c.  58. 
in  fact  a  mere  private  prosecution,  and  not  a  public  prosecution, 
and  therefore  no  question  of  public  policy  could  arise.  The  cases 
relied  on  by  the  Director  of  Public  Prosecutions  in  support  of 
his  refusal  {Attorney -Oeneral  Y.Brianty  15  M.  &  W.  169;  Jffeaj 
V.  Hardy,  24  State  Trials,  199 ;  BecC  v.  Watson ,  32  State  IVials, 
100)  were  all  cases  of  a  really  public  character  in  which  questions 
of  public  policy  would  arise,  being  prosecutions  for  defrauding 
the  revenue  and  for  high  treason.  The  case  of  Reg,  v.  Richardson^ 
(3  P.  &  F.  693),  where  a  police-constable  was  ordered  to  disclose 
the  source  of  his  information,  is  one  which  is  in  point  in  the 
present  case.  Before  refusing  to  order  the  witness  to  answer  these 
questions  and  produce  the  written  statement,  the  learned  judge 
ought  to  have  inquired  into  the  nature  of  his  information,  and 
then  have  decided  whether  he  ought  to  answer  or  not. 

Cochf  Q.C.,  Winchj  Q.C.,  and  H.  Kisch,  for  the  defendants, 
were  not  called  upon. 

Lord  EsHER,  M.B. — As  to  the  first  cause  of  action  alleged,  I 
think  that  the  plaintiff  was  bound  to  prove  that  the  defendants 
conspired  together  to  institute  the  prosecution  themselves,  and 
did  institute  it,  or  that  they  conspired  together  to  instigate  the 
Director  of  Public  Prosecutions  to  institute  the  prosecution,  and 
that  he  did  so.  I  think  that  the  plaintiff  has  failed  to  show  that 
the  defendants  conspired  together  to  make  a  false  charge  with 
the  view  of  setting  in  motion  either  the  magistrate  or  the 
Director  of  Public  Prosecutions.  He  says  that  the  defendants  gave 
false  evidence,  but  that  charge  is  based  solely  upon  the  fact  that 
they  did  give  evidence ;  even  assuming  everything  in  favour  of 
the  plaintiff,  it  amounts  at  the  most  to  this,  that  each  of  the 
defendants  knew  that  he  was  giving  false  evidence,  but  that  does 
not  prove  a  conspiracy.  It  is  not  enough,  however,  to  show  that 
the  defendants  did  conspire  to  give  false  evidence;  it  must  be 
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Marks      sliown  that  they  did^  in  parsuance  of  the  conspiracy^  institnte 

^'  the  prosecution,  or  instigate  the  Director  of  Public  Prosecutions 

OTHERS.      ^^  ^^  so-     Was  there,  then,  any  evidence  of  such  institution  or 

instigation  ?     It  was  pointed  out  during  the  argument  that  if  the 

^^-        Director  of  Public  Prosecutions  had  not  been  called  as  a  witness  by 
Practice—    ^^®  plaintiff  the  fact  that  the  defendants,  or  one  of  them,  had  sworn 
Evidence—    an  information  against  the  plaintiff  might  have  been  evidence 
^nlJ^^TiZ    ^^^^  ^^^^  instituted  or  instigated  the  prosecution ;  but  the  effect 
Director  of    ^^  ^^^^  evidence  was  entirely  nullified  by  the  evidence  of  the 
Ptiblic  Prose-  Director  of  Public  Prosecutions,  who  stated  that  he  instituted 
cutions  to  die-  the  prosecution.     The  Director  of  Public  Prosecutions  was  then 
i^vrmai^^  asked  by  the  plaintiff  from  whom  he  received  the  information 
Public  prose-  upon  which  he  acted,  but  he  refused  to  answer  that  question,  and 
eiUion—     was  upheld  in  his  refusal  by  the  learned  judge.  We  must  assume, 
OffmdsrlA'cU  ^^^e^ef ore,  that  the  Director  of  Public  Prosecutions,  and  not  the 
1879  and  1884  <l©f6^<5a^ts,  instituted  the  prosecution.     Any  conspiracy,  there- 
-^  4"  43     fore,  by  the  defendants  to  institute  the  prosecution  themselves 
^**  48  v^ «   would  have  been  a  conspiracy  without  any  result,  and  not  action- 
c.  58.  ^    able.     Then,  did  the  defendants  conspire  to  instigate  the  Director 
of  Public  Prosecutions  to  institute  the  prosecution  against  the 
plaintiff,  and  did  they  in   fact   procure   the  institution   of  the 
prosecution  by  him  ?    Unless  the  Director  of  Public  Prosecutions 
ought  to  have  answered  the  questions  asked  by  the  plaintiff  and 
would  have  said  that  the  defendants  asked  him  to  institute  the 
prosecution,  there  would  have  been  no  evidence  that  they  pro- 
cured him  to  prosecute.     The  case,  therefore,  depends  wholly 
upon  whether  the  Director  of  Public  Prosecutions  ought  to  have 
answered  the  questions  put  to  him.     The  ground  of  refusal  relied 
on  hj  the  Director  of  Public  Prosecutions  is,  that  this  was  a 
public  prosecution,  ordered  by  an  oflBcial  of  the  Grown,  for  what 
was  considered  to  be  a  public  object,  and  that  therefore  the 
information  upon  which  the  prosecution  was  instituted  ought  not, 
upon  grounds  of  public  policy,  to  be  disclosed.     The  question 
whether  this  was  a  public  prosecution  in  this  sense  depends  upon 
the  true  construction  of  the  statutes  by  which   the   office   of 
Director  of  Public  Prosecutions  was  created,  and  we  have  to  deter- 
mine whether  a  case  becomes  a  public  prosecution  instituted  by 
the  Government  for  the  public  protection,  whenever  that  official 
acts  under  the  rules  ordinarily  regulating  his  duties,  or  under  the 
direction   of  the   Attorney- General.     The   Director  of   Public 
Prosecutions  was  first  appointed  under  42  &  43  Yict.  c.  22,  and 
his  power  to  institute  criminal  proceediugs  is  subject  to  the  con- 
ditions imposed  by  sect.  2  of  that  Act.     What  is  the  nature  of 
prosecutions   instituted   by  him,  and   that  they  are   somewhat 
different  from  other  prosecutions,  appears  from  the  provisions  of 
sect*  7,  which  provides  that  '^  nothing  in  this  Act  shall  interfere 
with  the  right  of  any  person  to  institute,  undertake,  or  carry  on 
any  criminal  proceeding,^^  and  that  where  he  institutes  proceed- 
ings he  shall  not  be  bound  over  to  prosecute,  or  required  to  give 
security  for  costs,  and  that  it  shall  not  be  necessary  to  bind  over 


ORIMINAIi  LAW   CASES.  199 

any  person  to  prosecate^  and  that  any  person  who  has  been  bound       Mabxb 
over,  or  given  security  for  costs^  shall  be  released  from  such   jj-^.*'' 
obligation  upon  the  Director  undertaking  the  case.     By  that      otbemb, 

section^  therefore^  a  prosecution  instituted  or  undertaken  by  the        

Director  of  Public  Prosecutions  is  separated  from  and  contrasted        ^^^' 
with  an  ordinary  prosecution^  which^  although  nominally  under-    Praeiiee— 
taken  in  the  name  of  the  Queen^  is^  in  reality^  undertaken  by  a    Evidejiee^ 
private  person^  and  the  Director  is  placed  in  a  different  position    ^J"^?*r7 
from  that  of  a  priyat-e  prosecutor.     The  regulations  made  under    iHf!^t>rof 
sect.  2  of  this  Act  show  in  what  cases  the  Director  is  to  act  PubUc  Prose- 
when  ho  is  not  acting  directly  under  the  directions  of  the  Secre-  «***<>»«  ^  <**«- 
tary  of  State  or  of  the  Attorney-General.     He  is  to  undertake  a  i^f^rmat^M\X 
prosecution  where  the  offence  is   one  punishable  with  death;  Pvbiic prose- 
where  it  is  of  a  class  the  prosecution  of  which  has  hitherto  been     cution— 
undertaken  by  the  Solicitor  of  the  Treasury ;  and  also  "  where  it  o^^^Xcts 
appears  to  the  Director  that  the  offence  or  the  circumstances  of  1879  and  1884 
its  commission  is  or  are  of  such  a  character  that  a  prosecution    -7^2  4^  43 
thereof  is  required  in  the  public  interest,  and  that  owing  to  the  ^^'^  ^^ 
importance  or  difficulty  of  the  case,  or  to  other  circumstances,        c.  58. 
the  action  of  the  Director  is  necessary  to  secure  the  due  prosecu- 
tion of  the  offender/^     These  regulations  appear  to  me  to  place 
the  Director  of  Public  Prosecutions  in  a  position  different  from 
that  of  a  private  prosecutor ;  he  is  in  the  position  which  a  person 
authorised  by  the  Government  would  formerly  have  been ;  that 
is  to  say,  a  prosecution  instituted  by  him  is  a  public,  as  dis- 
tinguished from  a  private,  prosecution.     That  being  so,  what  is 
the  law  as  to  the  disclosure  of  the  names  of  informers,  and  of 
the  information  given  by  them,  in  the  case  of  a  public  prosecu- 
tion?    In  the  case   of  Attomey-Oeneral  v.  Briant  {ubi  sup.), 
Pollock,  C.B.,  referring  to  the  case  of  Rex  v.  Hardy  {ubi  sup,), 
says  :  *^  On  all  hands  it  was  agreed  that  the  informer,  in  the  case 
of  a  public  prosecution,  should  not  be  disclosed.     All  the  judges 
so  decided,  and  the  counsel  on  both  sides  admitted  that  such  was 
the  law ; ''  and  later  on  in  his  judgment  says :    ^'  The  rule  clearly 
established  and  acted  on  is  this,  that  in  a  public  prosecution  a 
witness  cannot  be  asked  such  questions  as  will  disclose  the 
informer,  if  he  be  a  third  person.     This  has  been  a  settled  rule  for 
fifty  years,  and  although  it  may  seem  hard  in  a  particular  case, 
private  mischief  must  give  way  to  public  convenience.     This  is 
the  ground  on  which  the  decision  took  place  in  Hardy's  case  and 
in  Watson's  case ;  and  we  think  the  principle  of  the  rule  applies 
to   the  case  where  a  witness  is  asked  if  he  himself  is  the 
informer.'^     That  is  the  rule  which  was  laid  down  upon  grounds  of 
public  policy,  and  is  applicable  to  this  case  if  this  was  a  public 
prosecution.     I  think  that  this  was  a  public  prosecution,  and  that 
the  rule  therefore  applies.     I  do  not  say  that  this  is  a  rule  which 
can  never  \)e  departed  from.     I  think  that,  if  upon  the  trial  of  a 
prisoner  the  judge  should  be  of  opinion  that  the  disclosure  of  the 
name  of  the  informer  is  necessary  or  right  in  order  to  show  tho 
innocence  of  the  prisoner,  one  public  policy  being  in  confliot  with 
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Mabks       another  pablic  policy^  the  greater  pnblic  policy^  that  an  iDnocent 

-      ^'         man  is  not  to  be  convicted  when  his  innocence  can  be  proved^ 

OTHKRB.      ninst  prevail.     Except  in  snch  a  case^  however^  this  rule  founded 

upon  public  policy  is  not  a  matter  of  discretion^  but  is  a  rule  of  law^ 

^^'       to  be  applied  by  the  judge  at  the  trial,  who  should  not  treat 

Practice—    it  as  a  matter  within  his  discretion  whether  he  will  order  the 

EvidMce—   wibness  to  answer  or  not.     The  learned  judge  at  the  trial  was 

^y*'^^    therefore  quite  right  in  declining  to  order  the  witness  to  answer 

Director^    those  questions.     The  result  of  his  decision  was,  that  the  plaintiff 

PribUc  Prote-  failed  in  adducing  any  evidence  in  support  of  his  cause  of  action 

ct^ion*  to  dit'  founded  upon  the  alleged  instigation  of  the  Director  of  Public 

infwvMUiMi^  Prosecutions  by  the  defendants.     In  my  opinion,  this  rule  applies, 

PvhUcproae'  not  Only  to  the  criminal  trial  itself,  but  also  to  all  subsequent 

ctttion—     civil  proceedings  arising  out  of  the  criminal  trial ;  otherwise  the 

PivMcutumof     '^Yege  would  be  futile.     This  appeal  must  be  dismissed. 

Offenders  Acts^  ^  t  ^  t    t       t  r  at_  ^         •    •  Ti.    •  •  a        i 

1879  and  1884      LiNDLEY,  L.J. — I  am  of  the  same  opinion.     It  is  quite  clear 
--42  ^  43    that  the  plaintiff  could  not  hope  to  succeed  in  his  action  without 

47^*48  F^  i   ^^  evidence  of  the  Director  of  Public  Prosecutions,  and  I  am 
c.  68.  ^    satisfied,  for  the  reasons  given  by  the  Master  of  the  Bolls,  that 
the  learned  judge  at  the  trial  was  right. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The  same  rules  of 
law  are  applicable,  in  respect  to  the  first  cause  of  action,  whether 
the  charge  against  the  defendants  is  that  they  conspired  to  set 
the  magistrate  in  motion,  or  to  set  the  Director  of  Public  Prose- 
cutions in  motion  ;  the  gist  of  the  action  is  the  damage  wrong- 
fully done  to  the  plaintiff,  and  not  the  conspiracy.  If  the 
plaintiff  cannot  prove  that  the  defendants  set  either  of  these 
parties  in  motion  he  cannot  succeed  in  his  action,  and  it  was 
because  he  failed  to  prove  this  that  his  case  broke  down.  The 
information  sworn  by  the  defendant  Beyfns  would,  indeed,  have 
been  prima  fade  evidence  against  him  that  he  had  set  the  magis- 
trate in  motion;  but  the  evidence  of  the  Director  of  Public 
Prosecutions  displaced  that  evidence.  There  was  therefore  no 
evidence  on  behalf  of  the  plaintiff  to  go  to  the  jury,  and  he  was 
rightly  nonsuited.  The  question  therefore  is,  whether  the 
Director  of  Public  Prosecutions  was  justified  in  objecting  to 
answer  the  questions  put  to  him,  and  whether  the  judge  was 
right  in  saying  that  on  grounds  of  pnblic  policy  he  ought  not  to 
be  asked  to  disclose  the  source  of  his  information.  That  depends 
upon  whether  this  prosecution  was  a  public  prosecution.  If  it 
was  a  public  prosecution  the  Director  of  Public  Prosecutions 
ought  not  to  have  been  asked,  either  upon  the  criminal  trial  or 
upon  the  trial  of  any  subsequent  civil  proceedings  arising  out  of 
it,  upon  grounds  of  public  policy,  to  disclose  the  name  of  the 
informer.  The  only  exception  to  this  rule  arises  upon  a  criminal 
trial,  when,  if  it  appears  to  the  judge  that  the  non-disclosure 
might  adversely  affect  the  prisoner,  he  may  order  such  disclosure  to 
be  made ;  otherwise  there  might  be  a  danger  of  innocent  persons 
being  convicted.  What,  therefore,  is  now  the  position  of  the 
Director  of  Public  Prosecutions  ?     When  sects.  2  and  7  of  the 
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Act,   and  the  roles  and  regalations  made  under  the  Act^  are       Marks 
looked  at.  it  is  clear  that  a  prosecution  taken  np  by  the  Director    „      ^' 

•  «  *      '^        m  Bbysus  and 

is  no  longer  a  private,  bat  is  a  pnblic  prosecation  within  the  rale      others. 

laid  down  in  the  case  of  Attorney -Oeneral  v.  Briant  {uhi  sup,),        

and  I  think  that  the  learned  judge  was  right  in  applying  that        ^^' 
rule  in  the  present  case.     I  entirely  agree  that  such  a  matter  as    practice— 
this  is  not  one  for  the  exercise  of  the  judge's  discretion^  but  for    Evidence— 
the   application  of  the   law,  and    that  the  privilege  does   not    ^i^^^'fV" 
depend  upon  the  witness  claiming  it  when  the  question  is  asked ;    j)i\!^ctor  of 
the  judge  ought  to  refuse  to  allow  the  question  as  soon  as  it  is  Public  Prase- 
asked.     I  wish  to  add  that  my  decision  is  based  upon  the  fact  ci^tions  to  dis- 
that  a  prosecution  instituted  or  taken  up  by  tho  Director  oi^}^^^^^^^^^^ 
Public  Prosecutions  is  a  public  prosecution  ;  the  question  whether  Puhiie  prose- 
the  Director  of  Public  Prosecutions  is  an  officer  of  State,  and  as     cution— 
such  entitled  to  claim  privilege  for  State  acts,  does  not  arise  in  ^g^^l^^^u 
the  present  case.  1879  and  I88i 

Lord  EsHEB,  M.R. — I  desire  to  flay,  in  order  that  there  may  be    —42  ^  43 
no  possibility  of  mistake  as  to  my  opinion,  that,  even  if  the  X^^i'f^  ^'  \ 
Director  of  Public  Prosecutions  had  been  willing  to  answer  the    '  \^  53  *^ ' 
questions  put  to  him,  the  learned  judge  ought  not  to  have  allowed 
him  to  do  so. 

Appeal  dismissed. 

Solicitors  for  the  defendants.  Bey  fas  and  Bey f us. 


QUEEN'S  BENCH  DIVISION. 

Friday,  October  31,  1890. 

(Before  Hawkins  and  Stephbn,  JJ.) 

The  Fabmebs  and  Cleveland  Daibies  Company  Limited  (apps.) 

V.  Stevenson  (resp.)  (a) 

Sale  of  Food  and  Drugs  Act,  1875  (38  S^-  39  Vict,  c.  63),  ss,  6,  25 
— Contract  to  supply  milk — Label  attached  to  churn — Written 
warranty. 

By  sect.  25  of  the  Sale  of  Food  and  Drugs  Act,  1875,  "?/  the 
defendant  in  any  prosecution  under  this  Act  prove  to  the  satis- 
faction  of  the  justices  that  he  had  purchased  the  article  in  ques- 
tion 09  the  same  in  natu/re,  substance,  and  quality  a^  that 
demanded  of  him  by  the  prosecutor,  and  with  a  written  warranty 
to  that  effect,"  he  shall  be  discharged  from  the  prosecution. 

(a)  Reported  by  W.  H.  Horbfall,  Esq.,  Barrister-at-Law. 
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Thk  Fabmbrb  Upon  the  hearing  of  an  information  against  the  appellants  for 

AKD  Cleve-  having  sold  certain  milk  to  the  respondent  which  was  not  of  the 

CoMPANT  nature,  substance,  and  quality  demanded  by  him,  viz.,  20  per 

Limited  cent,  of  its  original  fat  having  been  abstracted,  the  appellants 

f.  proved  that  they  purchased  the  milk  under  a  contract  by  which 

■  the  Higham  Company  agreed  to  supply  them  daily  with  a  certain 

1890.  quantity  of  "  genuine  good  new  milk  of  the  best  quality  with  all 

r~  its  cream  on,'^  and  by  which  the  vendor  warranted  each  supply 

of  food—  ^f  ^^'^  ^^  ^^  pure,  genuine,  and  unadulterated,  and  that  attached 

Defence—  io  the  chum  which  contained  the  milk  of  which  the  milk  in 

Written  question  was  part,  wa^  a  label  bearing  the  words  "  warranted 

^W^tTunty  genuine  new  milk  with  all  its  cream  on  J' 

contwinedin  Held,  that  the  contract  and  the  label  together  constituted  a  written 

continuing  warranty  within  the  meaning  of  the  above  section. 

contract  to 

—Label  with  T^HIS  was  a  caso  stated  for  the  opinion  of  the  Qaeen's  Bench 

words  of      X      Division  of  the  High  Court  of  Justice  by   B.  J.  Biron, 

atiba^Pto    -^^^'^  Q-^*  ^°®  ^f  ^^^  magistrates  of  the  police-courts  of  the 

each  churns  metropolis,  under  the  provisions  of  20  &  21  Vict.  o.  43,  and  the 

Bale  of  Food  Summary  Jurisdiction  Act,  1879  : 

A^mi^  1.  Upon  the  29th  day  of  March,  1890,  complaint  was  made  by 
88  i  39  Vict.  ^^  respondent,  who  is  an  inspector  appointed  by  the  vestry  of  tho 
c.  63,  M.  6, 25.  parish  of  St.  Giles,  Camberwell,  under  the  Sale  of  Food  and  Drugs 
Act,  1875,  before  W.  Partridge,  Esq.,  that  the  appellants,  by  one 
William  Dickinson,  their  servant,  on  the  13th  day  of  March,  1890, 
unlawfully  did  sell  in  its  altered  state  without  notice  a  certain 
article  of  food,  to  wit,  milk  which  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded  by  the  purchaser,  viz., 
20  per  cent,  of  its  original  fat  having  been  abstracted  so  as  to 
affect  injuriously  its  quality,  substance,  or  nature.  And  the  said 
W.  Partridge,  Esq.,  having  on  the  29th  day  of  March,  1890, 
granted  a  summons  to  the  appellants  to  appear  before  himself  or 
some  one  of  the  magistrates  of  the  said  police-courts  on  the  9th 
day  of  April,  1890,  to  answer  the  matter  of  the  said  complaint, 
tho  appellants  by  their  solicitor  duly  appeared  before  me  (the 
hearing  of  tho  complaint  having  been  duly  adjourned)  on  the  23rd 
day  of  April,  1890,  upon  which  occasion  the  respondent  was 
represented  by  counsel. 

2.  On  Thursday,  the  3rd  day  of  April,  1890,  the  appellants 
served  npon  the  respondent  written  notice  that  they  intended  as 
their  defence  to  rely  (in  addition  to  any  other  defences)  upon  the 
special  defence,  namely,  that  they  purchased  the  milk  in  respect 
of  which  the  summons  had  been  granted  as  the  same  in  nature, 
substance,  and  quality  as  that  demanded  by  the  respondent  of 
the  said  William  Dickinson,  and  with  a  written  warranty  to  that 
effect,  and  that  the  appellants  had  no  reason  to  believe,  at  the 
time  the  milk  in  question  was  sold  to  the  respondent,  that  it  was 
otherwise,  and  that  they  sold  it  in  the  same  state  in  which  they 
purchased  it. 

3.  At  the  said  hearing  before  me  on  the  23rd  day  of  April 
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the  following  facts  were  either  proved  or  admitted  by  and  on  Tm  FAioiEBa 
behalf  of  the  parties  to  the  said  proceedings :  On  the  13th  day  ^^dDaims 
of  March  the  said  William  Dickinson^  a  servant  of  the  appellants,     company 
was  selling  milk  which  he  described  as  "  pure  milk^  3d.  a  quart,"      Limitbd 
and  was  asked  by   the  respondent  for  some,  and  upon  being    g^jjy^goj, 

supplied  therewith  the  respondent  informed  him  that  he  purchased        

the  same  for  the  purpose  of  analysis  by  the  public  analyst.  The  milk        1890. 
so  purchased  was  then  divided  into  three  parts,  one  of  such  parts  j^^y^^^Hf^ 
being  left  with  the  seller,  and  one  of  such  parts  being  submitted     qj  food— 
by  the  respondent  to  the  public  analyst  whose  certificato,  dated    Defence  — 
the  25th  day  of  March,   1890,  was  produced  before  me,  and  ^^^^f*_ 
showed  the  above  deficiency  in  original  fat.  Warranty 

4,  On  the  part  of  the  appellants  several  witnesses  in  support  contained  in 
of  the  said  special  defence  were  called.     They  proved,  and  I  find    continuing 
as  facts,  that  on  the  morning  of  the  said  13th  day  of  March,  the  gy^ppiy  milk 
Higham   Dairy   Produce    Company  consigned  a  certain   large  —Label  with 
quantity  of  milk  to  the  appellants  from  Alf reton  in  Derbyshire,     '^^^^  ^f 
in  certain  churns,  to  each  of  which  churns  was  attached  a  label    attach^% 
partly  written  and  partly  printed  in  the  following  terms  :  "  7  cans,  each  chum— 
101  imp.  galls.,  March  12th,  1890,  of  warranted  genuine  new  Sale  of  Food 
milk  with  all  its  cream  on,  from  Higham  Dairy  Co.     To  the  X^t^'Stb— 
Farmers  and  Cleveland  Dairies  Co.  Limited,  St.  Pancras."    Two  38  ^  39  Vict. 
of  such  churns  were  forwarded  by  the  agent  of  the  appellants  c,  63, ««.  6, 25. 
from  the  platform  of  St.  Pancras  station,  where  he  had  received 

them,  to  the  Nunhead  depot  of  the  appellants,  and  out  of  one 
of  them  one  gallon  of  milk  was  given  by  the  manager  of  the 
said  depot  to  the  said  William  Dickinson,  and  from  that  gallon  the 
respondent  purchased  tho  milk,  the  subject  of  the  said  com- 
plaint. From  the  time  that  the  agent  of  the  appellants  received 
tho  milk  upon  the  railway  platform  from  the  train  that  had  con- 
voyed it  from  Alfreton,  the  milk  had  not  been  interfered  with  in 
any  way,  nor  was  there  any  evidence  before  me  that  any  of  the 
said  morning's  consignment  of  milk  had  been  interfered  wibh 
during  any  part  of  its  transit  from  Alfreton  to  St.  Pancras 
station. 

5.  There  was  also  produced  before  me  and  duly  proved  an 
agreement  between  the  appellants  and  the  said  Higham  Dairy 
and  Produce  Company,  dated  the  2l8t  day  of  October,  1889,  by 
which  the  Higham  Company  agreed  to  supply  to  the  appellants 
between  the  21st  day  of  October,  1889,  and  the  25th  day  of  March, 
1890,  from  "  100  to  120  gallons  daily  of  genuine  good  new  milk 
of  the  best  quality  with  all  its  cream  on/'  The  said  agreement 
contained  the  following  clause  :  "  And  the  vendor  (i.e.,  the  said 
Higham  Company)  hereby  warrants  each  and  every  supply  of 
milk  delivered  or  in  course  of  delivery  or  to  be  delivered  by  him 
under  this  contract  to  be  pure  and  genuine  and  new  milk, 
nnadulterated,  and  with  all  its  cream  on.''  The  milk  which  was 
the  subject  of  the  said  complaint  was  delivered  as  stated  in 
paragraph  4  under  the  terms  and  in  pursuance  of  the  said  con- 
tract, and  I  also  was  of  opinion  that  the  appellants  at  the  time  of 
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ThbFabiuerb  the  sale  of  Buch  milk  to  the  respondent  had  no  reason  to  believe 

^tod'*^*     that  it  was  otherwise  than  of  the  natare^  substance,  aad  quality 

GoMPANT     demanded  of  the  appellants  by  the  respondent. 

Limited  6.  It  was  contended  before  me,  on  behalf  of  the  appellants, 

&iByBN80N     *^^^  *^®  above-mentioned  contract  under  which  the  said  milk  was 

*    supplied,  together  with  the  said  label,  amounted   to   a  written 

3890.        warranty  of  the  specific  quality  of  each  and  every  consignment  and 
Ad  'it     t'      delivery  of  milk,  and  of  each  and  every  churn  of  milk  delivered  under 
of  foodr—     su^^  contract,  and  that  the  said  Higham  Company  warranted  to 
D^erice—    the  appellants  that  the  actual  milk  sold  to  the  respondent  was 
Wrxit^^  pure,  genuine,  and  new  milk,  and  unadulterated,  and  with  all  its 
^Warrcmty     ci^^am  on,  and  the  appellants  supplied  such  milk  to  the  respon- 
coniained  in  dent  believing  it  to  be  of  such  quality  as  described  in  the  said 
continuing    contract,    and    that    the    said   contract  alone    amounted    to    a 
^^l^miik   sufficient  warranty  of  the  milk's  quality  as  to  entitle  the  appellants 
—Label  with  to  the  benefit  of  sect.  25  of  38  &  39  Vict.  c.  63. 
words  of         7.  I  overruled  the  said  contentions,  being  of  opinion  that  the 
attached^to    ^^^^  label  Constituted  a  description  only,  and  not  a  warranty,  and 
each  chum—  I  convicted  the  said  appellants  and  fined  them  40«.  and  31,  lbs.  6d, 
Sale  of  Food  as  costs  for  the  ofienco  charged  against  them  in  the  said  summons. 
AcflQTb—       ^'  The  appellants  being  dissatisfied  with  my  said  determination 
38  ^  89  Vict,  in  point  of  law,  duly  and  in  full  accordance  with  the  statutes  and 
c.  63, 88.6y25,  the  Summary  Jurisdiction  Acts  Rules,  1886,  regulating  such  appli- 
cations, applied  to  me  to  state  a  case  upon  the  said  points  of 
law  raised  before  me  for  the  opinion  of  this  honourable  court,  and 
I  accordingly  state  this  case  and  submit  the  following  question  for 
the  determination  of  this  court : 

Whether  upon  the  facts  above  stated  the  said  label,  together 
with  the  said  contract,  amounted  to  a  written  warranty  so  as  to 
give  the  appellants  the  benefit  of  sect.  25  of  88  &  39  Yict.  c.  63. 

Should  this  court  answer  the  above  question  in  the  affirmative, 
then  the  said  conviction  is  to  be  quashed  ;  otherwise  the  said 
conviction  is  to  stand. 

The  Sale  of  Food  and  Drugs  Act,  1875,  provides  : 

Sect.  25.  If  the  defendant  in  any  prosecution  under  this  Act  prove  to  the  satisfac- 
tion of  the  justices  or  court  that  he  had  purchased  the  article  in  question  as  the  sanoo 
in  nature,  suhstance,  and  quality  as  that  demanded  of  him  hy  the  prosecutor,  and  with 
a  written  warranty  to  that  effect^  that  he  had  no  reason  to  belieye  at  the  time  when  he 
sold  it  that  the  article  was  otherwise,  and  that  he  sold  it  in  the  same  state  as  when 
ho  purchased  it,  he  shall  be  discharged  from  the  prosecution,  but  shall  be  liable  to 
pay  the  costs  incurred  by  the  prosecutor,  unless  he  shall  have  given  due  notice  to  him 
that  he  will  rely  on  the  above  defence. 

Mansfield  for  the  appellants. — These  proceedings  were  taken 
under  the  Sale  of  Food  and  Drugs  Act,  1875,  which  provides  by 
sect.  6,  that  no  person  shall  sell  to  the  prejudice  of  the  purchaser 
any  article  of  food  or  any  drug  which  is  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded  by  such  purchaser, 
under  a  penalty  not  exceeding  twenty  pounds.  To  that  general 
provision  there  is  the  exception,  under  sect.  25  of  the  same  Act, 
that  a  defendant  shall  be  discharged  if  he  prove  that  he  bought 
the  article  in  the  same  state  as  sold  and  with  a  warranty.     It  is 
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sabmitted^  in  the  present  case^  that  the  contract  between  the  TbbFabmbeb 

appellants  and  the  Hicham    Dairy  Produce  Company  and   the  ^^^  Clbve- 

label  attached  to  the  milk  charn  together  constitute  a  warranty  company 

within  the  meaning  of  sect.  25,  and  that  the  magistrate  was  wrong  Limitbd 

in  convictin&r  the  appellants.     These  documents  are  more  than  a  ^     ^'' 

mere  invoice  of  the  goods^  which  it  has  been  held  is  not  sufficient :  

{Rook  V.  Hopley,  38  L.  T.  Rep.  N.  S.  649 ;  3  Ex.  Div.209.)  It  may  1890. 

be  that  the  contract  alone  would  not  have  been  sufficiently  specific^  y — 

but  when  read  with  the  label  which  identifies  the  particular  goods^  ^^  fTod—^ 

it  is  submitted  that  that  constitutes  a  warranty.     The  very  thing  Defence^ 

is  supplied  in  this  case  which  was  wanting  in  Harris  v.  May  (12  Written 

Q.  B.  Div.  97).  ^ZaZT 

No  one  appeared  for  the  respondent.  contained  in 

The  Court  held,  that  the  contract  and  the  label  attached  to  the  continuing 

milk  chum  constituted  a  sufficient  warranty  to  bring  the  appel-  ^^i^^t^iijc 

lants  within  the  provision  of  sect.  25  of  the  Sale  of  Food  and  Drugs  ^ Label  toith 

Act,  1879,  and  not  a  description  only.     The  warranty  was  a  run-  words  of 

ning  warranty,  and  the  fact  that  the  milk  was  not  all  delivered  7^"^^ 

at  the  same  time  did  not  affect  the  question .  ^aeh  ehum— 

Conviction  quashed.  Sale  of  Food 

Solicitor  for  the  appellants,  RicJcefts.  Ict^im^ 

38  ^  39  Vict, 
c.  63,  99.  6, 25. 
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Nov.  7  and  13,  1890. 
(Before  Hawkins  and  Stephen,  JJ.) 

Ex  parte  The  Leicestershire  County  CodnciIi  and  the  Standing 
Joint  Committee  op  the  County  op  Leicester;  Re  The  Local 
Government  Act,  1888. (a). 

County  council — Justices — Standing  joint  committee — Police  rates 
— Police  distHctSy  powers  of  altering — Police  Act,  1840  (3  &  4 
Vict.  c.  88),  ss.  8,  27,  28— Local  Government  Act,  1888  (51  Sf  52 
Vict.  c.  41),  ss.  3,  9,  28,  29,  30. 

The  powers  conferred  upon  the  justices  in  quarter  session  by 
sects.  8  and  27  of  the  Police  Act,  1840,  of  dividing  a  county,  or 
any  part  thereof,  into  police  districts,  and  of,  from  time  to  time, 
altering  the  extent  of  such  police  districts,  and  the  number  of 

(a)  Reported  by  Alfbbd  H.  Lbfrot,  Esq.,  Barrister-at-Law. 
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Ex  parte  The      constables  to  he  appointed  for  eachj  is  under  the  Local  Govern- 
LmcMTBR-        ment  Act,  1888,  vested  in  the  standing  joint  committee  of  the 

8EUBK  OODNTT  «  "^ 

Council  •  Ra       qu<Lrter  sessions  and  county  council. 

Thb  Looal 

Government  /QUESTION  submitted  by  and  on  behalf  of  the  Leicestershire 

Act,  1888.     \^     County  Council  and  the  Standing  Joint  Committee  of  the 
1890        county  of  Leicester,  under  sect.  29  of  the  Local  Government  Act, 

"^.      1888. 

Justices*  ^|j  ^\^Q  Michaelmas  Quarter  Sessions,  holden  in  and  for  the 
^a^olie^  county  of  Leicester,  on  the  15th  day  of  October,  1849,  it  was 
Aiteratvm  of  resolved  to  divide  the  county  into  eight  police  districts,  pursuant 

dutriets--    to  the  provisious  of  3  &  4  Vict.  c.  88.     This  resolution  was  duly 
ofconMMes  app^oved   by  the  Secretary  of  State,  and  since  that  time  the 

Transfer  oj   couuty  has  been  divided  into   police   districts,  and  a  general 
powers  from  police  rate  and  local  police  rates  have  been  assessed  and  levied 

s^^to     as  provided  by  the  said  Act. 
county  At  a  meeting  of  the  Leicestershire  County  Council,  held  on 

councils--    the  23rd  day  of  October,  it  was  resolved. 

Standing 
Joint  Com-        That  in  the  opinion  of  this  connoil  no  distinction  ought  to  be  made  in  the  assess- 

ffii^lgg ment  and  levying  of  the  rate  for  police  pnrposes  throughout  the  county,  but  that  the 

3  <$-  4  Vict     ^^^^^  expenditure  in  connection  with  the  police  should  be  defrayed  in  common  by  the 

c.  88 ;  51  ^  52  ^^^^^'^  ^°'^°*y- 

^  '^-  '  It  was  contended  by  the  county  council  that,  under  and  by 
virtue  of  the  provisions  of  the  Local  Government  Act,  1888,  the 
powers  formerly  exercised  and  exercisable  by  the  justices  in 
quarter  session  of  assessing  and  levying  police  rates,  of  altering 
the  existing  police  districts,  and  of  assessing  and  levying  one 
equal  police  rate  throughout  the  county  instead  of  assessing 
and  levying  a  general  police  rate  and  local  police  rates  as  hitherto, 
were  transferred,  and  exercisable  by  them,  subject  only  to  the 
approval  of  the  Secretary  of  State. 

The  standing  joint  committee,  on  the  other  hand,  contended 
that,  under  and  by  virtue  of  the  same  provisions,  the  powers 
aforesaid  were  transferred  to  them,  and  could  be  exercised  by 
them  alone,  subject  only  to  the  approval  of  the  Secretary  of 
State. 

The  question  submitted  to  the  decision  of  the  court  was, 
whether  the  powers  of  the  justices  in  quarter  session  hereinbefore 
mentioned  were  transferred  to  and  exercisable  by  the  county 
council,  or  to  and  by  the  standing  joint  committee. 

The  Police  Act,  1840  (3  &  4  Vict.  c.  88),  provides  as  follows  : 

Sect.  8.  That  for  the  purpose  of  defraying  the  expenses  of  the  said  Act  (a)  in  any 
county  [which,  or  in  any  part  of  which,  the  said  Act  shall  be  put  in  force],  the 
justices  of  such  county,  in  general  quarter  session  assembled,  shall  make  a  fair  and 
equal  police  rate,  and  for  that  puipose  shall  assess  and  tax  the  whole  district  for  which 
the  constables  are  appointed  rateably  and  equally  according  to  a  certain  pound  rate  of 
the  full  and  fair  annual  value  of  all  messuages,  lands,  tenements,  and  hereditaments 
liable  to  the  county  rate,  or  which,  if  the  whole  of  the  said  district  were  to  all  intents 
and  purposes  within  their  county,  would  be  liable  to  the  county  rate  therein,  includ- 
ing all  detached  parts  of  other  counties,  and  also  all  liberties  and  franchises  (except  as 


(a)2&8Vict.  c.  93. 


CRIMINAL  LAW  CASES.  207 

hereinafter  excepted)  which  are  locally  sitaated  in  such  county,  or  wholly  or  partly  Ji}x  parte  Thr 
surrounded  by  such  county,  and  declared  by  the  said  Act  to  be  considered  as  forming     LKiCEsrER- 
partof  such  county  for  the  purposes  of  the  said  Act;  but  exclading  all  detached  shirb  County 
parts  of  the  said  county,  all  parts  of  the  county  contributing  to  the  police  rate  of  any   Council  •  Rb 
other  county,  or  to  the  metropolitan  police  rate  and  all  incorporated  boroughs  which    Thq  Looal 
are,  or  shall  be  within  the  provisions  of  an  Act  passed  in  the  6th  year  of  the  reign  of   Goyernmbnt 
His  late  Majesty,  for  regulating  corporations  or  of  any  charter  granted  in  pursuance     Xcr  188S. 

of  the  last  recited  Act,  or  of  any  Act  made  for  the  amendment  thereof,  and  all  those  .1: 

towns  and  places  for  which  constables  or  watchmen  shall  have  been  appointed  under         1890. 

the  Act  passed  in  the  4th  year  of  His  late  Majesty,  making  provisions  for  lighting  and  ' 

watching  parishes  in  England  or  Wales,  or  under  any  local  Act  authorising  the  appoint-       Jiuticea* 
ment  of  constables  or  watchmen  in  any  town  or  place,  and  authorising  rates  to  be    jurisdiction 

made  for  defraying  the  expenses  of  such  constables  or  watchmen,  and  shall  not  be     Police 

discontinued  before  the  passing  of  this  Act,  until  they  shall  be  discontinued,  or  until  jiUeration  of 

the  chief  constable  of  the  county  within  which  for  the  purposes  of  this  and  the  said     districts 

first  recited  Act,  such  parish,  town,  or  place  is  situated,  shall  have  notified  as  he  is  Jinryointment 
hereinafter  empowered  to  do,  that  he  is  ready  to  undertake  the  charge  of   such   of  constables 
parish,  town,  or  place ;  provided  always  that  all  expensos  of  putting  the  said  Act  in  ^^iVransfer   f 
execution  before  the  passing  of  this  Act  shall  be  paid  out  of  the  county  rate  as  if  this    _.    .  ^  a. 
Act  had  not  been  madT  powers  from 

Sect.  27.  And  whereas  the  number  of  constables  needed  may  be  different  in  different       9.'^^^^ 
parts  of  the  said  county,  Be  it  enacted  that  it  shall  be  lawful  for  the  justices  of  the     '^'^^^  ^ 
peace  for  any  county,  in  general  quarter  session  assembled,  if  they  shall  be  of  opinion        co^^^y 
that  a  distinction  oaght  to  be  made  in  the  number  of  constables  appointed  to  keep     <^^^\9 
the  peace  in  different  parts  of  the  county,  to  divide  the  county,  or  any  part  thereof,      atanaiiig 
into  police  districts,  consisting  of  such  parishes  and  places,  or  parts  of  parishes  and  .  .  ^^^' 

places,  as  shall  appear  to  them  most  convenient,  and  to  declare  the  number  of  con-     ^^^v^t 
stables  which  ought  to  be  appointed  for  each  police  district,  and  from  time  to  time  to     °  I*    rf^  1^ 
alter  the  extent  of  such  police  district,  and  the  number  of  constables  to  be  appointed  ^'  ^r '     ^ 
for  each  ;  and  a  report  of  every  such  proposed  division  or  alteration,  and  of  the     ^*^**  ^*  ^^* 
number  of  constables  proposed  for  each  police  district,  with  an  estimate  of  its  extent 
and  population,  and  of  any  other  circumstances  upon  which  the  determination  of  the 
justices  shall  have  been  grounded,  shall  be  sent  to  one  of  Her  Majesty's  principal 
Secretaries  of  State,  and  if  approved  by  the  Secretary  of  State,  such  division  or 
alteration  shall  be  deemed  to  be  completed. 

Sect  28.  That  if  the  Secretary  of  State  shall  approve  of  such  division  of  the 
county,  or  of  any  part  thereof,  into  police  districts  for  the  purpose  aforesaid,  the 
expense  of  putting  the  said  Act  into  execution  in  such  county  or  part  of  such  county 
shall  be  classed  under  two  heads  of  **  general  expenditui'e  ''  and  **  local  expenditure  ;** 
and  the  general  expenditure  shall  be  defrayed  in  common  by  all  districts,  and  the 
local  expenditure,  consisting  of  the  expense  of  the  salaries  and  clothing  of  the 
constables  appointed  for  each  district,  and  such  other  expenses  as  the  justices,  subject 
to  the  approval  of  the  Secretary  of  State,  shall  direct  to  be  included  under  this  head, 
shall  be  defrayed  by  each  police  district  separately,  and  the  police  rates  shall  be 
assessed  and  levied  in  each  police  district  accordingly :  Provided  always  that,  notwith- 
standing the  division  of  any  county  or  part  of  a  county  into  police  districts,  the 
constables  of  all  such  districts  shall  continue  as  part  of  the  same  force,  and  be  subject 
to  the  same  anthority,  and  be  liable,  if  required,  to  perform  the  same  duty  in  any 
part  of  the  county  or  elsewhere  as  if  no  such  division  into  police  districts  had  been 
made. 

The  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
enacts : 

Sect.  8.  There  shall  be  transferred  to  the  council  of  each  county,  on  and  after  the 
appointed  day,  the  administrative  business  of  the  justices  of  the  county  in  quarter 
sessions  assembled — ^that  is  to  say,  all  business  done  by  the  quarter  sessions,  or  any 
committee  appointed  by  the  quarter  sessions,  in  respect  of  the  several  matters  follow- 
ing— ^namely,  sub-sect.  1.  The  making,  assessing,  and  levying  of  county  police, 
hundred,  and  all  rates,  and  the  application  and  expenditure  thereof,  and  the  making 
of  orders  for  the  payment  of  sums  payable  out  of  any  such  rate,  or  out  of  the  county 
stock  or  county  fund,  and  the  preparation  and  revision  of  the  basis  or  standard  for 
the  county  rate. 

Sect.  9,  sub-sect.  1.  The  powers,  daties,  and  liabilities  of  quarter  sessions,  and  of 
justices  out  of  sessions  with  respect  to  the  county  police,  shall,  on  and  after  the 
appointed  dayi  Test  in  and  attach  to  the  quarter  sessions  and  the  county  council 
jointly,  and  be  exercised  and  discharged  through  the  standing  joint  committee  of  the 
quarter  sessions  and  county  council  appointed,  as  hereinafter  mentioned. 
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Ex  parte  Teol      ^^-  ^^t  sub-sect.  1.     The  county  council  shall,  as  respects  the  business  by  this 

Leicbstkb-     -^^^  transferred  to  them  from  quarter  sessions  or  the  justices  out  of  sessions,  be  sub« 

SHiBB  CouNTT  j^^^  ^^  ^^  provisions  and  limitations  in  this  Act  specified ;  but,  save  as  aioresaid, 

CouNQL  •  Re   ^^^^^  have  and  be  subject  to  all  the  powers,  duties,  and  liabilities  which  the  quarter 

The  Local    sessions,  or  any  committee  thereof,  or  any  justice  or  justices,  had  or  were  subject  to 

GovEBNUKMT    ^^  rospect  of  the  business  so  transferred.    Sub-sect  2.  The  county  council  shall,  with 

Act  1 888.     ^^®  exceptions  hereinafter  mentioned,  have  power  to  delegate,  with  or  without  any 

J_^    *     restrictions  or  conditions  as  they  may  think  fit,  any  powers  or  duties  transferred  to 

181^0.  them  by  or  in  pursuance  of  this  Act,  either  to  any  committee  of  the  county  council 

^ .  appointed  in  pursuance  of  this  Act,  or  to  any  district  council  in  this  Act  mentioned ;  the 

Justices*       county  council  may  also,  without  prejudice  to  any  other  power  whether  to  appoint  com- 
jurisdiction    ^^^^^  ^^  otherwise,  delegate  to  the  justices  of  the  county  sitting  in  petty  sessions  any 

Police power  or  duty  transferred  by  this  Act  to  the  county  council  in  respect  of  the  licensing 

Alteration  of  ^^  houses  or  places  for  the  public  performance  of  stage  plays,  and  in  respect  of  the 

districts execution  as  local  authority  of  the  Explosives  Act^  1875,  or  of  the  Act  relating  to  con- 

Awointment  ^^^^^  diseases  of  animals.    Sub-sect.  8.    Provided  that  the  county  council  shall  not 

ofconstahles  ^^^^^  ^^^^  section  delegate  any  power  of  raising  money  by  rate  or  loan. 

-—Transfer  of      ^^^'  ^^'    ^^  ^^^  question  arises,  or  is  about  to  arise,  as  to  whether  any  business, 

vowers  frorn    P^'^®^*  *^"*yi  ^^  liability  is  or  is  not  transferred  to  any  county  council  or  joint  com- 

auartcr       ^^^^^  under  this  Act,  that  question,  without  prejudice  to  any  other  mode  of  trying 

sMsions  to     ^^'  ^^7^  ^^  ^^®  application  of  a  chairman  of  quarter  sessions,  or  of  the  county  council, 

committee,  or  other  local  authority  concerned,  be  submitted  for  decision  to  the  High 

^  ^^'l^—     Court  of  Justice  in  such  summary  manner  as  subject  to  any  rules  of  court  may  be 

^St^^d'^         directed  by  the  couit;  and  the  court,  after  hearing  such  parties  and  taking  such 

^lanatng      evidence  (if  any)  as  it  thinks  just,  shall  decide  the  question. 

joint  Lom-  g^^^^  3Q_  ^jj  j,^^  ^^^  puipose  of  the  police,  and  the  clerk  of  the  peace,  and  of 
^'AV'  I  ^^^^^^otihe  justices  and  joint  ofQcers,  and  of  matters  required  to  be  determined 
fiR  •  i^i  !^  k<>  J^^'^^y  ^7  ^^®  quarter  sessions  and  the  council  of  a  county,  there  shall  bo  a  standing 
c.  bo ;  51 1-  bi  j^ij^^  committee  of  the  quarter  sessions  and  the  county  council  consisting  of  such  equal 
Ktcr.  c,  41.  Qumber  of  justices, appointed  by  the  quarter  sessions,  and  of  members  of  the  county 
council  appointed  by  that  council  as  may  from  time  to  time  be  arranged  between  the 
quarter  sessions  and  the  council,  and  in  default  of  arrangement  such  number  taken 
equally  from  the  quarter  sessions  and  the  council  as  may  bo  directed  by  a  Secretary 
of  State.  (2)  The  joint  committee  shall  elect  a  chairman,  and  in  the  case  of  an 
equality  of  votes  for  two  or  more  persons  as  chairman,  one  of  those  persons  shall  be 
elected  by  lot.  (8)  Any  matter  arising  under  this  Act  with  respect  to  the  police,  or 
to  the  clerk  of  the  peace,  or  to  clerks  of  the  justices,  or  to  officers  who  serve  both  the 
quarter  sessions  or  justices  and  the  county  council,  or  to  the  provision  of  acoommoda* 
tion  for  the  quarter  sessions  of  justices  out  of  session,  or  to  the  use  by  them  or  the 
police  or  the  said  clerks  of  any  buildings,  rooms,  or  premises,  or  to  the  application 
of  the  Local  Stamp  Act,  1869,  to  any  sums  received  by  clerks  to  justices,  or  with 
respect  to  anything  incidental  to  the  above-mentioned  matters,  and  any  other  matter 
requiring  to  be  determined  jointly  by  the  quarter  sessions  and  county  council,  shall 
be  referred  to  and  determined  by  the  joint  committee  under  this  section ;  and  all  such 
expenditure  as  the  said  joint  committee  determine  to  be  required  for  the  purposes  of 
the  matters  above  in  this  section  mentioned,shall  be  paid  out  of  the  county  fund,  and 
the  council  of  the  county  shall  provide  for  such  payment  accordingly. 

Sect.  81,  sub-sect.  3.    Provided  that  nothing  in  this  section  shall  authorise  a  council 
to  delegate  to  a  committee  any  power  of  making  a  rate,  or  borrowing  any  money. 

Buszard^  Q.C.  (with  him  A.  Macmorran)  for  the  coanty  coancil. 
— By  Beet.  8  of  the  Local  Government  Act^  1888^  all  the  adminis- 
trative business  of  the  justices  in  quarter  sessions  was  transferred 
to  the  county  council,  and  bv  sub-sect.  1  of  that  section,  "  the 
making,  assessing,  and  levying  of  county  police  rates,  and  the 
application  and  expenditure  thereof,''  is  expressly  mentioned  as 
part  of  such  administrative  business.  The  question  of  dividing 
a  county  into  police  districts,  or  of  altering  such  districts  after  it 
has  been  so  divided,  is  entirely  a  rating  question,  and  has  nothing 
to  do  with  the  efficiency  of  the  force.  The  duty  of  making  the 
rates  to  maintain  the  police  force  is  expressly  vested  by  sect.  8, 
sub-sect.  1,  in  the  county  council,  and,  if  this  be  so,  it  is  sub- 
mitted that  they  are  the  body  to  say  how  such  force  is  to  be 
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distribated.     The  coanty  council  are  also  the  representatives  o{  Ex  parte  Thb 
the  general  body  of  ratepayers^  and  for  this  reason  shoald  have    Lkio»^«»- 
the  control  over  the  distribntion  of  the  police.  Oodnoil;  Re 

R,  8.  Wright  for  the  Standing  Joint  Committee. — ^All  the  duty    Tas  Local 
of  making  and  assessing  rates  for  the  maintenance  of  the  county  ^^^^"^0^ 

police  was  transferred  by  the  Local  Government  Act,  1888,  to       J 

the  county  council,  but   the  powers  of  dividing  a  county  into        1890. 
police  districts,  and  of  making  any  alteration  in  such  districts,        ~r  , 
were  by  sect.  9  of  that  Act  transferred  to  the  standing  joint  juJudUHon 
committee.     Prior  to  the  passing  of  that  Act  the  absolute  con-    —PoUee— 
trol  of  the  police  was  vested  in  the  quarter  sessions,  but  since  -4j*«*'a**o»  of 
then  the  duty  of  paying  the  police  has  been  cast  upon  the  county  ji^^i^tmmt 
council,  and  all   the    other  powers   formerly  exercised    by  the  of  coMtahies 
quarter  sessions    have  been   transferred   to  the  standing  joint —^Tiun^er  0/ 
committee.     The  duty  of  dividing  a  county  into  districts  for  ^^{^ 
the   purpose  of  sending  a  greater  number  of  police   into  one    eeesioneto 
district  than  another  is  clearly  a  question  of  the  control  of  the      coimtv 
police,  and  was  therefore  transferred  to  the  standing  joint  com-    ^|J^^Jp 
mittee.     The  case  of  Ex  parte  The  Somerset  Oounty  Gouncil  (61    joint  Com- 
L.  T.  Rep.  N.  S.  512 ;  58  L.  J.  518,  Q.  B.)  practically  decides     mittee— 
the  present  point.     There  it  was  held  that  the  standing  joint    \i^J^^\^ 
committee  have  the  exclusive  control  of  buildings  and  premises  ^Yicic.  u. 
for  the  accommodation  of  quarter  sessions,  or  justices  out  of 
session,  or  for  the  use  of  the  police,  as  well  as  the  power  of  deter- 
mining all   questions    as    to    maintenance  and  repair  thereof, 
although  the  duty  of  providing  such  sums  as  the  standing  joint 
committee  shall  deem  necessary  for  such  purposes  is  vested  in  the 
county  council. 

Bu8za/rd,  Q.C.  in  reply. 

Nov,  13. — Hawkins,  J. — ^This  case  raises  the  important  ques- 
tion whether  the  powers  or  duties  of  altering  police  districts,  and 
of  requiring  an  equal  police  rate  to  be  levied  throughout  the 
county,  instead  of  a  general  police  rate  and  local  police  rates  in 
the  districts  into  which  the  county  had  hitherto  been  divided, 
were  transferred  by  the  Local  Grovemment  Act,  1888,  to  the 
county  council,  or  to  the  standing  joint  committee.  In  order  to 
see  what  construction  ought  to  be  placed  on  the  Local  Grovem- 
ment Act,  it  is  necessary  to  call  attention  to  the  sections  of  the 
Police  Act,  184fO,  which  are  set  out  in  the  case.  By  sect.  3  it  is. 
enacted  that,  for  the  purpose  of  defraying  the  expenses  of  the 
2  &  3  Vict.  c.  93  in  any  county  in  which  it  shall  be  put  in  force, 
''  the  justices  of  such  county  in  general  or  quarter  sessions  assem- 
bled shall  make  a  fair  and  equal  police  rate,  and  for  that  purpose 
shall  assess  and  tax  the  whole  district  for  which  the  constables 
are  appointed  rateably  and  equally,  according  to  a  certain  pound 
rate  of  the  full  and  fair  annual  value  of  all  messuages,  lands, 
tenements,  and  hereditaments  liable  to  the  county  rate.^^  Sect. 
27  of  the  same  Act,  however,  more  nearly  applies  to  the  present 
question.  After  reciting  that  the  number  of  constables  needed 
may  be  different  in  different  parts  of  the  same  county,  it  goes  on 

VOL.  xvn.  p 
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ExpcaruTss  to  provide  thafc^  ''it  shall  be  lawfal  for  the  justioes  of  the  peace 

Lbiokstbb.    for  any  county  in  ffeneral  or  quarter  sessions  assembled,  if  they 

Council;  IU  shall  be  of  opinion  that  a  distinction  ought  to  be  made  in  the 

Tm  Local    number  of  constables  appointed  to  keep  the  peace  in  different 

^A^^™^?^''  parts  of  the  county,  to  divide  the  county  or  any  part  thereof  into 

J '    police  districts  consisting  of  such  parishes  and  places,  or  parts  of 

1890.       parishes  and  places,  as  shall  appear  to  them  most  convenient,  and 
~r  ,      to  declare  the  number  of  constables  which  ought  to  be  appointed 
jumdicMott  ^^^  cach  police  district,  and  from  time  to  time  to  alter  the  extent 
—PoVic&—    of  such   police  districts,  and  the  number  of  constables  to  be 
AUerationy  appointed  for  each,  and  a  report  of  every  such  proposed  division 
Aw^i^mwit  ^r  alteration,  and  of  the  number  of  constables  proposed  for  each 
of  eomtabien  police  district,  with  an  estimate  of  its  extent  and  population,  and 
—TraiMfer  of  of  any  other  circumstances  upon  which  the  determination  of  the 
^^^rtw^  justices  shall  have  been  grounded,  shall  be  sent  to  one  of  Her 
8B88WM  to    Majesty's  principal  Secretaries  of  State,  and,  if  approved  by  the 
eouniv       Secretary  of  State,  such  division  or  alteration  shall  be  deemed  to 
sHaii^""    ^®  completed/*     This  provision  for  dividing  a  county  into  police 
JoMCom-    districts  appears  to  me  to  be  most  reasonable,  and  I  can  conceive 
mittee--     no  body  of  men  better  fitted  to  determine  whether  a  greater  or  a 
88^- 57**52  ^^^^  number  of  police  may  be  required  in  any  particular  district 
^Vict,c.ti.    than  the  justices  of  the  peace  in  quarter  sessions,  because  they 
can  bring  the  light  of  their  knowledge  acquired  as  magistrates  as 
to  population  and  crime  to  bear  upon  the  question.     The  object 
of  sect.  28  is  to  produce  equality  in  the  rating.  It  is  obvious  that, 
if  you  divide  a  county  into  districts,  the  nnmber  of  police  to  be 
located   in  different  districts  must  depend  upon  local  circum- 
stances— ^population  as  well  as  area ;  a  district  of  small  area,  but 
densely  populated — ^as^  for  instance,  the  area  in  which  Leicester 
stands— would  require  a  larger  number  of  police  to  preserve  order 
than  a  larger  district  with  a  more  sparse  population  which  is 
chiefly  rural  or  agricultural.     If  this  be  so,  it  stands  to  reason 
that  it  would  be  very  unjust  to  make  the  population  of  the  rural 
district  pay  for  the  extra  police  in  the  urban  district.     This  is 
provided  for  by  sect.  28,  which  enacts,  ''  that  if  the  Secretary  of 
State  shall  approve  of  such  division  of  the  county,  or  any  part 
thereof,  into  police  districts  for  the  purpose  aforesaid,  the  expense 
of  putting  the  said  Act  into  execution  in  such  county  shall  be 
classed  under  two  heads  of  general  expenditure  and  local  expen- 
diture, and  the  general  expenditure  shall  be  defrayed  in  common 
by  all  districts,  and    the   local   expenditure,  consisting  of  the 
expense  of  the  salaries  and  clothing  of  the  constables  appointed 
for  each  district,  and  such  other  expenses  as  the  justices,  subject 
to  the  approval  of  the   Secretary  of  State,  shall  direct  to  be 
included  under  this  head,  shall  be  defrayed  by  each  police  district 
separately,  and  the  police  rates  shall  be  assessed  and  levied  in 
each  police  district  accordingly ;  provided  always  that,  notwith- 
standing the  division  of  any  county  or  part  of  a  county  into  police 
districts,  the  constables  of  all  such  districts  shall  continue  as  part 
of  the  same  force,  and  be  subject  to  the  same  authority,  and  be 
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liable,  if  required,  to  perform  the  same  daty  in  any  part  of  the  Ex  parts  Thu 
county  or  elsewhere  as  if  no  such  division  into  police  districts  had  g^a  ^|^^ 
been  made/'     The  latter  part  of  this  section  is  merely  intended  ooumcil;  He 
to   make  it  possible  that  the  police  of  any  particular  district    Thb  Local 
should  serve  in  any  part  of  the  county  whenever  required  to  do  ^^J^g^^' 

so.     On  the  15th  day  of  October,  1849,  it  was  resolved  to  divide       J 

the  county  of  Leicester  into  eight  police  districts  pursuant  to  the       i^^o. 
provisions  of  the  Police  Act,  1840.     This  resolution  was  duly     jj^„» 
approved  by  the  Secretary  of  State,  and  since  then  the  county  jurUdietion 
has  been  divided  into  police  districts,  and  a  general  police  rate    —Police— 
and  local  police  rates  have  been  levied.     At  the  time  of  the  pass-  ^^Jl^^*^!!i^ 
ing  of  the  Local  Government  Act,  therefore,  the   county  was  Appointment 
divided  into  police  districts,  and  this  arrangement  has  continued  of  cimatabUe 
for  forty  years,  so  that  it  may  be  fairly  assumed,  I  think,  that  it  —Tran^w  of 
has  worked  well.     Now  we  must  look  at  the  Local  Government  ^^'^arteiT* 
Act,  1888,  and  more  especially  at  sect.  3,  which  provides  that,    aeseioneto 
"  there  shall  be  transferred  to  the  council  of  each  county  on  and      county 
after  the  appointed  day  the  administrative  business  of  the  justices     'stw^inT 
of  the  county  in  quarter  sessions  assembled ;  that  is  to  say,  all   Joint  C(m- 
business  done  by  the  quarter  sessions,  or  any  committee  appointed     fnittee— 
by  the  quarter  sessions.^'     That  is  the   ordinary  administrative  c.  s/;  5iJ  52 
business  transacted  by  the  justices  in  session,  comprised  under    FicLc.4i. 
various  heads  set  forth,  including  by  sub-sect.  1,  '^  the  making, 
assessing,  and  levying  of  county  police  rates,''  and  the  application 
and  expenditure  tiiereof.     There  is  no  allusion  in  this  sub-section 
to  the  jurisdiction  of  the  justices  with  respect  to  the  division  of 
the  county  into  police  districts,  and  I  cannot  believe  that  it  was 
intended  to  transfer  to  the  county  council  the  powers  expressly 
given  to  the  justices  under  the  Police  Act,  1840.     I  cannot  help 
thinking  that,   if  it  had  been  intended  by  the  Legislature  to 
transfer  these  powers  to  the  county  council  alone,  some  distinct 
mention  would  have  been  made  of  that  in  the  Act.     This  is  not 
all,  however,  for  in  sect.  9,  sub-sect.  1, 1  find  the  following  provi- 
sion :  '^  The  powers,  duties,  and  liabilities  of  quarter  sessions,  and 
of  justices  out  of  session  with  respect  to  the  county  police  shall 
on  and  after  the  appointed  day  vest  in  and  attach  to  the  quarter 
sessions  and  the  county  council  jointly,  and  be  exercised  and  dis- 
charged through  the  standing  joint  committee  of  the  quarter 
sessions  and  county  council."    After  careful  consideration  I  have 
come  to  the  conclusion  that  the  true  construction  of  this  sub- 
section is,  that  all  the  powers  of  the  justices  in  quarter  session 
with  respect  to  the  division  of  the  -  county  into  police  districts 
were  vested  by  it  in  the  standing  joint  committee.     The  payment 
of  the  county  police  is  one  thing,  and   the  distribution  of  the 
county  police  into  districts  is  another.     The  administrative  duty 
of  making  and  assessing  the  rates  for  the  maintenance   of  the 
police  force,  and  of  directing  the  application  and  expenditure  of 
them,  is,  in  my  opinion,  vested  under  the  Local  Government  Act, 
1888,  in  the  county  council,  and  the  control  of  the  division  of  the 
county  into  police  districts  is  vested  in  the  standing  joint  com- 

F  2 
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Ex  parte  The  mittoe.     I  am  therefore  of  opinion  that  the   contention  of  the 
LmonnvR'    standinff  loint  committee  is  the  correct  one,  and  I  think  that  the 

OouKoiL-  Re  question  should  be  answered  m  their  favonr. 
Thb  Looal        Stephen,  J. — I  entirely  agree  from  first  to  last  with  the  jndg- 

^^^'?^''^  ment  of  my  learned  brother,  which  is,  therefore,  the  jadcrment  of 
Act,  1888.     xi.  _j.  '  J      e 

J the  conrt. 

1890.  Solicitors  for  the  coanty  council  and  the  standing  joint  com- 

"~r  ,     mittee,  Kingsford,  Dorman,  and  Oo.,   agents  for  W.  /.  Freer, 

Justices        I"    •        1 

jurisdiction   l^eicester. 

— Police — 
Alteration  or 

dislricts — 

Appointment 

of  eonstahlea 

— Transfer  of 

ponoersfrom 

quarter 

"^y^  QUEEN'S  BENCH  DIVISION. 

cowncHs—' 

Standing  Tuesday,  October  28,  1890. 

Joint  Com' 

vnittee—  (Before  Hawkins  and  Stephen,  JJ.) 

3  4-4  Vict,  ^  '         ' 

""'yl^t^lXx^  Payne  (app.)  v.  Thomas  (resp.).  (a) 

Licensing  Acts — Sale  of  intoxicating  liquor — MarTced  measure — 
Sale  in  mug  holding  specific  quantity — Demand  by  customer  for 
specific  quantity — No  Imperial  standard  equivalent — Licensing 
Act,  1872  (35  8r  36  Vict.  c.  94),  s.  8. 

It  is  provided  by  the  Licensing  Act,  1872  (85  &  36  Viet,  c.  94),  s. 
8,  that ''  every  person  shall  sell  all  intovicai;ing  liquor  which  is 
sold  by  retail,  and  not  in  cash  or  bottle,  and  is  not  sold  in  a 
quantity  less  than  half-a-pint,  in  measures  marked  according 
to  the  Imperial  standards.  Every  person  who  acts  in  contravene' 
tion  of  this  section  shall  be  liable  to  a  penalty,     .     .     /' 

The  appellant,  a  publican,  at  the  request  of  a  customs,  served  him 
with  a  '^blue'*  of  beer;  a  ''blue*'  being  well  hnown  in  the 
locality  as  being  a  vessel  of  a  partictdar  shape  and  containing 
about  a  third  of  a  quart.  The  appellant  drew  the  beer  direct 
into  the  ''  blue  '*  and  not  into  a  nieasure  marhed  a^xording  to 
the  Imperial  standard.  The  a/ppellant  was  convicted  under  the 
above  section.  On  his  behalf  it  was  contended  that,  as  the  cus- 
tomer had  asked  for  beer  in  a  quantity  for  which  there  was  no 
Imperial  standard  measure,  the  appellant  was  not  gtUlty  of  an 
offence  under  sect.  8, 

Held,  tliat,  as  the  beer  was  not  sold  in  a  measure  marked  as  re- 
quired  by  the  statute,  the  conviction  was  right, 

THIS  was  a  case  stated  by  justices  under  20  ^  21  Vict.  c.  48, 
and  was  in  the  following  form  : — 
An  information  was  preferred  by  John  Thomas,  an  inspector  of 

(a)  Reported  by  W.  H.  Hobspall,  Esq.,  BairiBter-at-Law. 
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weights  and  measures^  against  Henry  Payne^  of  Llanelly^  licensed  Paths 
victnaller,  for  that  he,  the  said  Henry  Payne,  on  the  11th  day  of  xhoiiab 
October,  1889,  at  the  Golden  Lion,  in  the  parish  of  Llanelly,  in 


the  said  county  of  Carmarthen,  then  being  licensed  for  the  sale  of       1890. 
intoxicating  liquors,  in  certain  premises  situate  in  the  said  parish     ^      . 
of  Llanelly,  unlawfully  did  sell  certain  intoxicating  liquor,  to  wit,  Acts^cJsof 
beer,  which  was  then  sold  by  retail  and  not  in  cask  or  bottle,   intoxicating 
and  was  not  then  sold  in  a  quantity  less  than  half-a-pint  in  a     ^^^71 
certain  measure  not  marked  according  to  the  Imperial  standards,    me^urure— 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro-  Bale  in  mug 
vided ;  and  afler  hearing  the  parties  and  the  evidence  adduced      ^^ing 
by  them,  two  of  Her  Majesty's  justices  of  the  peace  acting  for  the  ^^^!_x)J^**" 
division  of  Llanelly,  in  and  for  the  county  of  Carmarthen,  did  mand  hy  cim- 
thereupon  convict  the  said  Henry  Payne  of  the  said  offence,  and     *oy»«r  /or 
fined  him  five  shillings  including  costs.     And  the  said  Henry  ^^^^_^"" 
Payne,  alleging  that  he  was  dissatisfied  with  the  said  determina-     imperial 
tion  as  being  erroneous  in  point  of  law,  did  within  three  days     standard 
thereafter  apply  to  the  said  justices  to  state  and  sign  a  case  set-  35*^^3^^ 
ting  forth  the  facts  and  the  grounds  of  such  determination  for    c.  94, «.  ^ 
the  opinion  thereon  of  the  High  Court  of  Justice.     Wherefore, 
in  pursuance  of  the  statute  in  such  case  made  and  provided, 
they  stated  and  signed  the  following  case  : 

The  defendant  having  appeared  upon  the  summons  before  the 
said  justices  to  answer  to  the  said  information,  it  was  thereupon 
proved  on  the  part  of  the  said  informant  that  on  the  11th  day  of 
October  last  the  said  informant  visited  the  house  of  the  defendant, 
licensed  for  the  sale  of  intoxicating  liquors,  to  test  the  measures 
used  by  him  in  his  trade ;  that  a  person  by  the  name  of  William 
Jones  came  in  and  asked  for  a  ''  blue  '^  of  beer  ;  that  the  defen- 
dant handed  to  the  said  William  Jones  a  vessel  or  blue  containing 
beer,  saying,  "  That's  twopennyworth ; ''  that  the  man  paid  two- 
pence for  the  same ;  that  at  the  time  of  sale  there  were  con- 
spicuously displayed  in  the  room  in  which  the  sale  took  place 
cards  on  which  tho  following  notice  was  printed,  videlicet: 
^'  Notice,  the  vessel  called  blue  is  not  represented  either  as  con- 
taining any  amount  of  Imperial  measure,  or  as  being  a  measure 
of  Imperial  standard,  or  secondary  Imperial  measure  of  capa- 
city ;  "  that  the  informant  seized  the  measure  or  '^  blue,''  tried  it, 
and  finding  it  contained  more  than  half-a-pint,  to  wit  one-.thir<l 
of  a  quart,  proceedings  were  taken  against  the  defendant  under 
sect.  8  of  the  Intoxicating  Liquors  Licensing  Act,  1872,  for  selling 
intoxicating  liquor  in  alarger  quantity  than  half-a-pint  in  a  measure 
not  marked  according  to  the  Imperial  standards.  It  was  proved 
to  the  court  that  there  is  no  Imperial  measure  answering  to  one- 
third  of  a  quart,  and  that  if  such  a  measure  or  vessel  was  taken 
to  the  inspector  of  weights  and  measures  to  be  stamped  he  could 
not  stamp  it.  It  was  admitted  that  the  blue  contained  more 
than  half-a-pint,  and  was  supposed  to  contain  one-third  of  a 
quart,  but  at  the  same  time  the  beer  was  not  sold  as  one-third  of 
a  quart,  but  under  the  local  denomination  of  a  ^^  blue ; "  a  '*  blue  " 
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Patnb  being  well  knowa  ia  the  locality  as  being  a  vessel  of  a  partioalar 

T  oifAu.  B^^P^^  ^^d  containing  about  a  third  of  a  quart. 

The  informant  contended  that  the  fact  of  the  defendant  know- 

1890.  ing  he  was  selling  intoxicating  liquor  in  a  vessel  containing  more 

_r~\  than  half-a-pint^  rendered  himself  liable  to    the  penalty  under 

Acts—8aUof^^^^'  8  of  the  above-mentioned  Act^  and  that  all  intoxicating 

intoxicating  liquors  sold  in  quantities  exceeding  half-a-pint  must  be  sold  in 

^^**T~7  measures  marked  according  to  the  Imperial  standards.     On  the 

meoBure--  other  hand^  the  defendant  contended^  that  sect.  8  of  the  Licensing 

Sale  in  mug  Act,  1872,  only  applied  to  sales  by  measure,  and  that  the  section 

holding  ^|^  xiot  intended  to  inflict  a  penalty  for  a  sale  to  a  customer  who 

^^Sy^SS!!**'  ^'gl^t  ^^^  for  ft^^  ^^  supplied  with  a  quantity  of  intoxicating 

mand  hy     liquor,  which  might  be  more  or  less  than  an  Imperial  measure, 

customer  for  and  that  he  was  at  liberty  to  sell  any  quantity  of  intoxicating 

'^^--No^  liquor  exceeding  half-a-pint  so  long  as  he  did  not  sell  it  in  a 

Imperial    vessel  representing  it  as  containing  any  amount   of  Imperial 

standard    measure,  and  he  also  relied  upon  sects.  19  and  22  of  the  Weights 

^Pltvut.  *^^  Measures  Act,  1878. 
c.  94, «.  8.  '      Whereupon  the  said  justices  did  adjudge  and  determine  that 
the  defendant  did  sell  intoxicating  liquor  by  retail  in  a  quantity 
exceeding  half-a-pint  in  a  measure  or  vessel  not  marked  according 
to  the  Imperial  standards,  and  convicted  him  accordingly. 

If  the  court  shall  be  of  opinion  that  an  offence  has  been 
committed,  then  the  conviction  shall  be  confirmed,  but  if  the 
court  shall  be  of  a  contrary  opinion,  then  the  conviction  shall  be 
quashed. 

The  Licensing  Act,  1872  (35  A  36  Vict.  c.  94),  s.  8,  enacts : 

Every  person  shall  sell  all  intoxicating  liquor  which  is  sold  by  retail  and  not  in  cask 
or  bottle,  and  is  not  sold  in  a  qoantity  less  than  half-a-pint,  in  measures  marked 
according  to  the  Imperial  standa^s. 

Every  person  who  acts,  or  suffers  any  person  under  his  control  or  in  bis  employ- 
ment to  act  in  contravention  of  this  section,  shall  be  liable  to  a  penalty  not  exceeding, 
for  the  first  offence  ten  pounds,  and  not  exceeding  for  any  subsequent  offence  twenty 
pounds,  and  shall  also  be  liable  to  forfeit  the  illegal  measure  in  which  the  liquor  was 
sold. 

Orump,  Q.C.  (with  him  William  Evcma)  for  the  appellant. — It 
is  submitted  that  the  justices  were  wrong  in  convicting  the 
appellant.  The  first  provision  with  reference  to  selling  in 
marked  measures  was  contained  in  3  Geo.  4,  c.  77,  s.  20,  which 
enacted  that  an  alehouse  keeper  should  sell  ale  or  beer  in 
measures  marked  to  be  of  full  size  according  to  the  standard  and 
in  no  other  vessel.  That  Act  was  subsequently  repealed,  and 
the  publican  was  free  to  sell  in  whatever  vessel  he  liked  until 
the  passing  of  the  Licensing  Act  1872.  Under  that  Act  it  is 
contended  that,  if  a  customer  asks  for  a  pint  or  quart  or  other 
measure  of  Imperial  standard  of  beer,  he  must  be  served  in  a 
marked  measure ;  but  if  he  asks  for  a  quantity  for  which  there 
is  no  measure  of  Imperial  standard  the  publican  may  serve  him 
in  the  vessel  he  asks  for.  By  the  Weights  and  Measures  Act 
1878  (41  &  42  Vict.  c.  49),  s.  22,  it  is  provided  that  nothing  in 
that  Act  shall  prevent  the  sale  or  subject  a  person  to  a  fine  under 
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thafc  Act  for  the  sale  of  any  article  in  any  vessel,  where  such       Patkb 
vessel  is  not  represented  as  containing  any  amount  of  Imperial      ^  ^*' 

measure.      That  section  meets   this  very  case.     It  has   been        

decided  that  where  a  customer  asked  for  a  pint  of  beer  and  the        1890. 
publican  went  into  an  inner  room  and  drew  the  beer  into  a    ^    : 
marked  measure  and  then  poured  it  into  a  jug  which  he  then  AcU—Sale  of 
brought  to  the  customer,  that  the  sale  was  not  complete  until  intotsicaUng 
the  beer  was  handed  to  the  customer,  and  that  the  publican  was      ^S"^T 
rightly  convicted  for  selling  a  pint  of  beer  in  a  vessel  other    tH«<wwre— 
than  a  marked  measure :  Ady  v.  Blake  (56  L.  T.  Rep.  N.  S.  711 ;   Sale  in  nvug 
19  Q.  B.  Div.  478).     If  the  customer  in  that  case  had  asked  for      hoUing 
a  jug  of  beer,  there  would  have  been  no  offence ;  so  in  the  present  ''^^L.^JT*" 
case,  as  the  customer  did  not  ask  for  a  quantity  for  which  there  mand  &y  cus- 
was  a  measure  of  Imperial  standard,  it  is  submitted  that  there     ^^^^"^  /"* 
was  no  offence.  ^^J^"" 

Tudor  Howell,  for  the  respondent,  was  not  called  upon.  inyperiai 

Hawkins,  J. — It  always  seems  to  me,  that  if  the  language  of  a  standard 
section  is  clear  and  intelligible,  we  ought  in  construing  the  ^1^3^7w 
meaning  of  the  section  to  apply  the  ordinary  interpretation  which  c.  94, «.  8. 
is  put  upon  the  words  used.  Now,  nothing  can  be  clearer  than 
the  language  of  sect.  8  of  the  Licensing  Act,  1872,  which  is  as 
follows  :  ''  Every  person  shall  sell  all  intoxicating  liquor  which 
is  sold  by  retail,  and  not  in  cask  or  bottle,  and  is  not  sold  in  a 
quantity  less  than  half-a-pint,  in  measures  marked  according  to 
the  Imperial  standards.^^  It  has  been  suggested  to  us  that  we 
ought  to  introduce  certain  words  into  the  section  in  order  to 
explain  its  meaning,  but  I  think  such  words  would  make  the 
section  absurd.  Now  the  penalty  for  contravening  that  section  is 
for  the  first  offence  a  fine  not  exceeding  ten  pounds,  and  for  any 
subsequent  offence  a  fine  not  exceeding  twenty  pounds.  The 
clear  meaning  of  the  section  is,  that  a  publican  may  sell  an 
intoxicating  liquor  of  a  quantity  less  than  half-a-pint  in  a 
measure  that  is  not  marked,  but  that  if  the  quantity  is  half-a-pint 
or  over  it  must  be  sold  in  a  measure  marked  according  to  the 
Imperial  standard,  the  only  exceptions  being  when  the  liquor  is 
sold  in  a  bottle  or  cask.  The  case  which  has  been  cited  to  us 
seems  to  me  to  have  no  bearing  in  favour  of  the  argument  urged 
on  behalf  of  the  appellant,  and  to  be  rather  in  &vour  of  the 
contention  on  the  other  side.  Then  it  is  said  that  sect.  22  of  the 
Weights  and  Measures  Act,  1878  (41  &  42  Vict.  c.  49)  has  the 
effect  of  repealing  sect.  8  of  the  Licensing  Act,  1872.  Now  the 
section  of  the  Weights  and  Measures  Act,  1878,  runs  as  follows : 
''  Nothing  in  this  Act  shall  prevent  the  sale,  or  subject  a  person 
to  a  fine  under  this  Act  for  the  sale,  of  an  article  in  any  vessel, 
where  such  vessel  is  not  represented  as  containing  any  amount 
of  Imperial  measure,  nor  subject  a  person  to  a  fine  under  this  Act 
for  the  possession  of  a  vessel  where  it  is  shown  that  such  vessel 
is  not  used  nor  intended  for  use  as  a  measnre.^^  This  section 
merely  relates  to  measures  and  vessels  dealt  with  by  the  Weights 
and  Measures  Act,  and  does  not  refer  to  the  Licensing  Act,  1872, 
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Payne       and  cannot  bo  made  use  of  to  explain  that  Act.   There  is  nothing 
TH0KA8      ^  ^^^  ^^^^  *  person  may  not  be  convicted  nnder  sect.  8  of  the 

'      Licensing  Act^  1872.     It  is  clear  that  there  was  no  intention  of 

1890.       repealing  sect.  8  of  the  Licensing  Act^  1872^  for  it  is  not  men- 

^~\        tioned  in  the  schedule  of  repealed  Acts  at  the  end  of  the  Weights 

aX^^^BoJs  of  ^^^  Measures  Act.     This  provision  of  the  Licensing  Act,  1872, 

intoxicating  being  clearly  in  force,  we  are  bound  to  interpret  it  according  to 

^tt(^—     ijI^q  ordinary  rules.     I  cannot  imagine  language  which  could  be 

mad^^       more  aptly  used  to  compel  persons  selling  intoxicating  liquors  to 

Sale  in  mug  do  SO,  if  the  quantity  is  not  less  than  half-a-pint,  in  measures 

hMing     marked  according  to  the  Imperial  standards.    I  am  therefore  of 

'^^—De^'  opinioi^   tbat  the   appellant   was    properly  convicted,   and  the 

mand  by  cus-  couviction  must  be  affirmed. 

tomer  for        STEPHEN,  J. — I  am  entirely  of  the  same  opinion. 
"^I^-^*""  (^'OTwiciion  affirmed. 

Imperial         Solicitors  for  the  appellant.  Speedily,  Mumford,  and  Landon, 
standard     for  Roderick,  Llanelly. 
SSp^Vid;.      Solicitor  for  the  respondent,  Bandell,  Llanelly. 


QUEEN^S  BENCH  DIVISION. 

Oct.  29  and  30,  1890. 
(Before  Hawkins  and  Stephen,  JJ.) 

Foster  (app.)  v.  Noeth  Hendbb  Lead  Mining  Company 

Limited  (resps.)  (a) 

Mines — Working  shaft — Raisirig  of  ore  not  commenced — Necessity 
for  guides  and  means  of  signalling — Metalliferous  Mines  Regula- 
tion Act,  1872  (35  &  36  Vict.  c.  77),  s.  23,  sub-sect.  10. 

The  respondents,  who  had  completed  a  shaft  in  their  mine,  and 
were  driving  a  level  or  tunnel  from  the  same,  hut  had  not 
commenced  to  raise  up  any  ore  by  means  of  the  shaft,  had  not 
provided  guides,  nor  the  proper  means  of  communicating  signals 
from  the  bottom  of  the  shaft  to  the  surface. 

An  information  wa^  laid  against  the  respondents  under  the  Metal- 
liferous Mines  Regulation  Act,  1872  (35  ^  36  Vict.  c.  77),  s.  23, 
sub-sect.  10,  which  enacts  that  every  working  shaft  of  a  certain 
depth  shall   be  provided  with    guides    and  proper  means    of 

(a)  Reported  by  W«  H.  HanvAiL,  Eeq.,  Berrister-at-Litw. 
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signalling.      The  justices  dismissed  the  information  upon  the      Foflrm 
ground  that,  as  no  ore  was  being  raised  up  the  shaft,  it  was  not       ^  *''• 
a  working  shaft  within  the  meaning  of  the  Act,  Hbndrb  Lbad 

Heldy  that  the  shaft  was  a  working  shaft,  and  that  the  respondents      Mining 
ought  therefore  to  have  been  convicted.  ^J^m^ 

THIS  was  a  case  stated  by  three  of  Her  Majesty ^s  justices  of  1890. 

the  peace  in  and  for  the  county  of  Flint,  under  the  statute  ";     _ 

20  &  21   Vict.  c.  43,  on  the  application  of  the  appellant  who  was  w^ing 

dissatisfied  with  their  determination,  and  was  in  the  following  tikaSt^ 

form  : —  Raiting  o/ 

1.  On  the  15th  day  of  April,  1890,  an  information  in  writing  "Z^d^ 
was  lodged  by  Clement  le  Neve  Foster,  Her  Majesty^s  Inspector  Necessity  for 
appointed  under  the  Metalliferous  Mines  Regulation  Act,  1872,    guides  and 
for  the   district   of  North  Wales,   against   the  respondents  as  J^^^^ 
owners  and  agent   of  the   said  mine,  except  the  formal  parts  MetaXUferous 
thereof,  in  the  terms  following :  that  you  being  the  owners  and  Mines  Bagu- 
agent  of  a  certain  lead  mine  situate  at  the  Halkyn  in  the  county    ^^^^^^' 
of  Flint,  and  known  as  the  North  Hendre  Lead  Mine,  did  not  on  35  ^  a6  Vict 
the  5th  day  of  April,  1890,  and  on  divers  days  prior  and  subse-    c.  77, «.  23 
quent  thereto  cause  a  certain  working  shaft  of  the  said  mine  in        (^^)' 
which  persons  are  raised,  such  shaft  exceeding  fiflby  yards  in 

depth  and  not  exempted  in  writing  by  the  inspector  of  the 
district,  to  be  provided  with  guides,  and  some  proper  means  of 
communicating  signals,  in  contravention  of  the  general  rules, 
sect.  23,  sub-sect.  10,  of  the  Metalliferous  Mines  Begulation  Act, 
1872. 

2.  At  the  hearing  of  such  information  Mr.  J.  P.  Cartwright, 
of  Chester,  appeared  as  solicitor  for  the  informant,  and  Mr. 
W.  H.  Churton  as  solicitor  for  the  defendants ;  and  after  hearing 
the  evidence  given  on  behalf  of  the  informant,  and  the  argu- 
ments on  both  sides,  and  after  reading  the  various  sections 
of  the  Act  of  Parliament  hereinafter  referred  to,  the  said  justices 
dismissed  the  information,  being  of  opinion  that  the  said  shaft 
was  not  a  working  shaft  within  the  meaning  of  the  Metalliferous 
Mines  Begulation  Act,  1872.. 

3.  The  only  evidence  given  on  behalf  of  the  informant  was 
that  of  the  informant  himself,  who  stated  that  he  was  an 
inspector  of  mines.  On  the  5th  day  of  April  inst.  he  visited 
the  mine  of  the  defendant  company,  and  went  down  the  shaft, 
which  is  ninety-seven  yards  deep.  At  eighty-seven  yards  there 
was  a  driving  extending  about  ten  yards ;  there  was  a  bowk  or 
large  bucket  without  ^'  guides ;  '^  the  bowk  was  attached  to  the 
winding  rope ;  there  was  an  engine  to  work  the  rope ;  there  was 
no  covering  to  the  bowk ;  he  went  down  the  shaft  in  the  bowk, 
and  it  was  the  only  means  for  persons  going  down  the  shaft ;  it 
was  dangerous  and  contrary  to  the  statute  to  use  the  bowk 
without  guides ;  he  went  down  with  Captain  Ellis,  the  agent  of 
the  mine,  and  told  him  it  was  illegal.  In  cross-examination  he 
said  that  the  bowk  was  not  used  for  raising  ore ;  that  he  called 
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F08TBB      the  shaft  a  working  shaft  because  work  was  being  done  in  it ; 

^  ^'  the  word  '^  mine  '^  was  defined  in  tHe  Act ;  he  thought  that  the 

Hbndbe  Lkad  shaft  in  question  was  a  working  shaft ;  Ellis  told  him  that  they 

Mining       had  only^  on  the  31  st  day  of  March^  finished  the  shaft;  a  man 

OoMPANT     jjg^j  jjgQjj  killed  at  this  mine^  and  that  drew  his  attention  to  the 

'      mine ;  it  was  safer  that  there  should  be  guides^  even  when  the 

1890.        sinking  was  being  prosecuted ;  it  was  not  usual  to  do  so^  bat 

":     '__     he  thought  it  should  be  done ;  he  had  advised  the  New  Mineral 

Working     Company  to  use  guides^  and  they  had  done  so.     In  answer  to 

shaft—      the  bench  he  replied  that  the  company  should  give  him  notice  of 

RaUing  of    sinking  the  shaft  if  they  were   employing   more  than   twelve 

^^^^i^Jl^ced^'  persons  underground ;  there  were  twenty-four  men  so  employed ; 

Neceasiiyfor  there  would  be  six  men  down  at  one  shift ;  there  were  four  shifts; 

guides  <md    tweuty-four  men  being  employed  in  the  twenty-four  hours ;  they 

signaVUng—  °iigtt  have  been  driving  three  weeks ;  the  company  was  a  limited 

MetaUiferous  company^  and  Ellis  was  the  manager. 

Mines  Regu-       4.  Qn  the  part  of  the  appellant  attention  was  called  to  sect,  28, 

^'^18721*'**    sub-sect.  10,  of  the  Metalliferous  Mines  Regulation  Act,  1872, 

35  ^  86  Vict,  ftiid  also  to  sect.  41,  and  it  was  contended  on  his  behalf  that  the 

c.  77, 8. 23    respondents  had,  under  the  circumstances  stated  in  the  evidence, 

(10).        brought  themselves   within  the   sections  referred  to,  and  the 

justices  were  asked  to  convict  them  accordingly. 

5.  On  the  part  of  the  respondents  it  was  contended  that, 
under  the  circumstances  stated  in  the  evidence,  the  shaft  com- 
plained of,  and  in  which  the  said  bowk  or  bucket  was  employed, 
was  not  a  working  shaft  within  the  meaning  of  sect.  23,  sub-sect. 
10  of  the  said  Act,  but  was  a  shaft  in  the  course  of  construction, 
and  that  the  ofiences  charged  only  applied  to  a  shaft  that  was 
completed  and  was  being  worked  for  the  ordinary  purposes  of  a 
mine  in  operation. 

6.  For  the  reasons  before  stated  the  justices  gave  their  deter- 
mination against  the  appellant. 

7.  The  question  of  law  upon  which  this  case  was  stated  for 
the  opinion  of  the  court  is,  whether  a  shaft  the  sinking  of  which 
is  completed,  and  from  which  a  level  or  tunnel  is  in  the  course 
of  being  driven  under  the  circumstances  herein  appearing,  but 
which  was  not  being  used  for  raising  ore,  is  a  *^  working  shaft  ^^ 
within  the  meaning  of  the  sections  and  sub-sections  of  the  Metal- 
liferous Mines  Regulation  Act,  1872,  hereinbefore  referred  to. 

The  Metalliferous  Mines  Regulation  Act,  1872  (35  &  86  Vict, 
c.  77),  s.  23,  sub-sect.  10,  enacts : 

Every  working  shaft  in  which  persons  are  raised  shall,  if  exceeding  fifty  yards  in 
depth,  and  not  exempted  in  writing  by  the  inspector  of  the  district,  be  provided  with 
guides  and  some  proper  means  of  communicating  distinct  and  definite  signals  from 
the  bottom  of  the  shaft  and  from  every  entrance  for  the  time  being  in  work  between 
the  surface  and  the  bottom  of  the  shaft  to  the  surface,  and  from  the  surface  to  the 
bottom  of  the  shaft,  and  to  every  entrance  for  the  time  being  in  work  between  the 
surface  and  the  bottom  of  the  shaft. 

B,  8.  Wright  for  the  appellant. — The  justices  were  wrong  in 
putting  the  narrow  construction  they  did  upon  the  expression 


C&lMIKAL  LAW  CASES.  219 

'^  working  shaft/'     A  working  shaffc  means  any  shaft  in  which  Fostbr 

men  work  in  contradistinction  to  a  pnmping  shaft,  which  is  nsed  ^  ^' 

solely  for  pnmping  water  oat  of  the  mine  and  in  which  persons  hbndre  Lead 

are  not  raised  from  the  mine  to  the  surface.     [Hawkins,  J. — Do  Mining 

you  say  that  a  shaft  in  the  course  of  construction  is  a  working  Company 

shaft?]     Yes.     If  there  is  any  difficulty  in  fixing  the  guides  

because  the  shaft  is  not  completed,  the  mine-owner  can  obtain  an  1890. 

exemption  in  writing  from  the  inspector  of  the  district.  ^~_ 

Bankes  for  the  respondents. — ^It  is  submitted  that  the  justices  Working 

were  right.     "  Working  shaft  *'  means  a  shaft  by  which  a  mine  is  shaft— 

being  worked,  and  up  which  ore  is  being  raised.     In  the  present  ^w*"^  of 

case  no  ore  was  being  raised,  and  it  would  be  almost  impossible  ""Z^ed^' 

to  have  had  gaides  in  this  shaft  before  it  was  completed.     This  Necessity  for 

section  was  not  intended  to  apply  to  shafts  until  ore  was  being  guides  and 

^^^®  ...  ,    signalling— 

There  was  a  second  case  in  which  an  information  had  been  filed  Metalliferous 
against  the  same  respondents  for  not  providing  cover  overhead,  Mines  Begu^ 
and  it  was  agreed  that  the  decision  in  the  present  case  should    ^j^;^^^' 
govern  the  second  case.  35  ^  35  yict, 

Hawkins,  J. — I  am  of  opinion  that  we  must  decide  this  appeal  c.  77, «.  23 
in  favour  of  the  appellant.  The  object  of  the  Legislature  in  pass-  (^^)' 
ing  this  Act  was  no  doubt  to  protect  workmen  during  the 
operations  of  mining.  We  have  to  decide  what  meaning  is  to  be 
placed  upon  the  expression  '^  working  shaft,''  used  in  sect.  23, 
sub-sect.  10,  of  the  Metalliferous  Mines  Regulation  Act,  1872 
(35  &  36  Vict.  c.  77) .  Now  that  sub-section  is  as  follows  :  '^  Every 
working  shaft  in  which  persons  are  raised  shall,  if  exceeding 
fifty  yards  in  depth,  and  not  exempted  in  writing  by  the  inspector 
of  the  district,  be  provided  with  gaides,  &c.''  On  behalf  of  the 
respondents  it  has  been  argued  that  this  provision  only  applies 
to  a  shaft  up  which  ore  is  being  brought,  and  that  '^  working 
shaft ''  means  a  shaft  worked  for  the  purposes  of  the  mine.  But, 
if  we  look  again  at  the  object  for  which  this  Act  was  passed,  viz., 
to  protect  men  who  are  sent  down  to  the  bowels  of  the  earth  to 
earn  their  livelihood,  I  think  we  cannot  put  that  narrow. construc- 
tion upon  it.  In  the  present  case  the  shaft  was  actually 
completed,  and  men  were  required  to  descend  by  it  in  order  to 
work  the  mine.  The  effect  of  construing  the  section  in  the 
manner  suggested  by  the  respondents  would  be  that  men  who 
were  working  a  drift  at  the  bottom  of  a  shaft  would  not  be  pro- 
tected in  the  manner  prescribed  by  the  Act  until  they  had 
sncceeded  in  obtaining  ore.  If  it  had  been  intended  that  there 
should  be  no  protection  until  the  mine  was  productive,  it  would 
have  been  very  easy  to  have  said  so.  I  cannot  arrive  at  the  con- 
clusion suggested  by  the  respondents,  and  the  appeal  must 
therefore  be  allowed. 

Stephen,  J. — I  am  of  the  same  opinion.  The  whole  object  of 
the  Act  is  for  the  definite  purpose  of  protecting  men  working  in 
mines.  If  the  construction  suggested  on  behalf  of  the  respon- 
dents were  placed  upon  this  sub-section,  a  large  number  of  men 
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FoRTBB  would  be  without  the  protection  which  it  was  intended  that  they 

^^  "•  should  receive.     The  ar&:uinent  on  behalf  of  the  respondents  is 

Hjbndre  Lead  ^^^7  ingenious  ;  but  we  are  asked  to  put  a  very  technical  con- 

MiNiMo  struction  upon  very  plain  words  in  order  to  support  it.     I  do 

Company  j^qJj  agree  with  the  arfiTument.  and  the  appeal  must  be  allowed. 

Appeal  alLowed, 

1890.  Solicitor  for  the  appellant,  The  Solicitor  to  the  Treasury,  for 

'  Oartwright,  Chester. 
WorUng         Solicitor  to  the  respondent,  Ohurton,  Chester. 

shaft — 

RaiaiTig  of 
ore  not  com' 

menced — 
Necessity  for 

guides  and 

means  of 
signalling — 
Metalliferous 

SiS"  QUEEN'S  BENCH  DIVISION. 

1872— 

35  4-  36  Vict  Thursday,  October,  30,  1890. 

c.  77,  8.  23 

^^^^'  (Before  Haweiks  and  Stephen,  JJ.) 

Mallinson  (app.)  v,  Cabr  (resp.)  (a) 

Unsound  meat — Exposure  for  sale — Seizure  before  exposure — Meai 
prepared  for  sale — Liability  of  person  in  tvhose  possession  same 
found— Public  Health  Act,  1875  (38  ^  39  Vict.  c.  55),  ss.  116, 

The  respondent,  a  butcher,  purchased  a  cow,  which  he  knew  to  be 
unfit  for  the  food  of  man.  He  slaughtered  the  beast,  and  was 
about  to  dress  it  for  humum  food,  when  it  was  seized  by  an  in- 
spector of  nuisances  and  condemned  by  a  justice  as  unfit  for  the 
food  of  man. 

An  information  was  laid  against  the  respondent  for  having  the 
unsound  meat  in  his  possession  for  the  purpose  of  preparation 
for  sale  and  intended  for  the  food  of  man.  The  justices  dis- 
missed  the  information  on  the  ground  that  the  respondent  had 
not  actually  exposed  the  meat  for  sale. 

Held,  that  the  justices  were  wrong,  as  a  person  who  has  unsou/nd 
meat  in  his  possession  with  the  intention  of  selling  the  same  for 
the  food  of  man  is  guilty  of  an  offence  under  sect.  117  of  the 
the  PubUc  Health  Act,  1875,  although  he  may  not  have  anally 
exposed  the  m^atfor  sale. 

Vinter  v.  Hind  (48  L.  T.  Bep.  N.  8.  859 ;  10  Q.  B.  Div.  63)  dw- 
tinguished. 

THIS  was  a  case  stated  for  the  opinion  of  the  court  by  justices 
under  20  &  21  Vict.  c.  43,  and  was  as  follows  : — 
An  information  under  sects.  116  and  117  of  the  Public  Health 

(a)  Reported  by  W.  H.  Hobivall,  Beq.,  Banieter-ai-Law. 
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Act,  1875,  was  preferred  by  Thomas  Mallinson,  of  Selby,  in  the    Mallwaon 
West  Biding  of  the  county  of  York,  inspector  of  nuisances,       ^•• 

against  George  Carr,  of  the  same  place,  butcher,  ''  for  that  the        .* 

said  George  Carr,  on  the  7th  day  of  May,  1890,  at  Selby,  in  the        1890. 
pariah  of  Selby,  in  the  said  riding,  had  in  his  possession  certain  , 

meat,  to  wit,  four  pieces  of  beef,  for  the  purpose  of  preparation  rneat^ 
for  sale,  and  intended  for  the  food  of  man,  contrary  to  the  statute  Exposure  for 
in  such  case  made  and  provided,"  and  after  hearing  the  parties  taU— Seizure 
and  the  evidence  adduced  by  them,  two  of  Her  Majesty's  justices  gure^mat 
of  the  peace  in  and  for  the  said  West  Riding,  and  being  the  ma-  prepared  for 
lority  of  the  justices  then  in  petty  sessions  assembled,  did  there-  »aie—PuhUc 
upon  duimiBS  the  said  information.  ^~«^:f^'' 

And  the  said  Thomas  Mallinson,  alleging  that  he  is  dissatisfied  ss  j*  39  Vict. 
with  the  said  determination  as  being  erroneous  in  point  of  law,  c,  55,  m.  116, 
did  within  three  days  thereafter  apply  to  the  said  justices,  to  state        ^^^* 
and  sign  a  case  setting  forth  the  facts  and  grounds  of  such  deter- 
mination for  the  opinion  thereon  of  Her  Majesty's  High  Court  of 
Justice,  Queen's  Bench  Division.     Wherefore,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  they  stated  and  signed 
the  following  case : — 

The  defendant  having  appeared  on  summons  before  the  said 
justices  to  answer  the  said  information,  it  was  thereupon  proved, 
on  the  part  of  the  said  prosecutor,  that  on  the  6th  day  of  May, 
1890,  the  defendant,  along  with  other  persons,  purchased  from 
one  Thomas  Kettlewell,  of  Osgodby,  near  Selby,  miller,  a  cow 
for  thirty  shillings,  which  a  veterinary  surgeon  had  ordered  the 
said  Thomas  Kettlewell  to  get  killed  and  dressed,  and  at  the 
time  of  sale  it  was  stipulated  by  Kettlewell  that  it  was  not  to  be 
offered  for  human  food.  The  beast  was  slaughtered  and  cut  up 
into  four  quarters  the  same  day,  and  removed  in  a  cart  by  the 
defendant  from  Kettlewell's  premises.  On  the  following  day 
(Wednesday),  from  information  that  had  come  to  Kettlewell's 
knowledge,  he  went  to  Selby  and  saw  the  defendant  and  de- 
manded the  carcase  back  again,  stating  that  he  had  heard  it  was 
going  to  be  offered  for  human  food.  The  defendant  then  asked 
Kettlewell  if  he  had  given  the  beast  any  physic,  and  on  Kettle- 
well stating  that  he  had  not,  Oarr  replied,  ^'  Then  it  is  good  beef," 
and  that  he  was  going  '*  to  pickle  it  and  cut  it  up,"  and  refused 
to  give  back  the  carcase. 

The  prosecutor  was  then  informed  of  the  matter,  and  he  went 
and  saw  the  defendant  and  told  him  he  wanted  to  look  at  a  car- 
case of  beef  he  had.  The  defendant  Carr  then  unlocked  the  door 
of  an  outhouse,  occupied  by  one  Ambrose  Chambers,  situate  in 
Grey  Horse  Inn-street,  Selby,  and  he  there  saw  in  a  cart  four 

3uarters  of  beef.     He  asked  the  defendant  what  he  was  going  to 
0  with  it,  and  he  said  ^'  put  it  in  pickle  and  cut  it  up." 
The  prosecutor,  thinking  the  meat  was  not  good  for  human 
food,  took  possession  of  it,  and  then  called  in  the  medical  officer 
of  health.  Dr.  Wilson,  and  it  was  taken  before  a  justice  of  the 
peace  and  condemned  as  unsound  and  unfit  for  the  food  of  man. 
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Malunbon    Dr.  Wilson^  the  medical  officer^  was  called  and  proved  that  he 
^  ^'-  had  examined  the  foar  pieces  of  beef^  and  that  it  was  nnsound 

.*        and  unfit  for  the  food  of  man. 

1890.  Mr.  J.  H.  Bentof^  solicitor^  appeared  on  behalf  of  the  prose- 

cutor,  and  Mr.  Barton^  solicitor^  on  behalf  of  the  defendant^  and 

^Ji!L      it  was  stated  and  admitted  by  the  solicitor  to  the  prosecutor  that 

Expovu/re  for  there  was  no  exposure  of  the  meat  for  sale ;  whereupon  on  the 

sale— Seizure  close  of  the  prosecutor's  case  the  defendant's  solicitor  contended 

auf6K-^ae   ^^^^>  ^9  there  was  no  exposure  of  the  meat  for  sale^  the  defendant 

pr9paredfor  could  not  be  convicted  of  the  offence  charged^  and  quoted  in 

sale— Public  support  of  such  contention  the  case  of  Vinter  v.  Hind  (48  L.  T. 

^ms^'*'   Rep.  N.  S.  359  ;  10  Q.  B.  Div.  63),  whereupon  the  said  justices 

38  4*  39  Vict,  did  adjudge  and  determine  that^  there  being  no  evidence  of  ex- 

c.  55, 88.  116,  posure  of  the  meat  for  sale,  the  case  was  governed  by  the  ruling 

^^'-        in  Vinter  v.  Hind,  and  dismissed  the  information. 

The  question  upon  which  the  opinion  of  the  said  court  is  desired 
is,  whether  the  said  justices  upon  the  above  statement  of  facts 
came  to  a  correct  decision  in  point  of  law,  and  if  the  court  be  of 
opinion  that  the  said  decision  was  right,  then  that  the  same 
be  confirmed;  and  if  otherwise,  the  court  .is  humbly  solicited, 
according  to  the  powers  vested  in  the  court  by  the  statute 
20  &  21  Vict.  c.  43,  to  remit  the  case  to  the  said  justices  with  the 
opinion  of  the  court  thereon,  and  to  make  such  order,  as  the  court 
may  deem  fit. 

The  Public  Health  Act,  1875  (38  &  89  Vict.  c.  55)  enacts  : 

IIG.  Any  medical  officer  of  health  or  inspector  of  nnioances  may  at  all  reasonable 
times  inspect  and  examine  any  animal,  carcase,  meat,  poultry,  game,  flesh,  fish,  fruit, 
vegetables,  com,  bread,  flour,  or  milk,  exposed  for  sale  or  deposited  in  any  place  for 
the  purpose  of  sale,  or  of  preparation  for  sale,  and  intended  for  the  food  of  man,  the 
proof  that  the  same  was  not  exposed  or  deposited  for  any  such  purpose,  or  was  not 
intended  for  the  food  of  man,  resting  with  the  party  charged ;  and  if  any  such 
animal,  carcase,  meat,  &c.,  appears  to  such  medical  officer  or  inspector  to  be  diseased 
or  unsound,  or  unwholesome  or  unfit  for  the  food  of  man,  he  may  seize  and  carry  away 
the  same  himself,  or  by  an  assistant,  in  order  to  have  the  same  dealt  with  by  a  justice. 

117.  If  it  appears  to  the  justices  that  any  animal,  carcase,  meat,  &c^  so  seized  is 
diseased  or  unsound,  or  unwholesome  or  unfit  for  the  food  of  man,  he  shall  condemn 
the  same,  and  order  it  to  be  destroyed  or  so  disposed  of  as  to  prevent  it  from  being 
exposed  for  sale  or  used  for  the  food  of  man ;  and  the  person  to  whom  the  same 
belongs  or  did  belong  at  the  time  of  exposure  for  sale,  or  in  whose  possession  or  on 
whose  premises  the  same  was  found  shall  be  liable  to  a  penalty,  &c. 

Lumley  Smith,  Q.C.  for  the  appellant. — The  justices  seem  to 
have  misapprehended  the  decision  in  Vinter  v.  Hind  (48  L.  T.  Rep. 
N.  S.  359;  10  Q.  B.  Div.  63).  By  sect.  116  there  is  power  to 
seize  unsound  meat  that  is  exposed  for  sale,  and  also  that  which 
is  deposited  in  any  place  for  the  purpose  of  sale,  or  of  prepara- 
tion for  sale,  and  intended  for  human  food.  Then  by  sect.  117  the 
justices  have  jurisdiction  given  them  to  order  the  meat  to  be  des- 
troyed, and  to  inflict  a  penalty  not  only  upon  the  person  who 
exposes  the  meat  for  sale,  but  also  upon  the  person  in  whose  pos- 
session or  on  whose  premises  the  same  is  found.  In  Vinter  y.  Hind 
{ubi  82ip,)  the  unsound  meat  was  given  up  by  a  private  person  who 
had  purchased  it  for  his  own  consumption,  and  it  was  held  that^ 
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as  the  meat  had  not  been  seized  at  the  butcher^s   shop,   the  Mallihbon 
batcher  conld  not  be  convicted  of  exposing  the  meat  for  sale.        ^''' 

In  the  present   case  the   meat    was  seized  while  it  was  in  the        ' 

possession  of  the  respondent^  and  he  admits  that  he  was  going  to        1890. 

prepare  it  to  sell  as  food  for  man.     It  is  not  necessary,  when  a  „         , 

*^     *^        .       i_  J       ..i     ,       .  J  J.   •      !_•  -  Unsound 

person  is  charged  with  haying  unsoand  meat  in  his  possession       meat— 
with  the  intention   of  selling  it  as  hnman  food^  to  proye  that  Expoturefor 
he  has  as  a  fact  exposed  it  for  sale.  saU-- Seizure 

Scott  Fox  for  the  respondent. — It  is  submitted  that  the  justices    gire—Meat 
were  right.     Sects.  116  and  117  must  be  read  together^  and  prepared  for 
it    seems   to   be   a   necessary  ingredient   to   an  offence  under  saU—PuhUc 
those  sections  that  the  meat  has  been  exposed  for  sale.     The    ^^iq^_ 
sections  deal  with  two  classes  of  meat^  that  which  is  actually  ex-  38  ^  39  Yict. 
posed  for  sale^  and  that  which  is  being  prepared  for  sale^  within  <^-  ^^>  ^-  ^16, 
neither  of  which  classes  does  the  meat  in  the  present  case  come.         ^^^' 
The  construction  which  the  justices   put  upon  Vinter  y.  Hind 
{ubi  sup.)  was  correct^  and  it  is  necessary  that  there  should  haye 
been  exposure  for  sale  before  the  offence  is  committed. 

Hawkins^  J. — I  am  of  opinion  that  the  justices^  upon  the  state 
of  facts  before  them  in  this  case^  did  not  come  to  a  right  con- 
clusion^ and  the  case  must  be  remitted  to  them  with  that  inti- 
mation from  this  court.  The  information  was  laid  under 
sects.  116  and  117  of  the  Public  Health  Act,  1875,  against 
George  Carr,  a  butcher  of  Selby,  for  that  he  on  the  7th  day  of 
May,  1890,  had  in  his  possession  certain  meat,  to  wit,  four 
pieces  of  beef,  for  the  purpose  of  preparation  for  sale  and 
intended  for  the  food  of  man.  Now  it  appears  from  the  case 
that,  on  the  6th  day  of  May,  Can*  along  with  other  persons 
purchased  from  one  Thomas  Kettlewell  a  cow  for  thirty  shillings 
which  a  yeterinary  surgeon  had  ordered  to  get  killed  and 
dressed,  and  at  the  time  of  sale  it  was  stipulated  that  it  was 
not  to  be  offered  for  human  food.  The  beast  was  slaughtered, 
cut  up  and  taken  away  by  Carr.  On  the  following  day  Kettlewell 
asks  for  the  carcase  to  be  giyen  back  to  him,  as  he  hears  it 
is  going  to  be  offered  for  human  food.  Carr  asked  Kettlewell 
if  he  had  giyen  the  animal  any  physic,  and  on  Kettlewell 
stating  that  he  had  not,  Carr  replied  that  it  was  good  beef,  and 
that  he  should  pickle  it  and  cut  it  up.  So  that  it  is  quite  clear 
that  Carr  purchased  the  carcase  upon  the  express  condition  that 
it  should  not  be  sold  for  human  food,  and  there  is  abundance  of 
eyidence  that  he  knew  that  the  beast  was  unfit  for  human  food, 
for  Kettlewell  had  told  him  it  was  not  to  be  so  used,  and  when 
he  sent  for  it  back,  Carr  refused  to  g^ye  it  up,  and  said  he  should 
pickle  it  and  cut  it  up.  Now  sect.  116  of  the  Public  Health  Act, 
1875,  proyides,  that  a  medical  officer  of  health  or  inspector  of 
nuisances  may  inspect  and  examine  meat  exposed  for  sale  or 
deposited  in  any  place  for  the  purpose  of  sale,  or  of  preparation 
for  sale  and  intended  for  the  food  of  man,  and  if  such  meat 
appears  to  be  diseased,  or  unsound,  or  unwholesome,  or  unfit  for 
the  food  of  man,  it  may  be  seized  and  carried  away  in  order  to 
haye  the  same  dealt  with  by  a  justice.     The  meat  in  the  present 
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Malunson    case  was  found  in  the  possession  of  the  respondent,  and  w^ 
^'         seized   and  carried  away.      Then   sect.   117   provides:  "If  it 

'       appears  to  the  jastice  that  any  animal,  carcase,  meat,  &c.,  so 

1890.        seized,  is  diseased,  or  nnsonnd,  or  unwholesome,  or  unfit  for  the 

food  of   man,  he  shall  condemn  the  same  and  order  it  to  be 

Unsound     destroyed,  or  so  disposed  of  as  to  prevent  it  from  being  exposed 

meat—      for  sale  or  used   for  the  food  of  man/'     That  disposes  of  the 

Exposure  for  diseased  meat  itself,  and  then  the  section  proceeds :  "  and  the 

before  expo-   Person  to  whom  the  same  belongs  or  did  belong  at  the  time  of 

ture—Meat   the  exposure  for  sale  or  in  whose  possession  or  on  whose  premises 

prepared  for  the  Same  was  found,  shall  be  liable  to  a  penalty /'     The  Legis- 

Heolir^cr  '**°r®  could  not,  in  my  opinion,  have  used  clearer  language  to 

1875—  '  give  justices  power  to  deal  with  persons  in  whose  possession 

38  ^  39  Vict,  diseased  meat  is  found.     I  cannot  read  the  words  in  the  second 

c.  ^5»^J^-  ^^^'part  of  sect.  117  which  I  have  quoted  as  being  otherwise  than 

.    applicable  to  a  person  who  has  diseased  meat  in  his  possession  in 

the  course  of  preparation   for  the  food  of  man.     This  section 

nowhere  says  that  a  man  in  whose  possession  diseased  meat  is 

found,  and  who  is  preparing   the  same   for  food,  shall  not   be 

guilty  of  an  offence  under  the  section  unless  he  actually  exposes 

the  diseased  meat  for  sale.     It  can  never  have  been  intended  to 

have  construed  these  words  in  such  a  manner.     The  question 

asked  by  the  justices,  is  whether  they  were  right  in  dismissing 

the  information  because  there  was  no  evidence  of  the  exposure  of 

the  meat  for  sale.     I  think  exposure  for  sale  is  not  a  necessary 

ingredient  to  the  offence  and  the  case  must  be  remitted  to  the 

justices. 

Stephen,  J. — I  am  of  the  same  opinion.  I  think  that  the 
judgment  in  Vinter  v.  Hind  (48  L.  T.  Rep.  N.  S.  359 ;  10  Q.  B. 
Div.  63)  has  been  quite  misunderstood  by  the  justices,  and 
besides  that  case  is  essentially  different  to  the  present  one  and 
turns  upon  a  different  part  of  the  section.  I  was  a  party  to  that 
judgment,  and  we  are  reported  to  have  held  that  it  was  essential 
to  complete  the  offence  that  there  should  be  an  exposure  for  sale. 
I  think  we  were  clearly  right  in  saying  so  in  that  case.  The 
charge  in  that  case  was  for  exposing  for  sale  unsound  meat. 
But  those  words  do  not  occur  in  that  part  of  the  section  which 
deals  with  the  present  case.  The  offence  here  is  being  in  pos- 
session of  meat  that  is  diseased,  or  unsound,  or  unwholesome,  or 
unfit  for  the  food  of  man,  and  which  is  intended  for  the  food  of 
man.  That  offence  the  respondent  undoubtedly  committed.  It 
is  not  necessary  to  have  the  exposure  for  sale  or  the  preparation 
for  sale  in  order  to  complete  the  offence.  Therefore  the  arga- 
ment  that,  if  there  has  been  no  exposure  for  sale,  no  offence  has 
been  committed  fails,  and  the  case  must  be  remitted  to  the 
justices  with  that  expression  of  our  opinion. 

Case  remitted. 
Solicitors  for  the  appellant,  WilUamsony  Hill,  and    Co.,   for 
Bantoft,  Selbv. 

Solicitors  for  the  respondent,  Ridsdale  and  Son,  for  Burton, 
Selby. 
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Nov.  10  cmd  11,  1890. 

(Before  Dbnuan,  Hawkins,  and  Stephen,  JJ.) 

Be  Castioni.  (a) 

Extradition  —  Habeas  corpus  —  Bomidde  —  Political  offence  — 
Reviewal  of  magistrate's  decision — 83  ^  84  Vict,  c.  52,  and 
36  4-  37  Vict.  c.  60  [ExtradiUon  Acts,  1870  and  1873). 

By  the  Extradition  Act,  1870,  and  by  the  Extradition  Treaty  of 
1880,  between  Or  eat  Britain  and  Switzerland,  the  crimes  of 
murder  and  manslaughter  are,  vnth  others,  made  the  subject  of 
extradition,  and  art.  Ho/  the  treaty  incorporates  sect,  3  of 
the  Extradition  Act,  1870,  which  excepts  from  extradition 
offences  of  a  political  character. 

Angela  Castioni,  a  fugitive  criminal  in  England,  had  been  com- 
mitted to  prison  under  the  Extradition  Acts,  1870  and  1873,  by 
one  of  the  police  magistrates  at  Bow-street,  with  a  view  to  his 
extradition  to  Switzerland  in  consequence  of  a  requisition  by 
the  Swiss  Government  for  his  swrrender  to  take  his  trial  in  that 
country  on  a  charge  of  mv/rder.  An  application  was  made  for  a 
writ  of  habeas  corpus  for  the  release  of  the  prisoner,  on  the 
grovmd  that  the  offence  cha/rged  was  a  political  offence  within  the 
meaning  of  sect.  8  of  the  Extradition  Act,  1870. 

Held  {adopting  the  definition  of  "  an  offence  of  a  politiC4il 
character'^  suggested  by  Stephen,  J,  in  his  History  of  the 
Criminal  Law  of  England,  vol.  2,  p.  71),  that  the  homicide 
for  which  the  prisoner's  extradition  was  demanded  was 
committed  not  only  in  the  course  of,  but  as  incidental  to 
and  part  of  a  political  i7isurrection  ;  that  it  was  therefore  an 
offence  of  a  political  character  within  the  meaning  of  sect.  3  of 
the  Extradition  Act,  1870;  and  that  the  prisoner  muM  be  dis- 
charged. 

Held  also,  that  the  court  was  not  bound  by  the  decision  of  the 
magistrate  on  the  facts  before  hdm,  but  had  power  to  consider 
the  whole  matter,  and  to  receive  fresh  evidence, 

MOTION  for  rule  nisi  calling  upon  the  Solicitor  to  the 
Treasury,  F.  Lnshington,  Esq.  (the  committiDg  magis- 
trate)! and  the  Gonsal- General  of  Switzerland,  as  representative 
of  the  Swiss  Republic,  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  bring  up  the  body  of  one  Angelo  Castioni  in 
order  that  he  might  be  discharged  from  custody. 

(a)  Reported  by  MBSvnr  Ll.  Fidel,  Esq.,  BArriater-at-Law. 
VOL.  XVII.  Q 
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Re  GAsnoNi.       The  said  Angelo  Castioni  was  arrested  at  his  hoase  in  Chelsea 
"~—        on  the  8rd  day  of  October,  1890,  upon  a  warrant  issaed  under 
the  Extradition  Acts,  on  a  charge  of  mardoring  Goancillor  of 


Extradition—  State  Luigi  Rossi,  by  shooting  him  with  a  revolver  at  Ballinzona^ 
Habeas  corpus  {j^  the  Canton  of  Ticino,  in    Switzerland,  on  the  11th  day  of 
~off^^     September,  1890. 

Beviewal  of       The  prisoner  was  brought  before  F.  Lushington,  Bsq.,  one  of 
magi8trate*8   the  metropolitan  police  magistrates  at  Bow-street  police-court, 
^eradt^iofi  ^^^f  after  taking  evidence  both  for  and  against  the  prisoner. 
Acts,  1870    held  that  the  offence  was  not  one  of  a  political  character  so  as 
and  1873—  to  exempt  him  from  extradition  under  sect.  3  of  the  Extradition 
c\i ^sJ^j^S7  ^^^'  ^^^^'  ^^^  committed  him  to  Her  Majesty's  prison  at  Hollo- 
Fief,  c.  &>,    way  to  await  his  surrender  to  the  Swiss  authorities. 

The  evidence  contained  in  depositions  sent  from  Switzerland, 
those  taken  at  the  Bow-street  police-court,  and  in  affidavits  used 
on  the  motion,  showed  that  the  prisoner  was  a  native  of  S tabic, 
and  a  subject  of  the  Cauton  of  Ticino,  in  Switzerland,  but  for  the 
last  seventeen  years  had  resided  in  London,  where  he  was 
employed  as  a  marble  worker  by  the  late  Sir  Edgar  Boehm, 
R.A. 

On  the  8rd  day  of  August,  1890,  he  left  England  for  Carrara 
to  obtain  a  block  of  marble  for  his  employer,  and  on  his  way 
spent  some  days  in  Switzerland.  Having  completed  his  mission 
to  Carrara,  he  arrived  in  the  town  of  Bellinzona  on  the  evening 
of  the  10th,  and  was  in  the  said  town  on  the  11th  day  of 
September  following. 

Ticino  is  one  of  the  Swiss  cantons  confederated  under  a 
Central  Federal  Council,  and  has  a  local  Government  and  consti- 
tution of  its  own,  one  of  the  provisions  of  which  requires  the 
Government,  on  the  receipt  of  a  petition  for  a  revision  of  the 
constitution  signed  by  not  less  than  7000  voters,  to  take  within  a 
month  from  the  receipt  of  the  petition  the  vote  of  the  whole  body 
of  electors  as  to  whether  there  shall  be  a  revision  of  the  consti- 
tution or  not.  In  Ticino  the  Ultramontane  or  Conservative 
Government  had  been  in  power  for  fifteen  years,  and  in  the 
autumn  of  1890  complaints  of  gross  corruption  and  maladminis- 
tration were  made  against  them  by  the  opposing  or  Liberal 
party. 

On  the  9th  day  of  August  a  petition,  signed  by  9983  voters, 
demanding  a  revision  of  the  constitution  of  the  canton,  was  pre- 
sented to  the  Government,  but  no  steps  were  taken  to  put  the 
matter  to  the  popular  vote,  and  the  Government  organs  in  the 
press  declared  that  the  petition  would  not  be  complied  with.  In 
consequence  of  this,  and  of  the  discontent  that  prevailed,  an 
insurrection,  headed  by  one  Bruni,  a  leading  advocate  in  the 
Canton,  broke  out  at  Bellinzona  on  the  11th  day  of  September. 
The  people,  having  attacked  and  disarmed  the  gendarmerie  at  the 
arsenal,  obtained  a  fresh  supply  of  arms,  and,  having  seized  and 
bound  five  persons — members  of  or  connected  with  the  Govern- 
ment— marched,  with  these  five  persons  in  the  front  rank  to  the 
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Goyemment  House^  within  the  gates  of  which  were  Coancillors  Rb  OAsnoKL 
Rossi  and  Gianella  with  aboat  eighty  gendarmes.     Admittance        .TTT 
having  been  demanded  by  the  insurgents  and  refused  by  the       !!!?• 
Councillors^  the  locked  gates  were  broken  down^  and^  as  the  EmtradiHon— 
people  rushed  into  the  buildings  a  few  shots  were  fired  on  both  ^^^^S*tSJ?J*' 
sides^  one  of  which  killed  Councillor  Bossi^  a  young  man  who      ^j^^^. 
had  only  lately  joined  the  Government.     Immediately  afterwards   Beviewdl  of 
Councillor  Gianella  came  forward,  waving  a  white  handkerchief,   ^^g^trate'B 
and  said  that  the  Government  yielded  to  superior  force.     A  pro-   ^J^u^Uwi 
visional  Government  was  then  formed  by  the  insurgents,  and  the    Acts,  1870 
result  of  the  affair  was  that,  upon  interference  by  a  special  com-   f^^  1873^ 
missioner,  sent  by  the  Federal  Council  with  troops,  the  unpo-  ^^52  .^6^7 
pillar  members  of  the  former  Government  were  not  reinstated,   '  viei,  c.  60. 
and,  in  accordance  with  the  petition,  a  plebiscite  was  taken  which 
affirmed  the  need  for  a  revision  of  the  constitution. 

There  was  evidence  tending  to  show  that  the  prisoner  Castioni 
was  present  on  the  day  of  the  insurrection,  taking  an  active  part 
with  the  insurgents,  and  that  he  fired  the  shot  which  killed 
Councillor  Rossi,  drawing,  aiming,  and  firing  a  revolver  when 
the  latter  was  only  a  few  paces  from  him,  and  that  after 
firing  the  shot  he  turned  round  as  if  to  go,  at  the  same 
time  using  an  Italian  expression  signifying  '^  He  is  down  V'  or 
"  Someone  is  down !''  Rossi  was  the  only  man  killed.  There 
was  no  evidence  to  show  that  the  prisoner  knew  him,  or  had 
ever  seen  him  before  the  attack  on  the  Government  House.  In 
cross-examination  it  was  admitted  by  Bruni,  the  leader  of  the 
revolt,  that  Rossi^s  death  was  a  misfortune,  and  not  necessary 
for  the  success  of  the  movement. 

A  message  or  report  from  the  Federal  Council  to  the  Federal 
Assembly  of  Switzerland  concerning  the  armed  Federal  inter- 
vention in  Ticino,  and  the  political  situation  in  the  canton  was 
accepted  by  the  court  as  showing  that  the  movement  was 
regarded  by  the  Swiss  Federal  Council  as  a  serious  political 
rising,  but  not  as  evidence  of  what  took  place  during  the  revolt. 

By  sched.  1  of  the  Extradition  Act,  1870  (33  &  34  Vict.  c.  52), 
murder  and  manslaughter  are  included  in  the  list  of  extradition 
crimes  there  given,  and  by  sects.  3  (1)  and  (4),  9,  10,  and  11,  it 
is  provided  {inter  alia) : 

Sect.  8  (1).  A  fngitiTO  oriminal  ahall  not  be  sarrendered  if  the  oflPence  in  respect 
of  which  his  sarrender  is  demanded  is  one  of  a  political  character,  or  if  he  prove  to 
the  satisfaction  of  the  police  magistrate,  or  the  conrt  before  whom  he  is  brought  on 
kabeaa  eorpuSf  or  to  the  Secretary  of  State,  that  the  requisition  for  his  surrender  has 
in  fact  been  made  with  a  view  to  try  or  punish  him  for  an  offence  of  a  political 
character. 

(4.)  A  fugitiye  criminal  shall  not  be  surrendered  until  the  expiration  of  fifteen 
daya  from  the  date  of  his  being  committed  to  prison  to  await  his  sarrender. 

Sect.  9.  When  a  f i^gitiye  criminal  is  brought  before  the  police  magistrate,  the  police 
magistrate  shall  hear  the  case  in  the  same  manner,  and  haye  the  same  jurisdiction 
and  powers,  as  near  as  may  be,  as  if  the  prisoner  were  brought  before  him  charged 
with  an  indictable  offence  committed  in  England.  The  police  magistrate  shall  receive 
any  evidence  which  may  be  tendered  to  show  that  the  crime  of  which  the  prisoner  is 
accused  or  alleged  to  have  been  convicted  is  an  offence  of  a  political  character,  or  is 
not  an  extradition  crime 

Q  2 
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Re  OASnoNi.       Sect.  10.  In  the  oaae  of  a  f ogitive  oriminal  aocnsed  of  an  extradition  orime,  if  the 

foreign  warrant  aathorising  &e  arrest  of  each  criminal  is  dnly  anthentioated,  and 

1890.         BTLdh.  evidence  is  produced  as  (snbjeot  to  the  provisions  of  thu  Act)  would,  according 

to  the  law  of  England,  justify  the  committal  for  trial  of  the  prisoner  if  the  crime  of 

Extradition which  he  is  accused  had   been   committed  in  England,  the  police  magistrate  shall 

Habeas  corpus  commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 

Pohtical        ^^Gi.  11.  If  the  police  magistrate  commits  a  fugitive  criminal  to  prison,  he  shall 

offence—      inform  such  criminal  that  he  will  not  be  surrendered  until  after  the  expiration  of 
Eevievoal  of    ^^^^^  d*78i  ^^^^  ^'^^  b®  b<^  ^  right  to  apply  for  a  writ  of  habeas  corpus, 

*d^ili^'       By  the  Extradition  Treaty  between  Her  Majesty  and  the  Swiss 
Erudition  Federal  Coancil,  signed  at  Berne^  the  26bh  day  of  November, 
Actsy  1870    1880^  it  is  provided,  in  arts.  2>  9,  and  11,  as  follows  : 
<?**!  if  ^v-^       ^^^'  ^  inclades  mnrder  and  manslaughter  in  the  list  of  crimes 
e.  52 ;  86  ^87  '^^  which  extradition  is  to  be  granted. 

Viet.  e.  60.  Art.  9.  In  cases  where  it  may  be  necessary,  the  Swiss  Government  shall  be  repre- 
sented at  the  English  courts  by  the  law  officers  of  the  Grown,  and  the  English 
Qovemment  in  the  Swiss  courts  by  the  competent  Swiss  authorities. 

Art.  11.  A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in  respect  of 
which  his  surrender  is  demanded  is  one  of  a  political  character,  or  if  he  prove  that 
the  requisition  for  his  surrender  has  in  fact  been  made  with  a  view  to  try  and  punish 
him  for  an  offence  of  a  political  character. 

Stephen^  J.,  in  his  '^  History  of  the  Criminal  Law  of  England/' 
vol.  2,  p.  71>  with  reference  to  the  expression  ^^  offence  of  a 
political  character,^'  after  giving  his  reasons  for  coming  to  such  a 
conclusion,  proceeds : 

I  think,  therefore,  that  the  expression  in  the  Extradition  Act  ought  (unless  some 
better  interpretation  of  it  can  be  suggested)  to  be  interpreted  to  mean  that  fugitive 
criminals  are  not  to  be  surrendered  for  extradition  crimes,  if  those  crimes  were 
incidental  to  and  formed  a  part  of  political  disturbances. 

Counsel  appeared  to  show  cause  upon  the  motion  for  a  rule  nUi, 
which  was  therefore  argued  and  treated  as  a  motion  for  a  rule 
absolute. 

Sir  Charles  Russell,  Q.C.  (with  him  /.  P.  Gram  and  Eldridge) 
for  the  prisoner. — Upon  a  review  of  all  the  facts  and  the  evidence^ 
two  conclusions  are  irresistible  :  first,  that  there  was  a  real  political 
rising  of  a  large  part  of  the  inhabitants,  with  a  real  political 
object ;  that  it  was  a  state  of  commotion,  and  practically  of  civil 
war ;  that  the  unfortunate  loss  of  life  occurred  in  the  height  of 
the  commotion,  at  the  moment  when  an  assault  by  force  was  being 
made  upon  the  Municipal  Government  house,  and  when  they  had 
broken  down  the  gates;  secondly,  that  the  killing  of  Councillor 
Bossi  under  such  circumstances  was  an  offence  of  a  political 
character.  Prima  facie,  every  offence  committed  under  such 
circumstances  is  an  offence  of  a  political  character,  and  the  onus 
rests  upon  those  who  seek  to  establish  the  proposition  that  the 
offence  is  not  of  a  political  character  to  show  that  the  act  was 
dictated  by  motives  of  personal  malice  or  ilUwill.  At  common 
law  there  seems  to  have  been  some  doubt  whether  the  right  of 
asylum  was  not  an  absolute  right  for  any  person  to  come  to  and  go 
from  this  country  as  he  pleased^  provided  he  respected  and 
obeyed  the  laws.  That  right  may  have  been  abused,  and  have 
protected  undeserving  men  ;  but  if  this  country  has  erred  at  all, 
it  has  been  on  the  side  of  extending  that  right  of  asylum,  lest  it 
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shoald  be  fonnd  to  interfere  with  free  political  action  in  foreign  Me  OAfmom. 
conntries.     The  language  of  sect.  3  (1)  (Eztradiction  Aot^  1870)        ."rrr 

is  intentionally  yague^  because  it  was  found  impossible  to  frame        * 

a  definition  sufficiently  certain  and  yet  sufficiently  elastic  to  com-  EmtradiUtm— 
prise  all   cases  which  would   deserve  the  name  of  a  political  ^^^^^^'V** 
character.     When  the  matter  was  brought  before  the  House  of     offence— 
Commons^  Lord  Stanley  said,  on  the  3rd  day  of  August,  1866,  in   Beviewdl  qf 
reference  to  the  notice  proposing  to  add  this  clause  to  the  Bill  in  "^j'f**'*' 
committee,  that  if  a  man  were  killed  in  a  riot,  or  in  an  attempt  to   stOradUion 
excite  a  tumult  or  popular  insurrection,  that  would  probably  be    Acta,  1870 
regarded  as  a  political  offence ;  but  a  difficulty  would  arise  in   o^^  1878— 
cases  of  assassination,  and  it  would  be  monstrous  to  say  that  if  ^  52  •  86^87 
any  private  person  wore  assassinated,  in  the  streets  of  Paris,  for    vici.e.  60. 
example,  and  the  murderer  escaped  to  England,  he  might  be 
punished,  but  that,  if  the  person  so  assassinated  is  invested  with 
any  political  character,  then  the  offence  becomes  political,  and 
the  murderer  cannot  be  given  up.     Such  a  position,  he  said, 
would  be  untenable.    On  the  same  occasion  Mr.  John  Stuart  Mill 
Bnggested   that  political  offences   should  be  defined   as   *'  any 
offence  committed  in  the  course  of  or  in  furtherance  of  any  civil 
war,  insurrection,  or  political  commotions  *^  (Clarke  on  Extradi- 
tion, 3rd  ed.  app.  cclix.  and  cclx. ;  3  Hansard,  clxxxiv.,  2008  and 
2115).     That  corresponds  very  closely  with  the  definition  given 
in  A  History  of  the  Criminal  Law  of  England,  vol.  2,  p.  71,  by 
Stephen,  J.,  who  appears  to  be  the  only  authority  who  endeavours 
to  define  with  some  approach  to  accuracy  what  is  the  meaning  of 
the  words  'Apolitical  character ^^  in  this  section.     Further  light 
is  thrown  on  the  meaning  by  the  views  of  the  Commission  on 
Extradition  in  1877  (Clarke  on  Extradition,  3rd  ed.,  pp.  221,  222, 
and  app.  cclviii.).    The  views  of  French  barristers  and  American 
jurists  might  be  cited  to  the  same  effect,  but  it  is  sufficient  to  rest 
my  argument  on  the  interpretation  of  the  words  suggested  by 
Stephen,  J.     Upon  the  facts  before  the  magistrate  no  adequate 
conception  can  be  formed  of  what  was  the  character  of  this  as  a 
political  rising.     Who  can  say  in  that  state  of  disorder  and  com- 
motion before  the  Government  House  what  was  the  exact  order 
or  state  of  things  as  they  happened  f     But  this  result  follows  : 
that  at  the  time  the  gates  were  broken  down,  and  the  surging 
mass  of  people  rushed  into  the  building,  there  is  evidence  tending 
to  show  that  a  shot  was  fired  by  Castioni  which  resulted  in  the 
death  of  Bossi.     The  conclusion  is  inevitable  that  the  shot  was 
fired  in   a  political  rising,  and  in  supposed  furtherance  of  a 
political  rising,  at  a  time  when  they  had  not  got  possession  of 
the    Government   House,  and    when   there    were    armed   gen- 
darmerie inside,  who  might  at  any  moment  offer  fatal  resistance 
to  the  assault  by  causing  loss  of  life.     There   is  evidence  of 
resistance  up  to  the  last,  for  it  is  not  until  after  Bossi  is  shot  that 
the  first  sign  is  made  of  acquiescence  in  the  object  of  the  revolt,  by 
Gianella  appearing  and  waving  a  white  handkerchief.     There  is 
not  the  slightest  evidence  to  support  or  justify  the  suggestion 
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Br  CABnoRi.  that  this  was  an  aot  of  private  vengeance  or  p^*sonaI  politioal 
J7^  assassination.  The  question  of  the  political  or  non-political 
1        character  of  the  act  cannot  depend  upon  the  cold^  impartial 

Extradition^—  opinion  of  a  coart  of  justice  as  to  whether  it  was  or  was  not 

^^pVr^  necessary  at  a  moment  of  great  popular  excitement^  with  an 

offence—     armed  multitude  on  the  one  hand,  and  on  the  other  an  armed 

Renewal  of   gendarmerie  in  possession  of  the  G-ovemment  House  on  which 

^'^llJ*^^*  assault  is  being  made.     It  is  impossible  the  Legislature  could 

Extrad/iU^  have  intended  the  question  to  be  determined  on  such  narrow  and 

Acts,  1870    blender  grounds.    It  may  be  said  that,  this  being  a  matter  which 

amd  187a--   comes  before  the  magistrate  under  the  statute,  and  the  magis- 

c  62- 86  4?  37  *^**®  ^^^^^8  arrived  at  a  certain  conclusion,  if  there  was  any 
Ftci.c.  60.  evidence  to  support  his  conclusion,  this  court  cannot  disturb  it. 
The  authorities  for  that  proposition  are  Ex  pa/rte  Huguet  (29  L.  T. 
Rep.  N.  S.  41 ;  12  Cox  C.  C.  55)  andiZa^.  v.  Maurer  (10  Q.  B.  Div. 
513) ;  but  in  both  those  cases  the  offence  charged  was  admittedly 
an  extradition  offence,  i.e,,  fraudulent  bankruptcy,  and  the  sole 
question  was,  whether  or  not  there  was  evidence  of  the  fact  of 
fraudulent  bankruptcy  and  nothing  more.  [Dbnman,  J.  referred  to 
Re  Mise  Oounhaye,  28  L.  T.  Rep.  N.  S.  761 ;  L.  Rep.  8  Q.  B.  410.] 
As  a  general  rule,  no  doubt  this  court  is  not  a  Court  of  Appeal 
from  a  magistrate's  decision  on  matters  within  his  jurisdiction 
ordinarily.  On  the  other  hand,,  there  is  no  case  in  which  the 
question  of  what  is  an  offence  of  a  political  character  has  come 
before  this  court  at  all  since  the  Act  of  1870  \  and  such  a  case 
stands  on  an  entirely  different  footing,  for,  in  the  form  in  which 
it  comes  before  the  court,  it  is  not  strictly  an  appeal  at  all  from 
the  magistrate's  decision,  because  it  is  obvious  that  the  case  may 
again  and  again  occur  in  which  when  a  fugitive  criminal  is  brought 
before  the  magistrate  in  the  country  in  which  he  for  the  time  is 
living,  he  may  not  have  at  his  command,  when  the  hearing  comes 
on,  the  means  of  presenting  his  whole  case  before  the  magistrate. 
This  case  is  an  apt  illustration  of  the  point,  and  therefore  it  is 
clear  that,  as  there  is  the  right  to  move  for  a  habeas  corpus,  that 
right  is  not  restricted  to  moving  merely  on  the  materials  before 
the  magistrate,  but  it  is  open  to  the  court  to  say  whether,  upon 
the  whole  of  the  facts  as  they  are  now  brought  before  the  court, 
this  is  or  is  not  an  offence  of  a  political  character.  The  question 
is  one  of  law  depending  upon  the  facts.  The  fugitive  criminal 
is  exercising  a  right  which  the  law  gives  him  to  come  to  this 
court  and  say,  "  I  demand  my  relief  from  custody  on  the  ground 
that  there  is  no  reason  by  law  why  I  soould  be  detained  in 
custody.''  In  furtherance  of  that  contention  he  is  entitled  to 
bring  all  the  materials  that  he  can  before  the  court,  whether 
they  were  before  the  magistrate  or  not.  My  propositions  are : 
firstly,  that  this  is  not  strictly  an  appeal  from  the  magistrate  at 
all,  because  it  is  presented  on  new  materials ;  secondly,  it  is  an 
appeal  on  a  question  of  law  whether  it  is  an  offence  of  a  political 
character  or  not ;  lastly,  if  necessary,  I  say  that  upon  the  magis- 
trate's finding,  if  he  found  that  this  was  not  a  political  offence,  it 
was  a  finding  contrary  to  law. 
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The  Attorney-Oeneral,  Sir  R.  Webster,  Q.C.  (with  him  R.  8.  Re  Cisnovi. 
Wright)  for  the  commiiting  magistrate. — If  the  court  were  to        J7I7 

define  offences  of  a  political  character  in  the  way  indicated  by        ' 

Mr.  J.  S.  Mill  as  any  offence  committed  in  the  coarse  of  insar-  Ea^trtid/Hion,— 
rection    or   political    commotion,   the   consequences    would  be  ^^S"J?^J" 
extremely  grave.       Supposing  a  man  joins  the  mob   who  are     offencJ^ 
going  to  the  Gh>yemment  House  to  demand  entrance^  and,  being  Reviewdl  of 
armed  with  a  revolver,  thinks  fit  to  shoot  from  time  to  time  as   "^^jfj^^* 
he  is  going  along,  for  the  purpose  of  overawing — ^it  may  be —  SatradUion 
some  authorities  that  he  wishes  to  coerce,  and  that  he  shoots    Acts,  1870 
innocent  people  who  are  simply  by  force  of  circumstances  there,   <*•«*  1878— 
then,  according  to  that  view,  if  the  occurrence  takes  place  in  the  J52 .  35  ^37 
interval  of  time  between  the  starting  of  the  agitated  mob  and  Vtc^.  c.  60. 
their  demand  being   acceded   to   by  admission   beiug  gained, 
complete  immunity  would  be  given.     It  is  true  that,  in  an  appli- 
cation of  this  sort,  the  court  was  in  all  probability  not  intended 
to  have  its  hands  tied  or  its  judgment  fettered  simply  and  solely 
by  reference  to  the  materials  before  the  magistrate.      On   the 
other  hand,  it  could  scarcely  have  been  intended  that  the  court 
should  sit  in  appeal  from  the  magistrate's  decision  on  a  question 
of  fact.     It  is  not  suggested  that  the  court  could  not  review  the 
matter  if  the  magistrate   gave  himself  jurisdiction  by  miscon- 
struing the  evidence,  or  if  there  was  no  proper  evidence.     In  this 
particular  case  it  may  be  open  to  the  court  to  receive  evidence 
of  the  general  nature  of  the  matter,  so  as  to  be  able  to  consider 
whether  or  not  the  offence  was  of  a  political  character,  not  for 
the  purpose  of  varying,  but  of  supplementing  that  which  was 
before  the  magistrate,  provided  it  is  not  an  attempt  to  rebut 
the  facts  upon  which  the  magistrate  had  acted.      There  is  a 
broad  distinction  between  things  which  occur  in  the  course  of  a 
political  insurrection   and  things  which   are  necessary  or  are 
intended  for  the  furtherance  of  the  objects  of  the  political  insur- 
rection.     It  would  be  a  dangerous  doctrine  to   enunciate  that 
those  who  administer  the  laws  of  a  country  are  to  put  themselves 
in  the  position  of  a  young  man  carried  away  by  his  feelings  who 
has   taken  part  in  such  an  agitation  as  this,  for  then  persons 
might  be  allowed  to  commit  acts  not  necessary  for  the  furtherance 
of  a  revolution  simply  because   they  are  carried  away  by  their 
feelings  and  hot  blood.     It  was  difficult  for  the  magistrate  to 
have  come  to  the  conclusion  that  the  prisoner  took  part  in  this 
matter  from  political  motives,  seeing  that  he  had  been  resident  in 
England  for  seventeen  years ;  and  it  is  not  wise  to  hold  that  a 
person  who  mixes  himself  up  in  every  kind  of  dispute  shall  have 
immunity  from  every  violent  act  to  which  he  is  a  party.     This 
act  was  not  in  furtherance  of  the  political  object.     Whether  you 
take  the  materials  before  the  magistrate  or  the  fuller  matenals 
before  this  court,  it  appears  to  be  the  assassination  and  murder 
of  a  man  certainly  innocent,  against  whom  it  is  not  pretended 
that  the  populace  at  that  time  had  any  feeling,  who  was  doing, 
apparently  unarmed,  what  he  thought  at  the  time  was  his  duty. 
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Re  Cabiiont.  by  a  man  who  appears  to  have  fired  at  a  time  when  firing  was,  to 
^[^        say  the  least,  not  necessary  to  farther  the  ends  of  the  revelation. 

'        In  the  definition  of  a  political  offence  suggested  by  Stephen,  J., 

EatradiUon^  the  learned  author  clearly  meant  to  ezclnde  offences  occurring 

^^PolUical^  daring  the  time  of  and  not  wholly  or  in  part  necessary  for  the 

offence—     purpose  of  the  agitation.     The  court,  therefore,  shotild  support 

Beviawal  qf   the  magistrate's  order.     He  referred  to  Billot,  Traits  de  FExtra- 

«^fj^^«  dition,  p.  102 :  Kirchner  on  Extradition,  p.  80;  Sir  R.  Phillimore, 

sJntMtion  International  Law,  vol.  1,  p.  441. 

Acts,  1870  The  Soltcitor-Qeneral,  Sir  Edward  Clarke  (with  him  Woodfall) 
^^  J?^27^  for  the  Swiss  Government. — It  is  difficult  to  conceive  that  a 
e.  52  •  86  4-  37  q^^^stion  of  fact  upon  which  the  magistrate  has  taken  evidence, 
Vietc.  60.  and  upon  which  he  was  entitled  to  exercise  his  judgment,  is  one 
which  this  court  can  review  upon  affidavit  on  an  application  for 
habeas  corpus.  But  this  may  be  said  to  be  a  different  class  of 
case,  and  one  of  three  classes  of  cases  which  have  all  now  occurred 
and  been  argued  before  the  court ;  first,  where  there  is  a  question 
of  the  provision  made  by  the  law  of  a  foreign  State  with  regard 
to  a  prisoner  not  being  tried  for  an  offence  other  than  that 
for  which  he  is  surrendered,  as  in  the  case  of  Woodall  (59  L.  T. 
Eep.  N.  S.  549  and  841 ;  16  Cox  C.  C.  478) ;  secondly,  where 
there  is  a  question  whether  a  person  is  a  natural-bom  British 
subject  in  cases  where  surrender  of  that  subject  is  forbidden  by 
the  treaty,  as  in  the  case  of  Ouerin  (59  L.  T.  Bep.  N.  S.  538 ; 
58  L.  J.  42,  M.  C.) ;  thirdly,  where  the  question  is  whether  the 
offence  is  of  a  political  character,  as  in  the  present  case.  Those 
are  all  matters  which  differ  from  the  investigation  by  the  court 
of  the  magistrate's  conclusion  on  the  matters  of  fact  before  him, 
and  may  fairly  be  dealt  with  by  the  court  upon  additional 
affidavits.  What  the  court  has  now  to  determine  is  a  matter  of 
law.  The  contention  that  the  shooting  of  Rossi  was  a  political 
offence  is  not  borne  out  by  the  evidence,  for  it  is  shown  that 
Bossi  was  shot  when  he  was  not  resisting  in  any  way ;  and  the 
man  who  does  this  when  there  is  no  resistance  of  any  sort  being 
offered  is  a  stranger  unknown  to  the  witnesses  in  the  case.  That 
is  not  surprising,  because  he  had  been  seventeen  years  in  London. 
This  stranger  comes  at  a  time  when  it  cannot  be  suggested  there 
was  any  struggle  going  on  of  any  kind,  and,  according  to  three 
witnesses,  draws  a  revolver,  points  it,  and  deliberately  shoots 
this  unarmed  man,  who  is  doing  nothing  whatever  in  the  way  of 
resistance  to  what  is  taking  place,  and  directly  he  has  fired  and 
seen  Bossi  fall  says,  as  if  satisfied, ''  He  is  down  I  '^  and  turns  to 
go  away.  Under  such  circumstances  it  cannot  be  held  that  it 
was  an  act  incidental,  in  the  true  sense  of  the  word,  to  what  was 
going  on.  It  was  unprovoked  and  unjustified  by  any  fear  of 
violence  or  peril  on  the  part  of  the  man  who  did  it,  and,  if  capable 
of  explanation,  can  only  be  explained  by  some  personal  desire  for 
revenge  which,  whether  directed  in  such  a  manner  against  an 
individual  or  against  those  who  represent  a  political  party,  is 
equally  a  crime  within  the  treaty^  and  not  a  poktical  offence. 
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Woodfall  followed.  Be  Garioni. 

Sir  Charles  Russell,  Q.O.  replied.  "TTT 

Dbkkan^  J. — Looking  at  fche  extreme  importance  of  this  oase,         * 

I  shonld  have  been  disposed^  if  I  had  felt  any  serions  doubt  what-  Extradition— 
ever  as  to  the  coarse  that  I  onght  to  parsae^  to  have  taken  time,  ^!^??^^2S" 
not  so  much  to  consider  what  our  jadgpnent  should  be,  as  to  take    "Offence-- 
care  that  it  should  be  delivered  after  time  to  pat  it  in  the  best  Bevievoal  of 
possible  shape  we  could,  or  even  to  reduce  it  to  writing.     But  niagwtraWs 
there  are  many  considerations  which  apply  to  cases  of  this  sort.   ^gtradiHon 
One  is  that  here  is  a  man  in  custody  who  has  been  in  custody  for    AeU^  1870 
a  considerable  time,  and  that  no  greater  delay  than  is  reasonably    <^^  1878— 
necessary  ought  to  be  interposed^  if  our  decision  shoald  be  one  to  ^  53.  seja? 
the  effect  thai  he  oaght  not  to  be  in  custody  any  longer.     After  'yici,  c.  lo. 
the  very  able  and  the  very  fall  and  exhaustive  discussion  that  this 
case  has  had   on  the  part  of  the  most  learned  counsel,  I  am 
unable  to  entertain  a  doubt  that  npon  the  whole  of  this  matter  it 
is  a  case  in  which  we  ought,  upon  this  habeas  corpus,  to  order  that 
the  prisoner  should  be  discharged.    Now,  there  has  been  no  legal 
decision  as  yet  upon  the  meaning  of  the  words  contained  in  the 
Act  of  1870,  upon  the  true  meaning  of  which  this  case  mainly 
depends.     We  have  had  many  definitions  suggested,  and  great 
light,  I  think,  has  been  thrown  upon  the  possible  and  probable 
meaning  of  the  words  by  the  kind  of  arguments  that  have  been 
addressed  to  us,  applying  not  only  the  language  of  judges,  but 
language  used  in  text-books,  language  used  by  great  political 
authorities,  and  in  one  case  by  almost  learned  philosopher.     I 
think  it  has  been  useful  in  such  a  case  as  this  that  we  should  hear 
a  discussion  as  to  the  possible  meaning  of  the  words,  as  it  has 
occurred  that  they  ought  to  be  construed,  to  people  such  as  those 
whose  opinions  have  been  cited,  and  especially  I  may  apply  that 
observation  to  the  case  of  my  very  learned  brother,  whose  assis- 
tance we  have  on  this  occasion  in  deciding  the  present  case.  Now, 
I  do  not  think  that  it  is  necessary  or  desirable  that  one   should 
attempt  to  put  it  into  language,  in  the  shape  of  an  exhaustive 
definition,  exactly  the  whole  state  of  things,  or  every  state  of 
things,  which  might  bring  a  particular  case  within  the  descrip- 
tion of  an  offence  of  a  political  character.     I  do  not  think  that  we 
should  do  good  by  attempting  to  put  it  into  exact  and  exhaustive 
language — language  which  should  never  be  departed  from  as  far 
as  we  ourselves  were  concerned,  or  another  court  in  sitting  upon 
cases  of  this  kind.     I  do  not  think  that  is  desirable.     But  1  think 
it  is  necessary,  after  the  argument  we  have  had,  to  express  an 
opinion  as  to  one  matter,  at  all  events,  upon  which  I  do  enter- 
tain a  very  strong  opinion.     That  is,  that  if  the  description  of  the 
offence  to  be  brought  within  the  Act,  or  the  treaties,  given  by 
Mr.  John  Stuart  Mill  were  to  be  construed  in  the  sense  that  it 
really  means  any  act  which  takes  place  in  the  course  of  a  political 
rising  without  reference  to  the  object  of  it,  and  the  intention  of 
it,  and  other  circnmstaDces  connected  with  it,  then  I  should  say 
that  that  was  a  wrong  definition,  and  one  which  could  not  be 
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Ba  CAsnosL  legally  applied  to  the  words  used  in  the  Act  of  Parliament.  Sir 
j^  Charles  Russell  suggested  that ''  in  the  course  of ''  was  to  be  read 
1        with  the  words  following^  '^  or  in  furtherance  of/'  and  that  ^'  in 

ExWadittum^  furtherance  of ''  is  an  aMas  for ''  in  course  of     I  cannot  quite 

^^^uS^  think  that  was  the  intention  of  the  writer,  or  the  natural  meaning 
qffence^  of  the  expression ;  but  I  entirely  c<mcur  with  tl»e  obsenraiions 
BBviewdl  of  that  have  been  made  by  the  Solicitor-General,  that,  in  the  other 
n^fittrau's  sense  of  the  words,  if  they  are  not  to  be  construed  as  merely 
VsOradUian  equivalent  expressions,  that  would  be  a  wrong  deifinition.  I 
Acta,  1870  think  that  in  order  to  bring  the  case  within  the  words  of  the  Act, 
and  1878--  and  to  avoid  extradition  for  such  an  act  as  an  act  of   murder, 

^52 -^6^87  ^^^^^  ^^  ^^e  ^^  ^^e  extradition  offences,  it  must  be  at  least  shown 
Fm^.  e.  60.  that  the  act  which  is  done  is  being  done  in  furtherance  of — done 
with  the  intention  of  assisting  as  a  sort  of  overt  act,  in  the  course 
of  acting  in — a  political  matter,  a  political  rising,  or  a  great  dis- 
pute between  two  parties  in  the  State,  as  to  which  is  to  have  the 
government  in  its  hands — that  it  must  be  something  of  that  sort 
before  it  can  be  brought  within  the  meaning  of  the  words  used 
in  the  Act.  There  is  another  point  upon  which  I  have  an 
opinion.  Sir  Charles  Bussell  has  argued  that  in  every  case  it  is 
for  the  party  seeking  extradition  to  bear  the  onus  of  affirmatively 
bringing  it  within  the-  meaning  of  those  words.  On  the  other 
hand,  it  has  been  contended  that,  if  there  be  an  extraditable 
offence — ^a  murder  committed — the  onus  is  upon  the  person 
seeking  the  benefit  of  those  words  to  avoid  extradition  to  show  a 
case  in  which  extradition  can  be  avoided.  I  do  not  myself  think 
that  it  is  possible  to  decide  a  case  such  as  this,  or  the  true  mean- 
ing of  those  words,  by  applying  any  such  test  as  "  on  whom  is 
the  onus  V  I  do  not  think  it  is  intended  that,  upon  a  scrap  of 
h  prima  fade  case,  the  one  side  or  the  other  should  have  the 
right  of  throwing  upon  the  other  side  the  onus  of  proving  or 
disproving  his  position.  I  look  at  the  words  of  the  Act  them- 
selves, and  I  think  they  are  against  any  such  narrow  technical 
mode  of  dealing  with  the  case.  The  words  of  the  section  which 
are  in  question  are  :  ^'  A  fugitive  criminal  shall  not  be  surrendered 
if  the  offence  in  respect  of  which  his  surrender  is  demanded  is 
one  of  a  political  character .''  The  section  itself  begins  :  '^  The 
following  restrictions  shall  be  observed  with  respect  to  the 
surrender  of  fugitive  criminals.^^  There  is  nothing  said  upon 
whom  is  the  ontus  probandi,  or  that  it  shall  be  made  to  appear  b; 
this  side  or  that  side  in  such  a  case.  It  is  a  restriction  upon  the 
surrender  of  a  fugitive  criminal ;  and,  however  it  appears,  if  it 
does  appear,  that  the  act  that  he  did  was  in  the  judgment  of  the 
court  an  offence  which  would  otherwise  be  an  offence  according 
to  the  laws  of  this  country,  but  an  offence  which  is  one  of  a  poli^ 
tical  character,  then,  wholly  irrespective  of  any  doctrine  of  onus 
on  the  one  side  or  the  other,  that  is  within  the  restriction,  and  he 
cannot  be  surrendered.  That,  I  think,  is  enough  to  say  with 
reference  to  the  meaning  of  the  words.  Certain  oontentions 
were   raised  early  in  the  argument,  mainly   by   the   Solicitor- 
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General,   appearing  tor   the    Swiss   Grovernment^  which  at   the  JSeOisnoiii. 
moment  brought  inquiries  from  the  coart  as  to  whether  he  meant        "rrr 

to  press  his  argument  as  far  as  he  appeared  to  be  doing  at  the        ,' 

time^  and  they  were  really  met  fairly  by  the  Solicitor- General^ 
andj  I  think,  in  every  case  he  has  sooner  or  later  abandoned  the  ^^[*lf****^**~ 
contentions  which  he  seemed  to  be  making  in  the  sweeping  sense    ^poIMm^ 
in  which  he  appeared  to  be  making  them.     For  instance^   he     offence— 
seemed  to  be  saying  that,  if  the  magistrate  npon  this  question^  as   ^•eviewal  qf 
npon  any  other  qnestion,   once    made   up  his  mind   upon   the  *^5Se^iJJ^* 
matter,  that  is  a  question  of  fact  the  court  could  never  deal  with,   Bxt^aditUm 
and  which  it  had  no  jurisdiction  to  deal  with.     It  would  appear    ^c^  1870 
to  me  that  that  could  not  be  maintained  on  the  very  face  of  the  ^\  ^v^t 
Act  itself,  which  does  require  that  the  magistrate  should  inform  e.  i^,  39  ^  37 
the  prisoner  that  he  may  apply  for  a  habeas  oorpuis,  and,  if  be  is    Vict.  e.  60. 
entitled  to  apply  for  a  habeas  corpus^  I  think  it  follows  that  the 
Court  of  Qaeen's  Bench,  or  the  Queen's  Bench  Division  of  the 
High  Coart  of  Justice,  must  have  power  to  go  into  the  whole 
matter,  and  in  some  cases,  if  there  be  certainly  fresh  evidence 
and  cogent  evidence,  it  could  not  say  for  a  moment  that  it  would 
feel  itself  to  be  crippled  by  the  mere  fact  that  the  magistrate, 
npon  much  less  evidence,  or  perhaps  upon  the  same  evidence  in 
some  cases  it  may  be  suggested,  had  taken  a  different  view  of  the 
matter.     That  I  thought  it  necessary  to  state  by  way  of  protest 
against  any  such  view  of  the  very  jurisdiction  upon  haAeas  corpus 
upon  an  inquiry  as  to  whether  a  habeas  corpus  ought  to  issue. 
Now,  with  those  observations,  and  with  the  observations  which 
have  been  made  by  the  counsel  on  both  sides,  and  the  admissions 
that  have  been  made  on  both  sides — ^to  some  extent   there  were 
admissions  on  both  sides — ^it  seems  to  me  it  does  come  plainly  to 
a  simple  question  of  mixed  law  and  fact,  mainly  indeed  of  fact,  as 
to  whether  here  the  facts  are  such  as  to  bring  the  case  within  the 
restriction  of  sect.  3,  and  to  show  that  it  was  an  offence  of  a 
political  character.     I  do  not  think  it  is  disputed  for  a  moment — 
it  has  been  contested  to  some  extent,  or  at  all  events  discussed, 
but  I  do  not  think  that  now  it  can  be  looked  upon  as  in  contro- 
versy in  any  way — that  there  was  at  this  time  existing  in  Ticino  a 
state  of  things  which  would  certainly  show  that  there  was  more  than 
a  mere  small  rising  of  a  few  people  against  the  law  of  this,  that, 
or  the  other  State.     I  think  it  is  clearly  made  out  by  the  facts  of 
this  case  that  there  was  something  of  a  very  serious  character 
going  on,  amounting,  I  should  go  so  far  as  Sir  Charles  Bussell  to 
say,  at  the  moment  in  that  small  community  to  a  state  of  war. 
There  was  an  armed  body  of  men  who  had  seized  their  arms  from 
the  arsenal  of  the  State ;  they  were  rushing  into  the  municipal 
council  chamber  in  which   the  Government   of  the  State  was 
assembled;  they   demanded  admission,  admission   was  refused, 
some  firing  took  place,  the  outer  gate  was  broken  down,  and  I 
think  it  also  appears  perfectly  plainly  from  the  evidence  in  the 
case  that  this  man  Castioni  was  a  person  who  had  been  taking 
part  in  that  movement  at  a  much  earlier  stage.    He  was  an  active 
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Re  Gabtioml  party  in  the  movement ;  he  had  taken  part  in  the  binding  of  a 
JTIT        member  of  the  Government  some  time  before  he  arrived  with 

;        his  pistol  in  his  hand  at  the  seat  of  the  Government.     He  had 

Extradition—  gone  with  multitades  of  men^  all  armed  with  arms  from  the 
Habeas  corpus  arsenal^  in  order  to  attack  the  seat  of  Government^  and  I  think 
-^PoKt*cai  j^  mxist  be  taken  that  it  is  quite  clear  that  from  the  very  first  he 
Reviewaiof  was  an  active  party^  one  of  the  rebellious  party  who  was  act- 
magietrate'e  {jxg  and  proceeding  on  the  attack  against  the  Government. 
^^^^^?Jr^  Now,  that  being  so,  it  resolves  itself^  I  think,  to  a  very  small  point 
Acts,  1870  indeed,  and  a  mere  question  really  of  evidence,  not  only  of  the 
and  1873-—  evidence  which  was  taken  before  the  magistrate,  bat  anything 
^62 -^6^87  *^*^  ^®  ^^  collect  from  the  evidence  that  we  have  before  us,  and 
Vict  cio.  from  the  whole  circumstances  of  the  case.  Before  dealing 
with  the  evidence  I  would  merely  say  one  thing  about  the 
message  which  the  Solicitor-General  objected  to  having  read, 
and  which  he  conceded  to  have  read  after  a  slight  discussion, 
upon  the  thorough  understanding  that  we  were  not  going  to 
Uhe  that  document  at  all  as  evidence  of  any  particular  fact,  but 
that  it  would  be  only  used  as  an  important  document  showing  that 
the  Government  of  the  country  had  themselves  looked  upon  this 
as  a  serious  political  rising,  and  a  serious  state  of  violence  by  a 
large  body  of  the  people  against  the  Government.  I  mean  so 
to  use  it,  and  have  never  thought  of  using  it  in  any  other  way. 
I  think  that  was  the  understanding  upon  which  we  allowed 
it  to  be  read,  and  I  feel  that  I  am  not  justified  in  using  it  for  any 
other  purpose.  Then  it  is  reduced  to  the  question  of  whether 
upon  the  depositions  sent  over,  and  upon  the  depositions  before 
the  magistrate,  and  upon  the  fresh  facte,  if  there^be  any  which  are 
brought  before  us  on  the  affidavite,  we  think  that  this  was  an 
act  done  not  only  in  the  course  of  a  political  rising,buta8  part  of  a 
political  rising.  Here  1  must  say  at  once  that  I  assent  entirely  to 
the  observation  of  Sir  Charles  Uussell — ^in  fact,  I  think  it  was 
first  suggested  by  myself — that  we  cannot  measure  or  decide  that 
question  merely  by  considering  the  act,  done  at  the  moment  at 
which  it  was  done,  a  wise  act  in  the  sense  of  being  an  act  which 
the  man  who  did  it  would  have  been  wise  in  doing  with  the  view  of 
promoting  the  cause*  in  which  he  was  engaged.  1  do  not  think  it 
would  be  at  all  consistent  with  the  real  meaning  of  those  words 
in  the  statute  if  we  were  to  attempt  so  to  Umit  it.  I  mean 
I  do  not  think  it  would  be  right  to  limit  it  in  the  way  sug- 
gested by  the  cross-examination  of  Bruni,  iiamely,  that  it  was 
not  necessary  at  that  time  that  the  act  should  be  done.  The 
question  really  is  whether  upon  the  &cts  it  is  clear  that  the  man 
was  acting  as  one  of  a  number  of  persons  engaged  in  acts  of 
violence  of  a  political  character  with  a  political  object,  and  as  part 
of  the  political  movement  and  rising  in  which  he  was  taking  part. 
Now,  the  only  shadow  of  a  suggestion  of  evidence  to  the  contrary, 
1  think,  amounte  to  very  little,  and  it  comes  to  really  a  nice  dis- 
quisition, a  very  able  and  powerful  disquisition,  as  to  the  facts  of 
the  case,  as  to  what  was  taking  place  at  the  exact  moment  at 
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which  the  shot  was  fired.     I  have  cirerally  followed  the  discas-  IZs  OAsnom. 
siou  as  to  the  faots  of  the  case^  and  if  it  were  necessary  I  coald        7^ 

go  through  them  all  one  by  one,  and  point  out,  I  thinks  that,        ^^ 

looking  at  the  way  in  which  that  evidence  was  given,  and  at  SaBtraditum— 
the  evidence  itself,  there   is  nothing   in    my  judgment   to  dis-  ^^^l^i^^^ 
place  the  view   which  I  have    taken   of  the  case,  which  I  do     offence^ 
take  of  the  case,  that  at  the  moment    at   which  Castioni  fired   Beviewdlof 
the  shot  the  reasonable  presumption  is — not  that  it  is  a  matter  of  ^f^Hi^8trate'$ 
absolute  certainty,  we  cannot  be  absolutely  certain  about  anything   gj^l^^ii^^ 
as  to  men's  motives,  but  the  reasonable  presumption  is — that  he    AeU,  1870 
at  the  moment  knowincr  nothincr  about  Bossi,  havinflf  no  spite   ^^  ^^78 — 
or  ill-will  against  Rossi  as  far  as  we  know,  fired  that  shot,  that  he  J^^.  33^37 
fired  it  thinking  it  would  ad7ance,  and   intending  it  to  be   in   Vici.  c.  60. 
furtherance  of  the  very  object  which  the  rising  had  taken  place 
in  order  to  promote,  and  to  get  rid  of  the  Government,  whom 
he  might,  until  he  had  absolutely  got  into  that  place,  and  got 
possession  of  them  to  a  larger  extent  than  had  then  taken  place, 
have  supposed  were  resisting  the  entrance  of  the  people  to  that 
place.     That  I  think  is  the  Fair  and  reasonable  presumption  to 
draw  from  the  facts  of  the  case.     I  do  not  know  that  it  is  neces- 
sary to  give  any  opinion  as  to  the  exact  moment,  there  is  some 
conflict  about  it.     There  is  evidence  of  shots  fired,  after  the  shot 
which  he  himself  fired,  and  putting  all  those  things  together, 
looking  at  it  as  a  question  of  fact,  I  have  come  to  the  conclusion 
that  at  the  time  at  which  that  shot  was  fired  he  did  do  it  in 
the  furtherance  of  the  unlawful  rising,  of  which  at  that  time  he 
was  a  party,  and  an  active  party,  a  person  who  had  been  doing 
active  work  from  a  very  much  earlier  period,  and  in  which  he 
was  still  actively  engaged.     That  being  so,  I  think  the  writ  ought 
to  issue,  and  that  we  should  be  acting  contrary  to  the  spirit  of 
this  enactment,  and  to  the  fair  meaning  of  it,  if  we  were  to 
allow  him  to  be  detained  in  custody  longer. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  prisoner  is 
asked  to  be  given  up  on  this,  which  undoubtedly  is  an  extradition 
crime  under  this  treaty,  that  is,  for  the  crime  of  murder;  and  un- 
doubtedly he  ought  to  be  so  given  up  provided  there  is  prima  fade 
evidence  of  the  crime  of  murder  having  been  committed,  unless, 
indeed,  it  is  shown  that  the  offence  of  murder  in  respect  of  which 
his  surrender  is  asked  is  one  which  was  a  political  offence.  Now, 
the  question  whether  there  is  prima  fade  evidence  that  Castioni 
committed  an  extradition  crime — that  is,  the  crime  of  murder — ^is 
one  which  I  may  dispose  of  in  a  very  few  words.  Nobody  can 
doubt  at  all  that  the  man  fiossi  was  shot  by  a  revolver  fired  by 
Castioni.  About  that  there  seems  to  be  no  real  question.  Under 
what  circumstances  he  shot  him,  and  when,  possibly  would  be 
matters  which  would  be  capable  of  argument  before  the  tribunal 
before  whom  he  might  be  tried.  Of  course,  if  it  could  be  esta- 
blished before  the  court  that  he  had  deliberately  taken  a  pistol, 
and  that  he  had  aimed  it  at  Rossi  without  any  justification  of 
any  sort  or  kind,  and  had  caused  the  death  of  Rossi,  there  would 
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Bi  OAgnam.  have  beeo  an  abundant  case,  a  oase  upon  which  he  ought  to  have 
—        been  tried  according  to  oar  law  of  the  crime  of  murder,  and 

!        pnnished  in  respect  of  that  crime.     Bat  it  is  said,  and  said  I 

Extradition—  think  rightly,  that  he  ought  not  to  be  given  np  upon  this 
^*^?*f  f?*]PJ**  ground ;  that  the  offence  of  which  he  was  guilty,  if  he  was 
~o#«ic*—  g°il^y  ^^  ^^^^  oflFence,  was  of  a  political  character.  That  is,  the 
Bemewal  of  murder  with  which  he  was  charged  was  in  itself  of  a  political 
magi8traie*8  character.  Now,  the  matter  has  been  before  the  magistrate,  and 
Bmtradition,  ^^®  magistrate,  acting  upon  the  information  and  the  evidence 
Acts,  1870  before  him,  has  come  to  the  conclasion  that  the  two  things  exist : 
atid  1878--  first  of  all,  that  there  is  abundance  of  evidence  to  justify  him  in 
r^52-  86^87  <5ommitting  the  man  to  be  tried  for  murder — ^that  is  to  say,  there 
Viet.  c.  60.  would  have  been  had  his  crime  been  committed  in  this  country; 
and  secondly,  he  has  come  to  the  conclusion  rightly  or  wrongly, 
on  which  I  shall  have  a  word  or  two  to  say,  that  the  offence  was 
not  of  a  political  character,  and  that  therefore  he  oaght  to  be 
given  np.  The  matter  now  comes  before  ns — I  will  not  say  to 
review  the  whole  of  his  decision,  bat  to  ask  ourselves  as  to 
whether  or  not,  having  regard  to  the  whole  of  the  circumstances 
which  are  now  brought  to  our  attention,  and  which  are  proved 
by  the  depositions  and  other  evidence  in  the  case,  we  come  to  the 
same  conclasion  as  the  magistrate,  or  whether  we  deliberately 
arrive  at  an  opposite  conclusion.  Now  it  seems  to  me,  for  the 
reasons  which  were  stated  in  the  course  of  the  arguments,  that, 
if  the  man  has  a  right  to  his  habeas  corpus^  or  to  move  for  a 
habeas  corpvs  in  order  that  the  case  may  be  reviewed,  or  for  the 
purpose  of  getting  his  discharge,  it  would  be  an  absurdity  to  say 
that  he  might  not  enter  into  those  matters  which  showed  that  he 
had  been  guilty  of  no  offence  at  all ;  and  I  should  have  said  that 
by  no  means  was  the  matter  concluded  by  the  magistrate's 
decision  that  he  be  committed  for  trial,  because  the  magistrate 
does  not  sit  when  he  is  committing  for  trial  as  a  magistrate 
sitting  finally  to  dispose  of  the  case  and  to  give  judgment  upon 
it,  but  he  states  his  opinion  that  there  is  a  prima  facie  case,  and 
upon  that  ground  he  signs  his  warrant  of  committal.  Again, 
with  reference  to  the  question  of  whether  the  magistrate  has  a 
right  to  deal  with  a  man,  and  to  deal  with  his  objection  to  being 
remitted  for  trial  in  respect  of  an  extradition  crime,  I  may  be 
wrong ;  but  I  myself  entertain  no  doubt  in  my  own  mind  that  the 
magistrate  has  no  right  and  no  jurisdiction  to  find  finally,  as  against 
the  prisoner,  whether  or  not  he  has  committed  that  crime  which  he 
is  charged  with  having  committed,  whether  that  is  of  a  political 
character.  Now,  the  sections  of  the  Extradition  Act  to  which  I 
desire  to  call  attention  are,  first,  sect.  8  (1)  that  a  fugitive 
criminal  shall  not  be  surrended  if  the  offence  in  respect  of  which 
his  surrender  is  demanded  is  one  of  a  political  character,  sach  as 
treason  or  other  matters,  or  if  he  prove  to  the  satisfaction  of  the 
police  magistrate  that  the  requisition  for  his  surrender  has  in 
fact  been  made  with  a  view  to  try  the  prisoner  for  an  offence  of 
a  political  character.     These  latter  words  undoubtedly  tend  to 
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show  that  Sir  Charles  Bassell  was  wrong  ia  the  view  that  he  He  OAwnam, 
takes  that  the  onas  is  upon  those  who  seek  for  the  extradition  to        ."rrr 

show  that  the  offence  oommitted  is  not  of  a  political  character,         .' 

because  it  mnst  be  upon  the  person  who  seeks  to  be  discharged  Extradition— 
on  the  ground  that  his  surrender  is  in  fact  asked  for  with  the  Baheaa  corpus 
view  to  pnnish  him  for  an  offence  of  a  political  character ;  the    ~'offen<»^ 
onus  of  establishing  that  is  upon  the  alleged  criminal  himself.    Beviewai  of 
Now,  sect.  9  and  sect.  10  seem  to  me  to  have  some  bearing  on  magistrate's 
the  question  as  to  whether  or  not  a  magistrate  is  called  upon   ggtraditi^ 
under  this   section    finally   to    give    any   decision  at  all  upon    Acts,  1870 
the  qaestion  of  whether  or  not  the  offence  with  which  a  man  is   «**<*  1873-- 
charged  is  of  a  political  character.     First  of  all,  the  9th  section  ^^52  .^315^37 
enacts  that, ''  When  a  fugitive  criminal  is  brought  before  the    yid  c.  60. 
police  magistrate,  the  police  magistrate  shall  hear  the  case  in  the 
same  manner,  and  have  the  same  jurisdiction  and  powers,  as  near 
as  may  be,  as  if  the  prisoner  were  brought  before  him  charged 
with  an  indictable  offence  committed  in  England.'^     If  he  were 
charged  before  the  magistrate  with  an  indictable  offence  com- 
mitted in  England,  the  question  of  whether  or  not  the  offence 
for  which  he  was  indicted  was  of  a  political  character  or  not 
would  make  no  difference.     But  under  this  section  the  magis- 
trate is  to  deal  with  him  as  though  the  offence  charged  were  for 
an  indictable  offence  committed  in  England.     Then  the  section 
goes  on  to  say,  ''the  police  magistrate  shalP'  not  adjudge  that 
the  offence  is  of  a  political  character,  but  he  ''  shall  receive  any 
evidence  which  maj  be  tendered  to  show  that  the  crime  of  which 
the  prisoner  is  accused,  or  alleged  to  have  been  convicted,  is  an 
offence  of  a  political  character,  or  is  not  an  extradition  crime.'' 
It  seems  to  me  that  the  language  of  this  part  of  the  9th  section 
in  itself  shows  that  the  onus  is  on  the  person  who  can  absolve 
himself  or  exonerate  himself  from  a  liability  of  being  handed 
over  to  the  Qt)vernment  of  the  territory  within  which  the  crime 
was  committed.    I  find  here,  in  furtherance  of  what  I  am  about  to 
say  about  this  question  of  the  jurisdiction  of   the  magistrate, 
sect.  10,  which  is  to  my  mind   by  no  means  unimportant :  "  In 
the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if 
the  foreign  warrant  authorising  the  arrest  of  such  criminal  is 
duly  authenticated,  and  such  evidence  is  produced  as  (subject  to 
the  provisions   of  this  Act)    would  according  to   the   law   of 
England  justify  the  committal  for  trial  of  the  prisoner  if  the 
crime  of  which  he  is  accused  had  been  committed  in  England, 
the  police  magistrate  shall  commit  him  to  prison,  but  otherwise 
shall  order  him  to  be  discharged.''     It  does  not  seem  to  give  the 
magistrate  himself  the  power  of  dealing  with  the  matter  other 
than  this :  he  is  to  consider  whether  the  crime  is  one  which,  if 
committed  in  England,  would  have  made  it  imperative  upon  him 
in  discharging  his  duties  to  commit  him  to  prison.     If  so,  he  is 
to  commit  him  to  prison ;  but  he  is,  as  I  have  already  shown  in 
sect.  9,  obliged  to  receive  any  evidence  which  may   be  ten- 
dered to  show  that  the  crime  is  of  a  political   character,  and 
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Be  GAsnoHi.  that  is  analogous  to  the  provisions  to  be  foand,  I  think  it  is^  in 

Mr.  Bossell  Gnrney's  Act^  which  makes  it  the  boanden  duty 

_J^  of  a  magfistratOj  if  a  prisoner  wishes  to  call  evidence  in  support  of 
Eatradition—  a  defence  which  he  intends  to  set  up  when  he  comes  to  be 
Haheaa  corpus  indicted^  it  makes  it  imperative  upon  tne  magistrate  to  take  that 
'~^f!^^    evidence  and  hand  him  over  to  the  tribunal  before  whom  he  is 


Beviewai  of  ultimately  to  appear.  In  furtherance  of  this  view  that  I  take^  I 
fnagi8trate*8  read  the  11th  section,  ''If  the  police  magistrate  commits  a 
E^^^Mion  ^^P^^^^  criminal  to  prison,  he  shall  inform  such  criminal  that  he 
AcU,  1870  will  not  be  surrendered  until  after  the  expiration  of  fifteen  days, 
and  I87dy-  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpvs,^^ 
^1"^^*'  which  may  very  well  mean  this :  "  I  have  power  to  commit  you 
^  Vict.  c.  io.  ^o  prison^  because  I  am  satisfied  that  you  have  been  guilty  of  a 
crime  to  which  the  extradition  law  and  treaty  applies  j  you  have 
a  right  to  have  any  evidence  taken  on  your  behalf  to  show  that 
you  are  a  criminal  who  ought  not  to  be  sent  out  because  your 
offence,  even  if  committed,  was  of  a  political  character.  I  will 
take  the  evidence  for  you.  You  have  fifteen  days  to  make  appli- 
cation for  your  release,  if  you  think  fit  to  move  for  a  habeas 
corpus/'  What  foUuws  afterwards  shows  that  it  is  not  the  magis- 
trate who  is  to  determine  these  matters,  but  it  is  the  Home 
Secretary  who  is  to  determine  whether  or  not  ultimately  the 
prisoner  is  to  be  sent  abroad,  because  the  second  part  of  the  11th 
section  goes  on  to  say,  ''  Upon  the  expiration  of  the  said  fifteen 
days,  or,  if  a  writ  of  habeas  corpus  is  issued,  after  the  decision  of 
the  court  upon  the  return  to  the  writ  as  the  case  may  be,  or  after 
such  further  period  as  may  be  allowed  in  either  case  by  a  Secre- 
tary of  State,  it  shall  be  lawful  for  a  Secretary  of  State,  by 
warrant  under  his  hand  and  seal,  to  order  the  fugitive  criminal  (if 
not  delivered  on  the  decision  of  the  court),  to  be  surrendered  to 
such  person  as  may  in  his  opinion  be  duly  authorised  to  receive 
the  fugitive  criminal.^'  These  are  the  provisions  of  the  Act.  I 
think  they  are  quite  sufficient  certainly  to  satisfy  me  that  the 
magistrate's  decision  is  by  no  means  binding  either  in  point  of 
law  or  in  point  of  fact,  and  that  when  these  matters  come  to  be 
considered  upon  the  habeas  corpus,  if  the  judges  have  to  consider 
the  case,  they  must  consider  the  case  as  it  is  before  them  at  the 
time  the  rule  is  discussed,  and  I  think  that  we  are  not  bound,  in 
considering  the  matter,  by,  though  we  pay  respect  to;  what  the 
magistrate's  views  were ;  we  give  weight  to  them  and  pay  con- 
sideration to  them,  but  not  at  the  expense  of  the  criminal,  if 
upon  the  whole  state  of  things  before  us  we  come  to  the  con- 
clusion, either  that  the  crime  has  not  been  committed,  and  thi^ 
there  is  no  prima  facie  evidence  of  it,  or  that  the  criminal  ought 
not  to  be  sent  out  to  his  own  Government  for  the  purpose  of  being 
dealt  with  by  reason  of  his  offence  being,  though  a  crime,  a  crime 
of  a  political  character.  Of  course,  I  do  not  myself  mean  to 
travel  through  the  facts,  which  seem  to  me  to  be  simple  enough. 
One  may  concede  that  there  was  evidence  of  a  crime,  concede  that 
if  it  were  not  of  a  political  character  the  man  ought  to  be  sent  out 
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under  the  warrant    from  the   Secretary   of    State;    bat    that  ReOAenom. 
brings  me    to  the   qaestiou  whether^  upon  the  present  occa-        ^ttt 

sion,   even  assuming  there  to   be   the    most   cogent  eyidence        ' 

of  the  crime    of   murder,   he   ought  to   be   sent   out,  having  Extradition^^ 
regard    to   that    provision  which   says   that    he    shall   not   be  ^^j^i^^^f' 
so  if  the  offence  with  which  he  is  charged  is  one  of  a  political      offence— 
character.     Now,  I  entirely  dissent — and  I  think  all  reasonable    Reviewai  of 
persons  would  dissent — to  the  proposition  that  any  act  done  in   "^?^''"^* 
the  course  of  a  political  rising,  or  in  the  course  of  any  insur-   Emtradition 
rection,  is  of  a  political  character.     Everybody  would  agree,  I    ActSy  1870 
think,  with  this,  that  it  is  not  everything  done  during  the  period   <*»<*  1878-- 
that  a  political  rising  exists  that  would  be  said  to  be,  or  could  be  ^  ^f,  gg  Jf^^j 
said  to  be,  of  a  political  character.     A  man  might  be  joining  in    yid.  c,  60. 
an  insurrection,  joining  in  a  rising,  joining  in  that  which  in  itself 
is   a  pure   political  matter,  but  notwithstanding  that  he  were 
engaged  in  a  political  rising,  if  he  were  deliberately  for  a  matter 
of  private  revenge,  or  for  the  purpose  of  doing  injury  to  another, 
to  shoot  an  unoffending  man,  perhaps  standing  on  his  doorway, 
because  he  happened  himself  to  be  one  of  an  insurgent  crowd  and 
had  a  revolver  in  his  hand,  no  reasonable  man  would  question 
that  he  was  guilty  of  the  crime  of  murder,  because  that  offence  so 
committed  by  him  could  not  be  said  to  have  any  relation  at  all 
to  a  political  crime,  namely,  a  crime  which  in  law  ought  to  be 
punished  with  the  punishment  awarded  to  such  a  crime.     Now 
what  is  the  meaning  of  crime  of  a  political  character  ?     I  have 
thought  over  this  matter  very  much  indeed,  and  I  have  thought 
whether  any  definition  can  be  given  of  the  political  character  of 
the  crime — I  mean  to  say,  in  language  which  is  satisfactory.     I 
have  found  none  at  all,  and  I  can  imagine  for  myself  none  so 
satisfactory,  and  to  my  mind  so  complete,  as  that  which  I  find  in 
a  work  which  I  have  now  before  me,  and  the  language  of  which 
for  the  purpose  of  my  present  judgment  I  entirely  adopt,  and 
that  is  the  expression  of  my  brother  Stephen  in  his  History  of 
the  Criminal  Law  of  England,   in   the  2nd   volume,  at  p.   71. 
Though  I  have  read  the  earlier  parts,  at  this  period  of  the  day  I 
cannot  do  more  than  refer  to  the  interpretations  other  than  those 
with  which  he  agrees  which  have  been  put  upon  this  '^  political 
character,''   but  I   adopt   his   definition   absolutely :    ^^  A   third 
meaning  which  may  be  given  to  the  words,  and  which  I  take  to 
be  the  true  meaning,  is  somewhat  more  complicated  than  either 
of  those  I  have  described.      An   act  often   falls  under  several 
different  definitions.     For  instance,  if  a  civil  war  were  to  take 
place,   it   would  be  high  treason    by  levying  war  against  the 
Queen.     Every  case  in  which  a  man  was  shot  in  action  would  be 
murder.      Wherever  a  house  was  burnt  for  military  purposes 
arson  would  be  committed.     To  take  cattle,  &c.,  by  requisitions 
would  be  robbery.     According  to  the  common  uses  of  language, 
however,  all  such  acts  would  be  political  offences,  because  they 
would  be  incidents  in  carrying  on  civil  war.     I  think,  therefore, 
that  the  expression  in  the  Extradition  Act  ought,  unless  some 
VOL.  xvn.  E 
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Jtie  Oaotioni.  better  interpretation  of  it  can  be  suggested^  to  be  interpreted  to 
^71^        mean  that  fugitive  criminals  are  not  t>o  be  sarrendered  for  extra- 
dition crimes  if  those  crimes  were  incidental  to  and  formed  a  part 


Extradition—  of  the  political  disturbances.     I  do  not  wish/'  it  goes  on  to  say. 

Habeas  c^TTpus  c<  ^Q  ®^^^r  into  details  beforehand  of  the  subject  which   might 

offence—     enter  into  judicial  consideration/'     The  question  has  come  under 

Beviewal  of  judicial  Consideration ^  and  having  had  the  opportunity  before  this 

magtstrat^  case  arose  of  carefully  reading  and  considering  the  views  of 
Extradition  ^7  learned  brother,  having  heard  all  that  can  be  said  upon 
Acts,  1870  the  subject,  I  adopt  his  language  as  the  definition  that  I  think 
and  1873--  jg  ^jj^   most  perfect  to   be  foand  or  capable  of  being  given, 

c.  52 ;  86  ^87  ^^  ^^  what  is  the  meaning  of  the  phrase  which  is  made  use  of 
Vict,  c.  60.  in  the  Extradition  Act.  Now,  were  these  acts  done  by  Castioni 
of  a  political  character  ?  That  there  was  a  general  rising  of  one 
party  there  can  be  no  doubt.  They  were  as  it  were  levying  war 
against  the  Gk)vemment.  That  they  anticipated  violence  and 
violent  resistance  there  can  be  little  doubt.  The  very  fact  that 
five  men  were  bound  together  of  the  opposite  party  to  this,  and 
put  in  front  of  those  who  were  making  the  attack,  shows  the 
object :  '^  We  expect  an  attack  to  be  made  upon  us ;  we  expect 
personal  violence,  and  these  five  persons  are  the  most  likely  if 
they  are  put  in  front  to  deter  those  who  would  offer  violence  to 
us  from  doing  so.''  Not  that  they  thought  it  would  be  absolutely 
so,  because  they  went  prepared,  armed  themselves,  some  with 
guns  and  others  with  revolvers,  to  make  this  attack  on  the 
Government  House.  I  think  it  is  immaterial  utterly  whether  or 
not  one  gate  was  broken  open,  or  whether  the  gates  had  been 
burst  open  or  not.  The  question  really  is,  whether  this  was  an 
act  done  by  the  prisoner  in  his  character  of  a  political  insurgent 
at  that  time,  and  I  do  not  think  it  signifies  whether  or  not  he 
had  come  into  Bellingona  on  the  day  before  or  on  the  morning  on 
which  this  occurrence  took  place.  If  he  was  honestly,  as  he  felt 
himself  to  be,  a  citizen  of  the  place,  and  was,  as  such,  taking 
his  part  in  a  movement  of  a  political  character  which  he  thought 
was  for  the  benefit,  or  which  he  chose  to  join  in  because  he 
thought  it  was  for  the  benefit,  of  the  political  side  to  which  he 
desired  to  attach  himself,  I  cannot  come  to  the  conclusion  that  he 
is  to  be  deprived  of  the  privilege  of  the  refuge  afforded  to  him 
simply  because,  even  after  the  palace  was  broken  into,  having  a 
revolver  in  his  hand  he  did  make  use  of  it  in  a  way  which  is  very 
much  indeed  to  be  deplored ;  because  I  find  no  evidence  which 
satisfies  me  that  his  object  in  firing  at  Bossi  was  to  take  that 
poor  man's  life,  or  to  pay  off  any  old  grudge  which  he  had 
against  him,  or  to  revenge  himself  for  anything  in  the  least 
degree  which  Sossi  or  anyone  of  the  community  had  ever  per- 
sonally done  to  him.  When  it  is  said  that  he  took  aim  at  Bossi 
there  is  not  a  particle  of  evidence  that  Bossi  was  even  known  to 
him  by  name.  Of  course  his  name  was  known  to  those  who  were 
thereabout,  but  there  is  not  a  particle  of  proof  that  his  name  was 
ever  known  to  the  prisoner  who  took  this  part.     I  cannot  help 
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myself  thinking  that  everybody  knows  there  are  many  acfcs  of  a  /26  Cabtioki. 
political  character  done  without  reason^  done  against  all  reason^        ^TTT 

but  at  the  same  time  one  cannot  look  too  hardly  and  weigh  in  too        ' 

golden  scales  the  acts  of  men  hot  in  their  political  excitement.  Extradition^ 
We  know  that  in  heat  and  in  heated  blood  men  often  do  things  ^^p^J^^ 
which  are  against  and  contrary  to  reason^  bat^  none  the  less^  an      offence- 
act  done  of  this  description  may  be  done  for  the   purpose  of  Reviewalof 
furthering  and  in  furtherance  of  a  political  act  and  a  political  *'^^*''*^' 
risings  even  though  it  is  an  act  which  may  be  deplored  and   sxtr^dUion 
lamented  as  even  cruel  and  against  all  reason  by  those  who  can    Ads,  1870 
calmly  reflect  upon  it  after  the  battle  is  over.     For  the  reasons  I   <^^  1873— 
have  expressed;  I  am  of  opinion  that  this  rule  ought  to  be  made  f sf.^e^^W 
absolute^  and  that  the  prisoner  ought  to  be  discharged.  Vici.c,  60. 

Stephen,  J. — I  am  of  the  same  opinion,  and  after  the  judg- 
ments which  have  been  given  I  shall  give  my  reasons  for  it  in 
the  fewest  possible  words.  I  published,  some  years  ago,  a  book 
which  has  been  considerably  quoted  to-day,  and  in  the  passage 
in  which  I  state  my  views  upon  this  subject  I  gave  what  appeared 
to  me  to  be  the  true  interpretation  of  the  expression  '^  political 
character.''  It  is  very  easy  to  give  it  too  wide  an  explanation. 
I  think  that  my  late  friend  Mr.  Mill  made  a  mistake  upon  the 
subject,  probably  because  he  was  not  accustomed  to  use  language 
with  that  degree  of  precision  which  is  essential  to  everyone  who 
has  ever  had — as  I  have  had  on  many  occasions — to  draft  Acts 
of  Parliament  which,  although  they  may  be  fit  to  be  understood, 
people  continually  try  to  misunderstand,  and  in  which,  therefore, 
it  is  not  enough  to  attain  to  a  degree  of  precision  which  a  person 
reading  in  good  faith  can  understand,  but  you  must  attain,  if 
you  possibly  can,  to  a  degree  of  precision  which  a  person  reading 
in  bad  faith  cannot  misunderstand.  It  is  all  the  better  if  he  cannot 
pretend  to  misunderstand  it.  Now,  having  given  you  my  view 
upon  that  subject,  I  really  have  no  more  to  say,  and  I  shall  say 
no  more  with  regard  to  the  interpretation  of  the  Act  of  Parlia- 
ment. I  will  say  only  with  respect  to  the  facts  which  have  taken 
place,  that  it  is  obvious  to  my  mind  that  the  shooting  on  this 
occasion  took  place  in  a  scene  of  very  great  tumult,  at  a  moment 
when,  if  a  man  decided  to  use  deadly  violence,  he  had  very  little 
time  to  consider  what  was  happening  and  to  see  what  he  ought  to 
do>  and  that  therefore  he  was  committing  an  act  greatly  to  be 
regretted.  On  the  whole,  I  feel  no  doubt  that  the  habeas  corpus 
ought  to  go,  and  that  the  prisoner  ought  to  be  set  at  liberty. 

Prisoner  discharged. 

Solicitors :  in  support  of  the  rule,  W.  H.  Phelan ;  for  the 
Swiss  Government  and  the  committing  magistrate,  The  Solid' 
tors  to  the  Treasury. 
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QUEEN'S   BENCH  DIVISION. 
Wednesday,  January  21,  1891. 

(Before  Pollock,  B.  and  Charles,  J.) 

Wkstmobb  (app.)  V.  Pains  (rosp.).  (a) 

Justice  of  the  pea^s — Appeal — Special  ca^se — Service  of  applica- 
tion to  state  case — Summary  Jurisdiction  Act,  1879  (42  ^  43 
Vict.  c.  49),  s.  33 — Summary  Jurisdiction  Rules,  1886,  r.  18. 

A  court  of  summary  jurisdiction^  composed  of  five  justices,  having 
convicted  the  appellant,  an  application  in  writing  was  made  to 
two  of  the  justices  to  state  a  special  case,  and  a  copy  of  such 
applic4ition  was  left  with  the  clerk  of  the  court. 

Held,  that  the  application  to  the  two  justices  wa^s  not  an  application 
to  the  court  within  the  meaning  of  the  Summary  Jurisdiction 
Act,  1879,  s.  33,  and  the  Summary  Jurisdiction  Rules,  1886,  r. 
18  ;  and  that  the  court  had  therefore  no  jurisdiction  to  hearaca^e 
stated  by  the  two  justices  to  whom  the  application  had  been 
made. 

THIS  was  a  case  stated  by  two  of  Her  Majesty's  jastices  of 
the  peace  for  the  borough  of  Dover,  under  the  statutes  20 
&  21  Yict.  c.  43  and  42  &  43  Yict.  c.  49,  s.  33,  subject  to  the 
preliminary  point  whether  a  legal  application  was  made  so  as  to 
give  the  said  two  justices  jurisdiction  to  state  such  case  upon 
questions  of  law  which  arose  on  the  hearing  of  the  information 
hereafter  referred  to. 

At  a  court  of  summary  jurisdiction,  composed  of  five  justices 
of  the  borough  of  Dover,  of  whom  the  justices  who  stated  the 
case  were  two,  sitting  at  the  sessions-house  in  the  borough  of 
Dover,  on  the  2nd  day  of  August,  1890,  an  information  preferred 
by  the  respondent  against  the  appellant  was  heard  and  deter- 
mined. 

The  information  was  laid  under  the  provisions  of  sect.  243  of 
the  Merchant  Shipping  Act,  1854,  against  the  appellant  for 
neglecting  to  perform  his  duty  as  a  seaman  on  board  the  British 
steamship  Empress. 

Both  the  appellant  and  respondent  were  represented  by 
counsel. 

After  hearing  the  evidence  the  court  unanimously  convicted 
the  appellant  of  the  offence  charged  in  the  information,  and 
under  the  power  given  them  by  sect  4  of  the  Summary  Jurisdic- 

(a)  Reported  by  W.  H.  Hobsfall,  Esq.,  Bftrrister-at-Law. 
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lion  Act^  1879  (42  &  43  Vict.  c.  49),  to  impose  a  fine  in  lien  of    Wbbimori 
imprisonment  they  adjudged  the  appellant  to  forfeit  and  pay  the       p  *'' 
sum  of  51.  5*.     The  conviction  was  signed  by  all  the  five  justices         ^"'' 
constitnting  the  court.     Immediately  after  the  decision  of  the        1891. 
court  had  been  given  the  appellant's  counsel  applied  orally  for  a        ."""^ 
case  to  be  stated  on  certain  questions  of  law  which  arose  during   ^J^l. 
the  hearing  of  the  information^  and  the  court  consented  to  accede     Appeal- 
to  the  application.  Special  case- 
On  the  8th  day  of  August,  being  within  seven  days  after  the   atmU^MtiL 
hearing  of  the  information,  the  appellant  served  on  two  of  the  to  state  case 
justices  a  written  application,  of  which  the  following  is  a  copy  :        -7^2  4r  43 

To  John  Lade  Bradley,  Esq.  and  John  Marshall,  Eaq.,  two  of  Her  Majesty's  justices  g^'  33^ 
of  the  peace  for  the  borough  of  Dover  in  the  county  of  Kent. — In  the  matter  of  an 
information  wherein  George  William  Weller  Paine  was  the  informant,  and  I  the 
undersigoed  Frank  Westmore,  of  4,  Portland- place,  Dover  aforesaid,  was  the  defen- 
dant, heard  before  and  determined  by  you  at  the  petty  sessions  held  at  the  Townhall, 
Dover,  aforesaid,  on  the  2nd  day  of  August,  1890,  I  beingdissatisfied  by  your  deter- 
mination of  the  said  information  as  being  erroneous  in  point  of  law,  do  hereby,  pur- 
suant to  the  statute  42  &  43  Vict  o.  49,  s.  33,  make  application  to  you  to  state  a 
special  case  setting  forth  the  facts  of  the  case  and  the  grounds  on  which  the  proceed- 
ing was  questioned,  in  order  that  I  may  obtain  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  thereon. — Dated  this  8th  day  of  August,  1890. 

Frank  Westmoke. 

This  written  application  was  addressed  to  two  only^  and  not  to 
all  the  five  justices  forming  the  court  of  summary  jurisdiction  by 
whom  the  information  was  heard  and  determined. 

The  appellant  also^  on  the  8th  day  of  August,  served  a  copy  of 
the  application  upon  the  clerk  of  the  court,  and  the  appellant 
entered  into  a  recognisance  as  is  required  by  the  statute  in  that 
behalf. 

Having  regard  to  the  case  of  Lockhart  v.  Mayor  of  St.  Albans 
(21  Q.  B.  Div.  188),  and  the  cases  cited  therein,  the  two  justices 
were  doubtful  if  the  statute  42  ^&  43  Vict.  c.  49,  s.  33,  and  rule 
18  of  the  Summary  Jurisdiction  Bules,  1886,  made  under  that 
Act,  have  been  complied  with  so  as  to  give  them  jurisdiction  to 
state  this  case,  and  they  accordingly  stated  the  case  subject  to 
the  opinion  of  the  court  whether  or  not  the  two  justices  had 
jurisdiction  so  to  do. 

The  facts  as  proved  before  the  court  of  summary  jurisdiction 
were  then  set  out. 

The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
8.  33,  provides  as  follows : 

(1.)  Any  person  aggrieved  who  desires  to  question  a  conviction,  order,  determina- 
tion, or  other  proceeding  of  a  court  of  summary  jurisdiction,  on  the  ground  that  it  is 
erroneous  in  point  of  law,  or  is  in  excess  of  jurisdiction,  may  apply  to  the  court  to 
state  a  special  case  setting  forth  the  facts  of  the  case  and  the  grounds  on  which  the 
proceeding  is  questioned,  and  if  the  court  decline  to  state  the  case,  may  apply  to  the 
High  Court  of  Justice  for  an  order  requiring  the  case  to  be  stated. 

(2.)  The  application  shall  be  made  and  the  case  stated  within  such  time  and  in 
such  manner  as  may  be  from  time  to  time  directed  by  rules  under  this  Act,  and  the 
case  shall  be  heard  and  determined  in  manner  prescribed  by  rules  of  court.    .    .    . 

The  Summary  Jurisdiction  Bules,  1886,  provide : 

Rule^lS.  An  application  to  a  court  of  summary  jurisdiction,  under  sect.  83  of  the 
Summary  Jurisdiction  Act,  1879,  to  state  a  special  case,  shaU  be  made  in  writing,  and 
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Wbrtmosb  *  ^P7  1^'^  ^'^^  ^^0  clerk  of  the  court,  and  may  be  made  at  any  time  within  aeven 

t),  clear  days  from  the  date  of  the  proceeding  to  be  questioned,  and  the  case  shall  be 

Paivk.  stated  within  three  calendar  months  after  the  date  of  the  application  and  after  the 

.._  recognisance  shall  haye  been  entered  into. 

—  Corrie  Orant  for  the  appellant. — The  question  raised  by  the 

Justices  of  the  magistrates  is^  whether^  the  application  to  state  a  special  case  under 
J^^^     sect.  33  of  the  Summary  Jurisdiction  Act^  1879^  must  be  made  to 
iS[p«ciai  ease— all  the  justices  who  constituted  the  court,  or  whether  an  appli- 
Serviceof    cation  to  two  o£  the  justices  is  sufficient  compliance  with  the 
toTtetscoM  statute.     [Pollock,  B. — The  question  is,  whether  we  have  juris- 
— 42  ^  43    diction  to  hear  the  case.     We  cannot  give  ourselves  jurisdiction, 
Vict,  e.  49,    if  we  have  not  already  got  it,  merely  because  both  parties  desire 
'•  ^^'       that  we  should  hear  the  case.]     All  the  five  justices  have  con- 
sented to  the  case  being    stated.      [Ghablbs,  J. — Is  not  the 
objection  raised  by  fche  justices  valid  ?     The  statute  says  that  the 
application  must  be  served  upon  the  court ;  does  not  that  mean 
all  the  justices  who  constituted  the  court?]      The   case  might 
have  been  heard  by  two  justices,  and    they  might  have  stated 
a    case.      [Charles,   J.  referred  to  Lockhart  v.   Mayor  of  St. 
Albans,  21  Q.  B.  Div.  188.]     In  that  case  there  had  been  no 
application  in  writing  at  all  to  any  of  the  justices  who  had  heard 
the  case,  but  merely  a  written  application  to  the  clerk.     It  has 
been  held  also  that  an   application   addressed  to  the  justices 
generally  without  naming  them  is  not  sufficient :  {Ourtia  v.  Bilss, 
37  L.  T.  Rep.  N.  S.  533;  reported  »ub  nom.  Mc  parte  Curtis, 
3  Q.  B.  Div.  13.)     In  this  case  the  application  bore  the  names  of 
the  two  justices  to  whom  it  was  made.     The  same  remarks  apply 
to  the  case  South  Staffordshire  Waterworks   Company  v.  Stone 
(57  L.  T.  Hep.  N.  S.  368 ;  19  Q.  B.  Div.  168).     [Chablbs,  J.— 
It  seems  to  me  that  the  court  must  mean  all  the  persons  who  have 
concurred  in  the  judicial   act  dealing  with   the  question  with 
reference  to  which  the  case  is  to  be  stated.] 

Finlay,  Q.C.  (with  him  Mansfield)  for  the  respondent.— This 
point  has  been  raised  by  the  justices  and  not  by  the  respondent, 
who  is  desirous  of  having  the  case  heard  upon  its  merits. 

Pollock,  B. — ^As  both  the  parties  to  this  appeal  are  anxious  to 
have  the  decision  of  the  court  upon  the  points  that  are  raised,  I 
regret  that  we  have  no  power  to  hear  the  case.  We  are  bound  by 
the  rules  which  provide  that  certain  steps  must  be  taken  before 
we  can  hear  a  special  case  such  as  this,  and  however  much  we  may 
desire  to  assist  the  parties  it  cannot  affect  the  conditions  prece- 
dent laid  down  by  the  Act  of  Parliament.  This  form  of  appeal 
from  a  court  of  summary  jurisdiction  by  way  of  a  special  case  is 
entirely  a  creature  of  statute,  and  the  Legislature  has  used  lan- 
guage with  reference  to  the  mode  of  procedure  which  is  extremely 
clear.  It  is  provided  by  the  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  33,  that  "  any  person  aggrieved  who 
desires  to  question  a  conviction  of  a  court  of  summary  jurisdiction 
on  the  Ki'ound  that  it  is  erroneous  in  point  of  law  or  is  in  excess- 
of  jurisdiction,  may  apply  to  the  court  to  state  a  special   case.'' 
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The  second    part   of  the  same  section  says :  ^'  The  application    Wbstmorb 
shall  be  made  and  the  case  stated  within  sach  time  and  in  such       ^  ** 

manner  as  may  be  from  time  to  time  directed  by  rales  under  this        ' 

Act/^    Now,  by  rule  18  of  the  Summary  Jurisdiction  Rules,  1886,        1891. 
which  were  made  under  that  Act,  it  is  provided  as  follows :  "  An  -     '  , 

application  to  a  court  of  summary  jurisdiction,  under  sect.  33  of  ^p^^_. 
the  Summary  Jurisdiction  Act,  1879,  to  state  a  special  case,  shall     Appeal- 
he  made  in  writing,  and  a  copy  left  with  the  clerk  of  the  court,  Sp^ialcase— 
and  may  be  made  at  any  time  within  seven  clear  days  from  the   appU^tion 
date  of  the  proceeding  to  be  questioned^  and  the  case  shall  be  to  state  case 
stated  within  three  calendar  months  after  the  date  of  the  appli-    —^^  ^  ^^ 
cation.''     Leaving  a  copy  of  the  application  with  the  clerk  to  the        , '33^^' 
justices,  which  was  done  in  this  case,  is  merely  a  matter  of  con- 
venience, and  cannot  affect  the  question  before  us.     The  applica- 
tion is  to  be  made  to  the  court  according  to  the  terms  of  the 
statute,  and  it  must  be  made  to  the  justices  who  constitute  the 
court.     It  is  obvious  that,  if  a  person  desires  a  case  to  be  stated, 
he  must  serve  each  justice  who  has  to  state  the  case  with  his  appli- 
cation.    The  facts  in  the  present  case  were  these :  An  information 
was  laid  against  the  present  appellant,  and  upon  the  hearing  he 
was  convicted  and  fined.     As  soon  as  the  decision  of  the  court 
was  given,  counsel  who  appeared  for  the  appellant  orally  applied 
for  a  case  to  be  stated  upon  certain  questions  of  law  which  arose 
during  the  hearing  ;  but  that  application  is  not  a  sufficient  com- 
pliance with  the  requirements  of  the  statute,  and  subsequently  the 
notice  in   writing  was  served,  not   upon  the  five  .justices  who 
constituted  the  court,  but  upon  two  only  of  them  at  their  private 
residences.     The  two  justices  who  were  so  served  have  stated  a 
case  raising  the  points  which  the  parties  desired  to  have  decided 
by  this  court.     But  that  does  not  comply  with  the  requirements 
of  the  statute,  which  says  that  the  case  shall  be  stated  by  the 
court.     If  the  court  happened  to  consist  of  four  justices,  two  of 
whom  decided  one  way  and  the  other  two  the  other  way,  it  could 
never  have  been  intended  that  either  two  of  the  justices  should 
be  able'  to  state  a  case  without  the  concurrence  of  those  who 
differed  from  them.    In  South  Staffordshire  Waterworks  Company 
V.  Stone  (57  L.  T.  Rep.  N.  S.  368;  19  Q.  B.  Div.  168)  the  court 
considered  that  the  application  in  writing  to  the  court  was  a  con- 
dition precedent  which  must  be  complied  with  before  the  case 
could  be  heard.     Lord  Esher,  M.R.  also  clearly  thought  in  Lock- 
hart  V.  Mayor,  8fc,,  of  St.  Albans   (21  Q.  B.  Div.  188)  that  the 
court  meant  the  court  that  decided  the  case.    It  is  clear,  therefore, 
that  this  case  is  not  stated  so  that  we  can  hear  it,  and  the  appeal 
must  therefore  be  dismissed. 

Chables,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Shaen,  Boscoe,  Massey,  and  Go. 

Solicitors  for  the  respondent.  Bower,  Cotton,  and  Bower,  for 
Mowll  and  Mowll,  Dover. 
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QUEEN'S  BENCH  DIVISION. 

Jan.  28  and  29. 

(Before  Pollock^  B.  and  Charles^  J.) 

BuDD  V,  Lucas,  (a) 

Merchandise  MarJes  Act,  1887 — Trade  marJe  or  description — 
Application  of  false  trade  description — Delivery  of  invoice  with 
the  goods — Admissibility  of  evidence  of  previous  transactions — 
Master  and  servant — Criminal  liability — Onvs  of  proof — 50  ^  51 
Vict,  c,  28,  s.  2,  sub-sect.  1  (d) ;  s,  3,  sub^sect.  1 ;  s.  5, 
sub'Sect.  1  (d),  and  svb-sect.  3. 

The  respondent  sold  and  caused  to  be  delivered  to  the  appellant  six 
casks  of  beer,  and  at  the  same  fims  or  immediately  afterwards 
delivered  to  him  an  invoice  describing  the  six  ca^ks  as  barrels,  a 
barrel  meaning,  according  to  the  custom  of  the  trade,  thirty^six 
gallons.  The  appellant,  finding  that  the  measure  wcls  short, 
preferred  an  information  against  the  respondent  for  unlawfully 
applying  a  false  trade  description  contrary  to  the  Trades  Mark 
Act,  1887.  The  justices  were  satisfied  that  short  measure  had 
been  delivered,  but  refused  to  receive  evidence  of  previous  short 
deliveries,  and  considered  that  the  respondent  had  no  intention 
to  defraud.  They  held  that  the  delivery  of  the  invoice  was  not 
a  false  trade  description  within  the  Act,  and  dismissed  the  infor- 
mation, but  stated  a  case  ;— 

Held  {remitting  the  case),  without  expressing  an  opinion  whether 
the  justices  ought  to  have  convicted  or  not  on  the  evidence  before 
them,  that  the  delivery  of  the  invoice  with  the  goods  might,  under 
the  circumstances,  be  a/n,  application  of  a  false  trade  description 
within  the  meaning  of  the  statute  ;  that  the  justices  were  wrong 
in  excluding  the  evidence  tendered  as  to  previous  short  deliveries ; 
and  that  the  old  law  that  a  master  is  not  liable  criminally  for  the 
acts  0/  his  servant  has  not  beeii  altered  by  the  Merchandise  Marks 
Act,  1887,  with  respect  to  offences  thereunder,  except  that  the  onus 
is  placed  on  the  defendant  of  showing  that  hearted  without  intent 
to  defraud. 

CASE  stated  by  justices  of  the  peace  for  the  city  of  Coventry, 
under  20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 
The  appellant,  George  Budd,  a  licensed  victualler  occupying  a 
public-house  in  Coventry,  laid  an  information  before  the  justices 
of  that  city   against  the   respondent,  M.  P.   Lucas,  a  brewer, 

(o)  Reported  bj  Alfrkd  H.  Ljcfbot,  Esq.,  Barrister-at-Law. 
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charging  him  that  he  did  on  the  16bh  day  of  Janaary^  1890^  Bddd 

anlawfnlly   apply  a    certain   false    trade    description^     namely^  ^- 

''  barrel  ^'  to  certain  goods^  to  wit^  a  certain  cask  of  beer  false  as  

to  the  measure  or  gango  thereof^  contrary  to   the  Merchandise  1891. 

Marks  Act,  1887.  Merehi^is^ 

The  charge  was  heard  before  the  magistrates  at  the  petty   ^farhs  A^ 
sessions,  and  the  information  was  dismissed ;  but   subsequently,  1887— Trac^ 
on   the  application  of  the  appellant,  the    magistrates  stated  a  ^^cription  — 
case.  f  ffiiitA 

The  facts  of  the  case  are  shortly  as  follows  :  On  the  16th  day  description  — 
of  January,  1890,  the  respondent  caused  to  be  delivered  to  the    peliveryof 
appellant  six  barrels  of  beer.     The  barrels  were  taken  into  the  ^^^^^^ 
cellar  of  the  appellant  by  the  respondent's  carman,  and  an  invoice      dence— 
in  the  handwriting  of  the  respondent's  clerk  was  left  with  the  AdmiseihiUty 
appellant's   wife   at   or   immediately  after  the   delivery   of  the  ^^  *^*^c«  of 
barrels.     On  the  invoice  were  the  following  words :  "  Mr.  Budd,  transacHona 
Coventry. — Bought   of    Lucas,    Blackwell,    and    Arkwright. —  —Liability 
6  Brls.  XXXK.     14Z.  8s/'     One  of  these  barrels  was  found  to  be  ^^^J^'^^ 
deficient  in  size,  and  when  it  had  been  emptied  the  appellant  "*_5o  111" 
measured  it  with  an  Imperial  gallon  measure,  and  found  that,    Vict  e.  28, 
instead  of  thirty-six,  he  could  not  get  quite  thirty-four  gallons  of    "•  2,  3,  5. 
water  in. 

On  a  previous  occasion  the  appellant  had  had  reason  to  com- 
plain of  the  delivery  of  short  measure,  and  on  the  3rd  day  of 
November,  1889,  he  had  written  to  the  respondent's  firm  that,  in 
consequence  of  a  rumour,  he  had  had  one  of  the  respondent's 
barrels  measured  with  a  standard  measure^  and  that  he  had  found 
that  it  only  contained  thirty-four  gallons,  full  up  to  the  top, 
without  allowing  any  space  for  hops,  so  that  there  was  at  least 
two  and  a-half  gallons  short  measure. 

At  the  hearing  before  the  magistrates  it  was  admitted  by  the 
respondent  that  the  expression  a  '*  barrel "  of  beer  means,  accord- 
ing to  the  custom  of  the  trade,  a  cask  containing  thirty-six 
gallons. 

On  behalf  of  the  appellant  evidence  was  tendered  of  a  previous 
delivery  of  barrels  containing  short  measure ;  but  this  was 
objected  to,  and  the  Bench  refused  to  admit  the  evidence. 

For  the  defence  and  on  behalf  of  the  respondent  evidence  was 
given  that,  after  the  letter  of  the  3rd  day  of  November,  particular 
instructions  were  given  to  the  coopers  employed  by  the  respon- 
dent not  to  serve  out  barrels  unless  they  were  of  full  size. 

In  reply  on  behalf  of  the  appellant  evidence  was  tendered  to 
prove  that  barrels  deficient  in  size  were  sent  with  every  lot  of 
beer  that  he  had  received  since  the  3rd  day  of  November.  But 
this  was  objected  to,  and  the  magistrates  allowed  the  objection. 
On  behalf  of  the  appellant  it  was  contended  that  the  sending  of 
the  invoice  with  the  goods  was  an  application  of  a  false  trade 
description  within  the  statute ;  and  further,  that  respondent  was 
criminally  liable  for  the  acts  of  his  servants.  The  justices  were 
satisfied  from  the  evidence  that  the  barrel,  one  of  the  said  six 
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BuDD        barrels  which  formed  the  subject  of  the  present  charge^  would 
-  ^'-  not  contain  thirty-six  gallons^  being  too  small  to  hold  that  qnan- 

*       titj^  and  that  the  appellant   did  not  in  fact  receive  thirty-six 

1891.        gallons  of  beer ;  bat^  after  hearing  the  evidence  and  the  argu- 

,-   T     n.     ments  laid  before  them,  they  said  they  were  of  opinion  that  this 

Marks  Act,    ^^  ^^^  ^  ^^^^  coming  Within  the  meaning  of  the  Merchandise 

1SS7— Trade  Marks  Act^  1887^  and^  although  satisfied  the  barrel  in  question 

^A^^r*^tL^  was  sent  out  with  short  measure,  were  of  opinion  that  there  was 

^Mse      ^^  intention  on  the  part  of  the  respondent  to  defraud  the  appel- 

descripHon  —  lant.     They  held  that  the  mere  delivery  of  the  invoice  was  not  a 

Deliyery  of   sufGlcient  application  of  a  false  trade  description  within  the  terms 

ooodfr^^'-  ^^  ^^^  statute,  and  accordingly  dismissed  the  summons. 

dence-'  The  question  was,  whether  the  justices  were  right  in  dismissing 

Admissibility  the  summons,  and  the  following  questions  of  law  were  submitted 

^•^^^^""•^  to  the   High   Court  for  decision:    1.  Whether  the  delivery  of 

transactions  ^^^  invoice  with  the  barrels  under  the  circumstances  above  stated 

—Liability   was  an  application  of  a  false  trade  description  within  the  meaning 

of  master M  ^f  ^^^  Merchandise  Marks  Act,  1887?     2.  Whether  the  justices 

a^of servant  •    v*    •  i    j«         j.y_  •  i  x      j        -i  .        "'       • 

—50  4'  51     were  right  m  excluding  the  evidence  tendered  as  to  previous 
Vict,  c.  28,    transactions  between  the  parties  ?     3.  Whether  they  were  right 
ss.  2, 3, 5.     in  refusing  to  allow  the  two  witnesses  named  to  be  recalled  to 
give  evidence  in  reply  ?     4.  Whether,  assuming  the  case  is  within 
the  meaning  of  the  Act,  the  respondent  was  responsible  crimi- 
nally for  the  acts  of  his  servants  ? 

Sect.  2,  sub-sect.  1  {d)  of  the  Merchandise  Marks  Act,  1887 
(50  &  51  Vict.  c.  28)  enacts  that  every  person  who  ^^  applies  any 
false  trade  description  to  goods ''  shall  be  guilty  of  an  offence 
against  this  Act. 

Sect.  3,  sub-sect.  1,  defines,  for  the  purposes  of  the  Act,  the 
expression  'Hrade  description^^  as  meaning  '^any  description^ 
statement,  or  other  indication,  direct  or  indirect,  as  to  the 
number,  quantity,  measure,  gauge,  or  weight  of  any  goods ; " 
and  the  expression  '^  false  trade  description,''  as  meaning  '^a 
trade  description  which  is  false  in  a  material  respect  as  regards 
the  goods  to  which  it  is  applied.^' 

Sect.  5,  sub-sect.  1  {d)  enacts  that  a  person  shall  be  deemed  to 
apply  a  *^  trade  description  '^  to  goods  who  "  uses  ...  a  trade 
description  in  any  manner  calculated  to  lead  to  the  belief  that 
the  goods  in  connection  with  which  it  is  used  are  designated  or 
described  by  that     .     .     .     trade  description/' 

Poland,  Q.O.  {W.  Oraham  with  him)  for  the  appellant. — This 
case  comes  within  sect.  5,  sub-sect.  1,  of  the  statute.  The  court 
is  not  here  dealing  with  an  ordinary  trade  mark,  but  with 
an  actual  description.  The  Act  of  1862  might  not  have  covered 
this  case,  but  the  Act  of  1887  went  much  further  than  the  old 
Act.  It  is  true  the  invoice  was  not  nailed  or  attached  to  the 
barrel,  but  it  was  a  description  indicating  the  ''  quantity,  measure, 
or  gauge''  within  sub-sect.  1  of  sect.  3,  and  was  ^* applied"  or 
*'  used  in  a  manner  calculated  to  lead  to  the  belief"  that  the 
barrel  contained  more  beer  than  it  actually  did,  and  as  such  it 
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was  a   sufficient   false   trade   description    to    come   within   the        Bddd 
meaning  of  sect.  5,  sub-sect.  1.      It  is  not  necessary   for  the       t.,^- 

appellant  to  show  that  the  delivery  of  short  measure  was  inteu-        ' 

tional  on  the  part  of  the  respondent^  nor  is  it  necessary  for  him        1891. 
to  prove  any  intent  to  defraud :  {Wood  v.  Burgess^  61  L.  T.  Rep.        T^- 
N.  S.  598;  24  Q.  B,  Div.  162.)     The  magistrates  were  wrong  in    Marks  Act, 
not  admitting  the   evidence  tendered  by  the  appellant  as   to  IBS7~-Trada 
previous  short  deliveries.     It  may  be  that  the  respondent  would  dMcHptum  — 
not  be  criminally  liable  for  the  carelessness  of  his  servants  in  not     ^^^ue^ 
filling  the  casks^  or  for  the  servant  stealing  beer  out  of  the  casks ;  deaeription  — 
but   here   the   respondent  actually    supplied  his  servant    with    p^l^yeryof 
barrels  to  fill  which  would  not  contain  the  proper  measure^  and  !^2^^Eri. 
was  thus^  it  may  be  said^  actually  carrying  on  his  trade  with  false      denee— 
measures.     The  maGristrates  were  therefore  wroncf  in  dismissing  AdnUstibiUty 
the  snmmons^  and  the  case  should  be  remitted  to  them.  /*•'  !|JJJJ^^  ^' 

Ohannell,  Q.C.  {Hon.  A.  Lyttelton  with  him)  for  the  respon-   transactions 
dent. — This  Act  applies  to  labels^  but  not  to  invoices  or  bought    —LiaJ}iUty 
and  sold  notes.     The  whole  Act  must  be  read,  and  the  general  <^/ J*<"^  M 
purport  of  the  Act  is  to  prevent  the  putting  upon  the  market    _5o  ^  51 
goods  fraudulently  marked.     The  false  description  must  be  fixed    Vict.  c.  28, 
to  the  goods.     The  word  '^  apply  "  means  a  physical  connection.     **•  ^'  ^»  ^• 
Here  the  contents  were  not  marked  upon  the  barrels.     A  breach 
of  the  Act  cannot  be  committed  by  a  description  in  an  invoice 
which  is  addressed  to   a  specific  person.      The  Act   aims  at 
descriptions  addressed  to  any  persons  into  whose  hands  they 
may  come.     Sub-sect.  1  of  sect.  5  must  be  construed  with  a  view 
to  the  whole  object  of  this  Act^  and  limited  accordingly ;  the 
words  in  this  sub-sect,  {d)  are  very  general  and  very  large,  and 
must   be   controlled  by  the  general  policy   of   the  Act.      The 
respondent  had  no  knowledge   that   the  cask  was  deficient  in 
measure ;  he  had  acted  bona  fide  in  the  matter,  and  could  not  be 
held  criminally  liable  for  the  acts  of  his  servant:  {Ohisholm  v. 
Doulton,  60  L.  T.  Rep.  N.  S.  966 ;  22  Q.  B.  Div.  736.) 

Poland,  Q.C.  replied,  and,  in  answer  to  a  question  put  by  the 
Bench,  contended  that  in  this  case,  if  the  false  description  was 
used  and  appUed,  the  criminal  intent  must  be  presumed,  and  the 
onus  of  disproving  it  was  cast  upon  the  respondent. 

Pollock,  B. — This  case  raises  a  very  important  question,  and 
the  main  point  the  court  has  here  to  decide  is,  whether  the 
Merchandise  Marks  Act,  1887,  applies  to  such  a  case  as  has  been 
set  forth.  In  this  case  the  respondent,  who  is  a  brewer,  sent  out 
six  casks  of  beer,  which  were  delivered  to  the  appellant,  and  at 
the  same  time,  or  immediately  after,  caused  to  be  delivered  an 
invoice  describing  them  as  six  barrels,  and  the  charge  was  that 
in  so  doing  he  had  infringed  the  Merchandise  Marks  Act  of  1887 
by  applying  ^^  a  false  trade  description  to  goods.^'  This  invoice 
is  said  to  have  been  used  as  a  '^  trade  description,^'  and  it  is  alleged 
that  the  goods  in  relation  to  which  it  was  used  were  falsely 
described.  It  is  a  question  of  fact  to  some  extent  whether 
this  invoice  did  cause  an  offence  within  the  Act ;  that  is,  whether 
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BcDD       it  was  used  as  a  trade  description.     The  magistrates,  however, 
^'  have  not  receiyed  the  whole  of  the  evidence  offered  them,  and 

we  in  this  court  are  not  prepared  to  say  whether  they  ought  to 

1891.        have  convicted   on  the  evidence  before   them.     The    question 
__  T — ^_.     whether  such  a  case  comes  within  the  Act  of  1887  is  most  impor- 
Marks  Act,    ^^^*     ■^^   ^^^^  invoice  was   pomted   at    in   the   earner   Acts, 
1SS7— Trade  although  in  the  Act  of  1862  it  was  the  intention  of  the  Legislature 
description  —  to    punish    those    who    used   fraudulent    trade   marks    of  any 
o/Mm^  sort.      That   Act   related  to    ordinary  trade  marks.      The  Act 
description -^  of   1887,  however,  goes   much    further,   and   cannot    be   con- 
Deiivery  of  fined    to    cases    comprised    within    the   former   Acts.     It  uses 
^ao^^EiH'   l*i^g°*g®  ^ot  applicable  to  trade  marks,  and  employs  for    the 
dence—      first    time    the   words   '^  trade    description.^^      Sect.   3   defines 
AdmissibtUiy  "trade  description '^  as  *'any   description,  statement,  or  other 
of  evidence  of  indication,  direct  or  indirect,  as  to  the  number,  quantity,  measure, 
transactions   g^^g^)  OT  Weight  of  any  goods.^'     This  is  something  new.    And, 
—Liahility   again,  in  sect.  5,  which  deals  with  the  application  of  false  trade 
of  master  for  descriptions,  it  is  enacted  that  a  pei*son  shall  be  deemed  to  apply 
"*__50*Sr5i**  a  "  trade  description  ^'  who  uses  a  trade  description  in  any  manner 
Vict.  e.  28,    calculated  to  lead  to  the  belief  that  the  goods  in  connection  with 
ss.  2, 3|  5.     which  it  is  used  are  designated  or  described  by  that  trade  descrip- 
tion.    Here  we  have  the  case  of  a  person  who  ^^used''  a  trade 
description  "  in  connection  with  '^  particular  goods.     It  would  be 
cutting  down  the  Act  for  me  to  say  that  the  invoice  sent  with  the 
goods    could    not   be    described   as,  or   included  in  the  words 
''  trade  description.^'    I  therefore  am  of  opinion  that  the  Act  may 
apply    in   such  a  case  as  this.     Then  arises  another  question, 
namely,  whether  the  Act  complained  of  was  done  with  the  know- 
ledge of  the  person  charged  with  doing  it.    Evidence  was  tendered 
as  to  former  short  deliveries,  with  the  object  of  showing  that  the 
false  trade  description  was  used  with  the  knowledge  of  the  respon- 
dent.    This  evidence  the  magistrates  refused  to  admit,  and  in  so 
doing,  I  am  of  opinion,  acted  wrongly.     The  evidence  was  un- 
doubtedly  admissible,  for  it  might  have  shown  that  the  respon- 
dent  was  aware  of  what  occurred.     As  to  the  last  question, 
whether  a  master  is  criminally  responsible  for  the  acts  of  his 
servants,  I  can  only  say  that  the  old  law  on  that  subject,  namely, 
that^a  master  is  prima  facie  not  liable  criminally  for  the  act  of  his 
servant,  has  not  been  altered  by  the  Merchandise  Marks  Act  of  1887, 
with  respect  to  offences  thereunder,  except  that  the  onus  is  placed 
on   the   defendant  of  showing  that  he  acted  without  intent  to 
defraud. 

Charles,  J. — I  am  of  the  same  opinion.  As  to  the  first  question, 
all  I  can  say  is  that  in  such  a  case  the  delivery  of  the  invoice  may 
constitute  an  offence  within  the  Act,  and  under  proper  circum- 
stances a  conviction  might  be  sustained.  No  doubt  no  description 
of  the  measure  was  afBzed  or  applied  to  the  barrels ;  but  sect.  5 
enacts  that  a  person  who  uses  a  trade  mark  in  connection  with  the 
goods  shall  be  deemed  to  ^^ apply''  a  trade  description  to  such 
goods.     It  is  clear  that  by  sub-sect,  {d)   of  sect.  5  something 
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more  is  meant  than  mere  physical  connection  with  the  goods^  and 
therefore  I  think  the  nse  of  a  description  in  the  invoice  and  the 
delivery  of  snch  invoice  with  the  goods  might  be  a  use  calcu- 
lated to  lead  to  the  belief  that  the  goods  were  designated  by  that 
description.  Bnt^  as  the  whole  facts  have  not  come  before  us^  I 
cannot  say  positively  that  they  are  such  as  to  sustain  a  convic- 
tion. I  am  of  opinion  that  the  magistrates  were  wrong  in 
refusing  to  receive  the  evidence  tendered^  and  the  case  must  be 
remitted  to  them  with  an  intimation  that  the  delivery  of  the  invoice 
might  be  an  application  of  a  false  trade  description  within  the 
meaning  of  the  Merchandise  Marks  Act^  1887. 

Case  remitted. 

Solicitors  for  the  appellant^   Sharpe,   Parker,  Pritchard,  and 
Sharpe,  agents  for  Hughes  and  Masser,  Coventry. 

Solicitors  for  the  respondent^  Gope  and  Co.,  agents  for  Wright 
and  Haasall,  Leamington. 
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QUEEN'S  BENCH  DIVISION. 

Thursday,  Feb.  26,  1891. 

(Before  Cave  and  Wills,  JJ.) 

Re  Bellencoutbb.  (a) 

Saheas  corpus  —  Extradition  crirrte  —  Extradition  Acts,  1870 
(33  &  34  Vict.  c.  52)  ajid  1873  (36  ^  37  Vict.  c.  60)— Evidence 
required  to  justify  commitment  under — Embezzlement  and  fraud 
a^  bailee  or  agent — Misappropriation  of  money  by  notary  — 
—Larceny  Act,  1861  (24  ^  25  Vict.  c.  96),  ss.  75,  76. 

A  French  subject  was  arrested  in  Jersey  on  a  warrant  charging 
him  with  "  embezzlement  in  France  as  an  a^ent  or  bailee.^*  The 
French  diplomatic  representative  in  London  thereupon  requi- 
sitioned the  Secretary  of  State  for  his  surrender  on  the  ground 
that  he  was  OAumsed  of  the  crime  of  "  fraud  by  a  bailee ''  which 
was  an  extraditable  offence  under  the  Extradition  Acts,  1870 
and  1873. 

Sir  John  Bridge,  the  police  magistrate  sitting  at  Bow-street,  com- 
mitted him  to  take  his  trial  in  France  upon  a  warrant  charging 
him  with  *'  embezzlement  and  fraud  as  an  agent  or  bailee," 

(a)  Reported  by  Hbhsy  Luqe,  Esq.,  Barrister-At-Law. 
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JU  Bbllen-  The  foreign  warrant,  issued  in  France,  charged  him  tvith  having 
"^^"^'-  embezzled  or  misappropriated  stums  of  money  which  had  been 
1891.  delivered  to  him  in  his  capa/^ity  of  notary/^ 
Held,  that  tJiere  was  nothing  in   the   technical  point   that   the 

^v^i^i^-?^  ^^^^^^^*  ^^^^  ^^^  *^  P^^P^  /^^^"^f  ^^  ^'*^'  ^''^  differed  the 
—Effidenee*-^  one  from  the  other ;  that  the  term  used  in  the  French  warrant, 
Embezzlement  obus  de  confiance,  or  fraudulent  misappropriation  of  money 
hy  agent  or  deposited  with  the  prisoner  in  his  capacity  of  notary  w  a  perfectly 
a^<Siria«o»  9^^^  offence  within  ths  schedule  to  the  Extradition  Act,  1870, 
of  money  hy       cmd  also  under  art,  3  of  our  Treaty  with  France,  clause  No.  18 

notary  —         of  the  list  of  extradition  crimes. 
I86i^24lh26  ^^^  olso,  that  all  that  is  necessary  is  to  call  the  attention  of  the 
Viet.  c.  96,        magistrate  to  what  he  is  required  to  do  in  the  case,  and  that  it 
88,  75, 76.         is  sufficient  if  his  attention  is  drawn  to  a  particular  crime  under 

the  Act,  and  it  is  for  the  magistraie  to  inquire  whetJier  the 
evidence  laid  hefore  him  establishes  a  prima  fade  case  of  whai 
would  be  a  crime  by  English  law,  and  such  as  would  justify  him 
in  committing  the  prisoner  for  trial  in  an  English  Court. 
Held  also,  that  the  facts  disclosed  on  the  depositions  warranted 
the  magistrate  in  coming  to  the  conclusion  that,  as  regards  four 
of  the  charges,  there  was  a  prima  facie  case  under  sect.  76  of  the 
Larceny  Act,  1861. 
Held,  further,  thai,  under  this  section,  embezzlement  in  the  sense 
of  fraudulent  misappropriation  may  be  committed  by  others  than 
clerks  or  servants,  i.e.,  by  bankers,  bailees,  or  agents  ;  and  that 
there  was  nothing  in  the  objection  that,  because  the  magistrate 
had  committed  on  all  the  rdneteen  charges,  the  warrant  would 
not  be  good  as  to  all  of  them  and  was  therefore  bad  as  to  all, 

THIS  was  a  French  extradition  case,  and  came  before  the 
court  upon  an  application  by  the  prisoner  Bellencoutre 
for  a  writ  of  habeas  corpus  with  a  view  to  his  discharge,  on  the 
ground  that  the  crime  of  which  he  was  accused,  viz.,  *'  fraud  by 
a  bailee,''  was  not  an  indictable  offence  within  the  Extradition 
Acts,  1870  and  1878." 

The  facts  were  as  follows :  On  the  16th  day  of  December, 
1890,  the  prisoner  David  Henri  Bellencoutre,  described  as  a  notary 
of  Tour,  Normandy,  was  arrested  at  Jersey,  upon  a  warrant, 
charging  him  with  embezzlement  in  France  as  an  agent  or 
bailee;  he  was  brought  to  England,  and  upon  the  requisition  of 
M.  Waddington,  the  diplomatic  representative  of  the  French 
Republic,  for  his  surrender  on  the  ground  that  he  was  accused  of 
the  crime  of  fraud  by  a  bailee  within  the  jurisdiction  of  the 
French  Republic,  the  Bight  Hon.  Henry  Matthews,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  made  an  order,  requiring 
Sir  John  Bridge,  the  chief  magistrate  at  Bow-street,  to  proceed 
in  accordance  with  the  Extradition  Acts  1870  and  1873. 

On  the  18th  day  of  December,  1890,  Sir  John  Bridge  com- 
mitted the  prisoner  to  take  his  trial  in  France  on  a  charge  of 
having  committed  the  crimes  of  ''  embezzlement  and  fraud  as  an 
agent  or  bailee  "  within  the  jurisdiction  of  the  French  Republic. 
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The   warrant  issued  in  France  for  the  apprehension  of  the  AsBillbw- 
prisoner  charfifed  him  with  having  "  embezzled  or  misappropriated      <wrR»« 
sums  of  money  which  had  been  delivered  to  him  in  his  capacity        iggi. 
of  notary."  

From  the  depositions  it  appeared  that  there  were  in  all  ^^^'  ?!?!^ 
nmeteen  charges  agamst  the  prisoner,  accnsmg  him  of  having  ^Evidence  — 
embezzled  or  misappropriated  certain  sums  of  money,  which  had  Emherxiemeni 
been  delivered  to  him  in  his  capacity  of  notary,  by  different  ^.^^\!^ 
persons,  for  purposes  of  investment  or  dealing  with  by  way  of  appropHat^ 
mortgage  or  otherwise,  all  of  which  moneys  he  had  appropriated  of  money  hy 
to  his  own  use,  which  was  a  criminal  offence  according  to  the     notary  — 

law  of  England.  l^sST-llils 

The  charges  were  of  the  following  nature  :  viet.  e.  96, 

In  one  case  a  person  named  Brigide  was  a  debtor  of  a  Miss  9$.  75, 76. 
Fouchard  to  the  extent  of  3000  francs,  which  she  was  pressing 
him  to  pay.  Brigide  thereupon  applied  to  Bellencoutre  to  raise 
the  money  by  way  of  loan,  Bellencoutre  procured  one  George  to 
advance  the  money.  Brigide  then  signed  a  deed  of  bond  upon 
which  Bellencoutre  received  the  amount,  but,  instead  of  paying  it 
over  to  Miss  Fouchard,  he  converted  it  to  his  own  use.  In 
another  case,  a  man  named  Labatard  bought,  through  Bellen- 
coutre, estates  at  Tilly-sur-SeuUes  for  the  sum  of  6000  francs,  of 
which  3000  francs  were  to  pay  off  a  mortgage  that  was  on  the 
estate,  and  the  remainder  was  to  complete  the  purchase.  On  the 
22nd  day  of  July,  1884,  Lebatard  paid  to  Bellencoutre  the  6000 
francs,  and  received  from  him  a  receipt  for  the  amount,  but  the 
mortgage  was  never  paid  off. 

In  another  case  Bellencoutre  borrowed  from  one  Dillee  7000 
francs  on  the  17th  day  of  February,  1889,  on  behalf  of  a  person 
named  Bailleul,  to  enable  Bailleul  to  pay  off  estates  which  he  had 
purchased  for  5000  francs,  and  a  debt  which  he  owed  to  a  Mr. 
Victoire  of  2000  francs.  Bellencoutre  paid  over  thd  5000  francs, 
but  converted  to  his  own  use  the  2000  francs. 

(In  these  cases  there  was  ^^  no  direction  in  writing  *'  which 
would  bring  them  within  sect.  75  of  the  Larceny  Act  of  1861.) 

In  another  case  a  person  named  Malassis  left  with  Bellencoutre, 
on  the  7th  day  of  October,  1889,  a  sum  of  6000  francs  on 
''deposit."  On  the  6bh  day  of  June,  1889  he  paid  him  5000 
francs,  on  the  13th  day  of  June,  1889,  he  paid  him  a  further  sum 
of  3000  francs.  To  these  sums  Bellencoutre  was  to  add  1000 
francs  interest,  which  he  had  received  upon  a  debt  dae  to 
Malassis,  making  in  all  15,000  francs,  and  it  was  agreed  to  invest 
this  amount  by  way  of  loan  to  one  Hue.  Bellencoi^tre  converted 
the  whole  amount  to  his  own  use. 

In  another  case  one  Lefortier,  in  January,  1890,  paid  Bellen- 
coutre 2500  francs  for  investment,  and  on  the  3rd  day  of  February, 
1 890,  a  deed  of  bond  was  drawn  up,  by  which  a  person  named 
Elie  acknowledged  himself  the  debtor  of  Lefortier  for  that 
amount ;  the  loan  was  agreed  for  five  years.  In  July,  1890,  Bellen- 
coutre told  Lefortier  that  Elie  had  repaid  the  money,  and  would 
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ReBKuxK'   find  him  anoilier  borrower.     On  the  2nd  day  of  September^  1890^ 

ooDrai.      Lef  ortier  demanded  either  his  title  or  the  money,  and  Bellencoatre 

1891.        gave  him  a  receipt  for  2500  francs,  stating  that  a  Mr.  Bassady, 

of  Paris,  was  the  borrower,  and  in  September  Bellencontre  paid 

?^eT  TT**  ^^™  interest  on  the  amount. 

—Evidence^      (^^  *^®  "^^  ^^^  cases  there  was  no  direction  in  writing,  but  it 
Embegtsiement  was  contended  that  they  were  deposits  for  safe  custody,  and  would 
h^i^—ir     ^^™®  within  sect.  76.) 
aj^ropWatiJn      ^he  remaining  cases  were  similar. 

of  money  hy       These  Crimes  were  provided  for  and  punished  by  art.  408  of 
notary  —     the  French  penal  code  which  enacts  : 

Larceny  Act, 

1861 24  ^  25      WhoeYor  shall  have  embezzled  or  misappropriated  to  the  injury  of  the  owners, 

Vict,  c.  96,  poBseBsors,  or  holders  any  efifects,  moneys,  goods,  bills,  receipts,  or  other  writings, 
8$,  75  76.'  containing  or  operating  in  obligation  or  discharge,  which  shall  haye  been  deliyered  to 
him  only  by  title  of  hire  of  deposit  under  writ,  security,  loan  at  interest,  or  for  a 
work  salaried  or  not  salaried,  upon  the  condition  to  return  them  or  account  for  them, 
or  to  employ  them  for  a  special  purpose,  will  be  punished  with  the  penalty  prescribed 
in  art.  406. 

By  the  Extradition  Act,  1870  (33  &  34  Vict,  c  52)  it  is 
enacted : 

Sect.  10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if  the 
foreign  warrant  authorising  the  arrest  of  such  criminal  is  duly  authenticated,  and 
such  evidence  is  produced  as  (subject  to  the  provisions  of  this  Act)  would,  according 
to  the  law  of  Ungland,  justify  the  committal  for  trial  of  the  prisoner  if  the  crime  for 
which  he  is  accused  had  been  committed  in  England,  the  police  magistrate  shall 
commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 

In  the  case  of  a  fugitive  criminal  alleged  to  have  been  convicted  of  an  extradition 
crime,  if  such  evidence  is  produced  as  (subject  to  the  provisions  of  this  Act)  would, 
according  to  the  law  of  England,  prove  that  the  prisoner  was  convicted  of  such 
crime,  the  police  magistrate  shall  commit  him  to  prison,  but  otherwise  shall  order 
him  to  be  dischaiged. 

Sect.  26.  I'he  term  "extradition  crime "  means  a  crime  which,  if  committed  m 
England,  or  within  English  jurisdiction,  would  be  one  of  the  crimes  described  in  the 
first  schedule  to  this  Act. 

The  term  **  fugitive  criminal "  means  any  person  accused  or  convicted  of  an  extra- 
dition crime  committed  within  the  jurisdiction  of  any  foreign  State  who  is  in  or  is 
suspected  of  being  in  some  part  of  Her  Majesty's  dominions. 

The  first  schedule  contains  v^  list  of  crimes,  among  which  are 
the  following : 

Embezzlement  and  larceny. 

Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or  member,  or  puUlc 
ofiScer  of  any  company  made  criminal  by  any  Act  for  the  time  being  in  force. 

By  the  Treaty  with  France  for  the  mutual  extradition  of 
fugitive  criminals,  one  of  the  crimes  for  which  extradition  is  to  be 
granted  is  as  follows : 

Art.  III.,  No.  IS.*— Abus  de  confiance,  ou  d^toumement  par  nn  banquier,  commis- 
sionaire, administratenr,  tuteur,  curateur,  liquidateur,  syndic,  officier  minist^riel, 
directeur,  membre,  ou  employ^  d*uno  soci^t^,  ou  par  toute  autre  personne. 

And  by  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96)  it  is 
enacted : 

Sect  75.  Whosoever,  having  been  intrusted,  either  solely  or  jointly  with  any  other 
person,  as  a  banker,  merchant,  broker,  attorney,  or  other  agent,  witii  any  money,  or 
security  for  the  payment  of  money,  with  any  direction  in  writing  to  apply,  pay  or 
deliver  such  money,  or  security,  or  any  part  thereof  respectively,  or  the  proceeds  or 
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Any  part  of  the  prooeeds  of  Bucb  seoarity,  for  any  parpoaOf  or  to  any  person  specified      He  Bbllbn. 
in  each  direction,  shall,  in  Tiolation  of  good  faith,  and  contrary  to  the  terms  of  each       oootrv. 

direction,  in  anywise  convert  to  his  own  use  or  benefit,  or  the  oae  or  benefit  of  any  . 

persons  other  than  the  person  by  whom  he  shall  have  been  so  intrusted,  such  money,  1801. 

secnrity,  or  proceeds,  or  any  part  thereof  respectively,  Ac.,  shall  be  gnilty  of  a  mis-  

demeanour  and  liable  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  Habeas  eorptu 
years,  and  not  less  than  three  years.  — Extradition 

Sect.  76.  Whosoever,  being  a  banker,  merchant,  broker,  attorney,  or  agent,  and Evidence 

being  intrusted,  either  solely  or  jointly  with  any  other  person,  with  the  property  Emhexzlement 
(including  money)  of  any  other  person  for  safe  custody,  shall,  with  intent  to  defraud,     {^^  agent  or 
sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert  or  appropriate  the  same,  or    bailee  —Mie- 
any  part  thereof,  to  or  for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  appropriation 
other  than  the  person  by  whom  he  was  so  intrusted,  shall  be  guilty  of  a  misdemeanour    qJ  mon^y  by 
and  liable  to  punishment  as  hereinbefore  last  mentioned.  notary 

On  tlie  6th  day  of  February,  1891,  a  motion  was  made  for  a  1861^24/25 
rule  nisi  for  a  habeas  corpus,  upon  an  affidavit  of  the  prisoner^  vict.  c.  96, 
who  stated  that  he  was  not  guilty  of  the  crime  of  "  fraud  as  an  ««•  75,  76. 
agent/'  or  ''  fraud  by  a  bailee/'  and  that  he  had  not  committed 
crimes  as  an  agent  or  bailee  within  the  meaning  of  the  Extradition 
Acts,  as  construed  by  English  law ;  that  the  warrant  of  the 
French  tribunal  charged  him  with  (a)  embezzlement,  (6)  mis- 
appropriating money  which  had  been  delivered  to  him  in  his 
capacity  of  notary  ;  that  these  were  crimes  for  which  punishment 
was  provided  by  art.  408  of  the  French  Criminal  Code,  and  there- 
fore the  crimes  for  which  his  extradition  was  sought ;  that  as  to 
the  crime  of  embezzlement  it  was  not  the  crime  known  to  the  law 
of  England  as  embezzlement,  and  as  to  the  crime  of  misappro- 
priating sums  of  money  delivered  to  him  in  his  capacity  as  notary 
there  was  no  such  offence  known  to  the  law  of  England,  and  that 
therefore  the  crimes  set  out  in  the  warrant  of  the  Juge 
d'Instruction  were  not  extradition  crimes ;  he  further  said  that 
the  requisition  of  the  Secretary  of  State  and  the  warrant  of  Sir 
John  Bridge  were  invalid,  by  reason  of  the  fact  that  the  crime  or 
crimes  charged  therein  were  not  the  same  as  the  crime  or  crimes 
charged  in  the  warrant  issued  by  the  Juge  d'Instruction  of  the 
French  Courts,  that  the  charges  were  not  definitely  stated,  that 
the  evidence  admitted  against  him  disclosed  other  offences  than 
those  for  which  his  surrender  was  sought^  viz.,  fraud  by  a  bailee, 
fraud  as  agent  or  bailee^  embezzlement,  misappropriation  as  a 
notary,  and  therefore  such  evidence  was  wrongfully  received ; 
and  as  to  the  sums  of  money  received  by  him  from  persons  in  his 
capacity  as  notary,  he  was  informed  and  believed  that  those 
persons  had  been  repaid  out  of  his  estate^  and  that  therefore  a 
criminal  charge  could  not  be  maintained,  and  extradition  ought 
not  to  be  granted. 

The  rule  nisi  was  granted  upon  the  following  grounds  : 

1.  That  the  French  warrant  is  the  warrant  which  must  be 
regarded  as  the  one  containing  the  crime  for  which  surrender  is 
asked.  The  crime  of  embezzlement  therein,  is  not  embezzlement 
according  to  English  law.  The  crime  of  misappropriating  money 
as  therein  charged  is  not  known  to  the  English  law.  The 
warrant  is  void  for  uncertainty. 

2.  The  English  warrants  of  arrest  and  committal  are  bad,  for 
VOL.  xvn.  s 
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RbBelukk-    dififering  from  tlie  French  warrant  as  also  from  the  requisition  of 
^^5^"™-      the  Secretary  of  State,  and  the  said  warrants  are  bad  as  differing 
X891.        one  from  the  other. 

3.  The  warrant  for  arrest  is  bad,  for  uncertainty. 

Habeas  corpus      4^  rj^y^Q  warrant  of  Committal  is  bad.     (a)  The  prisoner  has  not 

IL^'Mence—  committed  crimes  as  a  bailee,  or  an  agent  within  the  meaning  of 

Embezzlement  the  schedales   to   the  Extradition    Acts,  as    construed  by    the 

by  agent  or    English    law.       (6)  The   prisoner  will   be  tried  in   France   for 

^^0^^  embezzlement;  he  is  not  committed  therefor,     (c)  If  part  is  bad 

of  money  by  the  whole  is  bad. 

notary  —         5.  The  prisoner  will  be  tried  in  France  for  offences  committed 

mi'-^lls  ^®f^^®  surrender. 
Vict.c.9Qy  The  Solidtor-Qenefi^al  {^\T  E.  Clarke)  {H.Sutton  with  him), 
88.  75,  76.  for  the  Crown,  showed  cause. — As  regards  the  grounds  put  forth 
on  behalf  of  the  prisoner,  and  upon  which  the  rule  nm  was 
obtained,  most  of  them  were  technical,  and  the  last  was  quitiO 
unintelligible.  This,  however,  was  waived  ;  there  was  only  one 
substantial  ground,  and  that  was  the  fourth.  The  French  war- 
rant is  sufficient.  Ex  parte  Plot  (48  L.  T.  Kep.  N.  S.  120 ; 
15  Cox  C.  C.  208)  is  a  case  similar  to  this.  The  English 
warrants  also  are  sufficient.  If  the  warrant  of  committal  for 
surrender  is  sufficient,  then  the  warrant  of  arrest  is  immaterial. 
'^  Fraud  by  an  agent,''  upon  which  the  prisoner  is  committed,  is  a 
crime  within  the  Act,  and  within  the  Treaty,  and  it  is  not  neces- 
sary that  the  warrant  issued  by  Sir  John  Bridge  should  corre- 
spond with  the  warrant  of  arrest  or  the  requisition  of  the  Secre- 
tary of  State.  The  fourth  ground,  viz.,  that  the  warrant  of  com- 
mittal is  bad,  means,  no  doubt,  that  there  was  '^  no  direction  in 
writing,"  as  required  by  sect.  75  of  the  Act  of  1861.  But  if  there 
be  prima  facie  evidence  of  any  criminal  offence  within  the  Treaty, 
it  is  sufficient,  and  there  is  such  evidence  in  the  depositions. 
Several  of  the  charges  show  that  there  was  misappropriation  by 
the  prisoner  of  sums  of  money  left  with  him  for  safe  custody 
while  a  transaction  was  being  completed,  and  that  he  was  there- 
fore guilty  under  sect.  76.  In  all  the  cases  money  had  been 
received  by  the  prisoner,  and  stolen,  or  misappropriated,  and  why 
should  the  court  defeat  justice  by  requiring  a  direction  in  writing 
under  sect.  75  when  it  was  not  required  under  sect.  76  ?  In 
several  cases  large  sums  of  money  had  been  given  to  the  prisoner, 
either  to  pay  off  mortgages  or  to  retain  in  safe  custody  until  a 
reinvestment  had  been  determined  upon.  If  in  any  such  case 
there  was  anything  amounting  to  a '^  direction  in  writing"  he 
committed  an  offence  under  sect.  75 ;  if  there  was  not,  he  was 
liable  under  sect.  76.  The  case  is  within  Reg,  v.  Jacobi  (46  L.  T. 
Rep.  N.  S.  595,  in  note  to  Reg.  v.  Oanz,  lb.,  p.  592),  where  it 
was  held  that  the  foreign  warrant  of  arrest  was  sufficient,  and  did 
not  require  the  offence  to  be  set  out  as  to  strictly  satisfy  the 
English  definition  of  the  crime  committed  abroad.  Moreover,  in 
some  of  the  cases  the  prisoner  got  possession  of  the  money  by 
means  of  tricks,  and  as  he  appropriated  it  he  was  really  guilty  of 
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larceny  of  the  money ;  he  stole  it.     The  money  was  left  or  depo-    Be  Bbllbn- 
sited  with  him  merely  to  pay  or  pass  over  to  other  persons  ;  there       ooutkb. 
was  therefore  no  transfer  of  the  property  in  the  money^  and  sap-        1391. 

posing  the  jury  found  that  he  never  meant  to  pay  the  money  over        

they  could  convict  him  of  stealing  the  money.     At  all  events  all  ^^^^^^ 
the  cases  came  within  sect.  76,  and  therefore  were  crimes  accord-  -^Evidence  — 
ing  to  onr  law.     The  prisoner  would,  as  to  some  of  the  cases,  Embezzlement 
come  within  sect.  75  :  {Beg.  v.  Tatlock,  35  L.  T.  Rep.  N.  S.  520 ;  ^^^^^^^^^ 
46  L.  J.   7,  M,0)      [Cave,  J. — There  was  only  a  dictum  in  that  a^fypriatton 
case.]      At  all  events  the  cases  come  within   sect.  76.     Four   of  0/  moneey  &y 
the  cases  come  within    the  principle  of  the   decision  of  Reg.  v.     notary--- 
Fullagar  (41  L.  T.  Rep.   N.  S.  448;  14  Cox  0.  0.  370).     Ir^  {^^^l^T^c^^ 
one   of    these  6000  francs  had  been  left  on   deposit  with   the    vict,  c.  96, 
prisoner    and   he   appropriated   it.     [Oavb,  J. — But  there   was    «•  75, 76. 
afterwards  a  direction  to  invest  it.]    He  had  already  appropriated 
it,  and  had  it  no  longer,  so  that  he  was  liable  before  the  direction 
to  invest.     [Oavb,  J. — You   must   find    evidence    that    he   had 
already  spent  it,  and  there  is  no  such  evidence.]     The  law  surely 
would  not  allow  him  to  ride  oflF  on  that.     [Cavb,  J. — Surely  it 
would  under  sect.  76.     The  offence  is  appropriating  to  his  own 
use  while  it  is  in  safe  custody.]     It  would  be  in  his  hands  for  safe 
custody  until  he  had  invested  it.     There  are  other  cases  similar, 
as  the  case  of  10,000  francs  deposited  for  investment.     [Cave,  J. 
— There  the  money  was  not  deposited  for  safe   custody  only.] 
It  is  submitted  that  until  it  was  invested  it  was   so  intrusted. 
In    Reg.   v.   Newman    (46    L.  T.    Rep.  N.    S.    394;    8  Q.   B. 
Div.    706)    it    was    held    that   money  intrusted  to   a   solicitor  , 
by   a   client   to  invest   on  mortgage  on  a   client's  behalf,  and 
which    he    appropriated    to    his     own    use,    was    not    money 
intrusted  for   safe  custody   within    sect.   76 ;  but   there   it  was 
to   be   invested   at    once,    and    some    of    the    judges   said,    if 
it  were  left  for  the  purpose  of  future  investment,  it  would  not  be 
deemed  to  be  left  for  safe   custody.     [Cavb,  J. — If  left  for  any 
particular  time;  but  money  never  can  be  invested  at  once  on 
mortgage.]     But  if  there  be  any  interval  of  time,  then  during 
that  interval  the  money  is  left  for  safe  custody,  and  the  prisoner 
is  liable  under  sect.  76.     However  the  case  may  turn  out  at  the 
trial,  it  is  submitted  that  there  was  evidence  on  which  the  magis- 
trate could  commit.     [Cave,  J. — He  would  have  no  jurisdiction  if 
the  evidence  left  it  uncertain  whether  there  was  an  offence  or 
not.]     It  is  submitted  that  there  was  an  offence  under  one  or 
other  of  these  numerous  charges,  in  all  of  which  the  prisoner 
received  the  money  of  others  and  appropriated  it  to  his  own  use. 
J.  P.  Orain  (Eldridge  with  him)  in  support  of  the  rule,  argued, 
first,  that  the  French  warrant  was  the  warrant  which  was  to  be 
regarded  as  the  one  containing  the  crime  for  which  the  surrender 
was  asked.     The  case  cannot  be  altered,  and  there  is  no  power  to 
inquire  further :  (Re  Terraz,  39  L.  T.  Rep.  N.  S.  502;  48  L.  J. 
214,  Q.B.)     Secondly,  that  the  crime  of  embezzlement  mentioned 
in  the  French  warrant  was  not  embezzlement  according  to  English 

s  2 
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/ZeBnxBN-    law:  (Clarke  on  Extradition^  pp.  148,  219;  Ex  parte   Windsor, 

oooTBB       12  L.  T.  Kep.   N.  8.307;  34  L.    J.   163,  M.C.)     Tlierewasno 

1891.        evidence  of  the  relation  of  master  and  servant :  (Stephen's  Digest 

of  the  Criminal  Law,  p.    237.)    The  crime  of  misappropriating 

Habeas  corpus  money  as  charged  in  the  French  warrant  was  not  known  to  the 
—Evidence^  English  Law ;  the  warrant  was  void  for  uncertainty.  Thirdly,  the 
Embezzlement  English  warrants  of  arrest  and  committal  were  bad  for  uncertainty, 
by  agent  or    and  also  for  want  of  jurisdiction,  and  for  differing  one  from  the 
avvro^^t^  other.  The  warrant  of  committal  was  bad :  (a)  because  the  magis- 
of  money  by  trate  had  no  power  to  inquire ;   (b)  the  prisoner  was  not  a  bailee 
notary  —     (Stepheu^s  Crimiual  Law,  arts.  285  and  300) ;  (c)  the  prisoner 
^^y^^^  ^j^j  ^Q|.  commit  fraud  as  an  agent :  (Stephen's  Criminal   Law, 
Vict  Tie     286,  287 ;  Reg.  v.  Oooper,  30  L.  T.  Rep.  N.   S.  306 ;  43  L.  J. 
S8.  75,  76.'    89,  M.C. ;  L.  Rep.  2  C.  C.  123 ;  Beg.  v.  Tatlock,  35  L.  T.  Rep. 
N.  S.  520 ;  46  L.  J.  7,  M.   C. ;  Beg.  v.  Newman,  46  L.  T.   Rep. 
N.  S.  394;  8  Q.  B.  Div.  706;  Beg.  v.  Fullagar,  41  L.  T.   Rep. 
N.  S.  448.)     The  prisoner  could  not  tell  what  he  was  to  be  extra- 
dited  for ;  the  French    warrant   charging    him   with   '*  having 
embezzled  or  misappropriated  money  which  had  been   delivered 
to   him    in     his    capacity    of  notary;''    while   in   the    English 
warrant  he  was   charged    with  ''embezzlement    and    fraud   as 
an  agent   or  bailee;''    and   the    requisition    of  the    Secretary 
of  State   was   for   "  fraud  by  a   bailee."      The  offence  of  em- 
bezzlement could  not  have  been  committed  by  the  prisoner,  as 
he  was  not  a  servant,  and  the  magistrate  had  no  jurisdiction  to 
commit  him  on    that    charge.      The    crime    should   have   been 
definitely  named  so  that  the  court  could  refer  to  the  list  of  crimes 
and  see  if  the  crime  named  was  one  under  the  law  of  England. 
[Wills,  J. — All  we  have  to  see  is  whether  he  has  committed  a 
corresponding  crime  under  the  English  law.     It  is  perfectly  plain, 
looking  to  the    warrant  of  committal,  that  they  are  proceeding 
under  art.  3,  No  18.]     Sir  John  Bridge  went  beyond  his  power; 
there  was  no  evidence  that  the  prisoner  ever  was  a  bailee  of  any 
goods  or  of  any  sum  whatever :  (Clarke  on  Extradition,  art.  4, 
p.  xcii.  of  appendix.)     The  question  of  bailment  was  not  a  new 
one ;  a  man  could  not  be  convicted  of  larceny  as  a  bailee  unless 
the  actual  thing  was  retained  :  (Stephen's  Digest,  art.  285 ;  Beg. 
V.  Hassall,  4  L.  T.  Rep.  N.  S.  561  ;  30  L.  J.  175,  M.  C.)      Beg. 
V.  Oxenham  (35  L.  T.  Rep.  N.  S.  490 ;  46  L.  J.  125,  M.  C.)  was 
the  only  case   to  the  contrary.     The  more  important  point  was 
contained  in  the  second  part,  where  the  word  "  misappropriated  " 
was  used.     Applying  the  law  of  England  again,  there  was  no  evi- 
dence bringing  the  prisoner  within  sect.  75  or  76  of  the  Act  of 
1861 .  Beg.  v.  Cooper  was  absolutely  in  point  and  there  was  no  case 
more  analogous.     There  was  no  criminal  offence  under  sect.  76, 
and  there  was  no  direction  in  writing  as  required  by  sect.  75.  He 
submitted  on  the  depositions  that  there  was  no  offence  of  any  kind 
in  any  shape  or  form  as  known  to  the  English  law,  and  if  no 
offence  the  prisoner  could  not  be  extradited.     The  committal  was 
bad  :  (1)  as  regards  fraad  as  a  bailee ;  (2)  there  was  no  evidence  of 
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any  crime ;  (3)  becanse  of  the  cases  of  Reg,  y.   Newman   and    R^  Bellkn- 
Reg,  V.  Cooper,  therefore  Sir  John  Bridge  was  wrong,  and  the      oodtbb. 
writ  onght  to  go.  1891. 

Gate,  J. — ^A  rule  nisi  was  obtained  for  a   habeas  corpus  to        

discharge  the  prisoner  Bellencoutre,  on  the  ground  that  he  had  Habeas  corpus 
not  committed  an  extradition  crime  for  which  he  could  be  delivered  ~Evidence^ 
over  to  the  French  authorities  for  trial  in  France.     Two  points  Embesxlement 
were  made  on  his  behalf — the  one  technical,  the  other  substantial.    ^  ^«^*  ^ 
The  technical  point  referred  to  the  form  of  the  warrants — the  apw^rM^ 
French  warrant,  the  warrant  of   the  Secretary  of  State,  and  the  of  nwney  by 
warrant  granted  by  Sir  John  Bridge;  and  it  was  contended  that     notary  — 
they,  or  some  of  them,  were  not  in  proper  form.     I  am  of  opinion  iqai^iL *^25 
that  there  is  nothing  in  that  ground  of  objection.     The  French     vict.c.  96, 
warrant  states,  in  effect,  that  the  prisoner  was  in  nineteen  cases     m-  75,  76. 
guilty  of  what  the  French  law  terms  abus  de  confiance,  or  frau- 
dulent misappropriation    of  money  deposited   with  him   in    his 
capacity  of  notary,  and  it  seems  to  me  to  state  a  perfectly  good 
offence  within  the  first  schedule  to  the  Extradition  Act  of  1870; 
and  also  under  art.  3  of  our  treaty  with  France,  No.  18  of  the  list 
of  crimes  for  which  extradition  is  to  be  granted.     The  warrant  of 
the  Secretary  of  State  not  unnaturally  translates  the  term  into  the 
corresponding  term  in  our  law,  and  describes  the  charge  as  one  of 
fraud  by  an  agent  or  bailee.     No  doubt  that  is  somewhat  wider 
than  the  charge  in  the  French  warrant,  which  is  misappropriation 
of  sums  of  money  by  a  notary ;  but  I  see  no  objection  to  it  on 
that  ground.     Ail  that  is  necessary  is  to  call  the  attention  of  the 
magistrate  to  what  he  is  required  to  do  in  the  case,  and  it  is 
sufficient  if  he  draws  attention  to  a  particular  crime  under  the  Act 
— that  is  fraud  by  a  bailee,  which  expresses  in  a  general  form  what 
is  put  more  specifically  in  the  French  warrant.  The  warrant  by  Sir 
John  Bridge  seems  to  me  also  perfectly  good ;  fraud  by  a  bailee 
is  the  term  used  in  No.  18,  and  it  is  for  the  magistrate  to  inquire 
whether  the  evidence  laid  before  him  shows  a  crime  abroad  that 
would  be  a  crime  in  the  English  courts.      To  do  that  he  is  to 
consider  the  law  with  respect  to  frauds  by  bailees,  and  from  the 
evidence  brought  before  him  he  came  to  the   conclusion  that 
there  was  evidence  of  fraud  by  a  bailee  who  was  an  ''  agent ;  " 
and  though  this  evidence  might  not  be  sufficient  to  convict  a 
bailee  in  an  English  court,  it  is  sufficient  for  the  purpose  of 
extradition.     It  appears  to  me  that  this  is  the  proper  mode  of 
expressing  the  result  of  the  inquiry,  and  that  there  is  no  ground 
for  saying  that  there  is  any  defect  or  immorality  in  the  warrants 
which  would  justify  us  in  discharging  the  prisoner.     Now  comes 
the  second  or  substantial  point  in  the  case,  which  is,  that  the 
evidence  laid  before  Sir  John  Bridge  ought  not  to  have  satisfied 
him   that  the  prisoner  had  committed  a  crime   that  would   be 
punishable  by  the  English  law.     When  one  comes  to  deal  with 
this  point,  he  is  at  once  struck  by  the  superiority  of  the  French 
criminal  law   over  our  own.     In  the  French  code  there  is  an 
article  giving  a  dear  and  comprehensive  definition  of  the  offence 
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Rb  Bbllbn-    which  is  made  pnnishable.     It  is  alma  de  confiance,  or  frandalent 

^""''      misappropriation  by   any   person  who   has  been  intrasted  with 

139]         property  or  money  ;  this  is  a  wide  and  general  definition  which 

'        embraces  a  great  deal  more  than  is  embraced  by  oar  criminal 

Haheas  corpus  lo^yf  on  the  same  subject.  Our  law,  unfortunately,  instead  of 
—Evidence^  being  in  the  form  of  a  code,  or  even  of  a  well- drawn  Consoli- 
EmheMziement  dation  Act,  is  a  thing  of  shreds  and  patches.  One  has  to  look 
by  agent  or  to  diflFerent  portions  of  the  law  in  order  to  see  to  what  extent 
avw^priaiUm  *  P^^son  intrusted  with  money  or  property  is  made  criminally 
of  money  by  responsible  for  a  fraudulent  misappropriation  of  it.  Now  we 
notary—  find  the  law  on  the  subject  in  different  parts  of  our  law.  In  case 
i8fli|!!?24  *^25  ^^  *  bailee — in  fact  of  all  bailees — he  is  made  responsible  where 
Vict.  c.  96,  ^^3  article  with  which  he  has  been  entrusted  is  one  which  he  has 
88. 75,  76.  to  return  or  re-deliver  to  someone  in  specie ;  but  he  is  not 
responsible  where  he  is  at  liberty  to  convert  the  particular 
article  so  delivered  to  him  into  something  else  before  the  return 
or  delivery  is  to  be  made,  and  that  being  so  the  charges  against 
the  prisoner  do  not  show  an  offence  of  that  nature,  and  that 
particular  provision  of  our  law  is  out  of  the  case.  Then  there 
are  two  sections  (sects.  75  and  76  of  the  Larceny  Act  of  1861) 
which  make  provision  for  the  punishment  of  fraudulent  bailees  of 
a  particular  kind.  Where  a  man,  if  a  bailee  of  a  particular  kind^ 
as  a  banker,  merchant,  broker,  or  agent,  receiving  property  with 
specific  instructions,  such  as  a  direction  in  writing,  how  to  dispose 
of  it,  misappropriates  it,  then,  under  sect.  75,  he  is  punishable 
for  it.  But  then  our  law  requires  what  the  Freuch  law  does  not, 
a  direction  in  writing.  In  any  of  these  cases  that  section  does 
not  apply.  Then  under  sect.  76,  which  is  the  only  other  enact- 
ment which  has  any  application  to  the  case,  a  banker,  merchant, 
broker,  or  agent,  who  shall  receive  any  property  (interpreted  in 
the  Act  to  include  money)  for  safe  custody,  and  shall  misappro- 
priate it,  shall  be  guilty  of  a  misdemeanour,  and  made  punish- 
able. This  is  much  narrower  than  the  French  code,  because  it 
does  not  apply  to  all  bailees,  but  only  to  those  described ;  and  it 
is  impossible  to  say  what  questions  might  arise  as  to  what  kind 
of  agents  are  to  be  included  in  the  enactment.  By  our  law  the 
property  must  be  intrusted  to  the  bailee  for  safe  custody ;  but  if 
intrusted  for  any  other  purpose,  then  he  is  no  longer  within 
sect.  76.  The  law  of  England  is  far  less  severe  than  the  law  of 
France,  the  definition  of  the  crime  is  much  narrower  than  in  the 
French  code.  We  have  therefore  to  see  whether  the  facts  laid 
before  the  magistrate  justified  him  in  coming  to  the  conclusion 
that  there  was  a  prima  facie  case  made  out  under  this  enactment 
against  the  English  law.  Out  of  the  nineteen  cases  which  have 
been  brought  before  us  as  made  against  the  prisoner,  and  which 
I  have  gone  careiblly  through,  I  find  that,  as  regards  the  3rd, 
4th,  17th,  and  18th  charges,  they  are  prima  fade  cases  of  what 
would  be  a  crime  by  English  law,  and  such  evidence  has  been 
produced  respecting  these  charges  as  would  justify  the  magis- 
trate in  committing  the  prisoner  for  trial  in  an  English  court. 
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It  appears  to  me  that  in  these  foar  cases,  there  is  the  necessary    Re  Bbllbn- 
amonnt  of  evidence,  and  all  that  is  necessary  is  for  the  judge  to       oo"™- 
be  satisfied  that  there  is  sufficient  evidence  according  to  English        i89i. 

law.     That  being  so,  the  warrant  is  good,  and  consequently  the        

prisoner  may  rightly  be  surrendered  to  be  tried  on  these  charges  ^^^^J^l^^ 
in   Prance,   and   therefore  the    warrant   for   his   committal   iov  ^Evidence  — 
surrender  is  good,  and  the  writ  of  habeas  corpus  ought  not  to  go.  Embeztlement 
Two  objections  have  been  made  :  first,  it  is  objected  that  the  term  ^.^^^^i^^ 
used  in  the  French  warrant  is  ''  embezzlement,''  and  it  cannot  be  appropriation 
embezzlement  by  our  law,  as  appropriation  by  clerks  or  servants,  of  money  by 
is  the  only  species  of  embezzlement  to  which  our  law  gives  that     notary -~ 
name,  and  the  prisoner  was  not  a  servant.     That,  however,  is  not  i86i!^4  A's 
the  sense  of  the  term  used  in  the  English  warrant,  which  is  not  a     vict,  c.  96, 
translation   of  the   French   warrant    (where   the   word   used   is    "•  75, 76. 
detoumement),  and  the  true  meaning  is  fraudulent  misappropria- 
tion, against  which  the  objection  would  not  arise.     The  offence 
of  embezzlement  in  our  ordinary  law  could  only  be  committed  by 
a  clerk  or  servant,  and  so  the  term  came  to  be  limited   in  its 
signification  in  that  sense ;  but  in  this  Act  that  is  not  so,  and 
embezzlement  in  the  sense  of  fraudulent  misappropriation  may  be 
committed  by  others  than  clerks  and  servants,  that  is  by  bankers, 
bailees,  or  agents ;  and  though  only  misappropriation  by  clerks 
or  servants  was  punishable  under  that  very  name  or  term  of 
''embezzlement,''  the  crime  has  existed  and  is  made  punishable 
in  other  cases  by  the  two  sections  of  the  Act  of  1861,  which 
applies  to  all  bankers,  agents,  or  bailees.     A  second  point  taken 
was,  that,  as  Sir  John  Bridge  had  committed  the  prisoner  on  all 
these   charges,  and  the  warrant  would  not  be  good  as  to  all, 
therefore  it  was  bad  as  to  all.      That  is  a  point  I  am  unable  to 
understand.     There  is  a  warrant  which  describes  this  as  a  crime 
of  ''  fraud  by  an  agent,"  and  the  evidence  satisfied  the  magis- 
trate that  on  these  charges  it  was  sufficient,  and  as  to  some  of 
them  the  court  considers  that  he  was  right.     On  the  others  the 
prisoner  can  make  use  of  the  decision  at  the  trial  in  France  as 
showing  that  they  are  not  extradition  offences.     Bat  I  do  not  see 
why  the  warrant  which  is  in  general  terms  is  not  to  be  held  by 
ns  good  in  respect  of  those  cases  as  to  which  we  think  there  is 
sufficient  evidence.      For  this  reason  it  seems  to  me  that  the 
objections  fail,  and  that  therefore  the  rule  must  be  discharged. 

Wills,  J. — I  am  of  the  same  opinion.  As  to  the  technical 
objections  they  were  not  worth  consideration,  and  I  shall  say 
nothing  more  about  them.  The  substance  of  the  case  arises  on 
the  Extradition  Act,  which  seems  to  me  to  require  that  the  person 
whose  extradition  is  sought  shall  be  guilty  in  the  foreign  country 
of  something  which  is  an  offence  against  the  English  law.  If 
that  condition  is  satisfied,  then  extradition  may  be  granted  if 
there  be  sufficient  jpnm<i/acie  evidence.  We  cannot  expect  that 
the  definition  or  description  of  a  crime  when  translated  should 
exactly  correspond  with  the  definition  in  our  law.  It  may  be 
impossible  to  translate  terms  of  the  law  in  one  country  precisely 
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Bs  Bbllbn-   into  terms  of  the  law  in  another  country ;  bat  it  is  safficient  if 
^^^-      they  correspond  in  substance.     I  cannot  help  saying  that  I  share 
1891.        ^  30^^  o^  humiliation^  which  my  learned  brother  has  expressed^  in 
—         being  obliged  to  confess  that  a  number  of  fraudulent  acts  criminal 
— 'b***^?-^  by  French  law  are  not  punishable  at  all  as  crimes  by  English  law. 
—Evidence  —  ^^  Aoes  seem  extraordinary  that  a  man  intrusted  by  others  with 
Emh€z»lem»nt  large  sums  of  money  for  investment  or  otherwise  should  be  able  to 
hy  agent  or    p^t  thousands  of  pouuds  in  his  own  pocket  in  a  foreign  country 
appr^Hation  fraudulently,  and  dishonestly,  and  yet  that  this  should  not  be  a 
of  money  6t/  Crime  according  to  English  law.     Fortunately  we  have  sect.  76  of 
notary—     the  Larceny  Act,  1861,  which  applies  to  cases  in  which  bankers, 
I86i^24l'^25  '^''ol^®'^*    &c.,  having    been    intrusted    with    property    for   safe 
Vict.  c.  96,    custody,  fraudulently  misappropriate  it.    Now  there  is  no  doubt 
88,  75,  76.     at  all  that  Bellencoutre  answers  the  description  in  that  section,  and 
there  is  no  doubt  that  he  was  intrusted  with  money  within  the 
meaning  of  that  section.     I  cannot  see  that  this  section  is  one 
which  means  property  of  every  description,  but  I  do  not  for  a 
moment  doubt  that  sect.  76  has  a  real  substantial  operation  with 
regard  to  money.     It  has  been  suggested  that  it  applies  only  to 
money  given  to  a  servant ;  it  is  fully  within  the  meaning  of  the 
Act  U  money  is  intrusted  for  safe  custody.      I  agree  with  my 
learned  brother  that  four  out  of  these  nineteen  charges  come 
within  the  terms  of  that  section.     It  seems  to  me  also  that  they 
come  within  the  terms  of  Reg,  v.  FulUigar  cited  in  the  argument, 
which  is  absolutely  on  all-fours  with  them.     There  was  sufficient 
evidence  in  these  instances  to  justify  committal.     I  agree,  there- 
fore, that  the  warrant  of  committal  is  good,  and  that  the  habeas 

corpus  ought  not  to  issue.  d  ?    ^*    l        j 

6  r    i.      r     xi.  o   XT  Rule  discharged. 

oohcitor  for  the  prisoner,  IS.  Myers,  ^ 

Solicitor  for  the  Crown,  Solicitor  to  Treasury. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  April  14,  1891. 

(Before  Smith  and  Gbantham,  JJ.) 

Fletchbb  (app.)  V.  Fields  (reap.),  (a) 

Highway — Obstruction — Deposit  of  goods  on  pavement  or  part  of 
street — Prohibition  against  unloading  coal — Unloading  coke 
during  prohibited  hov/rs  —  Metropolitan  Streets  Act,  1867 
(30  ^  31  Vict.  c.  134)  ss.  6,  15. 

(a)  Reported  by  W.  H.  HoBfiTALL,  Esq.,  BarriBter.at.Law. 
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The  Metropolitan  Streets  Act,  1867^  s.  16,  provides  that,  between  Flbtorbb 

the  hours  of  ten   o'clock   in  the  morning  and  six  o'clock  in  the  „  ^'• 

evening,  no  coal  shall  be  loaded  or  unloaded  on  or  across  any  ' 

footway  tfyithin  the  special  limits  of  that  Act,  1891. 

Held,  that  the  above  provision  does  not  apply  to  coke,  and  that  the  7      _ 

appellant  was  therefore  wrongly  convicted  under  the  section  for  obstruct^— 

unloading  coke  across  a  footway  during  the  prohibited  hours.  Deposit  of 

goods — PrO' 

''f^HIS  was  a  case  stated  by  one  of  the  magistrates  of  the  police-      hihiUon 
A        courts  of  the    metropolis,  sitting  as  a  court  of  summary  lading  coal^ 
jurisdiction  at  the  Westminster  Police-court,  on  the  application     Uraoading 
in  writing  of  the  appellant,  who  was  aggrieved  by,  and  desired  to       coke— 
question   the   determination   of  the  said   magistrate   upon   the   gtr^sAcT 
question  of  law  which  arose  before  him,  as  hereinafter  stated  :        1867— 30  4' 31 

1.  The    appellant    was    summoned    by   the  respondent,    an    Vxet.c,lB4, 
inspector  of  Metropolitan  Police,  for  that  he,  on  the  23rd  day  of     "•  ^'  ^^• 
October,  1890,  in  a  certain  thoroughfare,  to  wit,  Victoria-street, 

and  witbin  the  special  limits  of  the  Metropolitan  Streets  Act, 
1867,  did,  between  the  hours  of  ten  o'clock  in  the  morning,  and 
six  in  the  evening,  unlawfully  unload  a  quantity  of  coke  across 
the  footway  there,  contrary  to  sect.  15  of  the  said  Metropolitan 
Streets  Act,  1867. 

2.  On  the  hearing  of  the  said  summons  it  was  proved  that  the 
appellant,  a  carman  in  the  service  of  the  Gas  Light  and  Coke 
Company,  had  on  the  said  23rd  day  of  October,  about  half  past 
ten  in  the  morning,  unloaded  a  quantity  of  coke  across  the 
footway  in  Victoria-street,  Westminster,  and  that  such  footway 
was  within  the  special  limits  of  the  Metropolitan  Streets  Act, 
1867  (30  &  31  Vict.  c.  134). 

3.  It  was  contended  for  the  appellant  that  coke  was  not  coal 
within  the  meaning  of  sect.  15  of  the  said  Act  (30  &  31  Vict. 
c.  134)  and  that  no  offence  had  been  made  out  against  the 
appellant. 

4.  It  was  not  disputed  that  unloading  coke  is  as  objectionable 
as  unloading  coal,  and  within  the  mischief  intended  to  be  guarded 
against  by  the  said  Act,  and  the  magistrate  held  that  coke  was 
coal  within  the  meaning  of  sect.  15  of  the  said  Act,  and 
convicted  the  appellant  of  the  said  offence  in  the  said  section. 

5.  The  question  for  the  opinion  of  the  court  was  whether  the 
appellant  could  upon  the  evidence  be  properly  convicted  of  the 
offence  mentioned  in  sect.  15,  of  the  said  Act  (30  &  31  Vict. 
0.  134). 

The  Metropolitan  Streets  Act,  1867  (30  &  31  Vict.  c.  134) 
enacts : 

Sect.  6.  No  goods  or  other  articles  shaU  be  allowed  to  rest  on  any  footway  or  other 
part  of  a  street,  within  the  general  limits  of  this  Act,  or  be  otherwise  allowed  to 
cause  obstmction  or  inconyenience  to  the  passage  of  the  public,  for  a  longer  time  than 
may  be  absolutely  necessary  for  loading  or  unloading  such  goods  or  other  articles. 

Sect.  15.  Between  the  hours  of  ten  o'clock  in  the  morning  and  six  o'clock  in  the 
evening  no  coal  shall  be  loaded  or  unloaded  on  or  across  any  footway  within  the 
special  limits  of  this  Act,  and  between  the  same  hours  and  within  the  same  limits  no 
casks,  whether  empty  or  full  (wine  or  spirits  in  cask  excepted),  shidl  be  lowered  or 
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FlbtohER  drawn  up  by  meana  of  ropes,  chains,  or  other  machinery  passing  across  the  footway 

^^  or  any  part  thereof. 
Fdeldb.  ^^y  person  doing  any  act  in  contrayention  of  this  section  shall  be  liable  for  each 

.....  *  ofifenoe  to  a  penalty  not  exceeding  forty  shillings. 

1891. 

, —  Avory  for  the  appellant.— It  is  submitted  that  the  magistrate 

(^strltcHo^  ^*®  wrt>ng  in  this  case  in  convicting  the  appellant.      There  is  a 
Deposit  of    wide  distinction  between  coal  and  coke.     Coke  is  only  a  residual 

goods— -Pro-  product  of  coal,  in  the  same  way  as  cinders  and  tar  are,  and  it 
htbitwn      could  not   be  contended  that  a  person  could  be  fined  under  sect. 

loading  coal^  ^^  f^r  obstructing   a  footpath   with  cinders  or   barrels  of  tar. 
Unloading    Coke  is  usually  sold  by  measure,  whereas  under  the  Weights  and 

Mer^oidtan  ^^^^^^^  ^^^^  ^889   (52  &  53  Vict.  c.  21)  coal  can  only  be  sold 
S^trwtaAct^  by  weight       Other  Acts  of  Parliament  also  draw  a  distinction 

1867— 30  4- 31  between  coke  and  coal.      It  would  have  been  very  easy  for  the 
Viet  c,  134,   Legislature  to  have  included  coke  under  this  section  if  it  had  been 
*••  ^'  ^^'     thought  desirable. 

Scrutton,  for  the  respondent,  contended  that  the  magistrate 
was  right.  Coke  is  only  baked  coal.  Unloading  coke  across  a 
footpath  would  cause  just  as  much  obstruction  as  unloading  coal. 
The  object  of  this  provision  is  to  prevent  persons  obstructing 
the  footpaths  to  the  inconvenience  of  the  public.  There  is  a 
sufficiently  clear  distinction  between  coal  and  tar  to  show  that  the 
latter  does  not  come  within  the  section,  but  there  is  not  that  dis- 
tinction between  coal  and  coke. 

Smith,  J. — This  is  a  case  stated  by  way  of  appeal  from  the 
decision  of  one  of  the  metropolitan  magistrates.  The  question 
which  we  have  to  decide  is  a  very  small  one,  and  it  turns  upon 
the  construction  which  we  have  to  put  upon  the  words  used  in 
sect.  15  of  the  Metropolitan  Streets  Act,  1867.  But  before  I  deal 
with  that  section  I  wish  to  refer  to  sect.  6  of  the  same  act,  which 
latter  section  provides  that  no  goods  or  other  articles  shall  be 
allowed  to  rest  on  any  footway  or  other  part  of  a  street  within 
the  general  limits  of  this  Act,  or  be  otherwise  allowed  to  cause 
obstruction  or  inconvenience  to  the  passage  of  the  public,  for  a 
longer  time  than  may  be  absolutely  necessary  for  loading  or 
unloading  such  goods  or  other  articles.  That  section  was  clearly 
inserted  to  prevent  obstruction  by  any  description  of  article. 
Then  by  sect.  15  there  is  a  special  prohibition  as  to  special 
articles,  for  that  section  enacts  that  between  the  hours  of  ten 
o'clock  in  the  morning  and  six  o'clock  in  the  evening  no  coal  shall 
be  loaded  or  unloaded  on  or  across  any  footway  within  the  special 
limits  of  this  Act,  and  between  the  same  hours,  and  within  the 
same  limits  no  casks,  whether  empty  or  full  (wine  or  spirits  in 
cask  excepted),  shall  be  lowered  or  drawn  up  by  means  of  ropes, 
chains,  or  other  machinery  passing  across  the  footway  or  any  part 
thereof.  Now,  it  must  be  remembered  that  this  statute  was 
passed  in  the  year  1867,  at  which  time  the  products  of  coal 
were  well  known,  and  I  see  no  reason  why  we  should  stretch  the 
word  '*  coal ''  so  as  to  include  coke,  or  extend  the  special  pto- 
vision  with  reference  to  coal  and  casks  to  coke.     It  has  been 
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suggested  that  cinders  are  too  far  off  coal  to  be  included  in  this  Fueiohkb 

provision,  and  that  coke  is  mach  nearer  to  coal.       I  do  not  think  pj^^g 

that  we  ought  to  put  words  into  the  section  that  it  does  not  con-  ' 

tain,  and  I  am  of  opinion  that  the  magistrate  was  wrong  in  holding  1891. 

that  the  term  coal  coyered  coke,  and  this  conviction  must  there-  „."7 

lore  be  quashed.  obstruction-^ 

Grantham,  J. — I  am  of   the  same  opinion.     This  is  a  statute  Deposit  of 

which  undoubtedly  deals  with  the  liberty  of  the  subject,  and  the  ^^^^^-^^'^ 

object  of  it  is  to  prevent  the  general  public  being  inconvenienced  against  un- 

by  the  streets  being  obstructed  by  private  individuals.     There  is  loading  coal— 

a  special  provision  with  reference  to  obstruction  by  two  specific  Unloading 
articles,  coal  and  casks,  and  if  it  had  been  intended  to  include  ^Metropolitan 

coke,  no   doubt  that  article  would   also   have  been  mentioned,  streets  Act, 

Coke  is  a  well-known  article  manufactured  from  coal,  and  in  my  1867—80^81 
opinion   does  not   come   within   the  term  ''coaP'  used  in  this      „'^'i^  * 
statute.     This  conviction  must  therefore  be  quashed. 

Conviction  quashed. 
Solicitors:    for  the  appellant,  Bedford,  Monier- Williams,  and 
Bohinson ;  for  the  respondent,  Wontner  and  Son. 


CEOWN  CASES  EBSBKVBD. 

Saturday,  January  24,  1891. 

(Before  Lord  Colebidob,  C.J.,  Pollock,  B.,  Stephen,  Chables, 

and  Lawbance,  JJ.,) 

Beg.  v.  Ybeones.  (a) 

Evidence  —  Manufacture  of  false  evidence  —  Attempt  to  pervert 
due  course  of  justice  —  Judicial  trihwnal  —  Arbitrators  — 
Tampering  witK  arbitration  samples. 

It  is  not  necessary  in  order  to  complete  the  offence  of  attempting  to 
pervert  the  course  of  justice  by  the  manufacture  of  false  evidence, 
that  such  evidence  should  be  made  use  of. 

To  ta/mper  with  evidence  to  be  laid  before  arbitrators,  appointed  by 
the  parties  to  a  contract  for  the  determination  of  differences 
arising  under  such  contract,  is  to  attempt  to  pervert  the  ends  of 
justice  by  misleading  a  tribunal  of  a  judicial  nature. 

(a)  Reported  by  R.  Gunmingbam  Glbn,  Esq.,  BarriBter-at*Lsw» 
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RKk 

V. 

Vrbones. 
1891. 

Evidence — 

Manufacture 

of  false 

evidence — 

Attempt  to 
pervert  course 

of  justice — 
Judicial 

tribunal — 
Arbitrators  — 

Tampering 
icith  samplea. 


The  prisoner  was  indicted  for  having  unlawfully,  knowingly,  and 

designedly  altered  the  character  of  the  contents  of  certain  sample 

bags  of  wheat  which  had  become,  and  were,  evidence  to  be  used 

before  arbitrators  appointed  in  accordance  with  the  terms  of  a 

contract  to  decide  any  question  thai  might  be  in  dispute  between 

the  buyers  and  sellers  oj  a  cargo  of  wheat,  with  intent  thereby  to 

pass  the  same  off  as  true  and  genuine  samples  of  the  bulk  of  such 

cargo,  and  thereby  to  injure  and  prejudice  the  buyers  of  the 

cargo  and  to  pervert  the  due  course  of  law  and  justice.     By  a 

contract  for  the  sale  of  a  cargo  of   wheat,  certain  stipulations 

were  made  for  the  settling  of  any  disputes  thai  might  arise  by 

arbitration,  and,  for  the  purposes  of  being  used  cw  evidence  in 

any  such  arbitration,  samples  were  taken,  from  the  bulk  by  the 

prisoner  on  behalf  of  the  seller,  and  by  aTwther  person  on  behalf 

of  the  purchaser.     Such  samples  were  sealed  and  taken  to  the 

prisoner's  house,  and  while  they    were   in    his  possession  the 

prisoner  tampered  with  them  by  extro/cting  the  contents  of  the 

bags,  which  he  cleaned  and  replaced  in  the  ba^s  without  breaking 

the  seals,  thereby  producing  very   m/ach  better  samples.     The. 

samples  so  altered  were  forwarded  by  the  prisoner  to  the  London 

Com  Trade  Association,  who  by  the  terms  oftJte  contract  were  to 

appoint  arbitrators  in  default  of  arbitrators  being  appointed  by 

the  parties  should  any  question  be  in  dispute,  and  who  were  also 

to  elect  a  committee  of  appeal  if  necessary  for  the  purpose  of 

hearing  and  finally  deciding  any  appeal  against  the  award  of 

the  arbitrators.     No  arbitration  in  fact  ever  took  place. 

Held,  that  the  indictment  was  good  and  alleged  an  offence,  although 
it  did  not  allege  that  an  arbitration  took  place,  or  that  the  samples 
were  used  as  evidence ;  that  the  offence  committed  by  the  prisoner 
wa>s  not  a  mere  private  cheat,  but  was  an  attempt  to  mislead  a 
tribunal  of  a  judicial  nature  by  the  manufacture  of  false  evi- 
dence ;  and  that  it  was  therefore  not  necessary  that  the  evidence 
should  have  been  in  fact  used  in  order  to  constitute  the  offence 
charged. 

Held  also,  that,  inasmuch  as  the  prisoner  had  forwarded  the  samples 
when  altered  to  the  Association  in  London,  and  had  thereby  put  it 
out  of  his  power  to  retract  what  he  had  done,  he  had  done  all 
that  he  could  do  to  pervert  the  due  course  of  law  and  justice,  and 
was  therefore  rightly  convicted  upon  the  evidence  of  the  offence 
with  which  he  was  charged. 

THIS  was  a  case   stated    by  Denman^  J.  for  the  considera- 
tion of  this  court  as  follows : 
At  the  last  Bristol  assizes  Anastasios  Yreones  was  tried  before 
me  upon  on  indictment^  a  copy  of  which  is  annexed   (a),  and 
found  guilty  upon  each  of  the  four  counts  of  that  indictment. 

(a)  The  first  count  of  the  indictment,  upon  which  only  the  judgment  of  the  court 
was  giteUf  was'as  follows : 

City  and  County  of  City  of  Bristol. — 1.  The  jurors  for  our  Lady  the  Queen  upon 
their  oath  present  that  before  the  commencement  of  the  ofiFence  hereinafter  mentioned 
one  Sidma^  Thomas  Stephens,  on  behalf  of  himself  and  others  trading  under  the 
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His    wife    Blanche   Yreonos^   who    was    also    charged^    was        Rw 


V. 

Yrbonib 


acquitted. 

The  following  facts  were  proved  : 

On   the    11th   day   of   December,    1889,  one  Stephens,    corn        1891. 
merchant  at  Bristol,  entered  into  a  contract  with  one  Sevastopulo        ."T~  __ 

name,  style,  and  firm  of  Wait  and  James  at  Bristol,  bad  entered  into  a  certain  oon.       of  false 
tract  with  certain  persons  carrying  on  business  under  the  name,  style,  and  firm  of     evidence  — 
D.  S.  Sevastopulo  and  Co.  for  the  purchase  of  a  cargo  of  wheat  then  shipped  or  about     Attemnt  to 
to  be  shipped  on  board  a  vessel  called  the   Whinfitid  from  Novorossiisk,  in  the  Black    arn^t    ou  m 

Sea,  to  the  port  of  Bristol,  which  said  contract  then  contained  a  provision  that  in  the      f  '    i  •    

event  of  a  dispute  arising  out  of  such  contract  the  same  should  be  referred  to  two       j^-  •  / 
arbitrators,  whose  award  should  be  conclusive  and  binding  upon  all  disputing  parties,     ^  .^  ^^_ 

and  might,  upon  appplication  of  either  contracting  party  be  made  a  rule  of  any  of  the   <  ^•J'^^     

divisions  of  Her  Majesty's  High  Court  of  Justice  in  England.  And  the  jurors  afore-  If  ^  ^f^^on 
said  upon  their  oath  aforesaid,  do  further  present  that  the  said  ship  Whinfieid  }^^P^^y 
duly  arrived  at  the  said  port  of  Bristol  on  the  15th  day  of  March,  in  the  ^''"'^  ««mplM. 
year  of  our  Lord  1890,  with  the  said  cargo  of  wheat,  and  it  then  became 
and  was  the  custom  of  merchants  using  the  said  port  to  take  from  the  said 
cargo  samples  of  tho  wheat  as  composing  the  bulk  of  the  said  cargo,  and 
for  the  purpose  of  using  the  said  samples  in  the  event  of  a  dispute  between 
the  buyer  and  the  seller  thereof  as  evidence  as  to  the  quality  of  the  bulk  of  the  said 
cargo  in  any  arbitration  which  might  be  taken  under  the  terms  of  the  said  contract, 
to  Mai  such  samples  with  the  seals  of  the  buyer  and  seller  of  such  cargo,  and  forward 
the  same,  so  sealed  and  secured,  to  the  offices  of  the  London  Corn  Tn^e  Association, 
in  2,  Lime>8treet-square,  in  the  city  of  London,  and  upon  any  such  arbitration  as 
aforesaid  the  said  samples  so  sealed  and  secured  as  aforesaid  became  and  were 
evidence  to  be  used  before  the  arbitrators  appointed  to  decide  the  question  in  dispute 
between  the  buyer  and  seller  of  such  cargo.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  at  the  time  of  the  commission  of  the  offence 
hereinafter  mentioned,  one  Anaatasios  Yreones  was  a  superintendent  appointed  by  the 
said  D.  S.  Sevastopulo  and  Co.  to  take  samples  of  the  said  cargo  in  accordance  with  the 
custom  in  this  count  before  mentioned,  and  on  the  17th  day  of  March,  1890,  and  on 
divers  other  days  between  that  day  and  the  day  of  the  taking  of  this  inquisition,  did  so 
take  such  sarnies,  to  which  samples  the  seals  of  buyer  and  seller  were  duly  affixed  in 
accordance  with  the  said  custom,  and  the  said  sealed  samples  then  became  and  werd 
evidence  to  be  used  in  accordance  with  the  terms  of  such  contract  upon  any  such 
arbitration  as  aforesaid.  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  Anastasios  Yreones  and  Blanche  Yreones,  having  in  their  pos- 
session  divers,  to  wit,  ninety,  bags,  each  containing  samples  of  the  said  cargo  so  taken 
from  the  said  ship  WhvufUld  as  aforesaid  and  duly  sealed,  afterwards,  to  wit,  on  the 
said  17th  day  of  March,  in  the  year  aforesaid,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  contriving  and 
intending  to  deceive  the  said  arbitrators  so  to  be  appointed  as  aforesaid,  and  wrong- 
fully to  make  it  appear  to  the  said  arbitrators,  and  to  cause  and  induce  such  arbi- 
trators to  believe  that  the  bulk  of  the  said  cargo  was  of  better  quality  than  it  in  fact 
was,  and  by  fraudulent  and  deceitful  means  to  cause  and  induce  such  arbitrators  to 
give  their  award  in  favour  of  the  said  D.  S.  Sevastopulo  and  Co.,  and  so  to  pervert  the 
due  course  of  law  and  justice  unlawfully,  knowingly,  and  designedly  did  take  and 
remove  from  the  said  ninety  sealed  sample  bags  the  contents  thereof,  unlawfully, 
knowingly,  and  designedly  did  alter  the  character  of  such  contents  and  return  to  such 
sample  bags  a  quantity  of  wheat  in  a  different  condition,  and  altered  in  character  and 
value,  with  intent  thereby  to  pass  the  same  off  as  true  and  genuine  samples  of  the 
bulk  of  the  said  cargo,  and,  having  so  altered  the  character  of  the  said  samples,  did 
forward  the  same  to  the  said  London  Corn  Trade  Association  in  such  altered  condition 
with  the  intent  that  the  same  should  be  used  before  such  arbitrators  as  aforesaid 
as  sueh  evidence  as  aforesaid,  and  thereby  to  injure  and  prejudice  the  said  Sidman 
Thomas  Stephens  and  others,  and  by  the  means  aforesaid  to  prevent  the  due  course 
of  law  and  justice,  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

The  second  count  alleged  that  before  the  commencement  of  the  offence  therein- 
after mentioned  the  said  Sidman  Thomas  Stephens,  on  behalf  of  himself  and  others 
trading  under  the  name,  style,  and  firm  of  Wait  and  James  at  Bristol,  had 
entered  into  a  certain  contract  with  the  said  D.  S.  Sevastopulo  and  Co.  for  the 
purchase  of  a  cargo  of  wheat  then  shipped  or  about  to  be  shipped  on  board  the  said 
ship  called  the  Whi^fiM  from  Novorossiisk,  in  the  Black  Sea,  to  the  port  of  Bristol, 
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Rbq.        for  the   parchase  of  a  cargo   of  wheats  bo  arrive  by  the    s.8. 
V-  Whinfield,   consisting  in   part   of   Azima   wheat  about    as    per 

'     sample  No.  10^  and  in  part  of  Azitna  wheat  about  as  per  sample 

1891.        ''  Rugby/'  '^  both  samples  old  crop  sealed  and  in  our  posses- 

jp/7~  _   sion ;  *'  about  half  of  the  cargo  was  to  consist  of  each  quality. 

Manufacture  ^^^  samples  referred  to  in  the  contract  were  called  the  ''  standard 

of  faUe      samples.'^     The   wheat   No.  10   was    in  all    subsequent  trans- 

^dence—    actions  spoken  of  as  quality  1,  and  the  '^  Rugby  "  as  quality  2. 

pervmi^course      ^^^  contmot  contained  the  following  clause  : 

of  justice —       DifiFerence  in  qaality  shall  not  entitle  the  buyer  to  reject  except  ander  the  award  of 

Jydicial       arbitrators  or  the  committee  of  appeal,  as  the  case  may  be.     All  disputes  arising  out 

tribunal —     of  this  contract,  whether  between  the  parties  hereto  or  between  one  of  them  and  the 

Arbitrators  —  trustee  in  bankruptcy  of  the  other,  shall  be  referred  according  to  the  rule  indorsed. 

Tampering     [Power  to  either  party  to  make  this  stipulation  a  rule  of  court,  neither  party  nor  any- 

toith  samples,  one  claiming  under  them  to  bring  any  action  until  dispute  settled  by  arbitration.] 

And  it  is  expressly  agreed  that  the  obtaining  an  award  from  either  tribunal,  as  the 

case  may  be,  shall  be  a  condition  precedent  to  the  right  of  either  contracting  party 

to  sue  the  other  in  respect  of  any  claim  arising  out  of  this  contract. 

which  said  ship  duly  arrived  at  the  port  of  Bristol  with  the  said  cargo  of  wheat  on  the 
15th  day  of  March,  1890,  and  it  then  became  and  was  the  custom  of  merchants  using 
the  said  port  to  take  from  the  said  cargo  samples  of  the  wheat  so  composing  the  bulk 
of  the  same  cargo,  and,  for  the  purpose  of  using  the  same  samples  in  the  event  of  a 
dispute  between  buyer  and  seller  thereof  as  a  record  of  the  quality  of  the  said  cargo,  to 
seal  such  samples  with  the  seals  of  buyer  and  seller  of  such  cargo,  and  forwaid  the 
same  so  sealed  and  secured  to  the  offices  of  the  said  Loudon  Corn  Trade  Association 
in  London ;  and  that  at  the  time  of  the  commencement  of  the  offence  thereinafter 
mentioned  the  said  Anastasios  Vreones  was  a  superintendent  appointed  by  the  said 
D.  S.  Sevastopulo  and  Go.  to  take  samples  of  the  said  cargo  in  accordance  with  the 
custom  "aforesaid,  and  on  the  17th  day  of  March,  1890,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  the  inquisition,  did  so  take 
such  samples  to  which  samples  the  seals  of  buyer  and  seller  were  duly  affixed  in 
accordance  with  the  said  custom,  which  said  sealed  samples  then  and  there  became 
and  were  tokens  denoting  the  quality  of  the  bulk  of  such  cargo ;  and  that  the  said 
Anastasios  Vreones  and  Blanche  Vreones  having  in  their  possession  divers,  to 
wit,  ninety  bags  each  containing  samples  of  the  said  cargo  so  taken  from  the 
said  ship  Whinfield  as  aforesaid  and  duly  sealed  as  aforesaid,  and  so  being 
such  tokens  as  aforesaid,  afterwards,  to  wit,  on  the  said  17th  day  of  March  in 
the  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  taking  of  the  inquisition,  fraudulently  and  deceitfully  did  take 
and  remove  from  the  said  ninety  sealed  bags  the  contents  thereof,  and  did  alter  the 
character  of  such  contents  and  return  to  such  sample  bags  a  quantity  of  wheat  in  a 
different  condition  and  altered  in  character  and  value,  and  having  so  altered  the 
character  of  such  contents  unlawfully  did  alter  and  put  off  the  said  false  tokens  as  if 
the  same  were  true  and  genuine  samples  taken  in  accordance  with  the  custom  of  the 
port  of  Bristol  aforesaid,  whereby  the  said  Sidman  Thomas  Stephens  and  others  were 
unlawfully  defrauded  and  deprived  of  their  just  rights  and  remedies  provided  by  law 
and  by  custom  for  wrongs  and  for  breaches  of  contract^  to  which  remedies  the  said 
Sidman  Thomas  Stephens  and  others  were  according  to  the  due  course  of  law  and 
justice  entitled,  against  the  peace,  dto. 

The  third  count  was  the  same  as  the  second,  except  that  it  charged  the 
prisoner  with  altering  and  putting  off  the  said*  false  tokens  with  intent  to  defraud  and 
deprive  the  said  Sidman  Thomas  Stephens  and  others  of  their  just  rights  and 
remedies  provided  by  law  and  by  custom  for  wrongs  and  for  breaches  of  contract,  to 
which  remedies  the  said  Sidman  Thomas  Stephens  and  others  were  according  to  the 
due  course  of  law  and  justice,  entitled,  against  the  peace,  Ac 

The  fourth  count  alleged  upon  the  same  facts  as  in  the  first  count  that  upon  the 
arrival  of  the  Whinfield  at  Bristol  the  said  Sidman  Thomas  Stephens  and  others  were 
entitled  to  receive  an  allowance  in  respect  of  the  price  paid  by  them  and  which  they 
had  paid  in  respect  of  the  said  cargo,  and  that  by  the  alteration  of  the  samples  by  the 
prisoner  (the  facts  as  to  which  alteration  were  stated  in  the  same  terms  as  in  the 
first  count)  the  said  Sidman  Thomas  Stephens  and  others  were  unable  to  obtain  and 
did  not  obtain  the  said  allowance,  and  were  deprived  of  their  rights  and  remedies  in 
respect  of  their  said  contract,  against  the  peace,  &o. 
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Rale  9  indorsed  on  fche  confcraot  was  as  follows  :  Ru. 

When  bayer  requires  arbitration  on  quality  or  condition  upon  samples  previously       ^    ^' 
drawn  and  sealed  he  shall  make  his  claim  and  nominate  his  arbitrator  within  fourteen         RBOnks. 
dear  days  of  the  final  discharge  of  the  shipment.  TooT 

Rule  10  was  as  follows  :  — 

10.  Arbitration. — All  disputes  arising  out  of  this  contract  shall  be  from  time  to  ^^     j^ 
time  referred  to  two  arbitrators,  one  to  hd  chosen  by  each  party  in  difference,  the  two       ^^ffig  ^^^ 
arbitrators  having  power  to  call  in  a  third  in  case  they  shall  deem  it  necessary.     In         -^y   ^ 
the  event,  however,  of  one  of  the   parties   appointing  an  arbitrator  and  the  other     ?ji       /T" 
refosing,  or  for  seven  days  after  notice  of  the  appointment  neglecting  to  appoint,  or,     Attempt  to 
in  case  of  the  death,  refusal  to  act,  or  incapacity  of  any  one  or  more  of  the  arbitra-  P^y^^  course 
tors,  and  the  party  or  parties  with  whom  their  or  his  appointment  originally  rested    ^•'y^"  .*?*-'" 
shall  omit  to  appoint  a  substitute   within  three  days  after   notice  of  such  death,       Jj*dtcial 
refusal,  or  incapacity,  then  upon  application  of  either  of  the  disputing  parties,  and     ^™^nal 
provided  the  applicant  pays  to  the  secretary  of  the  association  the  sum  of  5/.  5» ,  the  ^^^^^^^8 
questions  in  dispute  shall  stand  referred  to  two  arbitrators  to  be  appointed  by  the     Ta^npertng 
executive  committee  of  the  London  Com  Trade  Association  at  a  meeting  convened  by  ^*^"'  'omplM. 
notice,  aod  at  which  not  less  than  three  members  shall  be  present.     In  case  the  two 
arbitrators  appointed  as  aforesaid  shall  not  within  fourteen  days  after  their  appoint- 
ment agree  to  an  award  or  appoint  a  third  arbitrator,  then  the  said  executive  com- 
mittee, at  a  meeting  constituted  as  hereinbefore  provided,  shall  appoint  a  third  arbi- 
trator, and  in  the  case  of  death,  the  refusal  to  act,  or  incapacity  of  any  such  arbi- 
trators, the  said   executive  committee   shall,  from  time  to  time,  substitute  a  new 
arbitrator  or  arbitrators  in  the  place  of  the  arbitrator  or  arbitrators  so  dying,  refusing, 
or  incapacitated 

The  arbitrators  appointed  shall  be  in  all  cases  principals  engaged  in  the  com  trade 
as  merchants,  millers,  factors,  or  brokers,  and  members  of  the  London  Com  Exchange 
or  Baltic.  Any  person  having  an  interest  in  the  matter  in  dispute  shall  be  incompe- 
tent to  act  as  arbitrator. 

The  award  of  any  two  arbitrators  in  writing  (subject  only  to  the  right  of  appeal 
hereinafter  mentioned)  shall  be  conclusive  and  binding  upon  all  disputing  parties,  both 
with  respect  to  the  matter  in  dispute  and  all  expenses  of  and  incidental  to  the  refe- 
rence and  award. 

Any  member  of  the  committee  having  an  interest  in  the  matter  in  dispute  shall 
not  vote  on  the  question  of  the  appointment  of  arbitrators. 

In  case  either  party  shall  be  dissatisfied  with  the  award,  a  right  of  appeal  shall  lie 
to  the  committee  of  appeal  elected  for  that  purpose,  and  in  accordance  with  the  rules 
and  regulations  of  the  London  Com  Trade  Association  in  force  at  date  of  contract, 
provided  notice  be  given  to  the  secretary  of  that  association  before  fonr  o'clock  p.m. 
on  the  fonrth  business  day  after  that  on  which  the  objecting  party  shall  have  notice  of 
the  award,  and  provided  also  the  appellant  (if  a  member  of  the  association)  do  pay  to 
the  association,  on  giving  notice  of  appeal  as  above,  the  sum  of  15/.  IBs.  as  a  fee  for 
the  investigation.  Or  provided  also  the  appellant  (if  not  a  member  of  the  associa- 
tion) do  pay  in  like  manner  and  for  the  like  purpose  to  the  association  the  sum  of  2K 

The  committee  of  appeal  nhall  confirm  the  award  appealed  from,  unless  four  of  the 
members  appointed  to  hear  such  appeal  decide  to  vary  such  award. 

The  award  of  the  committee  of  appeal,  whether  confirming  the  original  award  or 
varying  such  award,  shall  be  signed  by  the  chairman  of  the  committee,  whose  signa- 
tore  as  chairman  shall  be  conclusive,  and  when  signed  shall  be  deemed  to  be  the 
award  of  the  committee,  and  shall  in  all  cases  be  final. 

No  appeal  will  be  allowed  on  awards  for  condition,  where  the  grain  is  sold  on  terms 
known  as  Rye  terms. 

Notioes  under  this  rule  to  be  given  in  writing,  and  delivered  personally  or  left  at 
the  usual  place  of  business  of  the  person  or  firm  to  whom  they  are  addressed. 

The  ''  standard  samples  "  were  in  this  case^  as  usaal,  sealed  by 
the  seller's  broker  in  presence  of  the  buyer's  broker  and  kept  by 
him,  and  on  that  being  done  the  money  provided  for  by  the 
contract  was  paid.  A  portion  of  the  wheat  from  which  the 
sealed  standard  sample  is  taken  is  usually  at  the  same  time 
taken  by  the  buyer  and  pat  in  a  bag  by  him,  to  be  shown  to 
persons  who  may  be  inclined  to  deal  with  him.  This  is  called 
''  the  bought  sample.'' 
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Rbo.  The  Whinfield  arrived  on  the  15th  day  of  March,  1890,  when,  in 

,    ^'  accordance  with  the  usual  practice,  a  superintendent  (in  this  case 

'     the  defendant  A.  Vreones)  was  appointed  by  the  seller,  and  one 

1891.        Brookman,  the  buyer's   under-foreman,  by  the   buyer,  to    take 

^7!     _    samples   of  the  wheat   as   it   came    up   from  the  holds.     It  is 

Manufacture  unnecessary  to   describe  the  mode  in  which  these  samples  are 

o/  false      taken,  but   they   are   taken  for  the    purpose   of  being  used  as 

evidence^    evidence   in  case  any  arbitration  should  take   place  as   to    the 

' pervert  ^course  quality  of  the  cargo,  and  are  called  the  ''  arbitration  samples." 

of  justice—       In  the  present  case  ninety  of  these  samples  were  taken,  forty- 

Jydicial     five  of  cach  kind  of  wheat,  and  in    the  ordinary  course  sealed 

AtUtraiors—^y  ^^®  prisoner    as   superintendent   of    the  seller,  and    by  the 

Tamperi'ng    under-foreman    of   the    buyer    in  the    usual  way,    and   at  the 

with  samples,  same  time  the  buyer's  under-foreman,  Brookman,  took  samples 

for  the  buyer's  use  from  the  same  bulk  sample  from  which  the 

samples  in  these  ninety  bags  were  taken. 

The  fraud  alleged  in  the  indictment  consisted  in  the  fraudulent 
tampering  with  these  arbitration  samples  after  they  were  sealed 
by  both  parties.  It  was  proved  at  the  trial  that  the  whole  of  these 
ninety  arbitration  samples  were  taken  to  the  house  in  which  the 
Vreones  lodged,  before  being  sent  to  London  to  be  kept  by  the 
London  Corn  Trade  Association  in  order  to  be  used  in  evidence 
in  case  of  a  dispute  arising  which  should  be  referred  to  arbitra- 
tion. 

It  was  proved  that  the  prisoner  Anastasios  Vreones,  sometimes 
when  his  wife  was  present,  sometimes  when  alone,  sometimes 
through  his  wife  (whom  the  jury  acquitted  as  not  being  aware  of 
any  intention  to  defraud),  tampered  with  these  arbitration  samples 
by  pulling  down  a  portion  of  the  tops  of  the  bags  through  the 
string  on  the  side  opposite  to  the  seal — then  cleaning  the  con- 
tents from  cockles,  rye,  and  small  wheat  by  sifting,  picking,  and 
using  flannel  to  which  the  cockles  adhered — and  replacing  the 
wheat  so  cleaned  in  the  bags  without  breaking  the  seals,  so  as 
to  produce  a  very  much  better  sample  than  the  standard  samples, 
and  than  any  of  the  other  samples  taken  from  the  bulk.  The 
motive  suggested  for  this  conduct  was  that  in  case  of  any  dispute 
arising  as  to  the  quality  of  the  cargo,  the  purchaser  might  be 
defeated  by  the  production  of  these  samples  before  any  arbi- 
trators who  might  be  appointed. 

No  arbitrators  were  in  fact  appointed,  nor  did  the  purchaser 
take  any  steps  in  that  direction,  the  reason  assigned  being  that 
the  arbitration  samples  as  altered  having  been  found  on  compari- 
son superior  to  the  standard  sample,  and  to  all  the  samples  fairly 
taken  by  either  or  both  parties,  it  would  have  been  hopeless  to 
proceed  to  arbitration. 

The  evidence  showed  that  there  was  no  substantial  difference 
between  the  cargo  and  the  standard  sample  so  far  as  the  wheat 
No.  1  was  concerned ;  but  as  regards  the  *'  Rugby ''  wheat  or 
No.  2,  it  was  proved  that  there  was  an  inferiority  which  would 
amount  to  112L  in  value  in  that  portion  of  the  cargo  as  compared 
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with  the  standard  samples.     The  arbitration  samples^  as  altered^         Rao. 
showed  wheat  of  a  very  superior  quality  to  either  the  bulk  or  the     _    ** 

standard  samples  of  this  portion  of  the  cargo,  and  also,  but  not         ' 

to  the  same  extent,  as  regards  the  wheat  of  quality  No.  1.  I89i. 

At  the  end  of  the  case  for  the  prosecution  it  was  urged  by  the       ^r —  _ 
counsel  for  Anastasios  that  the  indictment  ought  to  be  quashed  Manufacture 
on  the  ground  that  it  contained  no  charge  for  which  an  indict-      of  false 
ment  for  misdemeanour  could  be  supported.  evidence— 

The  objections  taken  were  as  follows  :  .  p^tL 

As  to  the  first  and  fourth  counts  of  the  indictment,  it  was   of  justice— 
urged  that  no  indictable  offence  was  disclosed  because  there  was     Judicial 
no  statement  of  any  litigation    in  esse,   nor  of  arbitrators  ap-  j^JbUrat!^-- 
pointed,  nor  of   any   arbitration,  nor  that  anyone  was  in  fact    Tampering 
actually  defrauded,  nor  that  any  actual  use  was  made  by  the  vnth  samples, 
prisoner  of  the  arbitration   samples,  and  therefore  a  locus  penU 
t entice  existed  even  if  fraud  was  intended.     It  was  also  urged  that 
the  evidence  did  not  support  either  count. 

As  to  the  second  count,  it  was  urged  that  the  altered  samples 
in  the  arbitration  bags,  and  the  bags  themselves,  could  not 
be  regarded  as  "  false  tokens  '^  within  the  meaning  of  the  autho- 
rities. That  there  was  no  statement  of  any  facts  amounting  to  an 
actual  defrauding  of  the  prosecutor.  That  the  count  stated  facts 
merely  amounting  to  a  private  cheat,  and  not  to  an  indictable 
offence.  That  it  is  not  an  indictable  offence  to  defraud  anyone  of 
a  legal  right  or  remedy  as  distinguished  from  defrauding  him  of 
things  in  esse. 

As  to  the  third  count,  it  was  contended  that  it  amounted  at 
most  to  an  unsuccessful  attempt  to  defraud,  and  that  there  yras 
no  evidence  in  support  of  this  or  the  second  count. 

Several  cases  were  cited  in  support  of  these  various  conten- 
tions, and  several  passages  from  text-books,  most  of  which  I 
perused,  and  as  to  some  of  which  I  think  it  right  that  they  should 
be  fully  considered  by  the  Court  of  Appeal.  I  have  referred  to 
most,  if  not  all,  of  these  in  the  margin,  (a) 

The  prisoner  called  no  witnesses,  and,  after  counsel  had 
addressed  the  jury,  I  left  the  case  to  the  jury  upon  the  questions 
of  fact  raised  by  counsel. 

The  jury  acquitted  the  wife  on  the  ground  that  she  might  not 
have  been  aware  that  the  acts  done  by  her  were  done  with  any 
fraudulent  object,  but  found  the  prisoner  Anastasios  guilty  on  the 
ground  that  they  thought  all  the  allegations  in  the  indictment 
made  out  and  all  the  counts  proved  as  against  Anastasios. 

Thereupon  I  bound  the  prisoner  Anastasios  over  to  come  up 
for  judgment  when  called  upon.  His  counsel  moved  in  arrest  of 
judgment  in  case  that  should  be  necesssury.  I  desire  the  opinion 
of  the  court :  First,  whether  any  of  the  counts  of  the  indictment, 

(a)  The  cases  referred  to  were  the  foUowmg :  Meg,  y.  Nicholson  (2  East  P.  C, 
chap.  18,  pp.  818,  825\  Rex  ▼.  Lara  (6  T.  R.  665),  lUx  y.  Wheatley  (2  Burr.  1125 ; 
2  Ross,  on  Grimes,  4th  edit  617),  the  passage  at  the  end  of  Oockhum,  C.J.'s  judg- 
ment in  Reg,  y.  Gloss  (27  L.  J.  54,  M.  0  ),  and  Rsx  v.  WardQi  Strange,  748). 

VOL.  xvn.  T 
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R£o.        and^  if  so^  ^hich^  contains  a  statement  of  an  indictable  misde- 
VRjsoNBg.     ^®*i^o^r«     Secondly,  whether  the  arbitration  samples  altered  and 

caused  to  be  altered  by  the  prisoner  could,  according  to  law,  be 

1891.        held  to  be  "  false  tokens,^^  and,  if  not,  whether  the  counts   in 

E  'derT  —   ^^'^^   *'^®y  ^^^   described  as    false  tokens  can  be  held  to  be 

Man^facture  ii^ade  out  by  the  facts  independently  of  that  statement.   Thirdly, 

of  false      whether,  as  to  all  or  any  of  the  counts,  there  was  evidence  in 

Aif^^~t^    support  of  them,  or  any  of  them,  with  reference  to  the  objec- 

pervert'cowse  tions  abovo  referred  to.     If  the  court  should  be  of  opinion  that 

of  justice—  all  or  any  of  the  counts  are  or  is  bad,  such  count  or  counts  to  be 

/"^hflTz^      quashed,  or  judgment  to  be  arrested  thereon.     If  the  court  think 

ArbitraU>rr—  any   of   the  counts  good,  and  that  there    was  eyidence  for  the 

Tanvpering   jury  in  support  of  such  counts,  the  defendant  is  bound  over  to 

with  samples,  come  up  for  judgment  when  called  upon  after  the  decision  of  this 

court. 

C.  M.  MathewSy  on  behalf  of  the  prisoner,  submitted  that  the 
first  count  of  the  indictment  was  bad,  inasmuch  as  it  contained 
no  averment  that  the  evidence  which  had  been  falsified,  had 
ever  been  used,  or  that  any  legal  proceedings  were  in  existence 
in  which  such  evidence  could  have  been  used,  or  that  any  legal 
or  judicial  tribunal  existed  before  which  the  evidence  could  have 
been  used.  The  count  merely  charged  the  making  of  false 
evidence  and  the  forwarding  of  such  evidence  to  London  with 
intent  to  deceive  arbitrators  who  might  afterwards  be  appointed, 
and  to  pervert  the  interests  of  justice  and  injure  the  prosecutors. 
The  mere  intention  to  commit  a  crime  was  not  indictable  unless 
it  was  accompanied  by  an  act  sufficiently  proximate  to  such 
unlawful  intent  as  to  carry  it  into  execution;  whereas  no  act 
was  charged  against  the  prisoner  which  was  sufficiently  proxi- 
mate to  the  offence  to  enable  it  to  be  carried  into  effect.  An 
act  could  not  be  criminal  which  in  order  to  be  effective  depended 
upon  a  contingency  which  never  happened.  Before  any 
tribunal  could  be  constituted,  a  number  of  steps  had  to  be  gone 
through  under  the  contract.  [Lord  Coleridqr,  C.  J. — Was  there 
not  a  duty  on  the  part  of  Yreones  towards  both  parties  to  keep 
the  samples  in  the  state  in  which  they  were  received  for  the 
purpose  of  transmitting  them  to  London?]  It  is  submitted 
not ;  but  that  the  duty  was  on  the  parties  themselves  to  put 
the  samples  under  sucn  control  as  would  keep  them  safe.  At 
common  law  an  attempt  to  cheat  is  no  offence — there  must  be  a 
complete  offence ;  and  had  the  seller  himself  done  what  was 
alleged  against  the  prisoner,  it  would  merely  have  given  rise  to  a 
right  of  action.  [Charles,  J. — You  can  indict  for  the  attempt 
to  suborn,  although  you  cannot  indict  for  perjury  where  no 
perjury  has  in  fact  been  committed.]  But  every  attempt  must, 
it  is  submitted,  be  of  such  a  character  as  could  be  successful.  The 
difference  between  an  attempt  to  suborn  and  this  case  is,  that 
there  is  a  case  in  which  a  witness  may  be  called.  [Lord 
Coleridge,  C.J. — Is  not  a  sample  a  witness,  and  is  it  not  an 
offence  where  a  person  says  he  will  prefer  an  indictment  and  he  is 
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offered  a  sam  of  money  to  swear  falsely  y  althoagh  no  indictment        Rbo. 
may  ever  be  preferred  before  a  grand  jury  ?]     But  here  there  *'* 

were  many  steps  before   an  arbitration  could  have  been  held.         L  * 

The  submission  to  arbitration  is  to  be  made  a  rule  of  courts  but        1891. 
not  the  awards  and  the  indictment  was  therefore  wrong  in  stating    «^7rT^_ 
that  the  award  was  to  be  made  a  rule  of  court.     For  the  pur-  ManvSacture 
pose  of  instituting  any  legal  proceeding  here  it  was  necessary       o/  false 
that  some  and  perhaps  all  of  the  conditions  prescribed  by  con-     ^^Jf^^T 
ditions  9  and  10  of  the  contract  should  be  performed.     Although  ^awvert^co^ne 
the  submission  might  be  made  a  rule  of  court,  the  obtaining  an    of  justice— 
award  was  to  be  a  condition  precedent  to  the  suing  by  either      Jydieiai 
party  on  this  particular  contract,  and  therefore  the  act  of  the  ^rbiirators— 
prisoner  was  not  sufficiently  near  to  the  fulfilment  of  its  object.    Tampering 
[Lord  CoLBBiDGB,  C.J. — ^Was  not  the  offence  complete  here  when  '»f*th  samples. 
the  samples  were  sent  to  London ;  is  it  material  whether  they 
were  used  or  not  ?     According  to  Rex  v.  Orossley  (7  T.  R.  315),  to 
which  my  attention  has  been  drawn,  it  is  not  material.]     In  Bex 
V.  Orossley  it  was  held  that  an  indictment  for  perjury  assigned  on 
an  affidavit  need  not  state  that  the  affidavit  was  filed  or  exhibited 
to  the  courts  or  in  any  manner  used  by  the  party  ;  but  there  the 
affidavit  was  in  fact  used  and  exhibited^  and  all  that  the  court 
was  considering  was  the  time  at  which  the  offence  of  perjury  was 
complete ;  and,  to  apply  the  reasoning  of  that  case  to  the  present, 
could  it  be  said  that  there  would  have  been  any  offence  had  the 
prisoner  never  parted  with  the  samples  ?     [Lord  Coleridge,  C.J. 
— Here,  however,  the  samples  had  been   sent  to  London,  and 
nothing  that  the  prisoner  could  have  done  could  have  undone 
what  he  had  done.]     If  the  averment  was  sufficient  to  support 
a   charge   of  attempting  to  pervert  the  course  of  justice.  Rex 
V.  Heath  (Buss.  &  Ry.  184)  and  Rex  v.  Stewart  {lb.  288)  showed 
that  where  no  criminal  act  is  in  fact  done  a  mere  intent  to  commit 
such  act  is  not  sufficient^  and  the  mere  act  of  delivery  of  the 
samples  by  the  prisoner  would  not  be  sufficient  evidence  upon 
which  to  convict  him  under  the  first  count.     IPoole^  Q.C.  pointed 
out   that  in  Rex  v.   Fuller   (Russ.   &   Ryan)  those  cases  were 
explained.]     With  regard  to  the  fourth  count,  it  is  submitted, 
that  it  contains  no  averment  that  the  prosecution  were  unable 
to  obtain    the  allowance  beyond  the  statement  that  they  were 
entitled   to   it  under  the  contract,  and  that  the  samples  were 
forwarded  to  London  in  such  a  condition  that  the  prosecutors 
were    unable    to   obtain   it.     [Lord   Coleridge,  C.J. — ^We  are 
against   you    on    the   first   count ;    and,  that   being    so,  it    is 
unnecessary  to  go  into  the  other  counts.] 

Poole,  Q.C.  and  B.  Ooleridgef  for  the  prosecution,  were  not  called 
upon. 

Lord  Coleridge,  C.J.— <This  case  raises,  no  doubt,  an  im- 
portant question.  It  is  in  substance  an  indictment  for  attempt- 
ting  by  the  manufacture  of  false  evidence  to  mislead  a  judicial 
tribunal  which  might  or  might  not  be  called  into  existence. 
Now^  I  cannot  doubt^  if  the  act  of  misleading  the  tribunal  had 

T  2 
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Rbo.        been  completed^  it  wonld  have  been  a  misdemeanonr — that  is  to 
,,   ^*  say.  that  to  mislead  a  conrt  by  the  manufacture  of  false  evidence 

*     is  a  misdemeanour.     The  question  is,  whether  the  attempt  to  do 

1891.        so  is  an  offence,  although  in  point  of  fact  the  court  is  not  misled, 
rr"  __   because  the  piece  of  evidence  which  was  manufactured  is  not  used 
Manvfactwre  — whether  such  fact  makes  any  difference.     I  am  of  opinion  that 
of  false      it  does  not,  and  that  it  is  none  the  less  a  misdemeanour,  because 
evidence—    f^^Q  evidence  is   not  used.     Now,  here    all    that    the  prisoner 
*w«.^w^y»,/^.«  could  do  to  commit  the  offence  he  did.     There  was  a  contract 
of  justice-^  contammg  stipulations   with  regard   to   the  settlement  of  any 
Judicial      dispute  which  might  arise  by  arbitration.     There  was  a  possi- 
Ar^i^^a^in—  ^^^^^7  ^^  disputes  arising,  and  a  mode  of  settling  those  disputes 
Tampering    was  provided^  and  a  piece  of  evidence  which  would  undoubtedly 
with  samples,  be  of  the  greatest  possible  use  was  provided  by  the  contract. 
According  to  the  stipulation^  samples  were  to  be  taken  between 
buyer  and   seller,  or  by  both  buyer   and   seller,    which    were 
to    be    put    into    sealed    bags,  and   such    bags    when    sealed 
were  to  be  sent  up  to  a  tribunal  in  London.     Now,   samples 
were  taken  in  the  present    case,  on  behalf  of  the    buyer  by 
his  underforeman  and  on  behalf  of  the  seller  by  the  prisoner, 
which   samples  were  sealed   by  the  underforeman  and  by  the 
prisoner,  who  sent  them  in  accordance  with  the  terms  of  the 
contract  to  Loudon.     It  was  admitted  that  all  that  the  prisoner 
could  do  to  tamper  with  the  samples  and  mislead  the  court  in 
London  was  done.    He  sifted  the  imperfect  samples  and  cleansed 
them  from  the  cockles,  rye,  and  small  wheat  which  interfered  with 
the  perfection  of  the  samples.   Having  done  this  to  the  contents  of 
the  bags  without  breaking  their  seals,  he  transmitted  to  London 
the  bags  in  order  that  they  might  be  used  in  evidence.     And  the 
question  is,  whether,  because  they  were  not  used  in  evidence^  the 
offence  was  any  the  less  complete.     I  am  of  opinion  that  it  was 
complete,  and  that,  whether  successful  or  not,  it  was  in  itself  a 
misdemeanour.     Though  I  should  have  held  this,  in  the  absence 
of  authority,  upon  principle,  and    on   the  basis  of  good  sense, 
I  find  that  it  has  been  so  decided.     You  have  in  1  Hawkins,  P.  C. 
c.  27,  s.  9,  and  Rex  v.  Orossley  (7  T.  R.  315)  the  principle  clearly 
laid  down  as  to  when  the  attempt  to  commit  the  offence  of  sub- 
ornation   of  perjury   is   committed,  and   that   it   is  committed 
although  the  affidavit  which  was   falsely  sworn  may  not    have 
been  used,  or  the  person  who  swore  it  may  not  have  been  called 
as   a  witness,  or  when  called  may  not  have  sworn   falsely  in 
giving  his    evidence ;    and    Lawrance,   J.  in   Bex  v.    Orossley 
pointed  out  in  very  emphatic  language  how  monstrous  it  would 
be  to  hold  otherwise,  and  make  the  guilt  or  innocence  of  a  person 
who  has,  so  far  as  he  is  concerned,  completed  the  act  depend  upon 
the  subsequent  use  of  that  which  such  person  had  completed^  it 
being  in  the  discretion  of  another  person  to  use  it  or  not.     In 
that  case  the  crime   of  perjury  was  completed  by  the  defen- 
dant's swearing  the  affidavit  for  the  purpose  of  discharging  the 
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rale  against  him^  and  could  not  depend  upon  the  subsequent  use        Bsa. 
of  the  affidavit^  the   defendant  being  equally  guilty  of  perjury  ^* 

though  no  use  had  afterwards  been  made  of  it.     I  agree  that  it        ' 

is   not   exactly   this   case^  because   upon    the  swearing  of   the        1891. 
false  affidavit  the  act  of  the  perjurer  is  complete  ;  he  can  do  no        ."J — 
more.     Although  here  the  aot  is  not  the  same,  in  principle  it  is  Mant^Mure 
the  same^  because  here  the   act  of  the  prisoner  was  complete      of  false 
when  he  sent  the  false  samples   to  the  London  tribunal^  which    evidence^ 
might  or  might  not  make  use  of  them.    In  point  of  fact  they  were  p^^^^t^^gf^ 
not  made  use  of ;  but^  as  I  have  said^  that  makes  no  difference,    of  justice— 

1  am  therefore  of  opinion  that  the  first  count  of  this  indictment  is     Judicial 

a  valid  one,  and  it  is  not  contested  that  the  evidence  is  sufficient  ^^w^fJaJorJ^ 
to  sustain  it ;  the  indictment  should  therefore  be  sustained,  and    Tampering 
the  conviction  affirmed.     It  is  suggested  that  there  are   other  with  samples. 
questions  of  importance  which  arise  in  the  case.     All  I  will  say  as 
to  them  is  that  it  strikes  me  that  the  samples  here  do  not  fairly 
come  within  the  words  *'  false  tokens ; "  but  I  have  not  heard  that 
question  argued,  and  merely  state  what  is  my  first  impression  for 
what  it  is  worth,  the  only  question  which  it  is  material  to  decide 
being  that  which  I  have  endeavoured  to  deal  with. 

Pollock,  B. — I  have  come  to  the  same  conclusion.  This  is  an 
indictment  for  a  fraud  or  cheat  at  common  law,  and  if  it  had  been 
a  case  of  a  private  cheat  I  should  have  felt  myself  bound  to  give 
effect  to  the  argument  that  the  act  of  the  prisoner  was  an  inchoate 
act,  and  that  no  person  had  in  fact  been  injured,  which  conditions 
are  necessary  in  the  case  of  a  private  fraud.  But  this  is  not  a 
private  fraud.     It  comes,  therefore,  within  the  rule  laid  down  in 

2  East,  P.  C.  c.  18,  s.  4,  that  ''all  frauds  affecting  the  Crown  and 
the  public  at  large  are  indictable,  though  arising  out  of  a  parti- 
cular transaction  or  contract  with  the  party .^'  Now  one  of  the 
precedents  he  gives  is  this  :  "  There  is  the  precedent  of  an  indict- 
ment against  a  married  woman  for  pretending  to  be  a  widow,  and 
as  such  executing  a  bail  bond  to  the  sheriff  for  one  arrested  on  a 
bailable  writ.''  I  am  quite  clear  in  my  own  mind  that  what  I 
spoke  of  as  a  necessary  condition  precedent — the  injury  of  a 
private  individual — does  not  arise  in  this  case.  The  real  vice  or 
offence  is  the  doing  of  some  act  which  has  a  tendency  to  prevent 
the  administration  of  justice.  The  only  question  to  be  considered, 
therefore,  is,  whether  the  handing  of  those  samples  to  arbitrators, 
or  to  the  tribunal  in  London,  is  to  be  considered  in  the  same  light 
as  if  they  had  been  handed  to  a  tribunal  for  the  administration 
of  justice.  It  is  a  tribunal  to  which  special  sanction  is  given  by 
the  courts  where  provision  is  made  for  it  in  a  contract.  The  only 
other  question  is,  whether  the  act  was  complete  on  the  part  of 
the  prisoner.  That  has  been  fully  dealt  with  by  my  Lord,  and  I 
agree  with  him,  and  am  of  opinion  that  this  conviction  should  be 
affirmed. 

Stephen,  J. — I  am  of  the  same  opinion  as  my  Lord,  and 
for  the  same  reasons. 
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Baa.  ChAbles  and  Lawkance^  JJ.  concnrred. 
^   ^'  Oonviction  affirmed. 

*  Solicitor  for  the  prosecution,  Solicitor  to  the  Treasury, 

iSdU  Solicitor  for  the  prisoner,  W.  Webb, 

Evidence — 
Manufacture 

of  false 
evidence — 

Attempt  to  

pervert  eo^irse 

of  justice — 

Judicial 

tribunal — 

Arbitrators  — 

Tampering 

with  samples.  CENTRAL    CRIMINAL   COURT. 

February  13  and  19,  189  K 

(Before  Charles,  J.) 

Reg.  v.  Hall,  (a) 

Indictment — Breach  of  statutory  duty — Specific  remedy  provided 
by  statute  imposing  duty — Preparation  of  voters*  lists  by  over- 
seers— Non-compliance  with  Registration  Acts  —  Liability  of 
overseers  to  indictment  at  common  law — Motion  to  quash  indict- 
ment— Reform  Act,  1832  (2^8  Will.  4,  c.  45) — Registration 
Act,  1843  (6  Vict.  c.  18),  ss.  13,  51,  and  97. 

An  indictment  will  not  lie  against  an  overseer  for  wilful  breaches 
of  the  duties  imposed  upon  him  by  the  Registration  Act  of  1848, 
in  preparing  and  publishing  voters*  lists,  inasmuch  as  for  every 
such  breach  of  duty — the  duties  being  new  duties  created  or 
re-created  by  the  statute — a  special  tribunal  is  created  by  sect.  51 
of  the  Act,  and  a  penal  action  given  by  sect.  97,  which  excludes 
the  remedy  by  indictment. 

Sects,  18-19  of  the  Registration  Act,  184>S,  pi^escHbe  the  duties  of 
overseers  in  the  preparation  and  publication  of  the  lists  of 
persons  entitled  to  vote  in  the  election  of  members  of  Parlia- 
ment, and  these  sections  contain  no  general  prohibitory  clause. 
Sect,  51  gives  the  revising  barrister  power  to  fine  overseers  who, 
inmahing  out  such  voters'  lists,  "  shall  wilfully  and  without  any 
reasonable  cause  omit  the  name  of  any  person  duly  qualified  to 
be  inserted  in  such  list,  or  who  shall  wilfully  and  without  reason- 
able cause  insert  in  such  list  the  name  of  any  person  not  duly 
qualified,'^  or  who  {after  specifying  all  the  various  offences 
which  may  be  committed  by  overseers)  shall  be  wilfully  guilty  of 
any  otfier  breach  of  duty  in  the  execution  of  this  Act;  "  a/nd 
sect.  97  gives  the  party  aggrieved  the  right  to  bring  a  penal 
action  against  the  overseer  for  '^  every  wilful  misfeasance,  or 
.  wilful  act  of  commission  or  omission  contrary  to  the  Act."     The 

(a)  Reported  by  W.  W.  Obr,  Eaq.,  BarriBter-at-Law. 
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Reform  Act  of  1832  for  the  first  time  cast  apon  the  overseer       Rao. 
duties  in  accordance  with  the  register  of  voters,  and  sect.  38  of         "• 

that  Act  was  substantially  the  same  as  sect,  13  o/  the  present ' 

Act,  but  that  and  the  other  sections  of  the  Act  of  1832^  relating        1891. 
to  such  duties,  were  repealed  by  the  Registration  Act  of  1843.       r«^'ZIL£_ 

Held,   by  Charles,  J.,   that,  upon  the  true  construction  of  these     Breach  ojT 
sections,  the  duties  imposed  on  overseers  with  regard  to  voters  statutory  duUj 
by  sect.  IS  of  the  Act  of  1843  were  in  fact  new  duties  created  or    —BpeHfic 
re-created  by  the  statute,  and  that  the  specific  remedy  consist-   ^^.^Jdedfir' 
i'^g  of  the  power  given  to  the  revising  barrister  to  fine,  and  of  statute  vmpos- 
the  right  of  the  aggrieved  party  to  bring  a  penal  action,  pro-    ^ngduty— 
vided  bij  sects.  51  and  97  respectively,  for  all  wilful  brea/:hes  of  ^^^I^IH 
the  duties  imposed  by  the  Act  on  overseers,  excluded  the  remedy     once  with 
by  indictment,  and  that  therefore,  for  any  su^ch  wilful  breach  of  Registration 
duty,  an  overseer  cannot  be  indicted.  l^^*to~^^dS 

The  defendant,  being  an  overseer  of  the  poor,  and  as  such  overseer      i^ent  at 
having  the  duty  cast  upon  him  by  the  Registration  Act  of  1843  common  law 
of  preparing  the  voters'  lists  for  the  purpose  of  parliamentary  ~'^^^!^J% 
registration,  wa>s  indicted  for  having  unlawfully  and  wilfully  if^jj,  4  c/45 
omitted  from  such  list  the  name  of  a  person  loho  was  qualified — 6  Fice.c.  18, 
as  a  voter,  and  for  having  unlawfully  and  wilfully  inserted  in     *'•  ^?»  ^^* 
su^h  list  the  names  of  persons  who  were  not  qualified,  and  for 
having  attempted  to  prevent  the  course  of  justice  by  taking  steps 
to  place  false  evidence  before  the  revising  barrister  in  tampering 
with  the  list  of  voters,  and  in  tampering  with  the  register  itself. 
Upon  a  motion  to  quash  the  indictment  on  the  ground  that  it 
disclosed  no  indictable  offence. 

Held,  that  the  indictment  contained  no  indictable  offence,  and 
ought  to  be  qtuished;  and  that  the  objection  that  the  indictment 
disclosed  no  indictable  offence  could  properly  be  taken  by  a 
motion  to  quash  the  indictment, 


I 


NDICTMENT  for  a  misdemeanour. 


Motion  to  quash  the  indictment  on  the  ground  that  it  disclosed 
no  indictable  offence. 

The  defendant^  John  Hall^  was  indicted  for  that  he^  being  an 
overseer  of  the  parish  of  St.  Mary,  Whitechapel,  and  as  such 
overseer  being  bound  to  prepare,  for  the  purpose  of  parliamentary 
registration,  lists  of  voters  for  that  parish  which  is  part  of  a 
parliamentary  borough,  did  unlawfully,  wilfully,  maliciously, 
knowingly,  and  corruptly  omit  from  such  list  the  name  of  a 
person,  Stanley  Mockett,  who  was  duly  qualified  as  a  voter,  and 
also  that  he  did  unlawfully,  wilfully,  maliciously,  knowingly,  and 
corruptly  insert  in  the  lists  of  voters  the  names  of  a  number  of 
persons  who  were  not  qualified  and  who  had  no  right  to  be  on 
such  list,  these  unqualified  persons  falling  under  two  classes, 
namely,  a  number  of  aliens  who  are  not  entitled  to  the  franchise, 
being  aliens,  and  secondly,  a  number  of  dead  persons. 

Other  counts  of  the  indictment  charged  him  with  an  alleged 


and  97. 
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Rbq.        attempt  to  prevent  the  course  of  justice  by  placing  false  evidence 
g^       before  the  revising  barrister^  namely^  by  tampering  with  the 

lists  of  voters^  and  by  tampering  with  the  register  itself. 

1891.  The  defendant  having  surrendered,  and  the  charge  contained 

^  ^."T      ^      in  the  indictment  havine:  been  read  to  him.  he  did  not  plead  to 

Breach  of    the  indictment. 

statutory  duty     Asquith,  Q.C.    [Amold  White  with   him)   for  the    defendant, 

— fifjp«c^     moved  to  quash  the  indictment  before  the  defendant  had  pleaded, 

^^dedi^'   on  the  ground  that  it  disclosed  no  indictable  offence. 

statute  impos-      G.   M.  Mathews  (0.   F.  Gill  with  him)    for  the  prosecution 

ingduty--    submitted  that  the   proper   course  would  be,   not  to  move  to 

2^-cww«W-  V^^^  *^®  indictment,  but  to  demur  to  it.     That  by  the  practice 

atice  with    and  upon  the  authorities  when  the  motion  is  to  quash  an  indict- 

Begistration  meut,  it  must  be  for  something  patent  on  the  face  of  the  indict- 

zi^*<o"^ic<-  ™®°t  itself,  such  as  the  want  of  jurisdiction,  or  something  of  that 

ment  at     description,  and  that  only  on  such  ground  is  a  motion  to  qaash 

common  law  an  Indictment  granted.     If  the  objection  be  that  it  discloses  no 

"^•^^^2**^^  indictable  offence,  the  proper  course  is  for  the  prosecution  to 

Will.  4,  c.  45  ]oi^  ill   tte   demurrer,   and   for   the  defendant   to  plead   over. 

—6  Vict,  c.  18,  [Charles,  J. — Yes,  that  is  a  course  which  may  be  taken  ;  on 

*1l^^o$^'     the  other  hand,  if  the  indictment  discloses  no  indictable  offence, 

I  must  hear  the  motion  to  quash,  if  it  is  desired.] 

Asquith,  Q.C,  on  behalf  of  the  defendant,  submitted  that  in 
moving  to  quash  the  indictment  he  was  taking  the  course  that 
was  adopted  and  followed  in  the  case  of  Rex  v.  Wright 
(1  Burr.  543),  the  point  there  taken  being  identically  the 
same  as  the  one  here,  namely,  that  no  indictment  would  lie, 
because  the  offence  was  a  statutory  offence,  and  because 
the  statute  creating  it  itself  prescribed  the  proper  mode 
of  procedure,  which  was  not  by  indictment.  The  argument  was, 
that  where  a  statute  creates  a  new  offence  and  gives  a  particular 
remedy,  no  indictment  will  lie,  and  after  argument  Lord 
Mansfield  made  the  rule  absolute. 

Chables,  J. — I  think  that,  with  this  authority  before  me,  I 
cannot  refuse  to  entertain  the  motion  to  quash. 

The  sections  of  the  Act  which  are  material  to  the  case  are 
fully  set  out  in  the  judgment. 

Asquith,  Q.C.  then  moved  to  quash  the  indictment. 
C.  Mathews  argued  on  the  part  of  the  prosecution. 
The  nature   of  the  argument  sufficiently  appears  from   the 
judgment. 

Asquith,  Q.C.  replied. 

Our.  adv,  vult. 
Feb.  19. — Chables,  J. — The  defendant  stands  indicted  in  no 
less  than  seventeen  counts  of  this  indictment  with  crimes  which 
may  be  classified  into  three  divisions.  He  is  first  charged  with 
the  wilful  omission  of  various  names  from  the  electoral  lists.  He 
is  secondly  charged  with  the  wilful  insertion  of  unqualified  per- 
sons in  the  electoral  lists,  and  these  charges  are  made  against  him 
as  an  overseer  of  the  poor,  and,  it  is  contended,  are  breaches  of 
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his  doty  as  overseer^  a  duty  imposed  upon  him  by  the  Begisfcra-        Rbb. 
tion  Act  of  1843  (6  Vict.  c.  18).     The  first  fifteen  counts  of  the       ^^^ 

indictment  are  concerned  with  these  two  classes  of  charge^  but        

it  is  needless  for  me  to  go   through  the  counts  in  detail.     One        1891. 
and  all,  they  charge  wilful  and  deliberate  contravention  of  ^^s        7~.__ 
statutory  duty.     Thirdly ,  in  the  16th  and  17th  counts    he  is    Breach  of 
charged  with  an  illegal  attempt  to  prevent  the  course  of  justice  statutory  (luty 
by  taking  steps  to  place  false  evidence  before  the  revising  bar-    — Specific 
rister,  the  revising  barrister  being  in  a  certain  sense  a  judicial  **JJ|d«d  by' 
tribunal.     The   two    counts   vary  in   form;  in  the    16th  he  is  statute impos- 
charged  with  tampering  with  the  list  of  voters,  and  in  the  17th  *»v  duty^ 
he  ischargedwith  tampering  with  the  register  itself;  the  register  ^'Z^ 
itself,  when  published,  being  evidence  of  the  right  to  vote  of  the     anee  with 
persons  whose  names  are  contained  in  it.     Upon  the  defendant   Registration 
being  indicted  on  the  13th  day  of  February,  a  motion  was  made  j^t^J^i^^, 
on  his  behalf  to  quash  the  whole  indictment,  on  the  ground  that      fnent  at 
no   indictable  ofi'enco   was  disclosed  by  it,  that   no  indictment  common  law 
would  lie  against  him,  because  the  offence  charged  against  him  ""^^o  ^3 
was  a  statutory  ofience,  with  a  particular  remedy  prescribed  by  ^wui  4,  c  45 
the  statute,  which  imposed  upon  him  the  duty  for  the  breach  of — 6  Victc.  18, 
which  he  was  charged,  and  after  hearing  a  very  able  argument  on    "J^gy^' 
both  sides,  on  the  part  of  the  prosecution  by  Mr.  Mathews,  and 
Mr.  Asquith  on  the  part  of  the  defendant,  I  took  time  to  consider 
my  decision  on  the  case.     Now,  before  I  refer  to   the  statutes, 
which  I  must  do  in  some  detail,  it  is  desirable  that  I  should  state 
the  principle  which  governs  a  case  of  this  description,  and  it  is 
to  be  found  stated  nowhere  better,  I  think,  than  in  Hawkins' 
Pleas  of  the  Crown,  book  2,  c.  25,  sect.  4.     The  law  is  there 
stated  in  the  following  terms :  '^  It  seems  to  be  a  good  general 
ground    that  wherever  a  statute  prohibits  a  matter  of  public 
grievance  to  the  liberties  and  security  of  a  subject,  or  commands 
a    matter    of   public    convenience,    as    the    repairing    of   the 
common  streets  of  a  town,  an  ofiender  against  such  statute  is 
punishable  not  only  at  the  suit  of  the  party  aggrieved,  but  also 
by  way  of  indictment  for  his  contempt  of  the  statute,  unless  such 
method  of  proceeding  do  manifestly  appear  to  be  excluded  by  it. 
Yet,  if  the  party  offending  have  been  fined  to  the  King,  in  an 
action  brought  by  the  party,  as  it  is  said  that  he  may,  in  every 
action  for  doing  a  thing  prohibited  by  statute,  it  seems  question- 
able whether  he  may  be  afterwards  indicted,  because  that  would 
be  to  make  him  liable  to  a  second  fine  for  the  same  offence.  Also, 
whore  a  statute  makes  a  new  offence,  which  was  no  way  pro- 
hibited by  the  common  law,  and  appoints  a  peculiar  manner  of 
proceeding  against  the  offender  as  by  commitment,  or  action  of 
debt,  or  information,  &o.,  without  mentioning  an  indictment,  it 
seems  to  be  settled  at  this  day  that  it  would  not  maintain  an 
indictment,  because  the  mention  of  other  methods  of  proceeding 
seems  impliedly  to  exclude  that  of  indictment ;  yet  it  hath  been 
adjudged   that,  if  such  a  statute  give  a  recovery  by  action  of 
debt^  bill,  plaint,  or  information,  or  otherwise,  it  authorises  a 
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Rho.        proceeding  by  way  of  indictment.     Also,  where  a  statute  adds  a 
_"•  further  penalty  to  an  offence  prohibited  by  the  common  law, 

"       there  can  be  no  doubt  but  that  the  offender  may  still  be  indicted, 

1891.        if  the  prosecutor  think  fit,  at  the  common  law;  and  if  th^  indict- 

■        __  ment  for  such  offence  conclude  contra  formam  statuti,  and  cannot 

Breach  of     ^^  made  good  as  an  indictment  upon  the  statute,  it  seems  to  be 

statutory  duty  now   Settled  that  it  may  be  maintained    as  an    indictment  at 

—Specific    common  law,  as  will  be  more  fully  shown  in  the  following  part  of 

^^vfd«d  by^'   ^^^  chapter.'^     That  is  a  full  statement  of  the  principle  which 

statute  impos'  must  guide  mo  in  the  decision  of  this  case.     And  the  inquiry 

ing  duty  —   therefore  to  which  I  have  to  address  myself  is  this :  first,  whether 

2^ntcow!pW-    *'^®  offence  with  which  the  defendant  is  charged  is  a  statutable 

ance  with     offence  simply ;  and,  secondly,  if  it  be  so,  whether  the   statute 

Registration  creating  the  offence  has  prescribed   a  particular  remedy  in  such 

iftf^toi^ct'  ^^^^  ^^  ^  include  either  expressly  or  by  implication  the  remedy 

^meni  at      by  indictment.     Upon  the  first  point  I  do  not  think  there  can 

common  law   be  any  room  for  doubt  or  controversy.     All  the  offences  charged 

—MoUonto  against  the  defendant  are  wilful  violations  of  duties  imposed  upon 

^WiU.  4,  c.  45  overseers  of  the  poor,  not  by  the  common  law,  but  by  the  Regis- 

— 6  Ftcf.  <?.  18,  tration  Act    of  1843    and    the    amending    statutes,   and  they 

**•  j\i?^'    consist  entirely  of  alleged  breaches  of  duties  created  by  those 

statutes,  and  not  otherwise,  and,  in  particular,  of  duties  created 

by  the    18th  and    following    sections  of    the  Registration  Act 

of   1843.     With    reference  to  these  duties,   sect.    51  provides 

"  that  an  overseer  who  shall  wilfully  refuse  or  neglect  to  make 

out  any  list,  or  who  shall  wilfully  neglect  to  insert  therein  the 

name  of  any  person  who  shall  have  given  due  notice  of  claim,  or 

who,  in  making  out  the  list  of  voters  for  any  city  or  borough, 

shall  wilfully  and  without  any  reasonable  cause  omit  the  name  of 

any  person  duly  qualified  to  be  inserted  in  such  list,  or  who  shall 

wilfully  and  without  reasonable  cause  insert  in  such  list  the  name 

of  any  person  not  duly  qualified     .     .     .     whoever  shall  wilfully 

be  guilty  of  any  other  breach  of  duty  in  the  execution  of  this 

statute  shall  for  every  such  offence  bo  liable  to  a  penalty  by  way 

of  fine  of  a  sum  of  money  not  exceeding  5/.,  nor  less  than  205., 

to  be  imposed  by  and  at  the  discretion  of  any  barrister  holding 

any  court  for  the  revision  of  any  list  of  the  parish  or  township  of 

such  overseer  :  Provided  always,  that  nothing  herein  contained 

as  to  any  fine  as  aforesaid  shall  affect  or  abridge  any  right  of 

action  against  any  overseer  or  other  person  liable  to  any  fine  as 

aforesaid,  or  any  liability  such  overseer  or  other  party  may  incur 

under  or  by  virtue  of  this  Act  or  the  said  recited  Act."     That  is 

the  section  which  deals  with  offences  against  this  statute,  and  it 

may  be  observed  that  the  penalty  prescribed  by  this  section  is 

not  imposed  for  any  other  breach  of  his  duty  which  has  been  laid 

upon  the  overseer  in  the  earlier  part  of  the  Act,  but  on  every 

breach,  for,  after  enumerating  a  number  of  specific  breaches  of  duty, 

the  section  contains  the  words  ''  or  who  shall  be  guilty,  wilfully 

guilty  ^*  of  any  other  breach  of  duty  in  the  execution  of  this  Act. 

H  aving  read  that  section,  which  creates  the  offence  of  the  wilful 
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neglect  of  duty,  it  is  necessary  that  I  should  recur  to  the  earlier        Kbo. 
part  of  the  statute,  which  imposes  the  various  duties  in  connec-       „^' 


tion  with  the  electoral  lists  upon  the  overseer.     But  before  I  do 
BO,  and  in  order  to   appreciate  some  arguments  that  were  ad-        1891. 
dressed  to  me  on  the  part  of  the  prosecution,  I  may  shortly  refer  -  ,."T      .  __ 
to  the  position  of  an  overseer  under  the  Reform  Act  of  1832.    The     Breach  of 
2  Will.  4,  c.  45,  for  the  first  time  cast  upon  the  overseer  gener-  statutory  duty 
ally  duties  in  connection  with  the  register  of  voters.     By  that     Specific 
Act  of  Parliament  provision  was  made  for  the  preparation  of  a  ^^Medhy' 
general  register  of  electors,  both  in  towns  and  counties,  and  the  statute  impoe- 
duty  of  preparing  that  register  was  laid  upon  the  overseers ;  they    ^J^  duty— 
had  to  prepare  the  lists,  they  had  to  publish  the  lists,  they  had  to   j<(^l^^^!^^i, 
prepare  and  put  upon  the  lists  the  names  of  the  persons  who  were     ones  with 
objected  to,  and  to  forward  all  the  lists  to  the  clerk  of  the  peace  in  Registration 
the  case  of  the  county,  and  to  the  town  clerk  in  the  case  of  a  j^JTinSki- 
borough,  and  those  officials  had  afterwards  to  forward  them  to      ment  at 
the  revising  barrister,  whose  appointment  was  provided  for  by  the  common  law 
same  statute,  to  revise  the  list.     The  sections  which  particularise   ""^.^^^i^o 
their  various  duties  are  sects.  37  to  57.     Those   sections  were  jyni,  4^  cf^b 
repealed  by  the  Registration  Act  of  1 843,  which,  after  reciting  —6  Vict.  c.  18, 
the  Reform  Act  of  1832,  enacted  that  the  said  clauses  and  provi-    '^lJ^qV^* 
sions  of  the  said  Act  for  the  purpose  of  forming  a  register,  &c., 
should    be,  and   are    repealed.     And    then   by    sect.  2,  "  This 
Act     is     to     be     taken     to     be     part     of    the     said     Reform 
Act  of   2    Will.    4,    c.    45,    as    fully   as    if    it  were   incorpo- 
rated therewith.'^     There  is,  however,  a  section  in  the  Reform 
Act  of  1832  which  was   not  repealed;  and,  although  I  am  not 
quite  clear  as  to  the  effect  which  subsequent  legislation  has  had 
upon  these  sections,  it  is  sufficient  for  my  present  purpose  to 
state  that  the   76th    section  of  the  Reform  Act  of  1832  is  not 
repealed,  and  that  provides  "  that  if  any  sheriff,  returning  officer, 
barrister,  or  overseer,  or  any  person  whatsoever  shall  wilfully 
contravene    or    disobey    the    provisions   of    this    Act   or   any 
of  them,  with    respect  to    any    matter    or    thing    which   such 
sheriff,  returning  officer,  barrister,  or  overseer,  or  other  person  is 
hereby  required  to  do,  he  shall  for  such  his  offence  be  liable  to  be 
sued  in  an  action  of  debt  in  any  of  His  Majesty's  Courts  of  Record 
at  Westminster  for  the  penal  sum  of  500^.,  and  the  jury  before 
whom  such  action  shall  be  tried  may  find  their  verdict  for  the 
full  sum  of  500J.,   or  for  any  less  sum  which  the  said  jury  shall 
think  it  just  that  he  should  pay  for  such  his  offence,  and  the 
defendant  in  such  action  being  convicted  shall  pay  such  penal 
sum  so  awarded,  with  full  costs  of  suit,  to  the  party  who  may  sue 
for  the  same :      Provided  always,  that  no  such  action  shall  be 
brought    except    by    a    person  being   an   elector,   or  claiming 
to  be   an  elector,  a   candidate,  or  a  member  actually  returned, 
or  other  party   aggrieved :      Provided  also,    that   the   remedy 
hereby    given    against    the     returning     officer    shall    not    be 
construed   to    supersede    any  remedy    or    action  against  him, 
according   to   the    law  now    in    force.*'       My    attention    was 
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Rio.        specially  directed  by  Mr.  Mathews,  on  the  part  of  the  prosecu- 
Hall        ^ion,  to  what  the  position  of  overseers  of  the  poor  was  in   the 

'       nine  years  that  elapsed  between  1832  and  1843.     He  said  that 

1891.        the  Reform  Act  laid  dnties  upon  them,  and  that  for  the  breach 

Indictment  —  ^^  those  daties  the  overseers  were  nndonbtedly  indictable.     Now, 

Breach  of    ^^  there  had  been  no  76th  section  in  the  statute  of  Will.  4,  that 

statutory  duty  position  would  havo  been  a  sound  one,  for  it  would  have  fallen 

-—^ci/Mj     within  the  general  principle  to  which  I  have  alluded,  that  where 

^^vidJi ?y*'  ^  ^^^7  is  created  by  statute,  aud  no  remedy  is  prescribed  but  by 

statute  impos-  indictment,  a  person  guilty  of  a  breach  of  the  daty  so  imposed  is 

ing  duty—   indictable.     But  there  is  this  7Cth  section,  which  appears  to  me 

Overseer —     ±    r^  j  i.'i  j-  xuj 

Non-compU-  ^  "®  *^  express  and  particular  remedy  given  to  anybody,  an 
once  with    elector,  or  a  candidate,  or  a  member,  or  any  other  party  aggrieved. 
Registration  an  express  provision  that  he  may  bring  an  action  against  any 
Uty'to^indici  O'^^rseer  who  is  guilty  of  wilful  breach  of  duty,  and  a  jury  may 
ment  at      award  any  sum  they   think  fit  up  to  the  sum  of  500Z.     And  if  I 
common  law  had  to  decide  that  point  I  should  feel  no  doubt  that  the  principle 
T^^JjJ^^.^g  to  which  I  have  referred  did  govern  the  position  of  overseers  of 
irai.  4,c.  45  the  poor  for  the  nine  years  in  question,  and  that  during  that 
— 6  Vict,  c.  18,  period   of  nine  years  any  overseer  of  the  poor  who  had  been 
*and*97^*     guilty  of  any  breach    of   duty    would   be  liable  to  conviction 
under    the    76th    section,    and    there    being    a    specific    and 
particular  remedy   imposed  by  the   same  Act    of    Parliament 
that   imposed    the  duty,    it    excludes   the   notion    that    over- 
seers during  those  nine  years  were  indictable.     It  is  a  matter, 
as  was  pointed  out  to  me   by  Mr.  Asquith,  of  construction — of 
construction  of  the  statute.     And  I  cannot  read  the  76th  section 
of  the  statate,   especially   having  regard  to  the  proviso  which 
reserves  remedies  against  the  returning  ofiScer,  without  coming 
clearly  to  the  conclusion  that   duriug  those  nine  years  the  over- 
seers of  the  poor  would  not  have  been  indictable.     But  supposing 
I  am  wrong  in  that,  and  supposing  that  the  duties  imposed  by 
the  earlier  part  of  the  Reform  Act  of  1832  did  form  the  subject- 
matter    of    indictment,    then    this    ingenious    argument    was 
presented  to  me  :  It  was  said  that,  if  that  is  so,  the  Registration 
Act  of  1843  imposed  no  new  duty,  created  no  new  duty  in  the 
overseers,  it  simply  prolonged  the  duty  which  they  had  to  per- 
form under  the  Reform  Act  of  1832,  and,  therefore,  inasmuch  as 
the  duty  was  imposed    by  the  Registration    Act  of  1848,   in 
unqualified  terms,  and  the  penal  section  which  I  have  just  read 
in  full  is  in  a  later  part  of  the  statute,  that  the  principle  applies 
that  the  overseer  is  indictable  for  the  breach  of  the  duty  imposed 
by  the  earlier  part  of  the  statute,  because  it  is  not  a  new  duty  ; 
it  was  a  duty  which   was  already   cast  upon  overseers  ;  and  the 
case  would  then  be  similar  to  the  case  referred  to  by  Hawkins  of 
a  man  being  guilty  of  an  ofience  apart  from  the  statute  upon 
which  he  is  indicted,  in  which  case  the  special  remedy  provided 
by  the  statute  under  which  he  is  indicted,  is  a  cumulative  or  an 
alternative  remedy.     But  I  cannot  accede  to  that  argument,  for 
this  reason,  that  the  1st  section  of  the  Registration  Act  of  1843 
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repeals  all  the  registration   sections   of  the  Act  of  1832^  and        Rio. 
therefore  the  daty  created  by  the  13th  section  of  the  Act  of  1843        „^' 

was,  in  point  of  fact,  a  new  duty  and  a  duty  created   by  that         ^" 

statute.     It  is  true  it  was  re-created,  it  may  be ;  but  still  it  was  a        1891. 
fresh  statutory  creation.      Therefore,  in  approaching  the  con-     ^.TI" 
sideration  of  the  Registration  Act  of  1843,  I  approach  it  in  this   ^Breach  of 
aspect:  those  duties  imposed  by  the  section  of  the  Registration  ^iatu^oryduev 
Act  of  1843  are,  in  fact,  freshly  created  duties,  for  the  reasons  I     —Specific 
have   given.     I  do  not  think  it  really  makes  a  very  material  ^^!^^l^' 
difference,  because,  as  I  have  said  in  my  judgment,  an  overseer  statute impot- 
even  under  the  Act  of  1832  would  not  have  been  indictable.    ^^  duty— 
But,  even  assuming  he  would  have  been  indictable,  inasmuch  as  ^^com^i- 
the  sections  relating  to  his  duties  were  all  repealed  by  the  1st     ancewith 
section  of  the  Act  of  1843,  I  still  approach  the  case  upon .  this  Registratum 
footing :  that  the  duties,  with  the  wilful  disregard  of  which  the  "^jjf  ^^^J^^. 
defendant  is  charged,  are  imposed  on  him  by  the  Act  of  1843,      mentat 
and,  in  point  of  law,  for  the  first  time,  because  the  statute  which  common  law 
had  imposed  similar  duties  (not  altogether  the  same,  but  similar  ""^.^i^o 
duties)  on  the  overseer  of  the   poor,  was  itself  repealed  by  the  ^^.  4^  c.  45 
later  Act  of  Parliament.     Now,  then,  I  have  to  consider  the  case  —6  Vict  c.  18, 
regarding  the   defendant  as  in  the   position  of  having  duties     ***Jfi^^* 
imposed  on  him,  in  point  of  law,  for  the  first  time  by  the  Act  of 
1843.     Those  duties  commence  really  with  the  13th  section  of  the 
statute.     They  are  prescribed  by  the  13th  and  following  sections 
of  the  statute,  and  principally  by  the  13th  section,  as  amended  by 
the  later  Registration  Acts.     By  the  10th  section  the  town  clerk 
is  instructed  to  have  a  form  of  precept  issued  to  the  overseer,  and 
that  precept  is  now  (by  later  legislation,  to  which  I  need  not  refer, 
by  the  effect  of  the  Local  Government  Act  of  1888,  and  a  Regis- 
tration Order  issued   thereunder  in    1889)   to  be  in  the  form 
prescribed  by  that   Registration  Order ;  and  it  gives  the  over- 
seers what  they  certainly  require,  however  intelligent  they  may 
be,  minute  instructions  as  to  what  they  are  to  do  with  reference 
to  the  preparation   of  the  lists.      The  13th  section  provides  as 
follows :  "  The  overseers  of  every  such  parish  or  township  shall, 
on  or  before  the  last  day  of  July  in  every  year,  make  out,  or  cause 
to  be  made  out,  according  to  the  form  numbered  3  in  schedule  B. 
to  this  Act  annexed,  an  alphabetical  list  of  all  persons  who  may 
be  entitled  to  vote  in  the  election  of  a  member  or  members  to 
serve  in  Parliament  for  such  city  or  borough,  in  respect  of  the 
occupation  of  premises  of  the  clear  yearly  value  of  not  less  than 
lOZ.,  situate  wholly  or  in  part  within  such  parish  or  township ;  and 
another  alphabetical  list,  according  to  the  form  numbered  4  in  the 
said  schedule  B.,  of  all  other  persons  (except  freemen)  who  may 
be  entitled  to  vote  in  the  election  of  such  city  or  borough  by 
virtue  of  any  other  right  whatsoever ;  and  in  each  of  the  said 
lists  the  Christian  name  and  surname  of  every  such  person  shall 
be  written  at  full  length,  together  with  the  place  of  his  abode  and 
the  nature  of  his  qualification ;  and  where  any  person  shall  be 
entitled  to  vote  in  respect  of  any  property,  then  the  name  of  the 
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RiGo.        street^   lane,  and  the  number  of  the  house  (if  any),  or  other 
^'  description  of  the  place  where  such  property  may  be  situate^  shall 

'       be  specified  in  the  list ;  and  the  said  overseers  shall  sign  such 

1891.        lists,  and  shall  forthwith  cause  a  sufficient  number  of  copies  of 
~ —        each  of  the  said  lists  to  be  written  or  printed,  and  shall  publish 
^BrMchof    copies  of  the  said  lists  on  or  before  the  1st  day  of  August  in 
statutory  dviy  each    year,  and    shall  likewise    keep    a   copy  of   each    of  the 
—Bpecific     said  lists,  to  be  perused  by  any  person,  without  payment  of  any 
'*v*ded  hy     ^^^>  *^  ^^y  ^^™®  between  the  hours  of  ten   of  the  clock  in  the 
Btatvte  impos'  forenoon    and   four    of   the    clock   in    the   afternoon    of    any 
iiig  duty^    day,  except  Sunday,  during  the  first  fourteen   days  after  such 
j^-«wmbM-   ^^^^^    bHibII  have  been    so    published,   and  shall  deliver  copies 
ones  with     thereof  to  all  persons  applying  for  the   same  on  payment  of 
Begiitration  a  price  for  each  copy/'     The  15th  section  provides  that  persons 
vt^^tr^id'*t  ^^^^^^  from  borough  lists  may  give  notice  of  claim,  and  that  the 
ment  at      overseers  are  to  make  out  lists    of    the  claimants ;    and   that 
commonUtw  persons  named  in  the  lists  may  be  objected  to  by  any  other 
"^^-!!^i%  Persons  as  not  being  entitled  to  be  put  on  the  lists.     The  over- 
^U.  4,  e.  45  ^^^^>  hy  the  18th  section,  are  to  make  out  lists  of  persons  objected 
-~6Vict.e.i8,  to,  and  they  are  to  publish  the  lists  of  persons  objected  to,  and 
88. 13, 51,     the  lists  of  claimants ;  and  by  the  19th  section  they  are  to  deliver 
°^  the  lists  of  voters,  and   the  lists  of  claimants,  and  the  lists  of 

persons  objected  to  to  the  town  clerk.  The  dates  at  which  they  are 
to  do  these  various  duties  have  all  been  altered,  but  the  duties 
substantially  remain  the  same.  I  need  not  (it  would  be  wasting 
time  to  do  so)  read  at  length  the  Registration  Order  of  1889, 
whichinstructstheoverseerswhat  to  do.  Theyareinstructed  to  pre- 
pare lists  of  voters,  lists  of  claimants,  and  lists  of  persons  objected 
to,  and — and  this  is  very  material  with  regard  to  the  last  two 
counts  of  the  indictment — ^not  to  deliver  them  to  the  revising 
barrister,  but  to  publish  them,  and  after  they  have  published 
them,  and  they  have  been  published  a  specified  time,  to  deliver 
the  lists  to  the  town  clerk.  Those  are  the  duties,  then,  which 
the  overseers  have  to  perform,  duties  created,  or  rather  re-created 
by  the  statute  itself.  The  Registration  Act  of  1878  (41  &  42 
Vict.  c.  26),  which  made  many  alterations  in  the  mode  in  which 
those  lists  should  be  prepared,  provides  by  the  29th  section  that 
'^  the  provisions  of  the  51st  section  of  the  Parliamentary  Regis* 
tration  Act  of  1843,  relating  to  the  power  of  the  revising  barrister 
to  fine  overseers  for  neglect  of  duty,  shall  extend  to  every  wilful 
refusal,  neglect,  or  breach  of  duty  on  the  part  of  overseers  in 
the  execution  of  this  Act."  So  that  the  matter  stands  thus: 
By  the  Act  duties  are  imposed  in  the  sections  numbered  from 
13  to  19;  in  the  51st  section  offences  are  created,  namely,  a 
wilful  breach  of  any  of  those  duties  so  imposed;  and  for  those 
offences  so  described  a  specific  penalty  is  enacted.  But  the 
matter  does  not  rest  there,  for  under  the  97th  section  of  the  same 
statute  it  is  provided  that  "  every  sheriff,  under-sheriff,  clerk  of 
the  peace,  town  clerk,  secondary,  returning  officer,  clerk  of  the 
Crown,  postmaster,  overseer,  or  other  person,  or  public  officer 
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required  by  this  Act  to  do  any  matter  or  things  shall  for  every        Rjbq. 
wilful  misfeasance^  or  wilful  act  of  commission^  or  omission  con-        _''- 

trary  to  this  Act,  forfeit  to  any  party  aggrieved  the  penal  sum  of        

lOOZ.,  or  such  less  sum  as  the  jury  before  whom  may  be  tried  any        1891. 
action  to  be  brought  for  the  recovery  of  the  before-mentioned  ,  ,.'J — ._ 
sum  shall  consider  just  to  be  paid  to  such  party,  to  be  recovered     Brea^of 
by  such  party  with  full  costs  of  suit  by  action  for   debt  in  any  gtatutory  duty 
of  Her  Majesty's  Superior   Courts  at  Westminster;    provided    —Specific 
always,  that  nothing  herein  contained  shall  be  construed  to  super-   ''"^^  ^' 
sede  any  remedy  or  action  against  any  returning  officer  according  gtatute  impose 
to  any  law  now  in  force/'     Now,  what  is  the  true  construction  to   *^  duty- 
he  placed  upon  those  sections,  the  sections  which  impose  the  2^*^**^*^ 
duty,  the  sections  which  impose  the  penalty,  for  wilful  neglect  of     ancewith 
that  duty,  by  way  of  fine  to  the  revising   barrister,    and  the  B^gietration. 
section  givin&r  power,  in  case  of  any  wilful  act  of  commission  or  ,^*^^j^: 
omission  by  an  overseer,  to  any  party  to  brmg  an  action  agamst     %n&nt  at 
the   overseer  ?    I  have  come  to  the  conclusion,  after  carefully  ctymmon  law 
considering  all  these  sections,  that  this  is  a  case  where  the  specific   "^P^**  l^^o 
remedy  provided  by  sects.  51  and  97  excludes  the  remedy  (which  ^[Jj  4  ^  45 
would  otherwise  undoubtedly  exist)  by  indictment.     And  I  am— erW.c.  is, 
led  to  that  conclusion  by  several  considerations.     First,  I  notice     «••  ^^^  ^l» 
that  a  special  tribunal  is  provided  by  the  51st  section  to  punish      ^^ 
what  ?  not  isolated  breaches  of  duty,  not  non-attendance  before 
the  revising  barrister,  or  non-deliverance  of  lists  to  the  town  clerk, 
but  to  punish  all  wilful  breaches  of  duty  by  an  overseer.     And 
that  tribunal   is   invested  with   discretion  to   fine  an    overseer 
of    the    poor   a    sum    not   exceeding  hi,,  and   not    less    than 
20^.     It  would  seem  a  very  strange  construction  of  this  statute, 
after  having  created  a  special  tribunal,  to  fine  an  overseer  a  sum 
not  exceeding  hi.  for  any  breach  of  duty  under  that  statute,  to 
hold  that  an  overseer  of  the  poor  was  nevertheless  liable  to  any 
amount   of  fine    that   might  be  judicially  imposed  on  him,  or 
to  any  amount  of  imprisonment  that  also  might  be  imposed  on 
him  for  his  offence.     I   own   I  approach  the  consideration  of 
these   statutes  with,  I  will  not  say  a  desire,  but  with  a  feeling 
that  upon  public  grounds  it  might  be  desirable  that  a  remedy  by 
indictment  should   be  had,  for   the  overseers  of  the   poor  are 
invested,  undoubtedly,  with  authority  by  this  Act  of  Parliament 
which  is  capable  of  gross  misuse.   It  is  worth  notice  that  from  1843 
to  1891,  so  far  as  the  researches  of  counsel  have  gone,  no  instance 
exists  of  an  overseer  ever  having  been  indicted  under  this  Act 
of  Parliament.     That  is  worth  notice.     It  may  be  desirable  that 
such  a  remedy  should  exist ;    it  may    be   desirable  on  public 
grounds  ;  but,  on  the  other  hand,  I  cannot  but  remember  how 
minute  and   multifarious  are  those  duties  which  are  imposed  on 
overseers?,  who  are  persons  no  doubt  usually  competent  or  tolerably 
competent  to  perform  them ;   but  they  are   minute  and  multi- 
farious duties,  and  I  think  it  is  clear  that  the  intention   of  the 
Legislature  was  that  he  who  would  have  the  very  best  opportunity 
of  seeing  whether  the  overseers  had  discharged  their  minute  and 
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Rbu.        multifarioas  duties  should  be  the  sole  person  to  say  whether  they 
„*'•  had  been  guilty  of  any  breach  of  them  or  not,  and  whether  they 

had  incurred  any,  and,  if  so,  what  fine.      The  creation  of  a 

1891.        special  tribunal  is  a  most  important   matter  in   my  mind,  as 

" —        showing  that  upon  a  true   construction  of  the  statute  it  was 

Br(Mdkof    intended  that  it  should  be  the  exclusive  tribunal  to  dispose  of 

gtahUory  duty  such  matters.     Mr.  Mathews  said  that  it  was  a  very  undesirable 

Specijie    tribunal,  because  the  revising  barrister  is  a  creature  of  the  hour, 

^^^videdhy'   ^^^  when  he  has  signed  the  lists  and  delivered  up  his  appointment 

statute  irnpoe- to  the  Treasury  as  a  judicial  officer  his  duties  are  at  an  end. 

ing  duty—    That  is  true ;  but,  on  the  other  had,  he  is  the  person  of  all  others 

l^ii!!sommU.  ^^^  ^^  *^®  ^^^  qualified  to  judge  whether  a  wilful  breach  of 

a/ncewith    duty  has  been  committed  by  the  overseer  or  not.     And  it  is 

Begittration  hardly  credible,  as  Mr.  Mathews  suggested,  that  a  breach  of 

r/*^^di!rf  ^^*'y  ^^Jf'^^  ^®  found  out  after  the  revising  barrister  had  ceased  to 

*  ^ment  at    '  G^ist.     If  that  were  to  happen,  what,  he  asked,  could  be  done 

common  law  then  ?     There  are  two  answers,  it  seems  to  me,  to  that  argument : 

""^[i^^**^  first,  that  it  is  hardly  possible,  if  a  breach  of  duty  were  com- 

^Wili,  4,  c.  45  fitted,  that  it  would  not  be  discovered  until  after  the  revising 

— ^  Vict.  e.  18,  barrister  had    ceased    to   exist,   because    these   are  not   secret 

M.  13, 51,    documents ;    they  are  published   to    everybody ;    published   on 

^  every  church  and  chapel  in  the  borough ;  and  if  there  were  any 

case  of  deliberate  omission  or  insertion,  one  would  suppose  that 

it  must  almost  certainly  be  discovered  by  somebody  before  the 

revising  barrister  holds  his  court.     But  if  it  were  not  discovered, 

there  remains  the  penal  section,  sect.  97,  which,  to  my  mind, 

points  strongly  again  against  any  remedy  by  indictment,  because 

it  prescribes  that  the  party  aggrieved   may  bring  an  action 

to  recover  lOOZ.  against  the  defaulting  overseer,  and  contains  a 

proviso  similar  to  the  proviso  in  the  76th  section  of  the  statute  of 

Will.  4  :  **  Provided  also,  that  nothing  herein  contained  shall  be 

construed    to    supersede   any   remedy   or  action    against    any 

returning  officer   according   to   any  law  now  in  force.'*      The 

51st  section,  which  I  read  at  length  at  the  commencement  of  my 

observations,  has  also  a  proviso,  on  which  some  reliance  was 

placed  by  Mr.   Mathews,  and   it  was   also   relied   on  by  Mr. 

Asquith.     That  proviso  is  to  this  affect :  "  That  nothing  herein 

contained  as  to  any  fine  as  aforesaid  shall  affect  or  abridge  any 

right  of  action  against  any  overseer  or  other  person  liable  to  any 

fine  as  aforesaid,  or  any  liability  such  overseer  or  other  person 

may  incur  under  or  by  virtue  of  this  Act,  or  the  said  recited 

Act.**     Now,   it   was  pointed  out  to  me,  on  the  part  of   the 

defendant,  that    the   proviso  in   sect.   97,   reserving  remedies 

against  the  returning  officer,  was  a  very  significant  proviso,  and 

that  it  appeared   to  indicate  almost   decisively   that   the  only 

remedy  against  an  overseer  was  that  prescribed  by  the  earlier 

part  of  the  section.     And  I  think  there  was  great  force  in  that 

argument.     Further,  it  was  pointed  out  to  me  that  no  remedy 

by  indictment  is  reserved  by  sect.  51,  but   that  the  proviso 

appears  to  refer  to  the  rights  of  action  and  nothing  else.     Mr. 
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Mathews^  in  answer,  said  that  the  word  '^  liability  '^  was  there,        Bw. 
as  well  as  the  word  ^'  action/'     But  that  seems  to  me  to  refer  to       ^^ 
something  other  than  an  indictment,  and,  having  regard  to  the  . 

fact  that  the  76th  section  of  the  "  said  recited  Act  '*  is  nnre-        1891. 
pealed,  I  think  the  word  is  amply  satisfied  by  holding  that  it        TIZ*  _ 
refers  to  the  criminal  liability  expressly  imposed  by  that  section.     Breach  of 
On   these  grounds,   on   the  ground   that  a  special  tribunal   is  statutory  duty 
created,  and  on  the  ground  that  a  penal  action  is  given  in  the     -Specific 
language  of  the  proviso  to  sect.  97,  it  seems  to  me  that  those  are  ^^^^^i^dhy 
the  only  remedies  that  can  be  enforced  against  an  overseer,  and  statute  impoe- 
that  this  is  one  of  those  cases  in  which  a  parliamentary  duty  is    ^  duty— 
imposed  on  an  overseer,  but  that  the  method  of  proceeding  by   N^^^cm^i- 
indictment  is  manifestly   excluded  by  the   statute  itself.      It     ancewUh 
remains   to  consider  whether  there  is  anythinfir  in  any  of  the   Registration 
authorities  that  have  been  cited  before  me  to  militate  against  j^t  toinSSJ- 
that  conclusion.     Far  from  finding,  upon  a  careful  consideration      ment  at 
of  them,  anything  adverse  to  the  conclusions  at  which  I  have  common  law 
arrived,  it  seems  to  me  that  when  fairly  read  they  support  it.    The  "^^^^^1% 
earliest  in  date  of  the  authorities  relied  on  by  Mr.  Mathews  was  a  case  VtU.  4,  e.  45 
in  Bayer's  Reports  {Rex  v.  Davis),  decided  in  1754,  and  reported —6  Ftce.  c.  18, 
in  Sayer  at  page  163,  which  decided  that  an  indictment  will  lie    ^'}^*q^^' 
against  an  overseer  for  not  receiving  a  pauper  removed  by  the 
order  of  two  justices  of  the  peace ;  and  the  Chief  Justice  said,  in 
giving  his  jndgpnent,  this  :  '^  It  has  been  said  that  as  the  offence 
of  an  overseer  of  the  poor  in  not  receiving  a  pauper  removed  by 
an  order  of  two  justices  of  the  peace,  is  a  new  offence  created  by 
the  8  &  4  Will.  &  Mary,  c.  11,  an  indictment  will  not  lie,  another 
remedy  being  given  by  that  statute,  namely,  that  if  any  overseer 
of  the  poor  shall  refuse  to  receive  a  person  removed  by  warrant 
of  two  justices  of  the  peace  from  one  county,  city,  or  town 
corporate  to  another,  he  shall  forfeit  the  sum  of  5Z.    .    .    .   We  are 
of  opinion  that  as  a  power  of  removing  a  person  likely  to  become 
chargeable  to  a  parish  is  given  to  two  justices  of  the  peace  by  the 
13  &  14  Car.  2,  c.  12,  the  not  receiving  of  a  person  removed  by 
an  order  of  two  justices  of  the  peace  is  an  offence  against  that 
statute,  and  consequently  an  indictment  will  lie.''     Now,  Mr. 
Mathews  relied  on  that  as  showing  that  an  indictment  would 
lie  against  the  overseer,  in  spite  of  those  specific  remedies  pro- 
vided against  him;  but  it  is  observable  that  the  court  was  of 
opinion  that  an  offence  had  been  committed  against  an  earlier 
unrepealed   statute,   and    I,   therefore,  cannot  apply   the    first 
sentence  of  this  judgment  to  the  present  case,  because,  as  I  have 
pointed  out,  assuming  an  overseer  to  be  liable  to  be  indicted  for 
a  breach  of  duty  under  the  Reform  Act,  the  Reform  Act  was 
itself  repealed  by  the  Registration  Act  of  1843.     But  the  judg- 
ment goes  on :  "  If  this  were  a  new  offence  created  by  the  3  &  4 
Will.  &  Mary,  c.  11,  yet  an  indictment  will  in  our  opinion  lie,  in 
case  the  removal  was  to  a  place  within  the  jurisdiction  of  the 
justices  by  whom  the  order  of  removal  was  made,  the  remedy  by 
the  latter  statute  being  only  given  where  the  removal  was  to  a 
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,BiaQ.        place  oat  of  their  jarisdiction.      It  does  not  appear  from  the 
^'  indictment  in  the  present  case  that  the  removal  was  to  a  place 

out  of  the  jurisdiction  of  the  justices  by  whom  the  order  was 

1891.        made^  and  if  intendment  was  necessary^  the  courts  would^  in 
" —        support  of  the  verdict,  intend  that  it  was  to  a  place  within  their 
^^*^^;^^/~ jurisdiction.^^     It  appears  to  me  to  be  quite  obvious  that  the 
sf a^u<on/ du%  learned  judges  who   decided   that  case   were   of  opinion   that, 
—Specific     if  the  specific  remedy  provided  by  the  statute  of  William  and 
'*»W6d^    Mary    had    been   applicable   at  all,  that   their    decision  would 
stcUute  impos-  have     been     that     the     indictment     was     not     maintainable^ 
ing  duty—    because  they  held  that  the  indictment  was  only  maintainable. 
Overseer^    assuming  the  offence  is  a  new  one,  because  the  specific  remedy 
ance  with    ^^d  no  application  to  the  facts  proved  against  the  defendant  in 
Registration  that  case.     The  case  would  be  analogous  to  the  present  case, 
j^**""^^"  and  might  be  well  relied  on  by   the  prosecution,  if  the  51st 
metUat^ '  section  of  this  Begistration  Act  had  only  applied  to  this  and 
common  law  that    particular    breach  of  duty,   and  if  the   defendant   stood 
^^K^^A^i^l  charged  with  a  breach  of  duty  other  than  the  duty  mentioned 
^^1.4  c.  45  ^^  ^QGt,  51.     But,  as  I  have  pointed  out  already,  sect.  51  applies 
—6  Ftcl.  c.  18,  to  every  possible  breach  of  duty  by  an  overseer.     So  that  it 
88. 13, 51,    seems   to  me  that,  instead  of   the    case  of  Bex  v.  Davis  {ubi 
sup.)  supporting  the  contention  of  the  prosecution,  it  supports 
the  conclusion  at  which  I  have  arrived.     The  next  case  cited  to 
me  was  that  of  Bex  v.  Wright    (1  Burr.  543),  which  decided, 
not  for  the  first  time,  but  decided  in  accordance  with  the  general 
principles  which  had  been  laid  down  long  before,  that  an  indict- 
ment will  not  lie  upon  an  Act  of  Parliament  which  creates  a 
new    offence   and  prescribes  a  particular  remedy.     And  Lord 
Mansfield,  in    giving  judgment,  said :  ''  I  always  took    it  that 
where  new  created  offences  are  only  prohibited  by  the  general 
prohibitory  clause  of  an  Act  of  Parliament,  an  indictment   will 
lie,  but  where  there  is  a  prohibitory  particular  clause,  specify- 
ing only  particular  remedies,  that  such  particular  remedy  must 
be  pursued.     For  otherwise  the  defendant  would  be  liable  to  a 
double  prosecution,  one  upon  the  general  prohibition,  and  the 
other  upon  the  particular  specific  remedy.^'     Now  that  language 
almost   exactly  covers   this   case.     There  is,  however,  in    this 
statute  no  express  general  prohibition,  and,  dealing  with  it  as  a 
matter  of  construction,  I  find  it  impossible  to  hold  that  because 
the   51st  section  does  not  immediately  in  number  succeed  the 
clause  imposing  the    duty,   I  must    therefore  imply  a  general 
prohibitory  clause  in  the  13th  section  itself.     If  there  were  no 
51st  section  in  the  Act,  there  might  be  some  ground  for  saying 
that  by  implication  it  ought  to  be  implied  on  the  general  principle 
that  where  no  other  remedy  is  provided  an  indictment  will  lie. 
But  certainly  in  the  13th  clause  there  is  no  general  prohibition, 
and  the  only  prohibition    which    exists    in  the    statute   is  the 
particular  one  mentioned  in  sect.  51.     The  language,  therefore, 
of  Denison,  J.,  in  the  case  cited,  is  inapplicable.     "  Where,^'  he 
says,  '^  an  offence  is  not  so  at  common  law,  but  made  an  offence 
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by  Act  of  Parliament^  yet  an  indictment  will  lie  where  there  is        Req. 
a     substantive   prohibitory  clause  in   such  Act  of    Parliament       ^' 

(although  there  be  afterwards  a  particular  provision  and  a  parti-        ' 

cular  remedy  given)^  but  it  is  otherwise  where  the  Act  is  not       1891. 
prohibitory,   but   only  inflicts   the  forfeiture   and   specifies  ^^®  r  j*I~l*  __ 
remedy/^     And   the  other  judge  gave  judgment  to    the  same  ^Breach  of 
effect ;  Wilmotj  J.  also  took  it  so.     It  seems  to  me  clear  that  this  statutory  duty 
case  cannot  be  relied  on   by    the  prosecution,  for    the  reason     —Speciju 
given  by  Lord  Mansfield,  and  because  on  the  construction  of  the   ''^JJ^^  bi^" 
statute  I  cannot  see  any  substantive  prohibitory  clause  at  all,  the  statute  impose 
only  prohibitory  clauses  are  the  sections  51  and  97.     Then  the    *^  duty— 
next  case  relied  on  is  that  of  Rex  v.  Robinson  (2  Burr.  p.  800),  in   ^^^p]7. 
which  it  was  held  that  an  indictment  lies  for  disobeying  an  order     anc$w%th 
of  sessions.     And  Lord  Mansfield  there  says  this :  "  The  objec-   Registration 
tion   to    this  indictment  is  that  the  offence  is  not  indictable,  7^*Y~^^* 
because  the  Act    of    Parliament    has  pointed   out  a  particular      nJrUat^ 
punishment,  and  a   specific  method  of  recovering  the  penalty  eommon  law 
which  it  inflicts.     The    rule   is  certain  '  that  where   a  statute   "^^^^1% 
creates  a  new  offence,  by  prohibiting  and  making  unlawful  any-  ^^j  ^  ^  45 
thing  which  was  lawful  before,  and  appoints  a  specific  remedy  —6  Vict.  c.  18, 
against  such  new  offence  (not  antecedently  unlawful)  ^ — ^that  is,     «»•  13,  51, 
not    antecedently    to    the    statute    unlawful — 'by  a  particular 
sanction  and  particular    method  of  proceeding,  that  particular 
method  of  proceeding  must  be  pursued  and  no  other.     And  this 
is  the  resolution  in  Castle's  case  (Cro.  Jac.  643).     But  where  the 
offence  was  antecedently  punishable  by  a  common  law  proC'Oeding, 
and  a  statute  provides  a  particular  remedy  by  a  summary  proceed- 
ing, there  either  method  may  be  pursued,  and  the  prosecutor  is  at 
liberty  either    to  proceed   at  common   law,  or  in   the  method 
prescribed  by  the  statute,  because  there  the  sanction  is  cumula- 
tive, and  does  not  exclude  the  common  law  punishment.'^     Now, 
I  am  bound  by  that  statement  of  the  law  of  course,  and  it  is 
entirely  consistent  with  the  view  I  take  of  the  present  case.     In 
order  to  apply  it  to  the  present  case,  the  prosecution  would  have 
to  satisfy  me  that,  apart  from  the  Registration  Act  of  1843,  the 
offence  which  they  are  now  seeking  to  punish  was  antecedently 
punishable  by  common  law  proceeding.     Therefore  the  dictum 
of  Lord  Mansfield  in  that  case  is  not  applicable  to  the  present 
case.     In  the  same  volume  of  Burrows  another  case  is  referred  to, 
the  case  of  Rex  v.  Boyall  (2  Burr.  832),  where  it  was  held  that 
'^  an  indictment  lies  (the  head-note  stating  '  indictment  does  not 
lie  '  is  incorrect)  for  not  performing  statutory  labour  on  the  high- 
way.''     Lord  Mansfield  says  there  :  ''  As  to  the  third  objection, 
it  was  an  offence  indictable  before  the  appointment  of  the  sum- 
mary remedy  prescribed  by  the  statute  of  22   Charles  2.     The 
case  of  Rex  v.  Davis  was  of  the  same  kind.     Therefore  the  sum- 
mary jurisdiction  is  cumulative  (although  there  is  another  remedy 
given),  and  does  not  exclude  the  common  law  remedy .''  All  that 
this  case  decided  is  that,  where  there  is  a  common  law  remedy 
by  indictment  prior  to  the  statute  which  gives  the  new  remedy, 
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Rfio.       there  the  new  remedy  is  camalative  on  the  old  oae^  or  aUernative 

HiOiL  ^^^  *^®  ^^^  ^°®'  *°^  ^^^  either  coarse  may  be  pursued.     So  far 

'  as   I  have  gone^  it  seems^  therefore^  that   the   oase  in   Sayer's 

1891.  Reports  affords  strong  support  to  the  view  I  take  of  the  present 

^  ,."7      ^  case,  and  that  there  is  nothing:  in  Barrows  which  controyerts  the 

Indictment  —  ',  -  i'xtt  a.  i.i_ 

Breach  of    correctness  of  my  conclusion.     Now  I  come  to  another  case,  one 
statutory  duty  ou  which  much  reliance  is  placed.     It  is  the  case  of  Rex  v.  Harris, 
—Specific    in  4  Term  Reports,  at  page  202,  and  that  case  certainly  requires 
'^^^^Sf^"  careful  examination.     It  was  an  indictment  against  a  pilot  for 
statute  impos-  disobeying  an  Order  in  Council  which  had  forbidden  access  to  a 
*|«£^^—    certain  ship  called  the  Stephen  while  she  was  performing  quaran- 
Non-cam^  tine ;  and  the  Order  in  Council  was  set  forth  in  the  indictment.  Lord 
aneewith     Kenyon,  in  giving  judgment,  says :  "  This  indictment  states  that 
Registration  the   King  in  Council  made  an  order  in  pursuance  of  tthis  Act, 
U^^^n^t*  which  the  defendant  violated ;  and,  therefore,  without  adverting 
ment  at      to  the  other  clauses  in  this  Act  of  Parliament,  which  are  adapted 
common  law  to    other  offences,  the    question   is,  whether  or  not    the    dis- 
Z^]^—2^Ps  ^b®^^®^^    ^f  ^^    order  thus   made   by  the    King   in    Council 
Vfiil,  4,  e.  45  ^^  ^^^  ^^  offence  at  common  law  7     And  most  unquestionably 
—6  Ftct.c.  18,  it  is.''     That,  again,  is  in  exact  accordance  with  the  principle  I 
**  •!/£  97^*     read  at  the  commencement  of  my  judgment.     It  was  a  case  in 
which  a  man  was  indicted  for   disobeying  an  Act   of  Parlia- 
ment, the  Act  of  Parliament  having  prescribed  no  other  remedy 
against  him.     There    was  indeed  another  section  imposing   a 
penalty  in  the  Act,  but  that  section  applied  to  offences  against 
the  Act  committed  by  the  commander  of  the  ship  and  persons 
who  belonged  to  the  crew,  and  did  not  include  the  defendant  in 
the  case,  who  was  a  pilot ;  and  Lord  Kenyon  obviously  places  his 
judgment  on  this  ground  :  without  adverting  to  the  other  clauses 
in  this  Act  of  Parliament,   which  are  adapted  to   other  offences 
he  says,  ''  The  question  is  whether  or  not  the  disobedience  of  an 
order  thus  made  by  the  King  in  Council  be  not  an  offence  at 
common  law  ?''     It  was  suggested,  however,  that  this  really  was 
a  case  where,  in  one  section,  there  had  been  a  general  enactment 
that  a  certain  quarantine  Order  in  Council  must  be  obeyed,  and 
in  another  section  a  particular  remedy  attached  to  disobedience 
of  that  order,  and  yet  an  indictment  lay,  but  on  examination  of 
the  case  nothing  of  the  kind  appears.     It  is  plain,  from  the  judg- 
ment of  Lord  Kenyon,  that  he  was  of  opinion  that  the  language 
of  the  latter  section  of  the  Act  of  Parliament  did  not  apply  to  the 
pilot  at  all.     So,   again,   Ashurst,   J.  says  :    "  It  is  a  clear  and 
established  principle  that,  when  a  new  offence  is  created  by  an  Act 
of  Parliament,  and  a  penalty  is  annexed  to  it  by  a  separate  and 
substantive  clause,  it  is  not  necessary  for  the  prosecutor  to  sue 
for  the  penalty,  but  he  may  proceed  on  the  prior  clause  on  the 
ground  of  its  being  a  misdemeanour.   Now  here  the  defendant  has 
been  guilty  of  a  breach  of  the  1st  section  of  this  Act  of  Parliament, 
which  expressly  gave  power  to  the  King  in  Council  to  make 
orders  relative  to  persons  going  on  board  ships  liable  to  perform 
quarantine,  for  the  indictment  states  that  the  King  in  Council 
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made  an  order  on  this  snbjeot^  which  it  was  competent  to  him  to        Rn>. 
make^  and  that  the  defendant  disobeyed  it.     For  this  he  is  clearly  ^* 

punishable  as  for  a  misdemeanour  at  common  law.     This  renders        _ 
it  unnecessary  to  make  any  determination  on  the  5th  section  of       1891. 
the  Act;  but,  if  it  were  necessary  to  consider  it,  I  should  think  -,.'T —  . 
that  it  relates  only  to  the  oflBcers  and  passengers  who  came  on     Brew^of 
board  the  ship  from  the  infected  place,  and  not  to  persons  going  itatutory  duty 
on  board  after  her  arrival  here.*'      Buller,  J.  agrees  with  Ashurst     Specific 
J.  that   the  defendant  was  not   within  the  meaning  of  the  5th  *^!^J  ^' 
section.     That  case,  therefore,  decided  nothing  new,  bat  only  statute  tmpos- 
reiterated  the  old   principle   that   where  an  Act  of  Parliament    ^  duty— 
creates  an  offence  and  prescribes  no  remedy  for  it,  the  offence  is  2^!^owoW 
indictable  at  common  law,  and  the  language  of  Ashurst,  J.  with     ance  with 
regard  to  the  creation  of  the  offence  by  the  Act  of  Parliament,   Registration 
and  annexing  a  penalty  by  a  separate  and  substantive  clause,  is  j^^^T~^  ^ 
not  necessary  for  that  decision.     But   I  may  say  that  I  do  not      n^ntat^ 
dissent  in  any   way  from   the  observation  of  the  learned  judge,   common  law 
The  difficulty  Mr.  Mathews  has  to  meet  is,  that  here  there  is  no  '^^^^!^i^ 
new  offence  expressly   created   by  one  clause,    and    a   penalty  ^^p^^. V  c.  45 
annexed  to  it  by  another  ;  and  I  cannot,  where  an  express  remedy  —6  Vick  c.  is, 
is  provided,  imply  a  general  substantive  prohibition  in  the  clause     '*•  ^^'  ^^» 
of  the  statute  creating,  not  a  new  offence,  but  a  new  duty.     I  was      ^^ 
invited  to  do  so  by  the  consideration  of  two  cases,  the  case  of 
Rex  V.  Jonesy  which  is  in  Strangers  Reports,  p.  1145,  and  the  case 
oiReg,  v.  Price  (11  A.  &  B.  727).     But  the  case  of  Rex  v.  Jones 
really  has  no  bearing  on  the  present  discussion.     There  it  was  held 
that  an  overseer  of  the  poor  was  indictable  because  he  would  not 
take  office,  and  the  astonishing  argument  was  presented  to  the 
court,  that  because  the  statute  of  Elizabeth  imposed  a  penalty 
upon  an  overseer  after  he  had  taken  office,  therefore  he  could  not 
be   indicted  because  he  had  not  taken  the  office.      It  is  only 
necessary  to  state  that  argument  to  ensure  its  refutation.     The 
indictment  said  that  he  had  obstinately  refused  to  take  the  office 
on  him,  and  disobeyed  the  Act  of  Parliament,  and  so  should 
be  punished  upon   the  principles  of  the   common  law.      With 
regard  to  the  case  of  Reg.  v.  Price  {nhi  sup,),  that  is  simply,  when 
it  is  carefully  looked  at,  an  illustration  of  the  well-known  principle 
that  a  man  who  disobeys  an  Act  of  Parliament  which  prescribes 
no  other  remedy,  is  liable  to  indictment  for  misdemeanour.     In 
that  case  the  defendant  had  failed  to  register  the  birth  of  his 
child.     The  Act  of  6  &  7  Will.  4,  c.  86,  provides  that  the  father 
of  a  child,   if  requested  by   the  registrar  to  do  so,  is  bound  to 
inform  the  registrar  of  the  particulars  of  the  birth.     The  father 
in  this  case  refused  to  give  the  information,  and  the  whole  argu- 
ment tamed  on  this,  whether  the  Act  did  impose  an  unqualified 
obligation  on  the  father ;    in  other  words,  whether  the  statute 
was  an  empowering  statate,  and  whether  it  was  a  statute  which 
the  father  was  bound  to  obey  ?     The  court  came  to  the  conclasion 
that  the  statute  was  not  an  empowering  statate  merely,  but  that 
the  words  of  the  clause  were  imperative  and  unambiguous,  and 
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Rbo.       that  that  being  so^  the  father  was  indictable  for  having  refused  to 
^**  do  what  the  Act  required  him  to  do.     That  is  another  illustration 

*       of  the  principle  that,  where  no  other  remedy  is  prescribed,  the  man 

1 81)  1 .        may  be  indicted  for  disobedience  to  a  statute.     It  does  not  establish 

Ttui'lZZif  —  *^®  proposition  in  support  of  which  it  was  referred  to.     The  two 

Breach  of  cases  to  which  I  have  last  referred  do  not  come  exactly  in  chrono- 

statutoryduty  logical  order,  but  I  have  referred  to  them  together  because  they 

—Specific     ^ere  used  by  the  prosecution  for  the  same  purpose.     The  next 

^^^dby'   ^^®  relied  on  was  Bex  v.  Gregory  (5  B.  &  Ad.  655).     That  was 

statute  vmpoe-  a  very  clear  and  simple  case.      The  Act  of  Parliament  which  was 

ing  duty —    there  under  discussion  prohibited  the  erection  of  any  building 

N^ec^i-  ^^*^^^  *  certain  distance  of  the  public  road,   and   contained  a 

ance  with     positive  enactment  that,  if  any  building  should  be  erected  contrary 

Registration  to  the  Statute,   it  should  be  deemed  a  common  nuisance.     That 

Acts^LuOj^'  ^j^g  j^^  express  euactment  that  the  doincr  of  a  prohibited  thinir  was 

Ixty  to  indict.  ,     i      i    ij  x    i.  •  x>  xi.         i  • 

ment  at      to  be  held  to  be  a  common  nuisance.     x>y  another  clause,  magis- 
common  law  trates  were  empowered  to  convict  the  proprietor,  and  to  make  an 
~^!!!9^i%  order  for  the  removal  of  the  building,  and  it  was  held  that  the 
WiU,  T  c.  45  party  erecting  the  building  was   nevertheless  indictable   for  a 
—6  Viet.  e.  18,  nuisance.     From  the  language  of  the  judgment  it  is  plain  that  the 
ss.  13, 51,     learned  judges  relied  upon  the  express   language  of  the  enact- 
^  ment  itself.     Denman,  O.J.  says :  ''  I  have  not  the  least  doubt 

in  this  case.  The  Acts  expressly  say  that  there  shall  be  a  road 
sixty  feet  wide,  and  that  no  building  shall  be  erected  within 
ten  feet  of  that  road.  The  erection  in  question  is  clearly  a 
building  within  the  Acts,  and  it  is  within  the  prohibited  dis- 
tance. As  to  the  proceeding  by  indictment,  it  is  true  that  the 
Act  of  3  Geo.  4  gives  a  summary  proceeding  before  magistrates, 
but  it  also  declares  that  the  erection  of  a  building  within  the 
prohibited  distance  shall  be  deemed  a  common  nuisance.'^  And, 
adds  the  Lord  Chief  Justice,  '^  every  common  nuisance  is  an 
indictable  oflEence."  In  Rex  v.  Gregory  {ubi  sup.)  there  is  an 
offence  created  for  which  the  statute  had  provided  a  special 
remedy,  but  the  act  done  was  by  a  substantive  clause  created  a 
common  nuisance,  and  so  became  in  itself  an  indictable  misde- 
meanour. There  are  two  other  cases  to  which  I  must  refer 
before  I  conclude  my  examination  of  the  authorities.  The  first 
of  them  is  Beg,  v.  Buchanan  (8  Q.  B.  883).  There  a  statute  had 
prohibited  in  general  terms  persons  from  acting  as  attorneys  in 
any  court,  unless  such  persons  should  have  been  previously 
admitted  and  enrolled  ;  and  in  a  later  part  of  the  same  statute  it 
had  been  enacted  that  any  person  who  did  act  without  being 
admitted  and  enrolled  should  be  unable  to  recover  fees,  and 
should  be  guilty  of  contempt  of  court,  and  should  be  punished 
accordingly.  It  was  held  that  an  unqualified  person  might  be 
indicted  under  the  substantive  prohibitory  clause.  And  in 
giving  the  judgment  of  the  court.  Lord  Denman  says :  *^  I  am 
of  opinion  that,  wherever  a  person  does  an  act  which  a  statute  on 
public  grounds  has  prohibited  generally,  he  is  liable  to  an 
indictment.     I  quite  agree  that  where,  in  the  clause  containing 
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the  prohibition,  a  partioalar  mode  of  enforcing  the  prohibition  is         Rbo. 
prescribed,   and  the   offence  is  new,  that   mode   only  can  be        ^• 

pursued ;  the  case  is  then  as  if  the  statute  had  simply  declared        

that  the  party  doing  the  act  was  liable  to  the  particular  punish-        1891. 
ment.     But  where  there  is  a  distinct  absolute  prohibition  the  act  j^^.TJ" 
is  indictable,'^     That  case  would  be  very  much  in  point  if  there     Breach  of 
had  been  an  absolute   prohibition  of  the  yarious   wilful   acts  statvJtorg  dniUg 
charged  against  this  defendant  in  any  other  part  of  the  Act  of    —Specific 
Parliament.     There  is  none,  and  that  really  is  what  has  weighed  ^^^^^^' 
with  me  greatly  in  deciding  this  case.     I  find  in  the  very  section  $iatu,u  impos- 
which    enumerates    with    painful    particularity    every    possible    tng  duty- 
breach  of  duty  which  an  overseer  can  commit,  that  a  specific   _^«*'««*^. 
remedy  is  provided.     And  therefore  the  reasoning  of  a  case  like     cmce with' 
this,  where  there  was  a  general  prohibition  in  the  earlier  part  of  Registration 
the   statute   and  a  subsequent  penalty  in  another  part  of  the  j^^'lT^^-^j. 
statute,  is  inapplicable,  in  my  opinion,  to  this  case.     The  last      msntat^ ' 
authority  that  was  cited  to  me  was  the  case  of  Couch  v.  Steel  common  law 
(3  E.  &  B.  402),  a  case  in  which  it  was  held  that  the  non-supply  —Motion  to 
of  medicines  on  board  an  English  ship,  in  contravention  of  the  ^^^^  4  c  45 
7  &  8  Vict.  c.  112,  was  actionable  by  a  sailor  whose  health  had  —6  Fict.c.  18, 
been  injured  by  such  failure  to  supply  medicines.     The  question     ««•  13,  51, 
that  was  argued  there  was,  whether  the  party  aggrieved  had  any      '^^  ^'^• 
right  of  action  for  that  breach  of  statutory  duty,  and  it  was  held 
that,  although  the  statute  had  given  a  penalty  which  might  be 
recovered  at  the  suit  of  anybody,  still  anyone  who  was  personally 
injured  by  that  breach  of  public  duty  could  maintain  an  action 
for  damages.     I  may  say  that  in  a  recent  case  a  great  deal  of  the 
reasoning  in  Couch  v.  Steel  {ubi  sup.)  has  been  dissented  from 
by  the  Court  of  Appeal.     It  was  considered  much  in  the  case  of 
Atkinson  v.  The  Newcastle  and  Gateshead  Waterworks  Company 
(36  L.  T.  Rep.  N.  S.  761 ;  2  Ex.  Div.  441),  decided  in  1877, 
first  in  the  Exchequer  Division  and  afterwards  in  the  Court  of 
Appeal.     Still,  the  case  is  an  authority,  and  may  properly  be 
cited  as  an  authority.     But  the  only  point  decided  by  it  was, 
that  the  penalty  prescribed  by  the  statute  did  not  exclude  tho 
plaintiff   from  his   right  of  action.      The   case,  however,  was 
referred  to  on  account  of  some  of  the  language  used  by  Lord 
Campbell  in  giving  the  judgment  of  the  court.     Lord  Campbell 
says,  at  p.  411 :  "  Sect.  18  of  statute  7  &  8  Vict.  c.  112,  which 
creates  the  duty,  also  makes  the  party  who  ought  to  perform  it 
liable  for  a  penalty  for  non-performance,  to  be  recovered  at  the 
suit  of  any  person,  and  to  be  appUed  in  part  to  the  informer,  and 
the   residue  to  the   Seaman^s  Hospital   Society.     The  penalty 
being  annexed  to  the  offence  in  the  very  clause   of  the  Act 
creating  it^  no  indictment  or  other  proceeding  could  be  taken 
against  the  person  making  default  for  the  mere  breach  of  the 
duty  cast  upon  him  by  the  Act.     The  duty  being  one  of  a  public 
nature,  the  defaulter  would  be  subject  by  the  common  law  to  an 
indictment  for  a  breach  of  it,  except  for  the  particular  mode  of 
punishment  by  a  penalty  prescribed  by  the  Act.     As  far  as  the 
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Rna.        public  wrong  is  concerned,  there  is  no  remedy  bat  that  pre-- 
Hall.       scribed  by  the  Act  of  Parliament/^     The  prosecution  drew  my 

attention  to  the  words,  ''the  penalty  being  annexed   to   the 

1891.        offence/^  in  the  very  clause  of  the  Act  creating  it;  and  Mr. 
I  dicT'  t  •—  ^^^^®^s  argued  that  because  the   duty  was  created   by  one 
Breach  of    Section  of  the  Act,  and  the  penalty  in  another,  an  indictment 
statutory  duly  would  be  Still  maintainable  for  breach  of  duty*     The  Lord  Chief 
—^fi^eci/lc     Justice,  I  am  sure,  never  meant  to  say  that  it  was  essential, 
^^videdhy'   '^^^^^  »  ^^^7  was  prescribed  by  a  section,  that  the   remedy 
statute  impos'  should  be  contained  in  the  same  section.     That  has  never  been 
ing  duty^    held.     All  the  authorities  have  laid  down  is,  that  where  there  is 
Non^cowmH'  a  substantive  general  prohibition  in  one  clause,  and  a  subsequent 
aneewith     clauso  containing  a  specific  remedy,  that  there  the  remedy  by 
BegxHration  indictment  is  not  excluded.      I  have  now  examined,  I  think,  all 
Uttoir^Uct'  *^®  authorities  that  have  been  cited  to  me  during  the  argument^ 
fnent  at      ^T^^  I  repeat  that  they  appear  to  me^  when  properly  understood^ 
common  law  to  support  the  conclusiou  at  which  I  have  arrived,  namely,  that 
""^^^  ***  upon  the  true  construction  of  this  statute  creating,  or  re-creating, 
^H^U.4,  C.45  ^  ^®^  duty,  and  prescribing  a  particular  penalty  for  a  wilful 
— 6  Ftcf.c.  18,  neglect   of  that   duty,  remedy  by  indictment  is  excluded.     It 
*'*Jlf  q7^'    remains  for  me  to  say  a  word  or  two  on  the  16th  and  17th  counts 
of  this  indictment.     The  substance  of  the  case  has  been  decided ; 
the  only  remedy  against  this  defendant  for  the  breach  of  duty 
which  it  is  alleged  he  has  committed  is  the  remedy  provided  by 
the  Registration  Act.     But  then  an  effort  is  made  to  turn  the 
difficulty,  if  I  may  use  the  expression,  by  framing  two  counts 
on  the  authority  of  a  very  recent  case,  the  case  of  Beg,  v. 
Vreones.       That   case   has   not  yet    been    reported,  (a)    but  I 
was  a  party  to  the   judgment^  and   I   therefore   have  it  fresh 
in    my   recollection.      That    was    a    very   singular    case^    but 
when  the  facts  which    were  reported    by    the  learned  judge 
who    tried    the   case    were    brought    under  our  consideration 
it    was    a    tolerably    clear    one.      There    the    defendant    had 
falsified  certain  samples  which  were  called  arbitration  samples. 
The  matter  arose  in  this  way :  Where  a  dispute  arises  in  Bristol 
between  the  buyer  of  a  cargo  and  the  seller  of  it  as  to  the  cargo^ 
the  parties  agree  to  refer  it  to  arbitration,  and  there  is  a  tribunal 
of  arbitrators,  or  rather  a  committee,  who  from  time  to  time 
appoint  an  arbitrator  ad  hoc,  to  decide  disputes  which  may  arise. 
The  custom  of  the  trade  is  to  take  samples  of  the  cargo,  speci- 
mens of  the  bulk,  and  to  forward  those  specimens  to  the  tribunal 
who  appoint  the  arbitrator  ad  hoc,  and  those  samples  are  called 
arbitration  samples^  and  upon  the  truthfulness  of  those  samples 
the  tribunal  acts.     What  Vreones  did  was  this^  he  falsified  the 
arbitration    samples;    in   other  words,   he    placed    before    the 
tribunal,  which  had  to  appoint  the  arbitrator,  for  the  purpose  of 
their  being  laid  before  the  arbitrator,  false  samples  upon  which 
the  arbitrator  was  bound  to  act,  and  thus  it  was  obvious  directly 
interfered  with  the  proper  course  of  the  proceedings  before  the 

(a)  Now  reported,  ante,  p.  267;  64  L.  T.  Rep.  N.  &  889;  (1891)  1  Q.  B.  860. 
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arbitrators^  becanse   tbey  would  eome  to  the  conclasion^  from        Rio. 
looking  at  those  samples^  that  the  cargo  was  what  in  fact  it  was       „** 

not^  and  therefore  it  was  beyond  all  doubt  an  indictable  fraud.        

But  I  cannot  apply  the  reasoning  of  the  case  of  Beg.  v.  Vreonea        1891. 
to  this  case^  for  the  lists  prepared  by  the  overseers  are  not  laid  j  ,^T      .  _ 
by  him  before  the  revising  barrister  at  all.     As  I  have  said,  they     snaeh  of 
are  published  openly,  and  copies  are  kept,  and  the  utmost  facility  statutory  duty 
is  given  to  everybody  to  see  and  correct  the  lists  before  they  are    —Specific 
even  transmitted  by  the  overseer  to  the  town  clerk,  and  it  is  the   ^^^l^%y ' 
town    clerk's   duty   afterwards   to   take   them    to   the   revising  statvde  impoB- 
barrister  for  the  purpose  of  his  revising  the  lists.     Therefore  it    *^  duty^ 
seems  to  me  that  these  two  counts,  the  first  of  which  refers  to  i^l^^^^l^. 
the  electoral  lists,  the  second  to  the  register,  cannot  be  sustained,     ancc  with 
They  charge  (if  they  charge  anything)  an  attempt  on  the  part  Registration 
of  the   defendant   to  commit  what  I  have  held  to  be  a  not  (f^*'i7*!S^- 
indictable  misdemeanour.     Upon  the  whole,  therefore,  I  think  it      ment  at 
is  my  duty  to  say  that  this  indictment  must  be  quashed.  common  law 

Indictment  quaaUd.       "^^^1% 
Solicitor  for  the  Crown,  Ths  Solicitor  to  the  Treasury.  nrJi,  4^  c.  45 

Solicitor  for  the  defendant,  E.  T.  Hargraves.  —6  Vict,  c.  is, 

S8,  18,  51, 
and  97. 
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Thursday,  May  14,  1891. 

(Before   Lord   Colebidoe,   C.J.,   Denhan,  Mathew,  Cave,  and 

Charles,  JJ.) 

Req.  v.  Mabsden.  (a) 

Evidence — "  Unlawful  and  carnal  knowledge  ^'  —  Necessity  for 
proof  of  emission  as  well  as  of  penetration — Criminal  Law 
Amendment  Acty  1885 — 48  8f  49  Vict.  c.  69,  s.  4s» 

In  order  to  support  a  conviction  for  unlawful  and  carnal  knowledge 
of  a  female,  it  is  not  necessary  to  prove  that  emission  took  place, 
proof  of  penetration  being  sufficient. 

i^ ASE  stated  by  R.  S.  Wright,  J.,  as  follows  :— 

James  Marsden  was  convicted  before  me  at  Manchester,  on  the 

(a)  Reported  by  R.  OmaoNOHAM  Qlem,  Esq.,  Banister-ai-Law. 
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Reo.        28fch  day  of  Aprils  upon  an  indictment  containing  a  single  count 
-.    ^'         for  the  felony  created  by  the  etatate  48  A  49  Vict.  c.  69  (Criminal 

'     Law  Amendment  Act^  1885),  s.  5^  namely^  carnal  connection  with 

1891.       a  female  under  the  age  of  thirteen  years. 

T~  _       The  jury  were  satisfied  of  penetration,  but  I  directed  them 

"Unlawful    ^^^^   there  was   no   evidence  of  emission,  and  that  under  the 

and  eamal    circumstances  of  the  case  it  could  not  be  presumed. 

knowUdge*'-'     At  the  trial  I  reserved  the   question   whether  the  prisoner 

Ammdment'  ^^^^^  lawfully  be  convicted  of  the  said  felony,  emission  being 

Act,  1S8S.    negatived. 

In  a  note  to  the  case  the  learned  judge  stated  that  the  child 
upon  whom  the  offence  was  alleged  to  have  been  committed  was 
aged  ten. 

By  sect.  4  of  the  Criminal  Law  Amendment  Act,  1885,  it  is 
enacted  that  ^^  Any  person  who  unlawfully  and  carnally  knows 
any  girl  under  the  age  of  thirteen  years  shall  be  guilty  of 
felony.'^ 

No  one  appeared  on  behalf  of  the  prisoner. 
The   SoUcitor-Oeneral   (Sir  E.  Clarke)  and    Sutton,  for   the 
prosecution,  were  not  called  upon. 

Lord  CoLBEiDOB,  C.J. — ^We  think  it  clear  that  this  conviction 
is  right,  and  must  be  sustained.  No  doubt,  upon  the  rulings  of 
single  judges,  and  on  doubts  expressed  by  some  judges,  and 
especially  by  my  learned  brother  Charles,  it  was  uncertain 
whether  proof  of  penetration  merely  was  sufficient  proof  of  carnal 
knowledge.  We  are  clearly  of  opinion,  however,  that  where  the 
words  *'  carnal  knowledge  '^  are  used  in  a  statute  as  constituting 
an  offence  they  are  to  be  considered  to  be  fully  made  out  or 
satisfied  without  proof  of  emission  having  taken  place,  and  that 
the  law  remains  the  same  as  it  has  been  for  the  last  sixty  years. 
We  think  it  right  to  add  that  my  learned  brother  Wright  was 
fully  justified  in  reserving  this  case,  but  we  none  of  us  entertain 
the  slightest  doubt  but  that  carnal  knowledge  is  completely 
proved  where  there  is  proof  of  penetration.  In  our  opinion, 
therefore,  this  conviction  must  be  sustained. 

Conviction  affirmed. 
Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treasury. 
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Saturday y  April  25,  1891. 

(Before  Lord  CoLBRmaB,  CJ.,  Denman,  Mathbw,  Charles,  and 

Williams,  JJ.) 

Reg.  v.  Gray,  (a) 

False  pretences — Intent— Verdict  of  jury — Inconsistent  findings — 
Prisoner  found  guilty  of  obtaining  food  and  money  by  false 
pretences — Recommendation  to  mercy  because  of  insufficiency  of 
evidence  as  to  intent  to  defraud. 

Upon  an  indictment  for  obtaining  food  and  mxmey  by  means  of  false 
pretences,  the  false  pretence  alleged  being  iluit  the  prisoner  was 
a  bank  clerk  and  received  his  salary  once  a  fortnight,  the  jury 
found  the  following  verdict :  "  O-uilty  of  obtaining  food  and  money 
under  false  pretences.  But  whether  tliere  was  any  intent  to 
defraud,  the  jury  consider  there  is  not  sufficient  evidence,  and 
therefore  strongly  recommend  the  prisoner  to  mercyj^  The 
Recorder,  before  whom  the  trial  took  place,  accepted  the  verdict  as 
being  a  verdict  of  guilty  upon  the  authority  of  Reg.  v,  Naylor 
(13  L.  T.  Rep.  N.  8. 381 ;  10  Oox  0.  0. 151 ;  35  L.  J.  61,  M.  G.  ; 
11  Jur.  N.  S.  910 ;  14  W.  R.  58),  where  it  was  held  that  the 
crime  of  obtaining  goods  by  false  pretences  is  complete,  although, 
at  the  time  when  the  prisoner  made  the  pretence  and  obtained  the 
goods,  he  intended  to  pay  for  them  when  it  should  be  in  his 
powertodoso.  Upon  a  case  reserved,  it  was  argued  in  support 
of  the  conviction  that  the  verdict  wa,s  separable,  the  latter  portion 
of  it  being  merely  the  reasons  given  by  the  jury  for  their  recom- 
mendation ;  and  that,  if  it  was  not  separable,  inasmuch  as  the 
falsity  of  the  pretence  alleged  must  of  necessity  have  been  known 
to  the  prisoner,  tlie  only  possible  meaning  which  could  be  given 
to  the  latter  portion  of  the  verdict  was  that  the  jury  considered 
that  at  the  time  the  prisoner  obtained  the  food  and  money  he 
intended  at  some  future  time  to  pay  for  the  food  and  repay  the 
money. 

Held,  titat  the  verdict  was  not  separable  ;  and  that,  inasmuch  as 
the  latter  portion  of  it  negaiived  the  intent  to  defraud  without 
proof  of  which  the  previous  portion  of  the  verdict  could  not  have 
been  found,  the  conviction  could  not  be  supported. 

THE  defendant  was  tried  before  me  at  the  Quarter  Sessions 
for  the  borough  of  Walsall  on  the  30th  day  of  October,  1890. 
The  indictment  charged  the  defendant  '^  for  that  between  the 

(a)  Reported  by  R.  CumnNGHAM  GuBNy  Esq.,  Buriister-ai-Law. 
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Rbo.        24tli  and  26th  days  of  September,  1890,  both  inclasive,  he  nnlaw- 
Q^'-  fiiUy,  knowingly,  and  designedly  did  falsely  pretend  to   Sarah 

'       Ann  Mason  that  he  was  then  employed  by  the  Birmingham  and 

1891.        Midland  Bank  Limited  at  Walsall,  and  that  he  received  his  salary 

p  "hL—    ^^^™  ^^®  ^^^^  bank   once  a  fortnight,^'  by  means  of  which  false 

False  pre-     pretences  he  did  then  unlawfully  obtain  from  the  said  Sarah  Ann 

tencea—intent  Mason    certain  food   to  the  amount  of  five  shillings  and  one 

'7'^^^y^.  sovereign  in  money,  the  goods,  chattels,  and  moneys  of  the  said 

^^^^^      Sarah  Ann  Mason,  with  intent  to  defraud,  whereas  in  truth  and 

in  fact  he  was  not  then  employed  by  the  said  Birmingham  and 

Midland  Bank  Limited ;  and  whereas  in  truth  and  in  fact  he  did 

not  receive  any  salary  from  the  said  bank  once  a  fortnight  or 

otherwise,  as  he  then  well  knew. 

It  was  proved  that  on  the  24th  day  of  September,  1890,  the 
defendant  went  to  the  house  of  the  prosecutrix,  who  is  a  single 
woman,  and  asked  her  if  she  had  a  sitting  room  and  bedroom  to 
let.  He  said  his  name  was  "  Gregory  Gray,"  and  that  he 
came  from  the  Birmingham  Bank,  Walsall.  He  wanted  the  rooms 
for  himself  and  a  friend.  Upon  this  statement,  and  believing 
that  he  came  from  the  Birmingham  Bank,  Walsall,  she  agreed  to 
let  him  have  a  sitting  room  and  a  bedroom  for  himself  and  a  friend 
for  nine  shillings  per  week.  He  entered  on  the  24th  day  of 
September,  and  said  his  friend  had  gone  on  his  holidays,  and 
would  join  him  on  the  following  Monday.  At  his  request  she  got 
a  steak  for  his  dinner.  On  the  next  day,  the  25th  day  of 
September,  he  told  the  prosecutrix  he  had  given  all  his  spare 
money  to  his  friend  to  get  him  out  of  a  bother,  and  asked  her  to 
lend  him  a  sovereign,  adding  that  he  had  his  salary  from  the  bank 
once  a  fortnight,  and  would  repay  her  on  the  following  Monday. 
She  lent  him  a  sovereign,  for  which  he  then  wrote  and  gave  her  a 
written  acknowledgment.  On  the  next  day  Friday,  the  26th 
day  of  September,  the  prosecutrix  made  inquiries  at  the  banks 
in  Walsall,  and  then  communicated  with  the  police,  who  at  2.30 
p.m.  on  the  same  day  arrested  the  defendant  in  Walsall,  by  a 
detective,  who  said  to  him  :  ''  I  shall  charge  you  with  obtaining 
food  and  money  from  Miss  Mason  under  false  pretences — you  said 
you^ve  been  employed  at  the  bank.''  The  defendant  replied : 
*^I  know  I've  told  a  lie.  I'm  not  employed  at  any  bank." 
A  purse  was  found  upon  him,  containing  a  sovereign  and  sundry 
other  things.  The  defendant  said  his  proper  name  was  Howard, 
but  he  was  going  under  the  name  of  Gray.  In  cross-examination 
the  prosecutrix  said  she  had  since  the  defendant's  arrest  been 
paid  the  five  shillings  due  to  her  for  the  food  supplied  to  the 
prisoner.  A  witness  was  called  for  the  defendant,  who  said  he 
had  known  him  and  his  family  for  twelve  years.  He  had  hitherto 
borne  a  good  character,  and  was  a  member  of  a  very  respectable 
family. 

After  my  summing  up  the  case  the  jury  retired  to  consider 
their  verdict,  and  upon  their  return  handed  to  me  a  paper  which 
they  said  contained  their  verdict.     It  read  as  follows  :  ''  Guilty 
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of  obtaining  food  and  money  under  false  pretenoea^  bat  whether        Rbo. 
there  was  any  intent  to  defraud  the  jury  consider  there  is  not       ^  ^' 

sufficient  evidence^  and  therefore  strongly  recommend  the  prisoner        * 

to  mercy.''     I    accepted  the  verdict  and  discharged  the  jury.        1891. 
Counsel  for  the  prisoner  then  contended  that  the  jury  by  their        ~r  __ 
verdict  had  negatived  the  intention  to  defraud,  and  consequently     p^j^^  ^^^ 
the  defendant  was  entitled  to  have  a  verdict  of  not  guilty  entered  Uncss— Intent 
for  him.     To  consent  to  such  a  course  appeared  to  me  contra-   --y^diei— 
dictory  not  only  of  all  the  sworn  testimony  for  the  prosecution,     T,J3ing«^ 
but  even  of  the  inconsistent  finding  of  the  jury;  still,  as    the 
prisoner's  counsel  asked  for  a  judgment  and  a  case  for  decision  by 
the   Court  for  Crown  Cases  Reserved,  quoting  Reg.  v.  Naylor 
(L.  Bep.  1  C.  C.  R.  4),  I  sentenced  the  prisoner  to  be  imprisoned 
for  three  months  with  hard  labour,  granted  to  his  counsel  a  case 
to  this  Court  of  Appeal,  and,  until  your  Lordships'  determination 
could  be  had,  liberated,  with  the  usual  necessary  conditions,  the 
prisoner  upon  bail  pending  such  determination. 

The  question  for  the  consideration  of  the  court  is,  whether,  upon 
the  finding  of  the  jury  and  the  facts  stated,  the  conviction  of  the 
prisoner  Gray  should  or  should  not  be  affirmed. 

Jesse  Herbert,  for  the  prisoner,  submitted  that  the  allegation  of 
an  intent  to  defraud  was  so  essential  a  part  of  an  indictment  for 
false  pretences  that  in  Reg.  v.  James  (12  Cox  C.  C.  127)  Lush,  J. 
refused  to  amend  such  an  indictment  which  did  not  allege  such 
an  intent  on  the  ground  that  the  words  '*  with  intent  to 
defraud  "  were  a  material  part  of  it,  and  held  that  their  omission 
was  fatal.  It  was  therefore  clear  that  where  a  jury  arrived  at  a 
conclusion  on  the  facts  that  there  was  tiot  sufficient  evidence  of  an 
intent  to  defraud,  an  essential  part  of  the  indictment  was  not 
made  out. 

Vachellf  for  the  prosecution,  submitted  that  the  conviction 
should  be  sustained  upon  two  grounds  :  first,  because,  the  jury 
having  found  the  defendant  guilty,  the  rest  of  their  verdict  was  to 
be  considered  merely  as  containing  the  grounds  for  the  recom- 
mendation to  mercy ;  and  secondly,  because,  if  the  verdict  was 
to  be  read  as  a  whole,  the  only  reasonable  meaning  which  could 
be  attached  to  it  was  that  they  considered  that  at  the  time  the 
defendant  obtained  the  food  and  money  he  intended  to  repay  the 
prosecutrix  if  he  was  ever  in  a  position  to  do  so,  and  if  this  was 
the  real  meaniufi^  of  the  verdict  the  case  of  Reg.  v.  Naylor  {ubi 
sup.)  was  an  authority  that  the  conviction  was  sustainable. 

Lord  CoLBSiDGE,  C.J. — I  am  of  opinion  that  this  conviction 
cannot  be  sustained.  The  facts  are  clear  enough  that  the 
pretence  was  untrue  in  fact,  and  being  untrue  in  fact  it  would 
follow  that  it  was  untrue  to  the  prisoner's  knowledge.  For  the 
pretence  being  that  he  was  a  clerk  in  a  bank,  and  as  to  the  time 
when  his  salary  would  be  paid  him,  the  pretence  being  about 
himself  he  must  have  known  that  it  was  untrue.  By  means  of 
this  false  pretence,  that  he  was  a  clerk  in  a  bank  at  Walsall,  and 
that  his  salary  was  paid  him  every  fortnight,  he  obtained  food 
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Rbo.        and  a  sovereign^  and  apon  these  facts  the  jary  find  a  written 
^'  verdict ;  they  might  have  found  the  prisoner  simply  guilty  or 

_fU*  not  gnilty,  but  they  did  not  do  so,  they  found  what  may  be 
1891.  described  as  a  special  verdict^  namely^  that  the  prisoner  was 
~r  "  guilty  of  obtaining  food  and  money  ander  false  pretences,  but 
FaUe^pfZ  ^^^^^^^  there  was  any  intention  to  defraud  the  jury  consider 
tencea— Intent  there  is  not  Sufficient  evidence,  and  therefore  strongly  recommend 
—Verdict—  the  prisoner  to  mercy/'  It  is  difficult,  here,  no  doubt,  to  say 
^^jf^ir^r**  ^^^^  ^^  *^®  pretences  were  false  they  could  have  been  otherwise 
than  false  to  the  prisoner's  knowledge ;  but  it  may  be  .that  the 
jury  thought — ^I  do  not  mean  to  say  that  the  jury  were  quite 
beyond  the  pale  of  reasonable  beings  if  they  so  thought--*but 
it  is  possible  that  they  may  have  thought  that  there  was  not 
sufficient  evidence  that  the  prisoner  knew  the  pretence  was  false. 
The  learned  Recorder,  guided  by  Beg.  v.  Naylor  {ubi  sup.), 
thought  that  the  verdict  amounted  to  a  verdict  of  guilty,  but  it 
is  to  be  observed  that  the  jury  in  that  case  found  that  the 
prisoner  at  the  time  he  made  the  pretence  and  obtained  the 
goods  intended  to  pay  the  prosecutrix  the  price  of  them  when 
it  should  be  in  his  power  to  do  so ;  and  the  question  was  not 
whether  the  prisoner  had  any  intention  to  defraud,  but  whether, 
at  the  time  he  made  the  false  pretence,  he  intended  to  repay 
the  money,  and  the  jury  found  that  at  some  time  or  other  he  did 
intend  to  do  so.  As  my  brother  Mathew  has  reminded  me,  that 
is  what  every  person  who  is  guilty  of  a  false  pretence  may 
intend.  But  the  act  is  complete,  and  the  intent  at  the  time  is 
distinct,  and  is  made  out  by  the  act;  moreover  there  must  be 
evidence  from  which  the  juir  must  infer  the  intent.  I  say  that 
because  my  learned  brother  Charles  put  a  question  in  the  course 
of  the  argument  which  it  was  found  very  difficult  to  answer. 
He  asked, ''  Is  it  a  necessary  part  of  the  averments  in  the  indict- 
ment that  an  intent  to  defraud  should  be  alleged  f "  and  Mr. 
Vachell  was  obliged  to  answer  " Yes"  He  then  asked,  '' If  it 
was  a  necessary  averment,  was  it  not  necessary  that  it  should  be 
proved  ?  *'  and  again  Mr.  Vachell  was  obliged  to  answer  "  Yes.'' 
But  that  is  what  the  jury  have  not  found  here.  In  Young  v.  Rex 
(3  T.  R.  98 ;  1  Leach  0. 0. 505)  and  HamdUon  v.  Reg.  (2  Cox  0. 0. 
15;  9  Q.  B.  276;  16  L.  J.  9,  M.  C. ;  10  Jur.  1028)  it  is  laid 
down  that  the  intent  to  defraud  must  be  stated  as  part  of  the 
fraud  alleged,  and  it  follows  that  if  it  must  be  stated  it  must  also 
be  proved ;  and,  as  it  was  not  found  to  have  been  proved  here, 
this  conviction  must  be  quashed. 

Dbnman,  J. — ^I  am  entirely  of  the  same  opinion.  If  the  verdict 
had  been  guilty  merely,  no  question  could  have  arisen.  But  when 
the  jury  go  beyond  the  mere  verdict  of  guilty  or  not  guilty  and 
add  words,  they  at  once  give  rise  to  the  question  whether  their 
verdict  is  sufficient.  The  jury  have  added  to  their  verdict  of 
guilty  here  the  words  :  "  But  whether  there  was  any  intent  to 
defraud  the  jury  consider  there  is  not  sufficient  evidence,  and  there- 
fore strongly  recommend  the  prisoner  to  mercy.''  Mr.  Yachell  has 
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yerj  ingenionsly  endeavoared  to  extract  that  from  the  verdict        Rw. 
altogether.     He  says  that  practically   it    was  not  part  of  the       ^^* 

verdict,  but  was  merely  the  reason  for  the  recommendation  to        t.' 

mercy.     But  I  think  it  was  part  of  the  verdict^  and  it  seems  to        1891. 
me  that  it  is  impossible  to  reject  it.     If  then  it  is  part  of  the        ""T"  _ 
verdict,  it  is  clear  that  it  must  be  taken  as  negativing  one  of  the    p^lg**^. 
most  material  allegations  contained  in  the  indictment,  namely,  the  tenees— Intent 
intent  to  defraud.     That  being  so,  it  appears  to  me  impossible  to   — 'Verdict— 
make  out  that  this  is  a  verdict  of  guilty.     Looked  at  as  a  whole,     ^jJJiw  *** 
it  seems  to  me  that  the  jury  shrunk  from  holding  that  there  was 
any  intent  to  defraud ;  and  I  am  therefore  of  opinion  that  this 
conviction  should  be  quashed. 

Mathbw,  J. — I  am  of  the  same  opinion. .  Mr.  Yachell  says 
that  this  conviction  must  be  upheld  because  the  prisoner  was 
found  guilty.  But  when  we  Iook  at  the  verdict  we  find  that  the 
jary,  so  far  from  intending  to  find  that  there  was  an  intent  to 
defraud,  found  that  there  was  not  sufficient  evidence  of  such  an 
intent.  The  verdict  is  therefore,  as  the  learned  Recorder  himself 
said,  ^'  inconsistent,'^  'and  the  conviction  cannot,  in  my  opinion, 
be  upheld. 

Chables  and  WilliamSj  J  J.  were  of  the  same  opinion. 

Oonviction  quashed. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner,  Ootterellj  Walsall. 


COURT  OP  APPEAL. 

Wednesday,  July  2,  1891. 

(Before  Lord  Eshes,  M.B.,  Bowen  and  Kay,  L.JJ.) 

Book  v.  Sohofield.  (a) 

APPEAL  from  the   QUEBN's   BENCH   DIVISION. 


Practice — Appeal — Jurisdiction — "  Criminal  cause  or  matter   — 

Order  io  abate  nuisance-^  Refusal  to  state  a  case — Application 

for  mam,damu8 — Public  Health  Act,  1875  (88  (?•  39  Vict,  c.  55), 

ss.  91,  96 — Supreme  Oourt  of  Judicature  Act,  1873  (36  ^  37 

Vict.  c.  66),  s.  47. 

The  refusal  by  the  Queen's  Bench  Division  of  an  order  nisi  for  a 

(a)  Re])orted  by  J.  Hcbbjsbt  Whjiaub,  Esq.,  Bftrrister*at-Lftw. 
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Rook  mandamus  to  a  magistrate  to  state  a  ease  for  the  opinion  of  the 

^*  court  upon  a  summons  under  sect.  91  of  the  Public  Health  Act, 

*  1 875,  in  respect  of  a  smoke  nuisance,  is  a  ^^  judgment  of  the  High 

1891.  Court  in  a  criminal  cause  or  matter"  within  the  meaning  of 

~'  __  sect,  47  of  the  Supreme  Court  of  Judicature  Act,  1873,  from 

Appeal--  which  no  appeal  lies  to  the  Court  of  Appeal. 

"  Criminal 

cauMor      npHIS  was  an  appeal^  ex  parte,  from  the  refusal  of  a  Divisional 
2^5j^^j  3     JL      Court  (Cave  and  Charles,  JJ.)  to  grant  a  rule  nisi  for  a 
magisiraU  to  mandamvs  csdling  upon  the  stipendiary  magistrate  of  Manchester 
state  case—  to  show  causo  whv  he  shonld  not  state  a  case  for  the  opinion  of 
M^tS^  the  court. 
— Jurwdte-       The  appellant,  Schofield,  was  served  with  a  notice  by  the 
tion  of  Court  council  of  the  city  of  Manchester,  under  sect.  91  of  the  Public 
"jtia^alkJir  Health  Act,  1875  (38  A  39  Vict.  c.  55),  to  abate  a  nuisance  con- 
Aeiy  187a—  sistiug  of  a  chimney  sending  forth  black  smoke  in  such  quantity 
36  4*  87  Vict  as  to  be  a  nuisance.     A  summons  was  issued,  and  the  stipendiary 
c.  66, 8. 47.    magistrate  made  an  order  commanding  Schofield  to  abate  the 
nuisance  within  seven  days,  and  for  that  purpose  to  provide  and 
maintain  smoke-consuming  apparatus,  and  further  prohibiting 
the  recurrence  of  the  nuisance,  and  ordering  him  to  pay  8^.  for 
costs.     Thereupon  the  said  Schofield  duly  applied  to  the  magis- 
trate to  state  a  case,  pursuant  to  42  &  43  Vict.  c.  49,  s.  33,  for 
the  opinion  of  the  Queen's  Bench  Division,  and  the  magistrate 
refused  to  state  a  case.     Schofield  then  applied,  ex  parte,  to  the 
Queen's  Bench  Division  for  a  rule  nisi  for  a  mandamus  to  compel 
the  magistrate  to  state  a  case,  which  was  refused.     The  applicant 
then  applied,  ex  parte,  by  way  of  appeal  to  the  Court  of  Appeal 
for  a  rule  nisi,  when  the  objection  was  raised  by  the  court  that 
there  was  no  jurisdiction  to  hear  the  appeal. 

Sir  Horace  Davey,  Q.C.  and  Joseph  Walton  for  the  applicant. 
— ^This  is  not  an  appeal  from  the  iudgment  of  the  High  Court  in 
a  "  criminal  cause  or  matter ''  within  the  meaning  of  sect.  47  of 
the  Judicature  Act,  1873.  The  applicant  has  a  right  to  have  a 
case  stated  pursuant  to  42  &  43  Yict.  c.  49,  s.  33,  and  the  appli- 
cation for  a  mandamus  to  a  magistrate  to  state  a  case  is  -  an 
application  to  enforce  a  civil  right  which  arises  out  of  a  criminal 
matter.  It  must  be  admitted  that  the  proceedings  before  the 
magistrates  were  of  a  criminal  character  {Reg.  v.  Whitchurch, 
45  L.  T.  Rep.  N.  S.  379 ;  7  Q.  B.  Div.  575) ;  but  the  applica- 
tion to  the  Divisional  Court  did  not  involve  any  criminal  cause 
or  matter,  but  only  the  construction  of  a  section  of  a  public  Act 
of  Parliament.  Mandamus  is  a  civil  proceeding,  and  therefore 
an  application  for  an  order  to  state  a  case  is  a  purely  civil  pro- 
ceeding. This  application  is  not  an  application  to  quash  or  to 
review  the  decision  of  a  magistrate  in  a  criminal  matter,  but 
only  to  order  him  to  state  a  case  under  a  statute,  and  the  appli- 
cation itself  has  no  effect  whatever  upon  the  criminal  proceeding 
before  the  magistrate*  The  wide  interpretation  of  '^  judgment 
in  any  criminal  cause  or  matter  "  laid  down  in  E»  parte  Woodhall 
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(59  L.  T.  Rep.  N.  S.  841 ;  20  Q.  B.  Diy«  882),  and  Beg.  v.  WhiU       Rook 
church  (45  L.  T.  Eep.  N.  S.  879 ;  7  Q.  B.  Div.  676),  aeema  to    g^-^ 
have  been  rather  modified  by  the  Hoase  of  Lords  in  BelUOox  v.    ^°*^"'''^' 
Hakea  (63  L.  T.  Rep.  N.  S.  392 ;  L.  Rep.  16  App.  Cas.  606).  1891. 

Lord  EsHKB,  M.R. — I  think    that  wo  most   adhere  to  the       — r 
opinion  which  we  expressed  in  Mo  parte  Woodhall  {ubi  sup,),    ^f^^^lZ 
which  seems  to  me  to  conclude  this  case.     Li  this  case  the  appel-    "  Criminal 
lant  applied  to  the  Queen's  Bench  Division  for  a  rule  rUH  for  a     <^^^  or 
mandamus  to  the  stipendiary  magistrate  of  Manchester  to  state  a    ^^al^ 
case  for  the  opinion  of  the  court  upon  his  decision  on  a  summons  magistrauto 
under  sect.  91  of  the  Public  Health  Act,  1876  (88  &  39  Yict.  c.  55),   ftau  com— 
and  that  rule  was  refused.     We  have  raised  the  objection  that  ^^^^*f2[?*^ 
this  court  has  no  jurisdiction  to  hear  an  appeal  against  th.B,t  lljuri$dlc^ 
refusal  to  grant  a  rule  niH  for  a  mandamus.    That  the  decision  Hon  of  Court 
of  the  magistrate  under  sect.  91  of  the  Public  Health  Act,  1875,  KJ^^"^ 
was  a  proceeding  in  a  "  criminal  cause  or  matter  '^  within  the  ^^  ^873^ 
meaning  of  sect.  47  of  the  Judicature  Act,  1873,  is  clear.    It  is  86  ^'37  Viet 
argued,  however,  that  an  application  for  a  mandamus  is  not  a   ^-  ^^>  '•  ^7. 
proceeding  in  a ''  criminal  matter,'^  but  that  it  is  only  an  appli« 
cation  to  state  a  case  for  th^  opinion  of  the  court,  and  has  no 
legal  effect  whatever  upon  the  question  whether  the  decision  of 
the  magistrate  was  right  or  wrong.    But  in  this  appeal  we  are 
asked  to  compel  him  to  state  a  case,  which  he  refused  to  state. 
The  proceeding  before  him  was  a  criminal  cause  or  matter,  and 
we  are  asked  to  order  him  to  take  a  step  in  a  criminal  cause  or 
matter  which  would  have  the  effect  of  causing  his  decision  to  be 
reviewed.     Now,  in  the  case  of  Ik  parte  Alice  Woodhall  {uhi 
swp,)y  I  said :  ''  We  consider  that  we  ought  not  any  longer  to 
flinch  from  determining  whether  we  have,  or  have  not,  jurisdiction 
to  hear  an  appeal  in  such  a  case  as  this ;  and  we  desire  to  rest 
our  decision,  not  upon  the  facts  of  the  particular  case,  but  upon 
the  determination  of  the  question  of  jurisdiction .''     The  court, 
therefore,   deliberately  undertook    to  determine,  in  that   case, 
when  there  was,  and  when  there  was  not,  jurisdiction  to  hear 
such  appeals.     I  then  went  on  to  say :  ''  The  result  of  all  the 
decided  cases  is  to  show  that  the  words  'criminal  cause  or  matter' 
in  sect.  47  should  receive  the  widest  possible  interpretation.  The 
intention  was  that  no  appeal  should  lie  in  any  '  criminal  matter '  in 
the  widest  sense  of  the  term,  this  court  being  constituted  for  the 
hearing  of  appeals  in  civil  causes  and  matters.     •     •     .     In  the 
present  case  I  think  I  must  try  to  express  my  meaning  in  other 
words.     I  think  that  the  clause  of  sect.  47  in  question  applies  to 
a  decision  by  way  of  judicial  determination  of  any  question  xaised 
in  or  with  regard  to  proceedings,  the  subject-matter  of  which  is 
criminal,  at  whatever  stage  of   the   proceedings  the  question 
arises.'^     The  appeal  here  is  against  the  decision  of  a  Divisional 
Court  refusing  a  rule  nisi  for  a  mandamus ^  and  I  think  that 
that   refusal   was    a    decision     by    way    of  judicial    determi* 
nation  of   a    question   raised    in   or  with  regard  to  proceed- 
ings, the  subject-matter   of  which  was  criminal.     The    ques^ 
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Rook       tion  arises    at    the    stage    when  the    Qaeen's    Bench    Divi- 
ScBoriiLD     ^^^^  refused  to  issae  a    mafidamiia,    and  their  decision  was  a 

'    judicial  determination,  and  this    case    comes   directly    within 

1891.        the  definition  I  hare  already  read.     In  the  case  of  Beg.  v.  Whit" 

Pr^liee-^    ^'*^^^^  ^^  «tfp.)  the  Quecn's  Bench  Division  made  absolute  a 

App€al^    ^^le  for  a  certiorari  to  quash  an  order  of  justices  made  under 

'*Cnmxnai.  sect.  94  of  the  Publio  Health  Act,  1875^  ana  it  was  held  in  this 

^tu**^    Court  that  the  order  q£  the  justices  was  made  in  a  "  criminal  cause. 

lUifuMl  of    ^  matter  "  within  the  meaning  of  sect.  47  of  the  Judicature  Act,. 

magistrate  to  1873^  and  that  an  appeal  from    the  judgment   of  the  Queen^s 

s^tecaae—  Bench  Division  could  not  be  entertained.     There  the  application 

/4  mand^  was  for  a  ceHioraH  to  bring  up  proceedings  like  these  under  the 

-rJ^risdU.  same  Act  to  see  if  the  magistrate  acted  rightly  or  wrongly,  and 

tion  qf  Court  this  court  Said  that  it  could  not  entertain  an  appeal  from  a  deci- 

^^JwUea^u-e  '  ^ion  of  the  Queen's  Bench  Division  granting  such  certiorari;  here 

A^t,  187S—  the  application  was  for  a  mandamus  to  the  magistrate  to  state  a 

36^  87  Fic^.  case  in. Order  that,  the  court  might  determine  whether  his  deci- 

c.  66,  a.  47..  gion  was*  right.br  wrong.    I  think  that  there  is  no  distinction. 

between  the  two',  cases^.and  that  this  case  is  governed  by. the 

reasoning  in  ]^g.  v.  Whitchurch  {ub^  8up,)  and  Mx^  parte  Wood^ 

hall,  {ubi  sup.).:    We  have  no  jurisdiction  to  hear  this  appeal^  and 

it  must  be  dismissed. 

.  BowiKi  li.J.'^I  am  of  the  same  opinion.  The  proceedings 
beforp.the.  magistrate  are  admitted  to  have  been  criminal  pro- 
ceedings, and  the  case  of  Reg  v.  Whitdiurch  {ubi  eup,)  puts  that 
question  beyond  all  controversy.  Then  the  question  arises 
whether  we  can  hear  .an  appeal  against  the  refusal  of  the  Queen's 
Bench  Division  to  grant  a  rule  nisi  for  a  mandamus  to  the^ 
magistrate  to  state  a  case  in  those  proceedings.  If  we  decide 
that  there  is .  an  appeal  against  that  refusal  we  go  ag^ainst  the 
onrreut  of  authorities  during  the  last  fifteen  years,  commencing 
Vith  Beg.  v.  Fletcher.  (85  L.  T.  Rep.  N.  S.  538  j  2  Q.  B.  Div.  43) 
V^dBeg.  v.  Steel  (35  L.  T.  Hep.  N.  S.  534 ;  2  Q.  B.  Div.  37)  down 
to  the  case  of  Beg.  v.  Woodhall  {vJn  sup.).  The  intention  of 
the  Judicature  Act,  1873,.  is  plain  that  the  Court  of  Appeal  should 
not  interfere  with  the  criminal  proceediugs  of  the  country.  We 
should  so  interfere  if  we  entertained  an  appeal  for  the  purpose  of 
compelling  k  magistrate  to  state  a  case  in  a  criminal  matter  which 
is  a  step  in  a  crimizial  proceeding.  .  There  is  no  jurisdiction  Jto 
hear  this  .appeal,  which  therefore  fails. 

.  EjkY,  L.J. — There  is  a  plain  way  of  stating  this  case.  The 
magistrate  made  an  order  in  a  criminal  proceeding ;  that  order 
involved.a  point  of  law ;  the  parties  desired  to  bring  that  point  of 
laiw  before  the  Queen's  Bench  Division ;  that  was  a  matter  for  the. 
Queen's 'Bench  Division,  and  the  appellant  asked  the  magistrate 
to  state  a^  case*  for>  that  purpose  ;  he  refused,  and  an  application 
was.made  JtoIthaQueen's  Bench  Division  to  compel  him  to  do  so ; 
^thatrapplicatimi  was  refused ;  the  statiite  under  which  the  pro- 
ceedings were  taken  g^ves  no  right  of  appeal.  In'my«pimon%he' 
endeavour  to  get  the  decision  of  the  nu^pstrate  upon  a  point  of 
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law  altered  is  clearly  a  step  id  a  criminal  matterj  as  to  whicli  the       Boos 

Jadioatare  Act,  1873,  has  said  that  there  shall  be  no  appeal  to  this  g^BQ^^ 
ooort.  .^.^^ 

Appeal  diamiased,  1891. 

Solicitors :    Oollis  and    Mallam,  for    Oobhett,    Wheeled',  and    p,.JJJJJ^ 
Oobbett,  Manchester.  App^ai^ 

**  Criminal 

eouMor 
fiMiMir"-** 
StfMol  of 

■_ tfateeoM-* 

AppUeaUon 
formandamuM 

Honcf  0<nw 
cf  Appeal — 
'  Ju/dicaJttim 

QUEEN'S  BENCH  DIVISION.  Act,  isTS- 

8&#  87  Viet 

Thursday,  April  80,  1891 .  ^- ««.  ••  *7. 

(Before  Dat  and  Lawbance,  JJ.) 

Caminada  (app.)  V.  Hulton  (resp.)-  {a) 

Oaming — BetUng-^Advertising  as  to  betting^^Racing  Record'^ 
Lottery — Prizes  for  selecting  winning  horses — The  Betting  Acts, 
1863  and  1874  (16  ^  17  Vict.  c.  119,  ss.  3,li;37iVict.  c.J5, 
s.  8,  sub-sect.  8) — Lottery  Act  (4  Oeo.  4,  c.  60),  s.  41. 

The  respondent,  a  newspaper  proprietor,  publishecl  weekly  a 
"Racing  Record/'  which  contained  information  a>s  to  races 
which  had  been  recently  run,  and  as  to  those  which  were  aborU 
to  take  place ;  at  the  end  of  the  book  was  a  coupon,  which  the 
purchaser  of  the  book  might  cut  off,  and  after  writing  upon  it 
(he  names  of  the  horses  which  he  thought  would  win  the  six  races 
mentioned  on  it  might  send  to  the  respondent's  office  ;  the  respon- 
dent  offered  prizes  to  the  persons  who  selected  six,  five,  or  four 
winners,  the  prizes  varying  in  amount  according  to  the  number 
of  winners  selected. 

The  ''Racing  Records'*  were  sold  principally  through  newsvendors 
or  stationers,  and  a  few  copies  only  were  sold  by  the  respondent 
over  the  counter  at  his  office. 

Held,  that  the  respondent  had  not  committed  any  offence  under 
either  the  Betting  Act  or  the  Lottery  Act. 

THIS  was  a  case  stated  by  the  stipendiary  magistrate  in  and 
for  the  city  of  Manchester,  under  the  statute  42  k  43  Yict. 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the  High  Court 
on  questions  of  law  which  arose  before  him  as  hereinafter  stated. 
1.  At  a  petty  sessions  holden  at  Minshull-street,  in  and  for  the 
city  of  Manchester,  being  a  court  of  summary  jurisdiction,  on 
the  26th  day  of  September,  1890,  and  the  17th  day  of  October, 

(a)  Reported  by  W.  H.  HoBfTALL,  Esq.,  BftiriBter^t-Law. 
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OimxAiMi    1890j  an  information  preferredby  Jerome  Caminadai  hereinafter 
».  -  -    -  -  - 

HlBAOll* 


called  the  appellant^  against  Edward  Holton,  hereinafter  called 

the  respondent^  under  37  Vict.  c.  15,  s.  8>  snb-sect.  8,  charging 

1891.       for  that  he,  the  said  Edward  Hnlton,  on  the  18th  day  of  Angast, 

•"T*^    1890,  did  inyite  peirsons  by  advertisement  exhibited  and  pub- 

BM^       lished  in  a  certain  book   called  the  Sporting  Ohronide  Weekly 

i^ao§rii9$mmU  Handicap  Book  or  Racing  Record,  to  take  a  share  in  connection 

— iViift     ^ith  a  certain  bet  or  wager,  contrary  to  the  form  of  the  statnte 

^^^^^    aforesaid,  was  heard  and  determined  by  the  said   stipendiary 

n»w§pap9r    magistrate,  the  said  parties  respectively  being  then  present,  and 

Minting  win-  the  respondent  having  duly  elected  to  be  tried,  and  npon  sooh 

^ISotUf^!^  heariog  the  said  magistrate  dismissed  the  said  information. 

4G^!4^60\     upon  the  hearing  of  the  information  the  following  facts  were 

•.41—16^17  proved  on  the  part  of  the  appellant  by  the  following  witnesses, 

^^  1^57   ^^^  ^^^  csllea  on  his  behalf,  and  having  been  duly  sworn,  gave 

^ict.  c  15,   evidence  as  follows : 

«.  8  (8).  Jerome  Oaminada,  Obief  DeteoiiTe  Inipeotor  of  tbe  Manehattor  City  Polioe,  Mid 

that  on  MondftTf  the  18th  d»y  of  Ancfoft,  1890,  he  trant  to  the  Bportiitg  CkromicU  ofBoe 
at  Hark-UuM,  withy  ChK>Te,  in  the  city  of  Manchester,  and  parohaaad  two  oopiee  of 
Th»  SportiM  Ckromck  Wiekfy  HmOiam  Book  or  Racing  HeconL  He  paid  one 
penny  etch  for  the  aaid  books.  The  saia  handicap  books  were  pablished  on  Satur- 
day, the  16ih  day  of  Aognst,  1890.  He  also  parchased  oopies  of  the  Sporting  Vkroidelo 
from  the  said  omoe  for  July  6,  An^.  9,  Aag.  16,  and  Ang.  88, 1890,  respeotifelT,  for 
which  he  paid  one  penny  aaoh.  He  prodooed  the  said  handicap  books  end  oopies  of 
the  Sporting  CAnwicA^ 

John  Howe  said  that  he  lired  at  4,  Birch-street,  Hightown,  Mandieste^and  was  a 
jonmalist  in  the  employment  of  U&e  respondent,  and  did  his  work  at  toe  Sporting 
Chronicle  offices  at  Mark-lane,  Withy  GroTO.  That  the  respondent  wai^  the  pre- 
prietor  and  publisher  of  The  Importing  CkronieU  and  also  of  the  Sporting  Ckronidn 
Woeklg  Hanmeap  Book  or  Boeing  Regard,  He  compiled  for  the  respondent  the  two 
Handicap  Books  prodooed.  The  Handicap  Books  are  issued  under  the  directions  of 
the  respondent  The  system  of  issuing  the  Handicap  Books  with  tlie  coupons 
attached  has  been  going  on  for  a  considerable  time,  and  is  stiU  carried  out.  The 
purchaser  of  the  Handicap  Book  fills  up  the  coupons  if  he  so  chooses,  aooording  to  the 
published  regulations^  and  returns  them  to  the  respondent's  ofBees.  He  (tUe  witness) 
then  OMteines  the  coupons  so  returned,  and  forwards  any  sum  of  money  that  may  be 
found  to  be  due  to  the  purehaser  of  the  coupon.  2700  coupons  of  the  Handicap 
Book  puUiahed  on  the  16th  day  of  August,  1890,  were  returned  to  the  offices  dulj 
filled  up.  He  examined  them  and  found  that  not  one  coupon  contained  six  winners 
or  CTon  fiTo ;  one  coupon  contaioed  four  winners,  and  a  anm  of  10/1,  called  a  **  con- 
solation award,**  was  forwarded  to  the  person  sending  in  that  coupon.  This  result 
was  published  in  The  J^fforting  Chronicfe  of  Aug.  28, 1890.  The  witness  produced  a 
copy  of  Tke  Sporting  Chroniclo  for  Jan.  26,  1890,  containing  the  conditions  of  the 
competitions  in  the  Weekly  Handicap  Books.  This  is  the  Ust  date  on  which  suoh 
oonditions  were  published.  The  witness  upon  cross-examination  further  said  that 
the  lespondent's  offices  at  2,  Mark-lane,  Withy  Grove^  are  publishing  offices,  at  which 
the  respondent  prints  and  publishes  three  newspapers.  The  Sporting  CkronieU^  The 
Sundag  Chronie&f  and  The  Athletic  Newe^  also  books  such  as  like  iSjfortingC^yoniek 
Anmiai  or  The.Fooibali  Anmudf  besides  general  printing  for  customers.  The  offices 
are  large  offices  rated  at  875/.  per  annum,  containing  i^nt  worth  14,000il  There  is  a 
staff  of  200  persons  employeid  on  the  premises,  consisting  of  an  editor,  sub-editor, 
reporters,  compositors,  maohinemen,  stereotypers,  publishers,  and  clerks,  and  the 
business  carried  on  there  is  the  ordinary  business  of  a  newspaper  printing  and 
publishing  office,  and  of  a  general  printer.  As  far  as  the  witness  knew  no  betting 
went  on  on  the  premises,  and  the  premises  are  not  used  in  any  way  for  betting  pur- 
poees.  The  Handicap  Book  of  Aug.  16, 1890,  is  a  fair  speciiiien  of  the  Handicap 
usned  by  the  respondent.  They  are  all  alike  as  regards  the  general  character  of 
their  oontents,  and  are  published  every  week.  Pages  1  to  10  oontein  news  and 
information  with  reference  to  past  racing  oTents.  Put  of  page  10  and  the  whole  of 
page  11  is  an  index.  Pages  12  to  80  oontain  information  with  reference  to  future 
VTWits,  and  on  pa(;e  81  is  the  ooapon.     fk^  witne^a  ifUd  ^tat  be  piepaied  tha  }f9o\9 


\ 
\ 


(StlMtKAL  XiAW  CA8B8.  309 

from  Mann.  Woaihorby't  Cahniar  amoDg  other  fhiagi,  and  from  other  information     CAMnrABi 
at  hie  diapoeal.     They  are  intended  to  giro  information  as  to  entries^  weights,  v. 

tminers,  hones  stmck  out,  disqnalifieations,  and  nomendatore,  and  apart  from. the      HuLioir. 
eoapon  the  Handicap  Book  woald  be  nsefol  to  persons  taking  an  interest  in  racing         ^_ 
oTonts  as  a  handy  book  of  reference.    The  book  is  krgely  purchased  by  people         1891. 
interested  in  racing  matters  as  a  handy  book  for  referenoe  quite  apart  from  any         _ 
interest  in  the  ooupon.    It  Uy  with  the  witness  to  select  six  races  to  be  placed  on     Qaity^nc-^ 
the  coupon.    He  would  pick  out  such  races  carefully  with  a  view  to  make  them       Beitvng 
diflScult.    There  are  some  races  he  considered  much  too  easy  to  put  in.    He  con-  odver^smenl 

sidered  knowledge  and  experience  in  racing  matters  would  be  of  serrioe  to  a  person      PHsss 

filling  up  a  coupon,  and  such  a  person  woi2d  be  more  likely  to  succeed  in  filling  up      offeredio 
the  coupon  accurately  than  a  person  who  made  a  mere  guess.    The  publication  of     r^adsn  of 
Handicap  Books  containing  coupons  by  the  respondent  has  continued  since  the  19th     nstosoaper 
day  of  March,  1887.      On  six  occasions  coupons  hsTO  been  filled  up  with  six  winners,  ^^^liM^win* 
fifty-six  times  with  five  winners,  and  sixty-nine  times  with  four  winners.    When  the  ^^^^  Iwnu  —^ 

coupons  were  returned  nothing  was  done  but  to  make  a  simple  examination  of  them,      jHqh^^^ 

and  prepare  a  list  of  the  suocessfnl  ones.    Upon  examination  the  witness  further  a  (a^  4c  60 
said  that,  as  far  as  he  knew,  the  respondent  had  nerer  since  March,  1887,  advertised  ^  In!.! a  ji  vi 
the  Handicap  Books  without  adyertising  them  in  connection  with  the  coupons,    'y.  ^      «?^ 
The  information  containing  weights,  entries,  trainers,  Ac,  published  in  any  Handicap         I*  ^    ri* 
Book  was  always  giren  about  the  six  races  named  on  the  coupon  of  that  book,*  but   ^»l  ^\k 
such  information  was  not  confined  to  those  six  races.    That  mformation  was  giTeir  ,  %\ 

amonst  other  information.  '*  '  ^'' 

Thomas  Sugden,  of  Oak  Villas,  LoTenshulme,  said  that  he  was  cashier  to  the 
respondent  of  the  Handicap  Book  published  by  the  respondent  on  the  16th  day  of 
August,  1890 ;  there  was  an  edition  of  48,000;  of  this  edition  88,236  copies  were  sold, 
and  104/.  18«.  Id,  were  the  gross  receipts  of  the  sale  of  these  copies.  Upon  cross- 
examination,  the  witness  further  said  that  the  Handicap  Books  were  sold  wholessle  to 
laige  wholesale  dealers  at  eightpence  for  thirteen.  Newspapers  pay  ninepence  for 
thirteen.  Of  the  Handicap  Book  published  on  the  16th  day  of  August,  1890, 19,157 
copies  were  sold  at  eightpence  for  thirteen,  18,687  copies  were  sold  at  ninepence  for 
thirteen,  880  copiee  were  sold  through  the  post  at  one  penny  each,  and  eleren  copies 
were  sold  orer  the  counter  at  one  penny  each.  The  sale  to  newsTcndors  are  made 
out  and  out,  subject  to  the  right  to  return  unsold  copies.  The  witness  said  that  he 
had  nothing  whatever  to  do  with  the  Handicsp  Books  after  they  left  his  possession, 
unless  they  were  returned.  The  newsTendors  sell  the  books  for  one  penny  each. 
Amongst  the  wholesale  people  are  Messrs.  W.  H.  Smith  and  Sons,  John  Heywood,  and 
Abel  Heywood.  In  such  cases  there  are  at  least  two  persons  between  the  publisher 
and  the  person  who  fills  up  the  coupon,  each  making  their  own  profit  out  of  the  book. 
The  witness  made  out  the  ayersge  weekly  profit  to  the  respondent  on  the  Handicap 
Books,  after  making  all  proper  deductions  and  deducting  the  amount  paid  in  prizes, 
to  be  17/.  lOf.  Since  the  19th  day  of  March,  1887,  24961.  8c  Id.  has  been  paid  to 
thoser  successfully  filling  up  the  coupons,  that  is  a  weekly  aTcrage  of  about  14L 
Upon  re-examination,  the  witness  said  that  out  of  the  104^  18f.  !</.,  the  gross  receipts 
of  the  Hsndicap  Book  published  on  the  16th  day  of  Augusti  1890,  the  profit  to  the 
rstpondent  was  2U 

Upon  the  part  of  the  appellant  it  was  contended  that  the 
csoopon  attached  to  the  Handicap  Book  was  an  invitation  of 
persons  by  advertisement  exhibited  and  published  in  the  said 
book  to  take  a  share  in  connection  with  a  bet  or  wager^  contrary 
to  87  Yict.  c.  16,  B.  3,  snb-s.  3.  Upon  behalf  of  the  respon- 
dent .it  was  contended,  first,  that  the  transaction  of  purchasing  a 
Handicap  Book,  filling  up  the  coupon  attached  thereto,  and 
retarning  the  same  to  the  respondent,  did  not  amount  to  abet  or 
wager  at  all ;  secondly,  that  if  it  did  amount  to  a  bet  or  wager, 
it  was  not  a  bet  or  wager  within  the  meaning  of  the  statute 
aforesaid.  The  stipendiary  magistrate  was  of  opinion  that  tlie 
transaction  proved  was  not  a  bet  or  wager,  and  that  it  was  not  a  bet 
or  wager  made  at  a  house  or  place  opened,  kept,  or  used  for  that 
purpose,  or  otherwise  within  the  meaning  of  the  statute  aforesaid, 
anfl  dismissed   the  information,  and  gave   his   determination 
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Caminada     against  the  appellant  in  manner  before  stated »    The  question  of 

*'•  law  npon  whicn  the  case  was  stated  for  the  opinion  of  the  coart 

^!^"*      therefore  was/whether  the  publication  by  the  respondent^  on  the 

1891.        16th  day  of  Aogust,  1890,  of  the  Sporting  Chronicle  Weekly 

'^'T        Handicap  Book,[vfith.  the  coupon  attached,  was  an  invitation  of 

BeitiiM'    pei^ons  by  advertisement  exhibited  and  published  in  the  said 

advertiaemeni  Handicap   Book  to  take  a  share  in  connection  with  a  bet  or 

—  pHmbs     wager  contrary  to  37  Vict.  c.  15,  s.  3,  sub-sect.  8. 

rmSn^s^        The  coupon  attached  to  the  Sporting  Ohronicie  Weekly  Eandi- 

new9paper    C4ip  Book   or  Racing   Record,  published    on  the   16th  day  of 

seUcting  win-  August,  1890,  was  in  the  following  form : 

ning  horw$  — 
Lottery —  To  be  sent  to  the  Bparting  Chrvnide,  Manchester. 

4  Gfao.  4,  c.  60,  

«.  41— 16  4*  17  The  Weekly  Coupon. 

Viet  c.  119,  

88.  8,  4—87  Eighty  Ponnds 

Viet  c.  15,  for'sU  wimiert onooe coupon,  or 

8,  8  (8).  Forty-flTc  Pounds 

for  fiwe  winners  on  one  coupon; 

In  case  of  general  failure, 

A  Consolation  Award  of  Ten  Pounds. 

for  four  winners  on  one  coupon. 

Full  particulars  appear  weekly  in  the  Sporting  Chnmck, 

M 

The  following  raoes  are  selected  for  the  ensuing  week : 

piiHS.  Stockton  (Tuesday). 

(14.)  Stockton  Handicap 

(Wednesday). 
(17.)  aurdwiok  Stakee 

WolTerhampton  (Tuesday). 

(27.)  Bradford  Handicap 

(24.)  Stsffordshire  Welter  

(Wednesday). 

(25.)  Wolverhampton  Handicap 

(27.)  Oxley  Welter  

This  form  must  be  filled  up  with  a  single  selection  for  each  nee,  and  forwanled  to 
the  Sportitig  Chronicle,  Manchester,  the  enrelope  to  be  marked  **  competition  "  on 
the  outside.  It  must  reach  the  office  by  the  first  post  on  Tuesday  morning,  except 
when  sent  beyond  a  radius  of  200  miles  from  Manchester ;  in  this  case  the  ooupon 
will  be  in  time  if  received  by  the  mid- day  post.  No  letter  will  be  recognised  bearing 
later  than  Mondav*B  post-mark.  Competitors  must  abide  1^  the  conditions  published 
in  the  Sporting  Chromicit, 

Name 

Address  > • 

The  conditions  of  the  competition,  which  were '  prodnced  by 
the  witness,  John  Howe,  were  as  follows : 

CoMDinoiis. 

The  competition  is  based  upon  the  accumulative  system,  commencing  with  a  prite 
of  20/,  and  in  case  of  general  failure  incrsaaing  to  ICK)/.  The  priaes  are  awarded  for 
selecting  winners  of  certain  races  named  in  the  ensuing  week's  programme.  The 
competitor  naming  sis  winners  (a  single  selection  for  each  race)  will  be  entitled  to 
20iL  In  esse  of  a  general  failure  to  select  six  winners,  15/.  will  be  awarded  to  ^he 
competitor  who  successfully  names-  five  winners.  Should  there  be  more  than  one 
successful  competitor  the  prize  money  will  be  equally  divided.  In  the  event  of  a 
gf  oeral  failure  to  rame  five  winners,  the  prize  money  will  be  raised  by  1 0/.  tlie 
f611pwing  week,  increasing  each  week  to  the  maximum  sum  of  100/.  and  55A  A 
consolation  prize  of  lOil  will  be  distributed  amongst  the  .competitors  naming  four 
winners  correetlyi  but  this  additional  prize  will  only  be  c^ven  when  there  has  been  a 
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geoenl  failure  to  wia  th«  higher  prisM. ,  In  the  oese  of  none  giving  four  winners,  tb«  v.    G>MUf  Aiu 
consolation  prize  wiU^  likc^he  others,  be  on  the  aoonmokliTe  principle ;  thns  there  v, 

wonld  be  20^  for  distribution  the  following  week.  QuLTOir. 

.  The  races  for  which  selections  are  invited  are  printed  on  the  coupon  attached  to         L^i.. 
the  WeeU^  Handicap  Book,  and  after  filling  in  his  selections  (one  horse  for  each  race         1991. : 
only),  the  competitor  must  append  his  name  and  addrsss.    He  will  then  detach  the         .r-*. ' 
coupon  from  the  book  and  forward  it  to  the  offices  of  the  Sporting  Chronidt^  marked      QwMxng — 
"Prize  Competition."    The  coupons  must  reach  our  office  not  later  than  the  first       jBet^ti^ 
poet  on  Tuesday  morning,  and  the  letter  must  bear  Monday's  postmark.    Any  coupon  ocEverttssmeni 
received  after  that  time  will  be  invalid.    The  result  of  the  competition  will   be       —Prijies 
announced  each  week  in  the  columns  of  the  Sporting  Chcnielt,    No  coupon  will  be      ojfered  to. 
recognised  which  does  not  bear  the  name  of  the  sender.    All  coupons  forwarded  by     rtadtrt  of 
poet  to  this  office  must  be  prepaid.    No  coupon  will  be  received  by  us  of  which  the     newspaper* 
cost  of  transmission  is  unpaid. .'  ,       ^^  ^  ^  ^,.  ^  ^  Minting  «wk- 

No  selections  will  be  entertained  unless  they  are  written  on  the  coupon  published  ^^^  kane$ 

with  the  Handicap  Book.    Any  competitors  claiming  to  have  given  a  sufficient     Lottery 

number  of  winners  entitling  him  to  a  prise  after  the  result  of  the  competition  has  ^  QeoTie.  60 
been  announced,  must  deposit  5«.  which  will  be  forfeited  in  ease  that  we  find  the  ^  41-1.16  4' 17 
statement  is  not  correct,  but  returned  if  an  error  ha^  been  made  in  checking  the     p^^  ^^  ^^9 

coupons.    Dnlees  the  claim, is  made  within  three  days  after  the  result  has  been         ^  1 37 

published,  no  notice  will  be  taken  of  it.    Coupons  delivered  by  hand  wiU  be  received     y^f  ^  15 
up  to  9  p.SL  to-day  (Thursday) ;  after  that  time  they  will  not  be  received.  o  /o\  ' 

.  There  were  three  farther  cases  stated  by  the  same  magistrate 
upon  qnestions  of  law>  arising  oat  of  prooeedinga  taken  by  the 
appellant  against  the  respondent.  Those  proceedings  arose 
upon  three  farther  informations  against  the  respondent  under 
16  &  17  Vict.  c.  119,8.3;  16  &  17  Vict.  c.  119,  s.  4;  and 
4  Geo.  4,  c.  60,  s.  41,  respectively.  The  facts  in  all  fonr  cases 
were  the  same,  and  the  arguments  were  heard  together. 

16  &  17  Vict.  c.  119,  provides  as  follows  : 

Whereas  a  kind  of  gaming  has  of  late  sprung  up  tending  to  the  injury  and  demorali- 
sation of  improvident  persons  by  the  opening  of  places  called  betting-houses,  or  offices; 
and  the  receiving  of  money  in  advance  by  the  owners  or  occupiers  of  such  houses  or 
offices,  or  by  other  persons  acting  on  their  behalf  on  their  promises  to  pay  money  on 
events  of  horse  races  and  the  like  contingencies,  for  the  suppression  thereof,  be  it* 
enacted  as  follows : 

Sect  1.  No  bouse,  office,  room  or  other  place  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or 
any  person  procursd  or  employed  by  or  acting  for  or  on  behalf  of  such  owner,  occupier, 
or  keeper,  or  person  using  the  same,  or  of  any  person  having  the  care  or  management, 
or  in  any  manner  conducting  the  business  thereof,  betting  with  persons  resortiog 
thereto ;  or  for  the  purpose  of  any  money  or  valuable  thing  being  received  by  or  on' 
behalf  of  such  owner,  occupier,  keeper,  or  person  as  aforesaid,  as  or  for  the  considera- 
tion for  any  assurance,  undertaking,  promise,  or  agreement,  express  or  implied,  to. 
pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event  or  contingency  of  or 
rsUting  to  any  horse  race  or  other  race,  fight,  game,  sport,  or  exercise,  or  as  -or  for 
the  consideration  for  securing,  paying,  or  giving  by  some  other  person  of  any  money 
or  valuable  thing  on  any  such  event  or  contingency  as  aforesaid ;  and  every  hottSOj 
office,  room,  or  other  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  ie  hereby  deciarsd  to  be  a  common  nuisance  and  contrary  to  law. 

Sect  3.  Any  person  who  being  the  owner  or  occupier  of  any  house,  office,  room,  or 
other  place,  or  a  person  using  the  same,  shall  open,  keep,  or  use  the  same  for  the 
purposes  hereinbefore  mentioned,  or  either  of  them  ;  and  any  person  who  being  the 
owner  or  occupier  of  any  house,  room,  office^  or  other  place  shall  knowingly  and 
wilfully  permit  the  same  to  be  opened,  kept,  or  used  by  any  other  person  for  the  pur- 
posea  aforesaid  or  either  of  them ;  and  any  person  having  the  care  or  management  of 
or  in  any  manner  assisting  in  conducting  the  business  of  any  house,  room,  office,  or 
place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  either  of  them,  shall,  on 
summazy  conviction,  be  liable  to  a  fine,  Ac. 

Sect.  4.  Any  person  being  the  owner  or  occupier  of  any  house,  office,  room,  or  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  either  of  them,  or  any  person 
having  the  care  or  maDagement,  or  in  any  manner  assisting  in  .conducting  the 
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OuoKADX     Inuinefls  tberoof,  who  shall  reoeiTe,  direotly  or  indirectlyi  any  money  or  valnahle  thing 

1^,  as  a  deposit  on  any  het  or  oondition  of  paying  any  sum  of  money  or  other  Taloable 

HuLTOM.       thing  on  the  happening  of  any  event  or  oontingency  of  or  relating  to  a  horse  raoe,  or 

....  '      any  other  raoe,  or  any  fight,  game,  sport,  or  exercise,  or  as  or  for  the  considera- 

189L         ^^^  '^'  ^'^J  i^ssnranoe,  nndertaking,  promise,  or  agreement,  express  or  implied,  to 

...^         pay  or  give  thereafter  any  money  or  Talnable  thing  on  any  such  event  or  contiDgency, 

and  any  person  giving  any  acknowledgment)  note,  seonrity,  or  draft  on  the  receipt 

Qofff^fifyg.^     of  any  money  or  valoable  thing  so  paid  or  given  as  aforesaid,  purporting  or  intended 

Betting        ^  entitle  the  bearer  or  any  other  person  to  reoeive  any  money  or  valuable  thing  on 

advertisement  ^^®  happening  of  any  anch  event  or  oontingency  as  aforesaid,  shall  be  liable  to  a 

—Prixee      ^ne,  &c. 

offejd  to        37  Yiok.  o.  15  enacts : 

TtOidiTB  of 

nevoapaper        ^^^  ^*  Wh^i^  *b7  lotter,  cironlar,  telegnon,  placard,  handbill,  or  advertisement  is 
eeleeting  tw».  ■•"*»  03iWl>i*«d,  or  published — 
nina  h^nee C^*)  Ii^^i^°S  ^^7  person  to  make  or  take  any  share  in  or  in  connection  with  any 

Lotiery-—  "^^^  ^^  ^^  ^>ger  ....  evexy  person  sending,  exhiUting,  or  publishing,  or 
4  Geo4c  60  ^^°S  ^^®  same  to  be  sent,  exhibited,  or  published,  shall  be  subject  to  the  penalties 
^  41_lx6  it  17  V^^^^  ^  "^^*  7  of  16  4k  17  Vict.  c.  119,  with  respect  to  offences  under  that  section. 

^^«  ^:  ^^2?       4  Geo.  4,  c.  60,  enacts  : 

Viet,  c.  16  ^^^  ^^*  '^^^  ^  *°y  person  or  persons    ....    shall  publish  any  proposal  of' 

8  8  (8)  '     scheme  for  the  sale  of  any  ticket  or  tickets,  chance  or  chances,  share  or  shares  of  any 
^  ''       ticket  or  tickets,  chance  or  chances,  except  such  lottery  or  lotteries  as  shall  be  autho- 
rised as  aforesaid,  such  person  or  persons  shall  for  eveiy  such  offence,  forfeit  and  pay 
the  sum  of  fifty  pounds,  Ao, 

Poland,  Q.C.  (with  him  Avory)  for  the  appellant.— *It  is  8nb« 
mitted  that  the  magistrate  was  wrong  in  not  convicting  the 
respondent.  This  was  merely  a  gambling  transaction,  for  a 
person  might  bay  any  nnmber  of  these  books  and  send  the 
coupons  in  to  the  respondent.  It  i^  almost  impossible  for  any 
person  to  obtain  the  first  prize,  for  the  races  are  picked  oat  which 
will  afford  the  greatest  difficulty  to  a  person  gaessing  the  winners. 
[Day,  J. — ^The  difficulty  of  the  undertaking  does  not  constitute 
its  illegality.]  This  transaction  comes  within  the  definition 
<^  a  lottery  as  laid  down  by  Hawkins,  J.,  in  Taylor  y.  Smetten 
(11  Q.  B.  Diy.  207).  Even  if  it  is  not  a  lottery  the  transaction 
is  in  the  nature  of  a  bet. 

Sir  CJuirles  Bnsaell,  Q.C.  and  Joseph  TFaZ^onforthe  respondent. 
-^In  order  to  prove  that  the  respondent  has  been  guilty  of  an 
offence  ander  the  Betting  Acts  it  is  necessary  to  show,  first,  that 
his  office  was  a  naming  house  within  the  meaning  of  those  Acts ; 
and  secondly,  that  he  carried  on  betting  there  contrary  to  the 
Acts.  There  is  nothing  in  point  of  law  illegal  in  making  wagers 
under  certain  conditions.  The  kind  of  betting  aimed  at  by 
16  &  17  Vict.  c.  119,  is  described  in  the  preamble  to  that  Act^ 
namely  ready-money  betting.  In  order  to  convict  a  person 
under  the  provisions  of  37  Vict.  c.  15,  it  is  first  necessary  to 
prove  that  the  betting,  which  is  alleged  to  have  taken  place,  is 
illegal  under  16  &  17  Vict.  c.  119.  Now  the  first  part  of  sect.  1 
of  the  last-mentioned  Act  prohibits  a  house  or  office  being  kept 
for  the  purpose  of  the  occupier  betting  with  persons  resorting 
thereto ;  it  cannot  be  contended  in  the  present  case  that  persons 
resorted  to  the  respondent's  office  for  the  purpose  of  betting  with 
him.  Then  the  second  part  of  the  section  deals  with  betting 
where  money  is  paid  in  advance  to  the  occupier  of  the  hoose  on 
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the  promise  to  pay  money  on  any  event  relating  to  any  horse  CiKniADii 

race ;  no  sach  thing  conld  be  alleged  against  the  respondent  here.  „    ^* 

The  respondent's  object  in  publishing  these  books  is  to  help  the  ^^    ' 

sport  he  is  interested  in,  and  in  order  to  increase  the  sale  of  these  1891. 

sporting  guides  he  gives  these  prizes.     In  order  to  make  a  bet  ^  "T*  _ 

there  must  be  risk  of  loss  on  both  sides ;  but  here  the  purchaser  BeitSig 
of  one  of  these  books  loses  nothing,  for  he  pays  his  penny  for  the  adoertitemmt 

information  in  the  book.     It  is  further  submitted  that  this  is  not  Tf[*]^ 

a  lottery.     [Day,  J. — ^We  do  not  think  you  need  trouble  to  argue  Jf^^^  ^f 

that  point.]  newspaper 

Poland  in  reply. — ^When  a  person  goes  to  the  respondent's  9^^ing  win- 
office  and  pays  a  penny  across  the  counter  for  one  of  these  books  "^^^eery^^ 
the  office  is  being  used  as  a  gaming  house  within  the  meaning  4aeo,4,e.  60, 
of  the  Betting  Acts.      Whether  the  book  is  sent  by  post  or «.  41— 164*17 

Siven  direct  into  the  person's  hand^  it  is  submitted  makes  no   ^^^  ^iHfj 
•  Ml  88,  0|  *    '  Of 

ifference.  p^.  c.  15, 

Dat,  J. — ^These  are  four  appeals  from  the  refusal  of  the  «.  3(8). 
stipendiary  magistrate  for  the  city  of  Manchester  to  convict  the 
respondents  under  the  Betting  Acts  or  the  Lottery  Act.  As  to 
the  latter,  I  am  clearly  of  opinion  that  this  was  not  a  lottery,  for 
there  was  no  contrivance  or  device  to  obtain  money  by  chance, 
and  therefore  it  does  not  come  within  the  scope  of  the  Act. 
Indeed,  we  have  had  no  reasonable  argument  addressed  to  us  to 
the  effect  that  it  does  come  within  the  statute.  It  might  be  said, 
but  I  think  with  considerable  difficulty,  that  this  is  a  bet  because  a 
person  by  paying  a  penny  for  one  of  these  books  and  returning 
the  coupon  to  the  respondent  backed  six  horses.  But  I  think 
that  is  clearly  not  the  correct  view  to  take,  and  that  this  is  not  a 
bet  within  the  meaning  of  the  statute.  A  person  purchasing  one 
of  these  books  did  not,  even  if  he  was  not  successful  in  obtaining 
one  of  the  prizes  offered,  lose  any  money  by  the  transaction.  The 
scheme  was  devised  by  the  respondent  for  the  purpose  of 
extending  the  business  which  he  carries  on,  and  for  the  safe  of  his 
books,  and  I  think  it  cannot  be  regarded  as  a  bet.  If,  as  I  say, 
this  is  not  abet,  the  house  or  office  where  these  books  were  sold 
is  not  a  betting  house,  but  was  only  a  newspaper  office  as 
described  by  the  respondent.  The  prizes  or  rewards  were  very 
difficult  to  obtain  and  the  chances  indefinitely  large  against  the 
success  of  a  person  sending  in  a  coupon,  and  that  I  think 
removes  this  scheme  altogether  from  betting.  This  office  was  not 
kept  for  the  purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  the  owner  or  occupier  as  the 
consideration  for  any  assurance  to  pay  thereafter  any  money  or 
valuable  thing  on  any  event  relating  to  any  horse  race.  It  is 
quite  clear,  having  regard  to  the  preamble  and  scope  of  the  Act, 
that  the  object  of  it  was  to  prevent  what  is  known  as  ready- 
money  betting,  and  to  prevent  persons  from  keeping  offices  for 
that  purpose ;  this  was  not  a  case  of  ready  money  betting.  The 
conclusion  at  which  the  magistrates  arrived  was  quite  correct, 
and  these  appeals  must  be  dismissed.     If  this  is  considered  a 
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Caicikada  miscliieyoufl  system^  and  one  ihat  has  a  demoralising  effect^  it- 

„  *-  must  be  stopped  by  tbe  Legislature,  as  the  court  cannot  extend 

'  the  Act  to  embrace  matters  which  were  clearly  not  contemplated 

1891.  when  the  Act  was  passed. 
^  "T~  Lawrance.  J. — I  am  of  the  same  opinion. 

B»Umg  Appeals  di8vi%8sed. 

advertisement       Solicitor  for  the  appellant,  8olicito7'  to  the  Treasury. 
"Z^^f  Solicitors  for  the  respondent,  Oollis  and  Mallam,  for  Oobhett, 

reacts  of  Wheeler^  and  Cobbett,  Manchester. 

newepaper 
selecting  win* 
ning  horses  — 

Lottery — 
4  Qeo,  4,  c.  60, 
«.  41— 16  4-17 

Vict,  e,  119,  ^ 

ss.  3,  4—87 

Viet.  c.  15, 

s.  3  (3). 


PROBATE,    DIVOECE,    AND  ADMIRALTY   DIVISION. 

Tuesday,  March  \7,  1891. 

(Before  Jectne,  J.) 

Lewin  v.  Lewin.  (a) 

Husband  and  Wife  — *  Conviction  for  aggravated  ctssault  under 
sect.  48 — Fine  21.  and  costs — Order  for  separation  and  alloW' 
ance — Appeal — Matrimonial  Causes  Act,  1878  (41  Vict.  c.  19), 
8.4r—24  |-25  Victrt.  lOOj  ss.  42,  43. 

In  an  appeal  to  the  Probate^,  Divorce,  and  Admiralty  Division 
.  against  an  order  of  justices  made  tuider  41  Vict.  c.  19,  s.  4, 
granting  a  wife  separation  from  her  husband  and  an  allowance 
the  power,  of  the  court  is  limited  to  the  question  whether  the 
Justices  were  right  in  coming  to  the  conclusion  that  the  futu/re 
safety  of  the  wife  was  in  peril ;  and  the  court  has  no  power  to 
question  in  any  way  the  conviction  upon  which  such  order  was 
made,  although  upon  such  conviction  the  justices  may  have 
imposed  a  fine  of  less  than  51.,  and  thereby  prevented  the 
husband  from  appealing  against  the  conviction  to  the  quarter 
sessions. 

^I^HIS   wiBLB  an  appeal  by  Charles  Satton  Lewin,  of  Wilby,  in 
JL      the  county  of  Norfolk,  from  an  order  of  justices  under 

41  Vict.  c.  19,  s.  4,  following  upon  a  conviction   by  the  said 

justices  under  24  &  25  Vict.  c.  100,  s.  48. 
*  The  facts  of  the  case  were  these  : 
The  appellant,  Charles  Sutton  Lewin,  is  a  farmer,  occupying 

(a)  Reported  by  H.  Durlbt-Qbazkbboox,  Esq.,  BarristMr-at-Law. 
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about  1000  acres  of  land  at  Wilby,  in  the  coanty  of  Norfolk^  in      Liwim 
addition  to  having  an  interest  in  two  other  farms  of  some  300       t,^^ 

acres  each.     He  is  forty-eight  years  of  agOj  and  in  June,  1890        ' 

was  a  widower  with  six  children^  three   of  whom  were  living  at        1891. 
home,   the  eldest  of  these  three  being  a  daughter  aged  about  „  ."JT     , 
nineteen.     Mr.  Lewin,  in  June,  1890,  engaged  Bosetta  Kirby,  wife—^Aggm- 
spinster,  to  assist  his  daughter  in  the  management  of  the  house  vaUd  a$tauU 
and  to  act  as  companion  to  her.     The  age  of  Miss  Kirby   was  ""  ^5**"f^*^ 
about  forty.     Mr.  JLewin  shortly  afterwards  offered  her  marriage.     Appeal- 
She  accepted  him,  and  left   the  house  about  the  2nd  day  of  JurMieOon 
August,  and  returned  to    her   father's.       Prom  there  she  was  ^  ^I^^* 
married  to    Mr.  Lewin,  on  the   5th  day  of  August,  1890,   at  ^Im^^ 
St.   Stephen's    Church,    Norwich.     They  then  went  to  Scar-  moniai  CauMf 
borough,  and  returned  to  Mr.  Lewin's  house  on  the  9th  day  ^^t*  1878— 

Disagreements  soon  after  arose  between  them,  the  husband 
alleging,  as  the  cause,  that  his  wife  mismanaged  the  household 
aflBurs,  while  the  wife  stated  the  cause  to  be  that  her  husband 
gave  way  to  drink. 

On  the  1st  day  of  Feb.  1891,  the  husband  got  up,  leaving  his 
wife,  who  was  unwell,  still  in  bed.  Later  in  the  morning  be  went 
back  to  the  bedroom,  the  servant  following  him.  His  wife  was 
still  in  bed.  He  had  a  kitchen  carving  knife  and  fork  in  his 
hand.  He  asked  his  wife  whether  it  was  correct,  when  she 
engaged  servants,  that  she  engaged  them  to  clean  only  the  dining 
room  knives  and  forks.  She  said  it  was  perfectly  true.  He 
called  his  wife  a  foul  name,  and  said  that  when  she  engaged 
servants  it  was  for  them  to  do  everything.  The  girl  turned  to 
leave  the  room.  Lewin  went  after  her  a  few  steps  and  then 
came  back  into  the  room,  the  girl  following  him.  There  was  a 
small  table  by  the  bedside.  He  leaned  over  the  table  and 
flourished  the  knife  and  fork  about  in  front  of  his  wife's  face,  and 
said  he  would  "  do  for  her "  if  she  engaged  such  sei^vants.  He 
was  near  enough  to  have  struck  her.     He  called  his  wife  a  big 

\g^j ^  and  said,  "  You  may  go  to  hell ;  women  are  no  use  to 

me  unless  they  work."  His  wife  jumped  out  of  bed,  went  to  the 
window,  lifted  up  the  sash,  and  said  that  if  he  dared  to  come  nea.r 
her  she  would  jump  down.  She  believed  be  would  have  done  her 
some  mischief.  He  said  *'  I  will  not  come  near  yon,''  and  left  the 
room.  The  servant  then  assisted  her  mistress  to  put  some  clothes 
on.  The  wife  further  stated  that  her  husband  was  the  worse  for 
drink;  that  during  the  day  she  heard  him  threatening  to  do  for 
her  if  he  got  hold  of  her,  and  that  she  went  into  another  bed- 
room and  got  under  the  bed,  where  she  remained  about  an  hour. 
The  husband  came  in  while  she  was  there,  but  did  not  see  her. 
He  was  searching  for  her^  and  said  he  wojuld  do  for  her  that 
night.  She  eventually  left  the  house  about  six  or  seven  o'clock, 
while  her  husband  and  his  children  wei'e  at, tea. 

The  following  day,  the  2nd  day  of.  February,  the  wife  applfed 
to  a  magistrate,  who  took   her   depositions,  and  granted  three 
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LiwiH       summonses — 1,  for  a  common  assanU  on  the  ISth  day  of  January, 
Lii^N       ^®^^  '  ^'  ^^^  threatening  to  "do  for  her/'  having  at  the  time  a 

'      carving  knife  in  his  hand  ;  3,  for  assaalting  her  on  the  Ist  day  of 

1891.  February,  1891,  contrary  to  24  &  25  Vict.  c.  100,  s.  43 ;  and  she 
Biuhcmd  nd  *'^^  ^®^®  notice  that,  in  the  event  of  a  conviction,  she  sfaonld* 
wife  —  Aggra-  ^PP'j  ^^^  ^  judicial  Separation  and  allowance,  under  41  Vict.  c.  19, 

vaiedasiault  8.  4. 

■"IX"^^*^      On   the  16th  day  of  February,  1891,  Charles  Sutton  Lewin 

AppeaJr-     appeared  before  justices  for  the  county   of  Norfolk,  sitting  at 

Jurisdiction  East  Harling  in  the  said  county,  and  thereupon  it  was  adjudged 

i^^TK*"^'    *' that  the  defendant,  for  that  he,  on  the  Ist  day  of  February, 

^'ifcSri^  1891,  did  unlawfully  assault  his  wife,  Rosetta  Lewin,  contrary  to 

monial  Causes  the  Statute  24  &  25  Vict.  c.  100,  s.  43,  for  his  said  offence  do 

Jce,  1878—  forfeit  and  pay   the   sum   of  21.   penalty,   and  do  also  pay  the 

*^  ^^4/*  ^^'  further  sum  of  91.  48.  for  costs  forthwith,"  and  that,  in  default 

of  payment,  he  should  be  ''  imprisoned  for  one  month." 

At  the  same  time  and  place  the  said  justices  made  an  order 
which,  after  reciting  that  the  said  Charles  Sutton  Lewin  was 
convicted  of  *^  an  aggravated  assault  within  the  meaning  of  the 
statute  24  &  25  Yict.  c.  100,  s.  43,  upon  Rosetta  Lewin,  his  wife, 
and  it  appearing  to  the  court  that  the  future  safety  of  the 
said  Rosetta  Lewin  is  in  peril  ..."  ordered  that  she  be 
no  longer  bound  to  cohabit  with  him,  and  that  he' make  her  a 
weekly  allowance  of  30^.,  such  sum  being  considered  by  the 
justices  to  be  fair,  having  regard  to  his  and  her  means. 

It  had  been  previously  agreed  that  the  summonses  2  and  3 
should  be  heard  together,  and  they  were  so  heard.  The 
husband  was  represented  by  Mr  Linay,  solicitor,  who  cross- 
examined  the  witnesses  and  addressed  the  bench,  but  called  no 
evidence. 

On  the  2nd  day  of  March,  1891,  notice  of  motion  was  given  on 
behalf  of  the  said  Charles  Sutton  Lewin,  that  this  Division  would 
be  moved,  that  tie  said  order  for  judicial  separation  and  payment 
of  a  weekly  allowance  be  set  aside  or  varied  on  the  following 
amongst  other  grounds: 

(1)  Tbattbe  Bftid  coiiTiotioii  acd  order  are  bad  on  the  face  thereof.  (2)  Thai  the 
eTidenee  adduced  by  the  reepondent  and  the  witneaseB  called  on  her  behalf  did  not,  ia 
law,  eetabliflh  the  charge  of  assault  under  24  ft  25  Vict.  e.  100,  s.  48.  (S)  That  the 
appellant  was  greatly  proToked  by  the  respondent  and  mnoh  excited.  (4)  That  the 
appellant  was  convicted  and  fined  for  the  alleged  offence  in  respect  of  wUch  tiie  order 
of  the  16th  day  of  February,  1871,  was  made,  and  was  also  bound  over  to  keep  the 
peace  in  respect  of  the  same  alleged  assault  and  the  threats  then  made.u  (6)  That  the 
amount  of  alimony  is  excessiTc,  and  that  the  order  to  pay  same  was  made  wittiolit 
eTidenee  of  tiie  means  of  the  appellant.  ^.  ■  ^ 

And  notice  was  given  to  read  an  affidavit  filed  by  the  said 
Charles  Sutton  Lewin  and  the  exhibits  thereto. 

Poyaer,  for  the  husband,  in  support  of  the  appeal,  proposed 
to  read  an  affidavit  filed  by  his  client.  ' 

Horace  Browne,  for  the  wife,  objected,  and  submi^ed  that  no 
affidavit  could  be  used.  He  cited  Ee  Powell ;  PoweU  v.  Powell 
(61  L.  T.  Bep.  N.  S.  486  i  14  P.  Kv.  177). 
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JiUMK,  J.-^I  do  not  think  we  oah  have  anything  as  to  the      Lawnr 
merits.  J^ 

Poyaer  read  saoh  portion  of  the  affidavit  as  did  not  deal  with         '^"'' 
the  merits  ;  and  contended  that,  as  at  the  hearing  of  the  snm*        1891. 
monses,  the  evidonce  of  the  wife  was  taken,  and  was  corrobo-       r^ 
rated  in  naaterial   particalars   by  th6   servant  and  by  a  char-  Jif^^Aggra. 
woman  employed  in  the   house  of  the  parties  at  the  time  otvaUd  oMauii 
the  assault  the  charge  of  aggravated  assault  was  not  made  out,  *~  Separation 
and  therefore  the  justices  hiul  no  jurisdiction  ip  make  the  order    J^^jZ. 
appealed  against.      [Jsuvi,  J.— *Yoa  sa^  this  order  was  wrong,  juHtdietion 
{lecause  there  was,  before  the  justices,  no  evidence  of  an  aggra«    of  ProhaU, 
vated  assikult,  there  is  no  appeal  here  from  the  conviction  for  ^^^^IJT* 
assault,  however;   the  only  appeal  here  is  from  the  order  formoiMaieaiiMf 
separation  and    allowance   made    thereon.]      It    is   submitted  ii«i,i87S  — 
that    there    is    only  one    "  proceeding "    before  the   justices :  *^  ^*«*- «•  !•» 
{PowM  V.  Powell  {uhi9up.)\  and  that  the  appellant  is  clearly        ^ 
entitled    to    have    the    evidence    taken    before    the    justices 
read.     [The  evidence  was  then  read.]      Sect.  42  of  24  &  25 
Vict.  c.  100,  deals  with  the  question  of  common  assault*     This  is 
an  assault  which  primifaeie  might  come  within  ^hat  section,  and 
might  h9  satisfied  with  imprisonment  for  six  months  with  hard 
labour.     If  the  justices  thmk  that  the  penalties  under  sect.  42 
are  inadequate,  they  can,  under  sect.  43,  give  an  increased 
punishment,  amounting  to  double  the  fine  and  practically  double 
the  imprisonment.     The  conviction  under  sect.  43  must  be  taken 
to  mean  that  the  punishment  imposable  under  sect.  42   was 
inadequate  to  the  crime.     The  Matrimonial  Causes  Act,  1878, 
refers  to  the  husband  being  ''  convicted  summarily  of  an  agg^rs- 
vated  assault,  or  otherwise,  within  the  meaning  of  the  statute." 
[JiUKi,  J.— *An  aggravated  assault  may  imply  such  future  peril 
to  the  wife  as  is  spoken  of  in  the  Act,  or  it  may  not.     Whether 
it  does  or  not  may  be  open  to  appeal;   but? that  is  quite  a 
different, matter  to  appealing  against  the  conviction  itself. J    This 
Court  must  see  whether  the  conviction  is  "  within  the  meaning 
of  the  statute'':  {Woods  y.  Woods,  10  P.  Div.  172.)  The  meaning 
of  the  A.ct  is  not  that  the  justices  should  start  with  the  advisa- 
bility of  having  a  judicial  separation,  and  then  searching  for  an 
aggravated  assault  to  support  such  an  order.     If  the  mere  recital 
in  the  order  is  to  be  deemed  conclusive,  then  Woods  v.  Woods 
{ubi  sup.)  is  sufficient  authority  to  sMtle  all  appeals  that  could 
ever  be  brought  under  this  section  of  the  Act.     [Jiune,  J.— « 
Supposing  magistrates  convicted  a  man  of  an  aggravated  assault, 
and  fined  him  H.,  would  that  be  a  good  order  or  not  7]    It  would 
not  be  a  good  order,  to  find  him  guilty  of  an  aggravated  assault. 
If  the  magistrates  simply  fined  the  man  less  than  5Z.,  that  must 
be  a  bad  conviction.    The  nature  of  the  assault,  in  the  present 
case,  involves  two  questions  :   (1)  the  peril  to  the  wife ;  (2)  the 
aggravated  assault. 

Moraee  Browne  objected  that,  the  recital  in  the  order  being 
sufficient  and  conclusive,  the  appellant  was  not  entitled  to  go 
behind  the  order, 
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LvwiH  Poyser. — Ifc  is  sabmitted  that  there  has  never   been!  a  ease 

jV*         under   the   Act.     [Jeunx,    J. — At  present  I  am  bound  to  say 

■ '      that  the   decision   of    Butt,    J.  carries    us    further    than   you 

1891.       allow.     It  carries  us  so   far  as   this,  that,  although  fined   less 

r^      .^liftii    5Z.,    still    the    conviction    for    aggravated    assault    was 

wlf9^Aggra'S^^'      Then,   it  cauuot  be   questioned  in  this  Court,  and  we 

rated  auauit  therefore .  Start  with  this,  that    theriB  is  a  good   conviction  of 

—Separation  ^]^i^    uiau    for    an   aggravated '  assault.     If    the   justices    had 

Tweai^    jurisdiction,    and    if    they    were    dealing  with    the    subject- 

jurUdictian  matter  of   that  jurisdiction,   then   their    conviction  cannot  be 

,of  Pruhate,   challengfcd    in    this  court.       I   think  it   follows    from    Woods 

^J^^airT^  .V.    Woods  iubi  sup,)   that  you  cannot  get  round  it  by  saying 

tnon^l  Obufst  that,  you    would    have    had    an   appeal   but  for  the   justices 

•ilct,.i87B-^  finding  that  what  had  taken  place  did  amount  to  an  aggra- 

>i  net.e.  ifl^  yated  assault  within  the  meaning  of  sect.  43.]    The  parties  were 

'*  married  in  August,  1 890.  The  husband  was  drunk,  went  upstairs 

to  his  wife's*  room  with  a  knife  and  fork,  which  did  not  happen 

to  hive  l>een  cleaned  w^en  he  thought  they  ought  to  have  been 

cleaned.  .  He  leant  ov^r  the  table  near  the  bed,  flourished  the 

knifQ  and  fork  aboixt  in  front  of  her  face,  and  threatened  to  ''  do 

for  her"'  There  was  not  even  an  assault.    In  order  to  constitute 

ta  assault,  there  must  be  an  intention  to  assault.     He  was  quite 

able  to  strike  his  wife,  and  although  not  restrained  by  anyone,  he 

did  not,  in  fact,,  strike  her  in  any  way.    There  was  therefore  no 

future  peril  to  the  .woman. 

'  Horace. Broume  for  the  wife  pointed  out  that  she  jumped  out 
of  bed  and  ran  ta  the  window,  and  lifted  up  the  sash  and  said  she 
would  jump  out  if  her  husband  came  near  to  her;  and  that 
though  he  said  he  would  not  go  near  her  she  afterwards  heaird 
him  during  the  day  threatening  to  '*  do  for  her "  if  he  caught 
her,  and  she  went  and  got  under  the  bed  in  another  room,  and 
eventually  fled  from  the  house  only  partially  dressed.  Under 
these  circumstances  his  Lordship  was  asked,  sitting  as  a  judge  of 
this  division  of  the  High  Court,  to  say  that  the  magistrates  were 
wrong  in  holding  that  the  future  safety  of  the  wife  was  in  peril. 
The  only  question  for  the  Court  was  whether  there  was  evidence 
upon  which  the  justices  could  find  that  the  wife's  future  safety 
was,  or  was  not,  in  peril;  and  he  submitted  that  there  was. 

Jkune,  J.— The  only  question  I  have  to  decide  in  this  case  is, 
whether  the  magistrates  had  a  right  upon  the  evidence  to  come  to 
the  conclusion  that  the  future  ssiety  of  the  wife  was  in  peril.  It 
is  suggested  that  there  is  a  larger  and  more  difficult  question^ 
namely,  whether  the  conviction  for  an  aggravated  assault  can 
or  can  not,  in  this  particular  case,  be  sustained.  I  do  not  think  I 
have  any  right  to  enter  into  that  question.  In  my  view,  the  Act 
of  Parliament  (41  Vict.  o.  19),  which  gives  an  appeal  to  this 
tribunal  from  all  orders  under  the  particular  section  which  has  been 
specially  referred  to,  means  ezactlv  that  which  it  is  contended 
that  it  does.  It  gives  an  appeal  to  this  tribunal  from  just  so  much 
of  the  magistrates'  jurisdiction  or  power  as  the  Act  of  Parlia- 
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ment  conferred  npon  them.    Ifc  is,  however,  suggested  that  there      Lcwin 
might  be  given,  for  a  special  reason,  an  appeal  from  that  question*      j^^nf 

whether  there  was  a  proper  conviction  for  an  aggravated  assault,       ' 

and  it  can  hardly  be  seriously  contended  that  I  am  not  bound       1891. 

by  the  two  cases  of  Woods  v.  Woods  (10  P.  Div.  172)  and  Be  „   J~: 

Powell ;  Powell  v.  Powell  (61  L.  T.  Sep.  N.  S.  486;  14  P.  Div.  Tv^!!^ggra- 

177).     If  those  cases  be  taken  as  rightly  decided,  they  appear  to  vatedatMult 

mdvto  cover  all-  the  ground  in  this  case,  except  tho  question  as  to  ""f?"*^^'* 

the  impropriety  of  the  finding  as  to  the  wife's  future  safety  being  juri^icHon 

ia  /peril.    The  conviction  must,  I  think,  be  taken  to  be  good,    of  PrchaU, 

although  it  does  not  show,  on  the  face  of  it,  that  the  magistrates  ^^^vtjrton 

inflict^  a  fine  such  as  they  could  have  imposed,  and,  perhaps,  fnonial^aAm$ 

were  intended  to  inflict^  in  the  case  of.  a. conviction  under  iiet,  1878— 

sect.  43.    The  point  is  decided  by  the  two  cases  I  have^  just  ^^  ^*^'  <?•  ^9, 

alluded  to.    That  being  so,  it  appears  to  me  that  the  conviction  •     ''  ^' 

before  tho  magistrates  for  an  aggravated  assault  must  be  taken  to 

be  a  good  conviction.     Then  it  is  said  that,  although  the  decision 

in  those  two  cases  may  be  correct,  still,  there  ought  to  be,  as  it  is 

urged  that  there  is,  an  appeal  from  that  conviction,  because, 

inasmuch  as,  if  the  magistrates  had  fined  the  husband  the  full 

amount  of  the  penalty  under  sect.  43  he  would  have  had  an 

appeal  to  quarter  sessions  against  that  decision,  and  inasmuch  as 

in  those  two  cases  they  abstained  froth  fining  the  husband  in  the 

full  penalty  because  they  thought*  they -were  excused  from  fining 

him  so  much,  that  therefore  there  is  tin  appeal  to  this  court,  as  a 

substitute  for  the  appeal  to  quarter  .sessions.    All  that  is  very 

good  reasoning  to  show  that  there  ought  to  be  an  appeal ;  but 

it  does  not  appear  to.  me  to  go-  any  way  towards  showing  that 

there  is  actually  any  appeal  under  the  Act.     If  there  does  exist 

any  such  hardship  as  that  which  has  been  pointed  out,  it  is  only 

so  to  a  limited  extent,  liecause  the  Act  of  1878  appears  to  confer 

the  right  of  appeal  against  anything  the  justices  could   have 

done  under  that  Act,  over  and  above  what  they  could  have  done 

nnder  the  foi^er  statute.    Now,  assuming  a  good  conviction  for 

aggravated  assault — and  that  we  have  a  right  to  look  at   the 

evidence  to  see  upon  what  the  justices  based  their  finding — an 

examination  of  that  evidence  convinces  mo  that  they  arrived  at 

a  very  sensible  conclusion.    But  I  do  not  know  that  I  need  gfo 

as  far  as  that,  because  the  justices  had  means  of  seeing  and 

hearing  the  witnesses,  which  I  have  not  the  advantage  of  here. 

The  magistrates  had  the  woman  before  them,  and,  from  her 

language  and  demeanour,  they  were  admirably  qualified  to  come 

to  a  right  conclusion  whether  her  story  was  the  true  one,  and 

whether  her  future  safety  was  in  peril ;  and  upon  the  evidence,  I 

think  I  should  have  been  extremely  likely  to  have  come  to  the 

dame  conclusion.    The  woman  had  a  knife  flourished  over  her  head, 

she  was  frightened,  she  ran  to  the  window,  threw  up  the  case« 

ment,  and  threatened  to  jump'  out.     She  heard  her  husband 

using  threats  of  what  he  would  do  if  he  got  hold  of  her ;  she,  in 

terror,  hid  under  the  bed  in   another  room,  and  eventually. 
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Lswur      after  some  hours,  Idft  ihe  house  unknown  to  her  husband.     On 
^JV        this  evidenoe,  therefore,  it  is  impossible  for  me  to  say  that  the 

^^ '      magistrates  were  not  fully  justified  in  the  conclusion  to  which 

1891.        they  came,   that  this   woman's  future  safety  was  endangered. 
V~T        I  must  therefore  dismiss  this  appeal  with  costs. 
wi/e^Aggra-      Poy^^  asked   for  leave   to  appeal  in  case  the  same  were 
vated  assault  necessary. 

—  Separation     JjcuNB,  J. — These  are  very  proper  questions  to  be  raised,  and  I 
Appeal^     ^1  give  any  leave  that  may  be  necessary. 
juriadietion  Appeal  dismissed,  leave  to  appeal  granted, 

uf  Probate,        Solicitors  for  the  appellant  (the  husband),  Storey  and  Oowland, 
*^SSfrir*  »g^Dts  for  Samuel  Linay  and  Co.,  Norwich;  for  the  respondent 
moniaiCaiMM  (the  Wife),  F.  A.  K.   Doyle,  agent  for  Ohittock  and   Woods, 
iict,  1878—  Norwich* 

41  Vict.  e.  4, 
#.  4. 
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Thursday,  April  23, 1891. 

(Before  Day  and  Lawrakcs,  J  J.) 

KSNMBDT  V.  Cowiv.  (a) 

Conspiracy  and  Protection  of  Properfy  Act,  1875  (88  <$•  89  Vict* 
c,  86),  ss.  7-16 — Charge  of  intimidation — Exception  in  respect 
of  seamen. 

Sect.  16  of  the  Conspiracy  and  Protection  of  Property  Act,  1875 
which  provides  that  nothing  in  the  Act  shall  apply  to  seamen, 
does  not  exempt  a  persfm  who  is  not  a  seaman  from  being 
charged  with,  and  being  liable  to  punishment  under  the  Act 
for,  an  offence  committed  by  him  against  a  seaman, 

THIS  was  a  special  case  stated  by  the  justices  of  South 
Shields.  The  appellant,  who  was  a  seatuaD,  swore  an 
information  and  obtained  a  summons  against  the  respondent, 
under  the  Conspiracy  and  Protection  of  Property  Act,  1875,  s.  7, 
for  intimidation.  The  respondent,  a  delegate  of  the  Seamen's 
and  Firemen's  Union,  which  has  a  branch  at  South  Shields, 
when  before  the  magistrates,  elected  to  be  tried  by  a  jury,  but, 
before  the  proceedings  terminated,  he  took  the  objection  that, 
as  the  appellant  was  a  seaman,  the  case  was  taken  out  of  the 
above-mentioned  statute  by  sect.  16  thereof,  which  provides  that 
''  nothing  in  this  Act  shall  apply  to  seamen,  or  to  apprentices  to 

(a)  Beportod  y*f  Bmwi  Lveqh,  Esq^  BMrri9tor-at.Uwt 
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the  sea   service/'     The   Jostices  allowed   the   objection,  and     Ebnmsdt 
dismissed  the  case.  ^  ^' 

Forrest  Fulton  for  the  appellant. — The  appellant,  the  person       ' 

intimidated,  was  certainly  a  seaman,  but  the  person  intimidating        1891. 
was  not  a  seaman;  the  exemption  contained  in  sect.  16  only        "T"    _ 
applies  when  both  parties  are  seamen ;  or,  at  any  rate,  when  the  i^t^^^^^Hon 
person  intimidating  is  a   seaman.      The  respondent,   being  a  —Exemption  of 
landsman,  could  not  be  made  liable  under  the  Merchant  Shipping  ^^^nenfrom 
Act,  1854  (17  &  18  Vict.  c.  104) ;  and,  if  the  justices  are  right,    anTpr^c. 
a  man  who  intimidates  seamen  cannot  be  punished  at  all.  Hon  Act,  1875 

Lawson  Walton,  Q.C.  and  B.  Neville  for  the  respondent.— A  —Offence  cow- 
seaman  is  excluded  in  terms  from  seeking  the  protection  of  the  ^^^^^^ 
Act.     Sect.  16  directs  the  word  '^  seaman ''  to  be  substituted  for    Extent  of 
"  person ''  wherever  it  occurs,  and  in  all  those  cases  the  Act  is    exception—- 
to  have  no  application.     It  was  never  intended  that  the  Act  ^®  *  ^^  ^*^g 
should  apply  to  offences  against  seamen,  and  its  object  is  for  the  *     *    -    '    * 
protection  of  workmen.     Neither  the  Act  of  6  Geo.  4,  c.  129,  nor 
that  of  84  &  35  Vict.  c.  32,  which  was  the  predecessor  of  the 
present  Act,  had  any  application  to  seamen.     In  this  Act  the 
neutral  word  '^ person''  is  introduced  instead  of  ''workman,^' 
and  sect.   16  is  put  in  for  the   express   purpose   of  excluding 
seamen  from  its  operation  and  its  protection.     Their  protection 
under  the   Merchant   Shipping   Act  1854,  ss.  248,  257,  is  far 
greater  than  it  would  be  under  this  Act.      Special  machinery 
being  applicable  to  this  case,  the  general  law  does  not  apply. 
See    Oreat  Northern  Steamship  Fishing   Company   v.  Edgehill 
(11  Q.  B.  Div.  225). 

Dat,  J. — I  think  the  justices  have  misconstrued  the  plain 
language  of  the  Act  of  1875.  The  respondent  would  undoubtedly 
be  liable  in  respect  of  the  offence  committed  by  him,  and  might 
be  properly  convicted  but  for  the  exempting  clause.  Does  that 
clause  apply  to  the  present  case?  I  think  it  does  not.  To 
whom  then  does  it  apply  ?  The  Act  is  for  the  punishment  of 
offenders,  persons  who  do  certain  wrongful  acts,  and  the  exemp- 
tion means,  "  Nothing  shall  make  a  seaman  liable  to  the  punish- 
ments attached  to  offences  under  this  Act.''  If  the  respondent 
had  been  a  seaman  he  might  have  claimed  the  exemption,  but 
being  a  landsman  he  cannot  say  that  he  is  entitled  by  sect.  16 
to  commit  the  offence  of  intimidation  because  the  appellant  is  a 
seaman.  It  merely  means,  ''  no  penalty  shall  fall  on  a  seaman 
who  does  these  things."  But  the  respondent  is  not  a  seaman,  and 
the  Act  therefore  is  applicable  to  him. 

Lawbancs,  J.  concurred. 

Case  remitted  to  the  justices. 

Solicitors  for  the  appellants,  Botterell,  Roche,  and  Temperley, 
London  and  Newcastle-on-Tvne. 

Solicitor  for  the  respondent,  Arthur  A.  Nowell,  for  Jacks, 
South  Shields. 


VOL.  xvn. 
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QUEEN'S  BENCH  DIVISION. 

Friday,  April  24^,1891. 

(Before  Day  and  Lawrance^  JJ.) 

Fecitt  (app.)  V.  Walsh  (resp.).  (a) 

Adulteration  of  food — Contract  to  supply  milk  containing  specified 
proportion  of  cream — Deficiency  of  cream  in  the  milk  supplied — 
Information  laid  hy  inspector  of  weights  and  mea^sures  against 
consignor — Conviction  of  consignor  by  justices — Sale  of  Food 
and  Drugs  Act,  1875  (38  ^  39  Vict.  c.  63),  s,  9— Sale  of  Food 
and  Drugs  Amendment  Act,  1879  (42  Sf  43  Vict.  c.  80),  s.  3. 

Under  a  contract  vnth  the  guardians  of  the  West  Derby  Union  the 
appellant  undertook  to  supply  them  with  a  specified  quantity  of 
milk  daily  at  a  certain  price,  and  the  milk  was  to  be  tested  upon 
delivery,  and  a  reduction  in  the  price  was  to  be  made  (f  it 
appeared  that  the  milk  was  deficient  in  a  certain  specified 
proportion  of  cream. 

On  the  28th  day  of  October,  1890,  the  appellant  delivered  five 
cans  of  milk  at  the  workhouse,  from  each  of  which  a  sample  icoa 
taken  by  the  respondent,  an  inspector  of  weights  and  measures. 
Two  of  these  samples  having  been  found,  on  analysis,  to  be 
deficient  in  cream,  the  appellant  was  summoned,  convicted,  and 
fined, 

Eeld  {affirming  the  decision  of  the  justices),  (1)  that  the  respondent, 
tlie  inspector  of  weights  and  measures,  was  justified  in  laying 
two  hi  formations,  notwithstanding  there  was,  as  between  the 
appellant  and  the  guardians  of  the  union,  only  one  sale ;  (2) 
that  the  respondent  was  right  in  taking  a  sample  from  eajch  of 
the  five  different  cans  ;  (3)  that  the  appellant  was  not  entitled 
to  give  in  evidence  the  analysis  of  the  milk  contained  in  the 
three  cans  in  respect  of  which  no  information  had  been  laid  ;  and 
(4)  that  his  contract  with  the  guardians  of  the  West  Derby 
Union  could  not  affect  his  liability  on  informations  laid  by  an 
inspector  of  weights  and  measures. 

THIS  was  a  special  case,  stated  cmder  the  provisions  of 
20  &  21  Vict.  c.  43.  The  appellant,  James  Fecitt,  was  a 
purveyor  of  milk,  and  had  entered  into  a  contract  with  the 
guardians  of  the  West  Derby  Union  for  the  supply  of  milk  to 
the  workhouse  of  the  union.  By  this  contract  he  undertook  to 
deliver  daily  to  the  union  workhouse,  at  the  price  of  8d.  per 
gallon,  ^'  new  milk,  free  from  adulteration,  yielding  seven  degrees 

(a)  Reported  by  Hemht  Lkioh,  Esq.,  BarriBter-it-Law. 
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of  cream ;  '*  and  it  was  provided  by  the  contract  that  a  penny       Fbcitt 
per  gallon  should  be  deducted  from  the  price  for  every  degree      ^  ^' 

less  than  six.     The   daily  supply  amounted   to  about  seventy        ' 

gallons,  and  on  the  28th  day  of  October,  1890,  it  was  delivered        I8l)l. 
at  the  workhouse  in  five  cans.  . ,  i7~r 

The  respondent,    Samuel   Walsh,  who  was   an  inspector  of  ©/  food—Con^ 
weights  and  measures,  procured  samples  from  the  five  different  tract  to  mppiy 
cans  and  had  them  analysed.     In  one  case  half  the  cream,  and       *^*^^^j 
in  another  more  than  a  third,  was  found  to  have  been  abstracted,     ^uty  — 
and  on  the  22nd  day  of  November,  1890,  the  respondent  laid  two   Deficiency  of 
informations  against  the  appellant.     The  charge  in  each  case  cnatnr—lnfor. 
was,  that  the  appellant  was  the  consignor  of  certain  milk,  and   ^^J^*^  Kf 
that  the  respondent  was  an  inspector  of  weights  and  measures  weights  and 
and  had  procured,  at  the  place  of  delivery,  a  sample  of  the  milk   measures— 
in  course  of  delivery,  and  had  submitted  it  to  analysis,  and  that,  ^^JJ^J^^.^ 
in  respect  of  the  sample,  cream  had  been  abstracted,  with  intent  sdie  of  Food 
that  the  milk  should  be  sold  in  its  altered  state  without  notice,    and  Drugs 
It  was  proved  in  evidence  that  the  average  amount  of  cream  in    ^^^1*}o^q 
unadulterated  new  milk  was  ten  degrees,  that  the  authorities  at 
the  workhouse  were  possessed  of  the  necessary  instruments  for 
testing  the  milk  delivered  to  them,  and   that   they  habitually 
tested  it.     If  all  the  cans  had  been  taken  together  the  amount  of 
cream  would  have  been  about  six  degrees. 

The  magistrates  convicted  the  appellant,  fining  him  lOZ.  in 
each  case,  and  ordering  him  to  pay  the  costs  of  the  proceedings 
and  the  analyst's  fee,  subject  to  the  present  case,  in  which  four 
questions  were  left  for  the  consideration  of  the  court,  namely  : 
(1.)  Whether,  under  the  circumstances,  more  than  one  informa- 
tion could  be  laid  against  the  appellant.  (2.)  Whether  separate 
samples,  or  one  sample  only  of  the  whole  bulk,  should  have  been 
taken.  (3.)  Whether  the  appellant  was  entitled  to  give  evidence 
in  reference  to  the  samples  of  milk,  so  taken  as  aforesaid,  not 
the  subject  of  either  of  the  said  informations.  (4.)  Whether, 
having  regard  to  the  said  contract,  there  was  any  offence  within 
sect.  9  of  the  Sale  of  Food  and  Drugs  Act,  1875. 

Sect.  9  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  is  as  follows  : 

Ko  person  shall,  with  intout  thai  the  same  may  be  sold  in  its  altered  state,  without 
notice,  abstract  from  an  article  of  food  any  part  of  it  so  as  to  affect  injuriously  its 
quality,  substance,  and  nature,  and  no  person  shall  seU  any  article  so  altered  without 
making  disclosure  of  the  alteration,  under  a  penalty  in  each  case  not  exceeding 
twenty  pounds. 

By  sect.  3  of  the  amending  Act  of  1879  (42  &  43  Vict.  c.  30) 

Any  medical  ofiBcer  of  health,  inspector  of  nuisances,  or  inspector  of  weights  and 
measures,  or  any  inspector  of  a  market,  or  any  police  constable  under  the  direction 
and  at  the  cost  of  the  local  authority  appointing  such  officer,  inspector,  or  constable, 
or  charged  with  the  execution  of  this  Act,  may  procure,  at  the  place  of  deliTery,  any 
sample  of  any  milk  in  course  of  delivery  to  the  purchaser  or  consignee  in  pursuance 
of  any  contract  for  the  sale  to  such  purchaser  or  consignee  of  such  milk ;  and  such 
officer,  inspector,  or  constable,  if  he  suspect  the  same  to  have  been  sold  contrary  to  any 
of  the  proyisions  of  the  principal  Act,  shaU  submit  the  same  to  be  analysed,  and  the 

Y  2 
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FxGiTT  Bame  shall  be  analysed,  and  prooeedings  shall  be  taken  and  penalties  on  conviction 

i*.  be  enforced,  in  like  manner  m  all  respects  as  if  saoh  officer,  inspector,  or  constable 

Walsh.  ^<^  purchased  the  sanoie  from  the  seller  or  consignor  onder  section  thirteen  of  the 

..^  principal  Act. 

1891. 

,         r.  S,  Little  for  the  appellant. — ^There  is  no  evidence  that  the 

of^food^^^^  appellant  had  abstracted  cream  from  either  of  the  samples,  and 

trcKt  to  supply  Qo  allegation  that  he  had  abstracted  it.     He  is  neither  charged 

vMik^      with  abstracting,  under  the  first  part  of  sect.  9  of  the  Act  of 

^^lu^^    1875,  nor  with  selling,  under  the  second  part.     There  was  bat 

L^eney  of  one  sale  and  one  delivery  to  the  guardians  of  the  West  Derby 

cream— Inform  Union,  and  one  sample  ought  to  have  been  taken  of  the  whole, 

motion  by    g^^^  {\^  would  have  shown  the  requisite  amount  of  cream.     The 

voS^Usar^  guardians  had  arranged  for  deficiency  in  cream,  and  had  notice 

m£cuure8—  of  the  condition  of  the  milk. 

Conviction  of     Poland,  Q.C.  and  TF.  H.  Cross  for  the  respondent. — By  the 

8^!^fFood  *^i3i©iiding  Act  of  1879  the  officer  who  takes  possession  is  made 

and  Drugs    as  if  he  had  purchased  from  the  consignor  within  the  principal 

Acta,  1875    Act  of  1875.      The  inspector  becomes  the  purchaser,  and  the 

and  1879.     charge  is  established  on  proof  of  abstraction  and  delivery  without 

disclosure.      There  are  two  separate  abstractions  and  different 

quantities    are    removed    in    the    two  cases,   two  offences   are 

therefore  committed.      The  appellant  is  the  seller,  there  is   a 

separate  sale  with  each  can,  and  it  is  not  necessary,  in  order  to 

convict  him,  to  show  his  guilty  knowledge  of  the  abstraction 

{Betts  V.  Armstead,  16  Cox  C.  C.  418;  58  L.  T.  Rep.  N.  S.  811 

57  L.  J.  100,  M.  C;  PainY.  lioughtwood,  16  Cox  C.  C.  747 

62  L.  T.  Rep.  N.  S.  359 ;  59  L.  J.  45,  M.  C.)     Even  if  a  sample 

had  been  taken  of  the  bulk  the  amount  of  cream  would  still  have 

been  deficient. 

T,  8.  Little  in  reply. 

Day,  J. — The  answer  to  the  first  question  depends  upon  the 
facts  stated.  The  milk  was  delivered  to  the  union  as  part  of  a 
large  contract  running  over  a  considerable  period,  the  day's 
delivery  being  for  convenience  effected  in  five  cans.  lam  of 
opinion  that  there  was  here  only  one  sale ;  the  appellant  was  to 
supply  a  daily  quantity,  and  each  day's  transaction  was  one  sale  ; 
as  between  the  appellant  and  the  union  there  is  only  one  sale,  and 
if  the  union  had  laid  the  information  only  one  information  would 
have  lain.  But  it  appears  that,  acting  under  the  Act  of  1875,  and 
the  subsequent  amending  Act  of  1879,  the  police  constable 
procured  several  samples,  and  in  each  case  of  procurement  he 
acted  as  purchaser,  and  in  each  of  the  five  acts  he  must  be  taken 
to  be  the  purchaser  and  the  appellant  the  seller.  He  procured 
the  several  samples  in  the  course  of  delivery  to  the  consignee, 
and  the  proceedings  must  be  ''  in  like  manner  in  all  respects  as  if 
he  had  purchased  the  same  from  the  seller  or  consignor  under  the 
Act  of  1875.''  Here,  as  far  as  the  officer  is  concerned,  there  are 
five  separate  transactions,  and  in  respect  of  each  of  them  he  might 
have  proceeded ;  by  procuring  them  as  he  has  done,  he  is  deemed 
to   be  the  purchaser  in  each   particular  case,   and  each   is  a 
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separate  transaction,  and  five  different  informations  will  lie.     He       Fioxn 
only  proceeds,   however,   in  respect  of  two  of  them,  and  the      ^  *'• 

appellant  is  convicted.     They   are  different  sales  in  respect  of        

which  different  penalties  are  recovered,  and  therefore  the  police       1891. 
constable  was  justified  in  laying  two  informations.     The  second        r 
qnestion  appears  to  be  asked  on  the  assumption  that  the  contract  ^j  food-^Con- 
of  the  board  of  guardians  might  affect  the  decision ;  but  it  has  tract  to  tuppiy 
no  bearing  whatever  on  the  proceedings  in  the  court  below,  and      ^*^^^A 
the  officer  was  justified  in  procuring  a  separate  sample  from  each    «J^^_ 
can  and  testing  each  sample  separately  as  he  did.     Each  can  Deficiency  of 
represents  a  separate  lot  of  milk,  and  he  need  not  mix  up  one  creamr-^lnfor' 
sample  with  another,  or  with  the  bulk.     With  regard  to  the    ^JJ^^^^/ 
third  question,  the  other  three  samples  had  nothing  to  do  with   toeightsand 
the  case.     It  may,  however,  be  some  comfort  to  the  appellant  to  meamres  — 
know  that,  though  wanting  in  oream,  they  were  not  so  bad  as  the  ^o**^*f  **<>**^/ 
two  on  which  proceedings  have  been  taken.     As  to  the  fourth  saUof  Food 
question,  as  I  said  before,  the  case  has  nothing  whatever  to  do    and  Drugs 
with  the  contract  between  the  vendor  and  the  union.  '^'^*!^™^ 

Lawbance,  J.  concurred. 

Conviction  affirmed. 

Solicitor  for  the  appellant,  Wm.  Budd,  Liverpool. 

Solicitors  for  the   respondent,    Ridsdale  and  Son,  for  F.  C. 
HuUon,  Preston. 


and  1879. 


NORTHEBN  CIRCUIT. 

Liverpool  Summer  Assizes. 

July  31,  1890. 

(Before  Williams,  J.) 

Reg.  v.  Feibl.  («) 

Practice — Plea  of  autrefois  convict — Manslaughter — Summary 
conviction  for  assault — 42  Sf  43  Vict,  r.  49,  s.  27,  sub-sect.  3 
{Summary  Jurisdiction  Act,  1879). 

Where  there  has  been  a  summary  conviction  under  the  Summary 
Jurisdiction  Act,  1879, /or  assault,  and  the  person  assaulted 
subsequently  dies  of  injuries  caused  by  the  acts  constituting  the 
assault,  a  plea  of  autrefois  convict  is  not  a  good  answer  by  the 
person  so  summarily  convicted  to  an  indictment  for  the 
manslaughter  of  the  person  assaulted, 

(a)  Heported  by  H.  Stephen,  Esq.,  Barrister-at-Law. 
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Bbo.  The  death  of  the  deceased  person  is  one  of  the  facts  constituting 

^'  the  catise  for  a  prosecution  for  manslaughter, 

—  Reg  V.  Morris  (16  L.  T.  Rep.  N.  8.  636 ;  L.  Bep.  1  0.  C.  R.  90 ; 

1891.  36  L.  J.  89,  M.  C.)  followed. 

^""""u^    TITARY  PRIEL  was  indicted  for  the  manslaughter  of  William 

coiivict—  The  prisoner  had  been  summarily  convicted  under  the 
Manslaughter  Summary  Jurisdiction  Act,  1879,  of  assault  upon  Carr,  who  had 
^cw^b^  subsequently  died  of  injuries  resulting  from  the  assault.  A  plea 
jor  assault^  of  autrefois  convict  was  pleaded,  sotting  out  the  fact  of  the 
42  4"  43  Yid,  prisoner's  conviction  for  assault,  and  alleging  that  the  acts 
^•^^»'' ^^^^^- constituting  the  alleged  felonious  killing  were  the  acts  which 
constituted  the  assault. 

The  Summary  Jurisdiction  Act,  1879,  provides  as  follows  (42 
&  43  Vict.  c.  49,  s.  27,  sub-sect.  3)  : 

Where  an  iodictable  offence  is  under  the  cironmstances  in  this  Act  mentioned 
authorised  to  be  dealt  with  summarily, —     .     .     . 

(3.)  The  conviction  for  any  such  offence  shall  be  of  the  same  effect  as  a  conviction 
for  the  offence  on  indictment.     .     .     • 

H,  H.  Swift  appeared  in  support  of  the  prosecution. 

A,  Cummins  appeared  in  support  of  the  plea. 

Williams,  J.  gave  judgment  for  the  Crown. 

The  prisoner,  having  also  pleaded  ''  not  guilty,^'  was  tried  and 
convicted. 

Cummins  thereupon  applied  to  the  learned  judge  to  state  a 
ease  for  the  Court  for  Crown  Cases  Reserved  on  the  ground  that 
he  ought  to  have  allowed  the  plea  of  autrefois  convict 

Williams,  J.,  having  taken  time  to  consider  the  application, 
delivered  the  following  written  judgment,  refusing  to  reserve  a 
case : — I  do  not  think  I  ought  to  state  a  case.  The  defendant 
has  pleaded  in  bar  a  special  plea  of  autrefois  convict,  relying  on 
a  conviction  for  assault  before  justices  under  the  Summary  Juris- 
diction Act,  1879,  and  relies  upon  the  provision  contained  in 
sub-sect.  3  of  sect.  27  of  that  Act,  which  enacts  that  a  conviction 
for  an  offence  under  that  Act  shall  be  of  the  same  effect  as  a 
conviction  for  the  offence  on  indictment.  Thereupon  counsel  for 
the  prosecution,  although  he  did  not  dispute  that  the  man- 
slaughter charged  in  the  indictment  was  based  on  the  same  facts 
as  those  which  constituted  the  offence  dealt  with  under  the 
Summary  Jurisdiction  Act,  objected  that  the  plea  was  bad  in 
law.  After  argument  I  thought  that  such  a  plea  was  no  answer 
in  law  to  an  indictment  for  manslaughter,  and  so  determined,  and 
thereupon  proceeded  to  hear  the  facts  of  the  case  on  the  plea  of 
not  guilty  pleaded  by  the  defendant,  stating,  however,  that,  if  on 
consideration  I  should  think  it  right  to  do  so,  I  would  reserve 
the  point  raised  on  the  pleadings  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved.  The  jury  have  found  the 
defendant  guilty.  I  have  looked  at  the  authorities,  and  I  think 
that  it  is  plain  on  the  authorities  that  a  conviction  or  acquittal  on 
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an  indictment  for  an  assault  cannot  be  pleaded  in  bar  to  a  sabse-         Hjbo. 
qnent  indictment  for  marder  or  manslaagbter.     This  proposition       „  ^' 

is  expressly  laid  down  by  Byles,  J.  in  delivering  the  judgment  of        * 

himself  and  Keating,  J.  in  Reg.  v.  Morris  (1  L.  Rep.  C.  C.  B.  90).        1891. 
It  is  true  that  Kelly,  C.B.  dissented,  and  is  true  that  in  that  case         ^T^_ 
the  question  to  be  decided  was  the  construction  and  effect  of      pieaof 
24  &  25  Vict.  c.   100,  ss.  44-45,  and  was  not  the  question  of     autr^ois 
the  effect  of  a  previous  conviction  on  an  indictment,  but  the  tJ^^^^~7 
decision  has,  I   believe,  always  been  recognised  as  a  decision  ^^ummani 
on  the  common  law  question,  and  is  so  treated  by  Hawkins,  J.     conviction 
in  the  recent  case  of  Meg.  v.  Miles  [antfj  p.  9 ;  62  L.  T.  Rep.  /^^  assault— 
N.  S,  562;  24  Q.  B.  Div.  423),  where  he  says  it  would  bardly  ^^^  f g^^g*)' 
be  contended  that  a  previous  conviction  for  a  common  assault  could 
be  pleaded  in  bar  to  an  indictment  for  murder,  though  to  prove 
the  murder  it  might  be  essential  to  prove  the  assault  adjudicated 
upon.    For  the  offence  of  murder  consists  in  the  felonious  killing. 
So  also  of  manslaughter  :  (see  Reg.  v.  Morris.)     This  seems  in 
accordance  with  principle.     The  indictment  for  manslaughter  is 
not  a  charge  in  a  new  form  based  on  the  facts  supporting  the 
former  charge,  nor  is  it  the  former  charge  with  the  addition  of 
matters  of  aggravation  or  of  newly  alleged  consequences.     It  is 
a  charge  based  on  new  facts ;  and  the  circumstance  that  some  of 
those  facts  have  been  made  the  basis  of  a  former  charge  of  a 
different  class  is  immaterial.     The  difference  is  not  of  degree 
merely.     The  characteristic  new  fact  hero  is  the  death.     That 
death  is  a  new  fact,  and  not  a  mere  matter  of  aggravation  or  a 
mere  consequence,  is  plain  from  the  consideration  that  in  cases  of 
manslaughter,  where  the  charge  is  based  on  death  resulting  from 
culpable  negligence,  there  is  no  criminal  offence  unless  death 
ensues  and  gives  rise  to  a  charge  of  manslaughter.     I  wish  to 
add  that  this  view  of  the  law  that  a  prior  conviction  for  assault 
cannot  be  effectively  pleaded  in  bar  to  a  subsequent  indictment 
for  murder  or  manslaughter,   is  confirmed  by  the  great  autho- 
rity of  Stephen,    J.  in   bis  book  on  Criminsd  Law   Procedure, 
p.  178,  who,  though  in  terms  he  does  not  mention  manslaughter, 
yet  lays  down  the  principle,  and  gives  indictment  for  murder 
after  a  previous  conviction  for  unlawful  wounding  as  an  illus- 
tration, and  no  reason  has  been  suggested  to  me,  or  I  believe 
could  be   suggested,  why   the  doctrine  thus  illustrated   should 
not  include  manslaughter  as  much  as  murder. 

Application  to  reserve  case  refused. 
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QUEEN^S  BENCH  DIVISION. 

Tuesday,  June  23,  1891. 

(Before  Cave  and  Charles,  JJ.) 

Kbabley  and  another  t?.  Tylob.  (a) 

Adulteration  of  food — Admissibility  of  evidence  as  to  the  article 
sold  being  inclosed  by  mistake  in  a  wrong  tvrapper — Sale  of 
Food  and  Drugs  Act,  1875  (38  ^  39  Vict.  c.  63),  s.  G. 

E,  W,,in  the  employment  of  and  at  the  request  of  the  respondent, 
entered  a  ^hop  belonging  to  the  appellants  and  allied  for  some 
lard.  He  was  served  with  it  by  the  shop  assistant,  and  then 
handed  it  to  the  respondent,  who  informed  the  shop  assistant 
that  it  was  bought  for  the  purpose  of  analysis.  The  assistant 
then  noticed  thai  he  had  inclosed  the  lard  in  a  wrapper  labelled 
"  margarine, ''  and  pointed  out  the  mistake.  A  summons  vHis 
taken  out  under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875 
(38  ^  39  Vict.  c.  63),  and  on  the  hearing  of  the  charge  evidence 
ivas  called  and  tendered  mi  behalf  of  the  appellants  that  in  the 
hurry  of  the  business  and  by  mistake,  their  assistant  had  put  the 
lard  in  a  wrapper  marked  ''  margarine ''  instead  of  '^  lard 
compound,'^  and  that  such  an  act  was  contrary  to  the  express 
instructions  of  the  appellants.  The  justices  refused  to  admit 
such  evidence,  and  convicted  and  fined  the  appellants. 

Held,  that  the  conviction  must  be  quashed,  for  the  evidence 
tendered  and  refused  was  admissible  and  material. 

CASE  stated  by  the  justices  for  the  county  of  Middlesex,  under 
20  &  21  Yict.  c.  43,  pursuant  to  an  order  of  the  High  Court. 
The  facts  of  the  case  as  therein  stated  are  shortly  as  follows  : 

On  the  22nd  day  of  September,  1890,  an  information  was 
preferred  by  one  Walter  Tylor,  the  respondent,  an  inspector  of 
weights  and  measures,  before  the  justices  sitting  at  Staines, 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Yict.  c.  63),  against  Kearley  andTonge,  the  appellants,  *'  for  that 
they,  on  the  16  th  day  of  August,  1890,  at  Staines,  did  unlawfully 
sell  to  the  respondent,  to  his  prejudice,  a  certain  article  of  food, 
to  wit,  half  a  pound  of  lard,  which  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded,  such  lard  being 
adulterated  with  30  per  cent,  of  foreign  fat  or  oil,  contrary  to 
sect.  6  of  the  Sale  of  Foods  and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63)."  The  appellants  were  duly  convicted  and  fined  ten 
shillings  and  sixpence  and  costs. 

(a)  Reported  by  Alfbed  H.  Lefrot,  Esq.,  BarriBter-at-Law. 
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Upon  the  hearing  of  the  said  information  it  was  proved  on  the  Kbarlbt  and 
part  of  the  respondent  and  found  as  a  fact  that,  on  the  16th  day      anothke 
of  AugQst,  1890,  one   Edward    Watkins,  an    assistant    in    the      Tylob. 

employment  of  the  respondent,  entered  the  shop  of  the  appellants        

at  Staines,   and   asked    for  "half  a  pound  of  lard,^' and  that  he        ]^' 
was  served  by  one  Mark  Hellis,    the  person   in  charge  of  the  Adulteration 
shop  ;  and  that  he  (Watkins)  took  the  lard  to  the  shop  door  and     of  food— 
handed  it  to  the  respondent,  the  lard  being  inclosed  in  a  wrapper  ^^*^*^^*/^?T 
marked   and   labelled   *'  margarine."      That  when  the  lard  was  ^f  ^*i^ce*a3 
handed  by  Watkins  to  the  respondent,  the  latter  at  once  entered  to  mistake— 
the  shop  and  told  Hellis  that  the  article  had  been  purchased  for  ^^  ^f  '^<>ng 
the  purpose  of  being  analysed  by  the  public  analyst,  and  that  if  ^g^l^^^^yid 
he  (Hellis)  wished  he  would  divide  it  into  three  portions;  where-     c.  63,  «.  6. 
upon  Hellis  replied,  "  Yes,  I  want  a  piece,"  and  a  portion  was 
handed  to  him.      That  whilst  the  respondent  was  in  the  act  of 
wrapping  up  the  lard,  Hellis  said,  "  There    has  been  a  mistake 
here,  I  have  put  the  wrong   wrapper  round  it — Will  you  notice 
it  ?"  and  that  the  respondent  answered,  "  I  will  make  a  note  of 
it."     That  before   the  respondent  left  the  shop,  Hellis  produced 
and  showed  him  a  wrapper  on  which  was  printed,  '*  lard  com- 
pound."     That  a  portion  of  the  lard  purchased  was  subsequently 
forwarded  to  the  public  analyst,  and  certified  by  him  to  contain 
30  per  cent  of  foreign  fat  or  oil. 

Mark  Hellis  was  called  as  a  witness  for  the  defence,  and.deposed 
that  he  was  the  manager  of  the  shop  for  the  appellants,  whose  head 
office  is  in  London  ;  that  at  the  time  of  the  sale  in  question  there 
were  at  least  twenty  people  in  the  shop  waiting  to  be  served ; 
that  he  was  supplied  by  the  appellants  with  four  sorts  of  wrappers 
which  hung  in  separate  bundles  behind  him  at  the  counter,  and 
that,  in  the  hurry  of  business  and  by  mistake,  he  had  put  the 
said  half  pound  of  lard  in  a  wrapper  labelled  "  margarine " 
instead  of  in'  a  wrapper  marked  and  labelled  "  refined  lard 
compound,"  and  that  the  said  last-mentioned  wrappers  and  the 
said  margarine  wrappers  were  hanging  close  together. 

On  behalf  of  the  appellants  it  was  proposed  to  put  questions 
to  the  said  Hellis,  with  a  view  to  proving  that  the  sale  of  the 
said  lard,  in  anything  but  a  wrapper  similar  to  that  marked 
"refined  lard  compound,"  was  contrary  to  the  express  instruc- 
tions of  the  appellants,  his  masters,  and  in  breach  of  his  duty, 
and  was  not  authorised  by  the  appellants;  and  evidence  was 
tendered  for  the  purpose  of  showing  that  such  sale  was,  under 
the  circumstances  not  authorised  by  the  appellants,  and  was 
contrary  to  their  express  instructions. 

The  Bench  declined  to  allow  such  questions  to  be  put,  or  to 
admit  such  evidence,  and  convicted  the  appellants  of  the  said 
offence. 

The  appellants  being  dissatisfied,  asked  to  have  a  case  stated 
for  the  opinion  of  the  High  Court,  but  the  justices  being  of 
opinion  that  the  application  was  frivolous,  refused  to  state  such 
case,  whereupon  the  High  Court  granted  a  rule  calling  upon 
them  to  do  so. 
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EiABLKY  AMD      The  qaostioiis  for  the  opinion  of  the  Court  were :  1.  Whether 

ANOTHER     i]^Q  Bench  acted  rightly  in  so  convicting  the  appellants  under 

Ttlor.       ^^^  circumstances  ?     2.  Whether  such  evidence  as  was  tendered 

—         on  behalf  of  the  appellants  would^  under  the  circumstances^  have 

^^^^'       afforded  any  defence   to  the   said   complaint  as   made   against 

Adulteration 

«/Mi—         Sect.  6  of  38  &  39  Vict.  c.  63,  is  in  part  as  follows  : 

AdmUsilnlitv       ^°  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food  or  any 
of  evidence  ae  ^^""^  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded  by 
to  mistake ^^     purchaser,  under  a  penalty  not  exceeding  twenty  pounds.    ... 

Use  of  wrong        ggct.  8  SavS  : 
wrapper—^ 

38  <$*  89  Vict       Provided  that  no  person  shall  be  guilty  of  any  such  ofiPence  as  aforesaid  in  respect 
c  68  «  6  '  ^^  ^^  ^^  ^^  ^^  article  of  food  or  a  drug  mixed  with  any  matter  or  ing^dient  not 
'    '  injurious  to  health,  and  not  intended  fraudulently  to  increase  its  bulk,  weight,  or 

measure,  or  conceal  its  inferior  quality,  if  at  the  time  of  delivering  such  article  or 
drug  he  sbaU  supply  to  the  person  receiving  the  same  a  notice  by  a  label  distinctly 
and  legibly  written  or  printed  on,  or  with  the  article  or  drug,  to  the  effect  that  the 
same  is  mixed. 

Horace  Avory  for  the  appellants. — The  only  question  here  is 
whether  the  magistrates  ought  to  have  received  evidence  that 
the  act  of  the  servant  was  directly  contrary  to  the  orders  of  the 
master^  and  that  the  act  complained  of  was  done  through  a 
mistake.  The  defence  is  open  to  the  vendor  that  he  has  given 
notice  at  the  time  of  the  purchase  that  the  article  is  mixed^  or 
that  it  has  been  put  into  a  labelled  wrapper.  There  must  be  an 
express  or  implied  authority  to  render  the  master  liable  for  the 
acts  of  his  servant :  {Budd  v.  Lucas,  64  L.  T.  Rep.  N.  S.  292 ; 
(1891)  1  Q.  B.  408;  Newman  v.  Jones,  17  Q.  B.  Div.  182.) 
Evidence  was  offered  that  the  mistake  of  the  servant  was  a 
hondfide  act.  The  evidence  was  clearly  admissible :  {Chisholm  v. 
Doulton,  60  L.  T.  Rep.  N.  S.  966 ;  22  Q.  B.  Div.  736.) 

The  respondent  was  not  represented. 

Cave,  J. — This  conviction  must  be  quashed.  The  appellants 
were  summoned  under  sect.  6  of  88  &  89  Vict.  c.  68,  and  when 
before  the  magistrates  they  proposed  to  tender  evidence  that  the 
act  complained  of  on  the  part  of  their  servant  had  been  done  by 
him  contrary  to  their  express  orders.  This  evidence  was  in  my 
opinion  admissible  and  material,  and  the  magistrates  were 
clearly  wrong  in  refusing  to  admit  it.  It  must  depend  upon  the 
circumstances  of  each  individual  case  if  the  magistrates  are  to 
act  on  such  evidence,  but  it  must  at  any  rate  be  admitted. 

Chablss,  J. — I  am  of  the  same  opinion.  Evidence  was 
offered  to  show  that  the  shop  assistant  was  acting  in  dis- 
obedience to  the  orders  of  his  masters,  and  this  is  clearly  admis- 
sible. There  is  nothing  in  the  Sale  of  Food  and  Drugs  Act,  1875, 
which  prevents  the  applicability  of  the  ordinary  law  as  regards 
the  criminal  liability  of  a  master  for  his  servant  to  cases  under 
that  Act. 

Solicitors  for  the  appellants,  Wilkinson,  Hoivlett,  and  Wilkin- 
son. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  June  23,  1891. 
(Before  Cave  and  Charlbs,  JJ.) 

CoPBLAND  r.  Walker,  (a) 

Bread — Sale  otherwise  than  by  weight — Conviction — 6  ^  7  Will.  4, 
c.  37,  88.  4  and  7 — The  Weights  and  Measures  Act,  1889 
(52  ^  53  Vict.  c.  21),  s.  32. 

A  customer  was  served  with  a  loaf  of  bread  by  the  appellant's  son 
from  a  cart  belonging  to  the  appellant  and  of  which  the  son  was 
in  charge.  The  loaf  was  not  weighed  at  the  time  of  sale  thereof 
nor  did  the  purchaser  require  that  such  should  be  done,  but 
it  was  afterwards  found  to  be  of  short  weight.  The  appellant 
was  convicted  under  sect.  4  of  6  ^  7  Will.  5,  c.  87,  which  pro- 
vides that  bread  shall  not  be  sold  otherwise  than  by  weight. 

Held,  that  the  conviction  was  right  and  that  the  Weights  and 
Measures  Act,  1889  (52  ^'  53  Vict.  c.  21),  as  affecting  6^7 
Will.  4,  c.  37,  only  applies  to  sect.  7  of  that  Act,  and  only  to 
such  part  of  such  section  as  relates  to  a  baker  refusing  to  weigh 
bread  purchased  of  him. 

THIS  was  a  case  stated  by  the  justices  for  the  county  of 
Worcester,  and  was  brought  before  the  Saperior  Court  as 
a  test  case,  the  question  raised  being,  whether  sect.  32  of  the 
Weights  and  Measures  Act,  1889  (52  &  33  Vict.  c.  21)  did  away 
with  the  necessity  of  selling  bread  by  weight  as  directed  in  6  &  7 
Will.  4,  c.  37. 

Sect.  4  of  that  Act  enacts,  as  regards  bread  sold  outside  the 
city  of  London  and  certain  limits,  that  if  any  baker  or  seller  of 
"bread 

Shall  sell  or  cause  to  be  sold  bread  in  any  other  manner  than  by  weight,  then,  and 
in  Boch  case,  exery  such  baker  or  seller  of  bread  shall  for  every  such  o£Fence  forfeit 
and  pay  any  sum  not  exceeding  forty  shillings,  which  the  magistrate  or  magistrates, 
justice  or  justices  before  whom  such  offender  or  offenders  shall  be  convicted  shall  order 
and  direct :  Provided  always,  that  nothing  in  this  Act  contained,  shall  extend  or  be 
construed  to  extend  to  prevent  or  hinder  any  such  baker  or  seller  of  bread  from  selling 
bread  usually  sold  under  the  denomination  of  French  or  fancy  bread  or  rolls  without 
previously  weighing  the  same. 

And  sect.  7  of  the  same  Act  enacts : 

That  every  baker  or  seller  of  bread  beyond  the  limits  aforesaid,  and  every  journey- 
man,  servant,  or  other  person  employed  by  such  baker  or  seller  of  ^bread,  who  shall 
convey  or  carry  out  broad  for  sale  in  and  from  any  cart  or  other  carriage,  shall  be 
provided  with  and  shall  constantly  carry  in  such  cart  or  other  carriage  a  correct 
beam  and  scales  with  proper  weights.     .    .    .    And  in  case  any  such  b^er  or  seller 

(a)  Reported  by  Ai^bbd  H.  Lkfroy,  Esq.,  Barrister-at-Law. 
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Gqpblaiid  o^  bread  or  hia  or  her  journeyman,  senrant,  or  other  person    ....    shall  at  any 

ff^  time  refuse  to  weigh  any  bread  purchased  of  him,  her,  or  them,  or  delivered  by  his,  her, 

Walkbr.  or  their  journeyman,  servant,  or  other  person,  in  the  presence  of  the  person  or  persons 

_  purchasing  or  receiving  the  same,  then  and  in  every  such  case  every  such  baker  or 

1891.  seller  of  bread  shall  for  every  such  offence  forfeit  and  pay  any  sum  not  exceeding  five 

_  pounds,  which  the  magistrate  or  magistrates,  justice  or  justices,  before  whom  such 

Bread 8ale^  offender  or  offenders  shall  be  convicted  shall  order  and  direct. 

""h^Z^u^      Sect.  32  of  the  Weights  and  Measures  Act,  1 889  (52  &  53  Vict. 
6^7  mu.  4,  c.  21)  enacts  as  follows  : 

e.  37,  M.  4,  7 ;      Nothing  in  the  enactments  referred  to  in  the  fourth  schedule  to  this  Act  shall 

52  ^  53  Viet,  render  any  baker  or  sellerj  of  broad,  or  the  journeyman,  servant,  or  other   person, 

c.  21,  8,  32.    employed  by  sach  baker  or  seller  of  bread,  liable  to  any  forfeiture  or  penalty  for 

refusing  to  weigh  in  the  presence  of  the  purchaser  any  bread  conveyed  or  carried  out 

in  any  cart  or  other  carriage,  unless  he  is  requested  to  do  so  by  or  on  behalf  of  the 

purchaser. 

The  facts  of  the  case  are  as  follows :  The  appellant  was  a 
baker^  and  his  son  was  in  charge  of  his  cart  with  bread  therein 
for  sale.  A  customer  was  served  by  him  with  a  loaf^  for  which 
such  customer  paid,  but  he  did  not  weigh  the  loaf  nor  did  the 
customer  request  him  to  do  so. 

The  loaf  of  bread  was  found  to  be  of  short  weight. 

The  appellant,  on  an  information  preferred  against  him  by  the 
respondent,  a  police  sergeant,  was  convicted  under  sect.  4  of 
6  &  7  Will.  4,  c.  37,  at  Kidderminster  Petty  Sessions,  for,  "  that 
being  a  baker  and  seller  of  bread  he  did  sell  to  one  C.  E.  a 
certain  loaf  of  bread  otherwise  than  by  weight,  the  said  loaf  not 
being  sach  bread  as  is  usually  sold  under  the  denomination  of 
French  or  fancy  bread  or  rolls.''  Upon  the  hearing  of  the  infor- 
mation evidence  was  given  on  behalf  of  the  appellant  that  it  was 
his  custom  to  have  the  dough,  after  being  made  up  for  baking, 
weighed  for  quartern  or  half-quartern  loaves,  and  that  in  this 
case  his  son  had  some  extra  loaves  with  him  to  cut  up  to  make 
weight  should  any  of  the  loaves  sold  be  found,  on  being  weighed, 
to  be  of  short  weight. 

The  justices  convicted  the  appellant,  but  stated  a  case  for  the 
opinion  of  the  High  Court. 

R.  E.  Kettle  appeared  on  behalf  of  the  appellant  and  contended 
that  the  conviction  was  bad,  inasmuch  as  the  effect  of  sect.  32  of 
the  Weights  and  Measures  Act,  1889,  was  to  do  away  with  the 
necessity  of  weighing  bread  before  sale  in  the  case  of  bread  sold 
from  a  cart  unless  a  request  was  made  by  or  on  behalf  of  the 
purchaser  that  the  bread  should  be  weighed  at  the  time  of  sale. 
There  was  no  refusal  to  weigh  the  bread  sold  here,  for  the  pur- 
chaser never  requested  such  to  be  done,  consequently  there  had 
been  no  offence  committed  here.  Sect.  4  of  the  Act  (6  &  7 
Will.  4,  c.  37)  established  the  principle  of  bread  being  sold  by 
weight,  and  sects.  6  and  7  enact  how  that  principle  is  to  bo 
carried  out.  Counsel  thought  it  only  right  to  point  out  to  the 
court  that  the  following  cases,  Jones  v.  Huxtable,  16  L.  T.  Rep. 
N.  S.  381 ;  2  Q.  B.  Div.  460 ;  Reg.  v.  Kennett,  20  L.  T.  Rep. 
N.  S.  656 ;  4  Q.  B.  Div.  565 ;  and  Eill  v.  Browning,  22  L.  T. 
Rep.  N.  S.  584 ;  Q.  B.  Div.  453,  all  which  cases  were  more  or 
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less  on  all-fours  with  the  present  case^  were  against  the  appel-     Copelamd 
lant^s  contention,  but  these   cases  were  decided    prior  to   the     w^fL-« 

passing  of  the  Weights  and  Measures  Act,  1889.     Before  that        

Act  there  would,  it  is  true,  have  been  no  answer  to  this  con-        1891. 
viction,  but   that   Act   altered   the   law   as   established   by  the        "T^a 
aforesaid  cases,  and  did  away  with  the  necessity  of  selling  broad  otherwise  than 
by  weight  when  it  is  sold  from  a  cart,  unless  there  should  be  a   by  weight- 
request  by  or  on  behalf  of  the  purchaser  to   have  the  bread  ^  ^ J  Will.  4, 
weighed.     There  had  of  late  been  several  cases  similar  to  ^^^^  %2  ^* 5S  Vict! 
present  one,  which  had  been  decided  by  magistrates  in  a  contra-    c.  21,  s.  32. 
dictory  manner,  and  it  was  desired   to   have   the  authoritative 
decision  of  this  court. 

The  respondent  was  not  represented. 

Cave,  J. — I  am  of  opinion  that  the  conviction  was  good. 
The  appellant  was  convicted  and  fined  under  sect.  4  of  6  &  7 
Will.  4,  c.  21,  which  enacts  that  bread  shall  not  be  sold  other- 
wise than  by  weight,  and  provides  a  penalty  for  so  doing. 
Sect.  7  of  the  same  Act  provides  a  heavier  penalty  in  the  case  of 
a  baker  or  seller  of  bread  refusing  to  weigh  bread  in  the  presence 
of  the  purchaser.  Then  comes  the  Weights  and  Measures  Act  of 
1889,  sect.  32  of  which  says,  that  nothing  in  the  enactments 
referred  to  in  the  fourth  schedule  to  that  Act  shall  render  any 
baker  liable  to  a  penalty  for  refusing  to  weigh  bread  in  the 
presence  of  the  purchaser  unless  he  is  requested  so  to  do  by  or 
on  behalf  of  the  purchaser.  Thus  one  of  the  penalties  imposed 
by  sect.  7  of  the  older  Act  is  taken  away,  provided  there  is  no 
request  by  the  purchaser  to  have  the  bread  weighed.  Sect.  32 
of  the  Act  of  1889  explains  the  law  in  the  enactments  referred  to 
in  the  4th  schedule  to  that  Act,  and  on  turning  to  that  schedule 
we  find  that  sect.  7  is  the  only  section  of  the  Act  6  &  7  Will.  4, 
c.  37,  to  which  the  Act  of  1889  applies.  And  I  am  of  opinion 
that  it  only  applies  to  such  part  of  that  section  as  relates  to  a 
baker  refusing  to  weigh  the  bread  he  sells.  The  rest  of  sect.  7 
and  all  the  other  sections  are  unaffected  by  the  now  Act. 

Chables,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

Solicitors  for  the  appellant,  Sharpe,  Parker,  Pritchard,  and 
Sharpe^  agents  for  Ryland,  Martineau,  and  Co.,  Birmingham. 
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CHANCERY  DIVISION. 

May  27,  28,  29,  and  June  1,  1891. 

(Before  Willums,   J.,   sitting  as  an  additional  Judge   of  the 

Chancery  Division.) 

Jones  v.  Mbrionbthshibe  Pebma.kent  Benefit  BniLDina 

Society,  (a) 

Compounding  misdemeanour — Agreement  not  to  sue  for  sums  mis' 
appropriated — Validity  of  consideration  —  Stifling  a  prosecu- 
tion, 

C,  the  secretary  of  a  building  society,  misappropriated  various 
sums  received  by  him  as  such  secretary.  Upon  these  frauds 
being  brought  to  the  knowledge  of  the  directors  they  required  him, 
under  threats  of  criminal  proceedings,  to  make  good  his  defalca- 
tions  by  a  specified  day.  0,  then  applied  to  the  plaintiffs,  who 
were  his  relatives,  for  assistance,  ana  mentioned  thai  he  was  in 
danger  of  being  prosecuted.  The  plaintiffs  thereupon  signed  a 
document  addressed  to  the  society  which  provided  as  follows : — 
"  In  consideration  of  your  not  suing  C.  to  recover  the  sum  of 
626Z.,  being  the  whole  amount  owing  by  him  to  you,  we  under- 
take  to  see  you  paid  the  sum  of  526Z.''  The  document  went  on 
to  state  that  a  portion  of  the  money  was  to  be  paid  in  cash,  and 
the  balance  secured  by  promissory  notes.  In  pursuance  of  that 
undertaking  the  plaintiffs  gave  two  promissory  notes  to  the 
society.  The  plaintiffs  would  not  have  given  this  wnderlaking 
except  for  the  purpose  of  saving  C,  from  criminal  proceedings, 
and  this  fact  was  known  to  the  directors. 

Held,  that  the  consideration  for  the  agreement,  being  the  forbear^ 
ance  of  the  society  to  take  criminal  proceedings  against  C,  was 
illegal,  and  that  the  agreement  which  was  founded  upon  it  was 
therefore  void. 

Held,  therefore,  that  the  promissory  notes  must  be  set  aside. 

Ward  V.  Lloyd  (7  Scott  N,  R.  499 ;  7  Man,  ^  O.  785)  and  Flower 
V,  Sadler  (10  Q.  B,  Div,  572)  explained  and  distinguished, 

THIS  was  an  action  for  a  declaration  that  two  joint  and  several 
promissory  notes  signed  by  the  plaintiffs  in  favour  of  the 
defendants,  the  Merionethshire  Permanent  Benefit  Building 
Society,  for  2002.  and  1502.  respectively,  and  a  deposit  of  certain 

(a)  Reported  by  W.  Ivimbt  Cook,  Esq.,  BarriBter-at«Law. 
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title  deeds  as  a  collateral  secarity,  were  void,  on  the  ground  that       Joxbs 
they  were  given  for  an  illegal  consideration.  ^    ^' 

The  circamstances  under  which  these  notes  were  given  and  the  gHnu  PbrmI. 
deposit  was  made  were  the  following : —  nbnt  Bbnkfit 

John  Gadwaladr  was  the  secretary  of  the  defendant  society      SSct"*"^ 

from  the  time  of  its  incorporation  in  1877  until  March,  1889,  and        

as  such  secretary  it  was  a  part  of  his  daty  to  keep  the  accounts  of        1891. 
the  society.  ^         ' 

Early  in  1889  certain  defalcations  in  the  accounts  of  the  society   misdemean^ 
were  brought  to  the  notice  of  the  directors,  who  thereupon  caused    our— Agree- 
a  thorough  examination  to  be  made  of  the  books  of  the  society   "**'**  *"**  ^^ 
throughout  the  whole  period  of  its  existence.     The  result  of  this   ^i^myrQ^ 
investigation  showed  that  the  total  amount  of  these  defalcations     priated— 
was  626Z.  2*.     The  directors  therefore  suspended  Gadwaladr  from    y<^\^^*y  of 
his  office,  and  required  him  to  make  good  the  defalcations  so  found  ^^"^  *"*  *^**' 
by  a  specified  day.     With  a  view  to  enable  him  to  do  this  Gad- 
waladr applied  to  the  plaintiffs,  Thomas  Elias  Jones  and  Gatherine 
Jones,  who  were  respectively  his  brother-in-law  and  mother-in- 
law,  for  assistance,  which  they  at  first  declined  to  render. 

On  the  4th  day  of  April  Gadwaladr's  son  wrote  at  his  father's 
dictation  a  letter  to  the  plaintiff,  T.  E.  Jones,  in  which  he  men- 
tioned that  his  father  was  in  danger  of  being  prosecuted.  The 
plaintiffs  thereupon  undertook  to  pay  to  the  defendants  176Z.  28. 
in  cash,  and  to  give  to  them  two  joint  and  several  promissory 
notes  for  200Z.  and  150Z.,  and  also  to  deposit  certain  title  deeds 
with  the  defendants  as  collateral  security.  This  offer  was 
accepted  by  the  directors  at  a  board  meeting  on  the  6th  day  of 
April,  at  which  the  plaintiff,  T.  E.  Jones,  was  present.  At  this 
meeting  nothing  was  said  by  the  directors  as  to  their  intention 
to  prosecute  Gadwaladr,  and  they  did  not  in  terms  promise  not 
to  prosecute^him.  The  transaction  was  completed  on  the  evening 
of  the  samej  day,  when  a  document  was  signed  by  the  plaintiff, 
T.  E.  Jones,  on  behalf  of  himself  and  the  plaintiff  Gatherine 
Jones,  which  had  been  prepared  in  the  office  of  G.  H.  Ellis,  the 
solicitor  of  the  society,  since  the  meeting  in  the  afternoon.  It 
was  addressed  to  the  society,  and  was  in  the  following  terms  : — 

In  consideration  of  yoar  not  suing  Mr.  John  Gadwaladr,  of  Blaonan  Festiniog, 
charteredtaccontitant,  to  recover  the  sum  of  626/.  2s.,  being  the  whole  amount  owing 
by  him  tcg^ou,  we  undertake  to  see  yon  paid  the  sum  of  576/.  2s.  in  the  manner 
f oUowing,  ^iz^  in|cash  amounting  to  1 76/.  2s.  and  the  remainder  to  be  secured  by  two 
promissory  notes  (one  for  200/.  and  one  for  150/.),  and  also  interost  thereon  at  the  rate 
of  5  per  cent,  per  annum,  to  be  payable  on  demand  and  executed  by  us. 

At  the  same  time  the  money  was  paid,  and  the  promissory  notes 
and  deeds  were  handed  over  to  the  defendants. 

The  defendants  by  their  defence  pleaded  that  the  directors  had 
no  belief  that  their  secretary  had  been  guilty  of  fraud,  and  that 
they  never  threatened  or  intended  to  take  criminal  proceedings 
against  him. 

The  facts  found  by  the  Gourt  upon  the  evidence  were  as  follows  : 
— ^That  Gadwaladr  had  embezzled  the  funds  of  the  society ;  that 
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Jones       the  directors  recognised  the  defaults  of  Cadvraladr  as  defaults 

^     ^'  arising  from  his  criminal   ase  of   their  funds^  and    that   they 

sHiRi  PebjcI-  threatened  to  prosecute  him ;  and  that  the  threats  uttered  by  the 

KENT  Bknbfit  dircctors  were  communicated  by  Ellis  to   Cadwaladr's  son,  and 

Botldino     ^Jqq  ^q  jj|g  sister-in-law,  one  Mrs.  Williams  :  and  that  the  directors 

oOGIETT' 

'      had  no  communications  whatever  with  the  plaintiffs  in  which 

1891.        they  mentioned  any  threats  of  prosecuting  Cadwaladr ;  that  at 

tho  board  meeting  on  the  Cfch  day  of  April  the  directors  made  no 

rrUsdffmean^  promise  in  words  to  the  plaintiff,  T.  B.  Jones,  that  they  would 

our^Agree^   not   prosecute  Cadwaladr ;  that  Cadwaladr,   in  applying  to  his 

ment  not  to   relations    for   assistance,    mentioned    to  them    that   unless    he 

'misMmro^  obtained  the  requisite  sum  by  a  certain  day  the  directors  intended 

priated—     to   prosccuto  him;  that  the  plaintiffs  in  coming  forward  were 

Validity  of   actuated  by  their  fear  that  the  directors  intended  to  prosecute, 

consideration,  ^^^  ^^^^  ^^^j^  motive  was  known  to  the  directors. 

Jelf,  Q.C.  and  If.  Terrell  for  the  plaintiffs. — The  securities  were 
given  to  the  defendants  in  consequence  of  their  threats  to  take 
criminal  proceedings  against  Cadwaladr,  and  are  therefore  void  : 
{Colliris  V.  Blantern,  1  Sm.  L.  C,  9th  edit.  p.  398.) 

Haldane,  Q.C.  and  W.  D.  iSau'Zin«  for  the  defendants. — ^Where 
a  felony  has  been  committed  it  is  not  illegal  either  for  the  default- 
ing debtor  or  for  a  stranger  to  enter  into  an  agreement  to  make 
good  the  debtor^s  default  provided  there  is  no  intention  on  the 
part  of  any  Darty  to  such  agreement  to  stifle  a  prosecution : 
(Ward  V.  Lloyd,  7  Scott  N.  K.  499;  6  Man.  &  G.  785;  Flower 
V.  Sadler,  10  Q.  B.  Div.  572.)  Here  the  agreement  was  legal, 
as  it  was  quite  apart  from  any  such  intention.  [Williams,  J. 
referred  to  Windhill  Local  Board  of  Health  v.  Vint,  52  L.  T. 
Kep.  N.  S.  725 ;  45  Ch.  Div.  351 ;  and  Keir  v.  Leeinan,  7  L.  T. 
Rep.  O.  S.  346  ;  9Q.  B.  371.] 

Jelf  in  reply. — I  rely  on  the  proposition  of  law  stated  by  Lord 
Lyndhurst  in  Egertmi  v.  Earl  Brownlow  (21  L.  T.  Rep.  N.  S. 
306;  4  H.  of  L.  Cas.  1,  163),  that  any  contract  or  engagement 
having  a  tendency,  however  slight,  to  affect  the  administration  of 
justice,  is  illegal  and  void  : "  (see  also  Lound  v.  Orimwade, 
59  L.  T.  Rep.  N.  S.  168 ;  39  Ch.  Div.  605,  612.)  Here  the 
defendants  knew  of  Cadwaladr's  embezzlement,  and  threatened 
and  intended  to  take  criminal  proceedings  against  him,  and  I 
say  that  there  was  a  tacit  understanding  actuating  both  parties 
to  the  agreement  that  these  criminal  proceedings  should  not  be 
taken.  Where  a  felony  has  been  committed  no  action  can  be 
maintained  for  a  civil  debt  until  the  criminal  prosecution  has  first 
been  disposed  of.  The  principle  upon  which  that  rule  is  founded 
is,  that  the  interest  of  the  public  requires  that  the  law  shall  be 
vindicated  before  the  individual  who  is  wronged  shall  be  per- 
mitted to  have  recourse  to  a  civil  remedy :  {Appleby  v.  Franklin, 
54  L.  T.  Rep.  N.  S.  135;  17  Q.  B.  Div.  93.)  He  also  referred 
to  Williams  v.  Bayley  (14  L.  T.  Rep.  N.  S.  802 ;  L.  Rep. 
1  H.  of  L.  200). 

Williams,  J.  stated  the  facts  and  continued  : — The  question  Ls^ 
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whether  these  secaritiesj  which  were  taken  by  the  directors^  are        Jo-tn 
valid  secarities^  or  whether  they  are  seoarities  given  under  such  ^* 

circnmstanoes  as  to  entitle  the  plaintiffs  to  the  relief  which  they  gBm  PbkmI. 
claim.  This  is  not  one  of  those  cases  in  which  there  was  no  nhnt  Bbnbpit 
debt.     There  was  an  existing  debt  for  money  had  and  received,      r^^^^ 

There  was  a  debt  in  the  sense  that  everyone  who  gets  the  money        

of  another  pnt  into  his  hands,  and   has  no  consideration  npon        1891. 
which  he  can  rely  to  keep  it,  is  liable  to  be  sued  for  money  had        — V. 
and  received,  and  must  return  it.     Under  those  circumstances,    ^^u^^iiean!! 
it  seems  to  be  established  by  the  case  of    Ward  v.  Lloyd  {ubi   our— Agree- 
«tfp.)  that  a  creditor  is    not  disentitled,  merely  because  he  has    •**^*  ^^  ^^ 
come  to  the  conclusion  that  his  servant  or  agent  has  robbed  him,    *^|i^2wra^ 
and  may  have  threatened  his  servant  or  agent  with  prosecution,     priated— 
from  putting  pressure  upon  him  to  recover  the  civil  debt.     But    Validity  qf 
even  in  that  case,  I  take  it  that,  if  an  agreement  had  been  made  <'<''«*<^*~**<'^« 
that  there  should  be  no  prosecution,  that  agreement  would  have 
been  void  and  illegal,  and  if  the  judgments  of  the  learned  judges 
in  the  case  of  Ward  v.   Lloyd  (ubi  sup,)  are  looked  at,  it  will 
be  seen  that  each  one  of  them  carefully  avoids  saying  that  the 
contract   before   the    court     in    that    case    could    have    been 
supported  if  it  had  included  a  contract  not  to  prosecute.     Maule, 
J.,  for  instance,  puts  this  very  shortly.    He  says  :  "  In  substance 
the  transaction  was  fair  and  honest ;  and  there  is  no  necessity  to 
impute  to  the  plaintiff  the  making  of  a  corrupt  agreement  which 
he  expressly  denied.''     That  corrupt  agreement  is  the  agreement 
not  to   prosecute.     ''Any  expectation  that  the  defendant  may 
have  entertained,  that,  if  he  gave  the  required  security,  he  might 
escape  prosecution,  will  not    of  itself  vitiate  the    transaction. 
Again,    in    the    case    of   Flower  v.  Sadler   {ubi    sup.),  which 
expressly  follows  and  is  based  upon  Wa/rd  v.  Lloyd  {ubi  sup.), 
some,  at  all   events,  of  the  Lords  Justices  say  the  same  thing. 
Cotton,  L.J.   says  (10  Q.  B.  Div.  at  p.  576)  :  "  In  my  opinion  a 
threat  to    prosecute  does   not  necessarily  vitiate  a  subsequent 
agreement  by  the  debtor  to  give  security  for  a  debt,  which  he 
justly  owes  his  creditor.     I  cannot  satisfy  myself  that  Denman, 
J.  was  wrong  in  the  inference  which  he  drew  from  the  facts ;  he 
arrived  at  the  conclusion  that  the  bills  were  not  indorsed  under 
the  influence  of  the  plaintiffs'  threat,  and  that  the  transaction 
between  Maynard  and  the  plaintiffs  waiS   done  in  the  ordinary 
course  of  business."     It  is  quite  plain,  therefore,  that  Cotton, 
L.J.   would  not  have   supported   the  indorsement  in  Flower  v. 
Sadler  {ubi  sup.)  if  the  indorsement  had  been  expressly  made  in 
consideration    of  the  promise  not  to  prosecute.     Therefore,  it  '^ 

seems  to  me  that  the  authorities  come  to  this,  that  whenever 
there  is  an  agreement  not  to  prosecute,  that  is  an  illegal  con- 
sideration to  form  a  part  of  any  contract,  and  the  contract  will  be 
void.  I  do  not  think  it  makes  any  difference  whether  the  agree- 
ment is  expressed  or  implied.  Li  fact,  in  the  case  of  Willifvms 
V.  Bayley  {ubi  sup.),  and  also  in  the  case  of  Brook  v.  Hook 
(24  L.  T.  Bep.  N.  8.  34;  L.  Bep.  6  Ex.  89),  the  agreement  not 
TOL.  xm.  z 
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JoMBs       to  prosecate  was  only  implied ;  and  in  Williama  v.  Baylsy  (vhi 

^'         8v/p,)  the  bargain  included  the  giving  up  of  the  docaments  which 

BHiBB  Perma-  ^®^®  ^^^  indicia  of  the  crime.     The  rule  of  law  is,  that  whenever 

BBNT  Bbnbfit  an    agreement   is  made  in  consideration  of  a  promise  not  to 

^^F^f^^     prosecate,  such  an  agreement  is  made  for  an  illegal  consideration, 

'  '      and  cannot  be  enforced,  and  will  give  the  persons  seeking  to  set 

1891.  aside  such  agreement  the  right  to  be  put  in  the  same  position  as 
— -- .  they  were  before  the  agreement  was  entered  into.  That  being 
nHsdemeam^  SO,  what  difference  does  it  make  that  in  any  case  there  is  an 
our—Agrw-  existing  debt  which  the  creditor  has  a  right  to  recover  f  The 
meni  nai  to  difference  it  makes  is  this :  It  makes  a  difference  in  fact.  It 
'mim^pr^  makes  a  difference  as  to  the  inference  that  you  are  to  draw.  I 
priated-—  suppose  that,  of  the  whole  number  of  cases  which  have  occurred 
Validity  of  on  this  doctriuo  of  law,  there  have  been  very  few  where  parties 
cpngideration,  ^  ^'^^Q  agreement  have  put  down  in  black  and  white,  ''  I  promise 
to  pay  you  such  and  such  a  sum  of  money  in  consideration  that 
you  will  not  prosecute  me  for  the  offence  which  I  have  com- 
mitted.^' That  does  not  very  often  occur.  It  is  nearly  always  a 
question  of  what  the  real  agreement  was,  and  not  of  what  the 
express  agreement  was;  and  in  considering  the  question  of 
inference  it  is  plain  that  the  existence  of  a  debt  is  a  matter  of 
great  importance,  because  the  debtor  may  be  willing  to  pay  his 
debt  quite  irrespective  of  any  promise  that  he  shall  not  be  prose- 
cuted. As  I  understand  Ward  v.  Lloyd  {ubi  sup.)  and 
Williams  v.  Bayhy  {vhi  stip.),  all  that  those  cases  decide  is,  that 
the  mere  fact  that  a  debtor  who  may  be  acting  under  a  proper 
sense  of  his  duty  to  pay  his  debt  has  also  the  hope  that  if  he  pays 
the  debt  he  will  not  be  prosecuted,  is  not  of  itself  sufficient  to 
vitiate  the  agreement,  unless  the  tribunal  before  whom  the  ques- 
tion comes  is  prepared  to  find  that  in  the  understanding  of  both 
parties  it  was  a  term  of  the  agreement  that  there  should  be  no 
prosecution.  Now,  I  have  to  determine  in  this  case  whether  it 
was  a  term  of  the  agreement  that  there  should  be  no  prosecution. 
It  will  be  borne  in  mind  that  in  Ward  v.  Lloyd  {ttbi  sup.), 
Tindal,  C.J.,  when  he  is  refusing  in  that  case  to  draw  the  in- 
ference that  it  was  an  unexpressed  but  real  term  of  the  agree- 
ment there  that  there  should  be  no  prosecution,  says :  '^  It  must 
be  remembered  that  this  is  not  the  case  of  a  security  given  to 
induce  an  uninterested  party  to  withhold  a  charge  of  a  criminal 
nature.  There  is  a  just  debt  due  from  the  defendant  to  the 
plaintiff.  The  plaintiff  may  have  held  out  threats  of  prosecution 
in  order  to  induce  the  defendant  to  give  the  warrant  of  attorney ; 
but  there  is  the  positive  denial  on  the  part  of  the  plaintiff  that  he 
made  any  such  agreement  as  that  suggested.'^  Also  in  Flower  v. 
Sadler  {ubi  svp.)  Cotton,  L.J.  says :  ^'  It  seems  to  me  that  there  is  a 
distinction  between  getting  a  security  for  a  debt  from  the  debtor  him- 
self and  getting  it  from  a  third  person  who  is  under  no  obligation  to 
the  creditor.'^  Now,  Tindal,  G.J.  and  Gotten,  L.J.  take  the  two 
states  of  things  which  they  consider  are  material  to  be  considered 
when  yon  are  asking  yourself  the  question,  '*  Aye  or  no,  was  there 
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an  agreement  here  V    The  thing  that  Tindal,  C.J.  relies  on  is  the       Jonks 
existence  of  the  debt^  and  the  thing  that  Cotton,  L.J.  relies  on  is    ^     ''' 
the  fact  of  the  promise  to  pay  being  by  the  debtor.     Now,  there  gmRi  PrbkI- 
is  in  this  case   that    which  Tindal,    O.J.  relied  on — viz.,  the  nbmt  Bb-nbtit 
existence  of  the  debt.     At  aU  events,  there  is  a  debt  in  the  sense     Ij!?'""^ 

in  which  Tindal,  C.J.  used  the  word,  because  that  was  the  case  of        ' 

an  agent  who  had  embezzled  moneys.      The  question  is,  what  is        1891. 
the    proper  conclusion   to   draw  in  the  absence  of  that  which  ^         7\. 
Cotton,  L.J.  relied  on — viz.,  the  fact  of  the  promise  to  pay  being   ^dSmecw^ 
made  by  the  debtor  himself.     For  in  this  case  undoubtedly  the    our— Agrees 
ofEer  to  make  trood  the  default,  and  the  giving  of  the  securities  for    ***^^  **^*  ^ 

ii_.  1  11  ii'j*         sue  for  8Ufn$ 

tnat\  purpose,  were  by  persons  who  were  under  no  obligation  n^avpro- 
whatsoever  to  pay  the  debt.  I  confess  that,  if  I  were  to  act  upon  priated— 
my  view  of  what  would  be  right  in  this  particular  case,  apart  from  Validity  of 
the  application  of  the  rules  of  law,  as  I  understand  them,  which  <^^*«**^**^« 
have  been  laid  down,  I  should  be  anxious  if  I  could  to  support 
these  securities.  There  does  seem  to  me,  morally  at  all  events, 
to  be  an  enormous  difference  between  a  case  where  the  person 
receiving  the  security  comes  in  contact  with  the  person  giving  it 
and  puts  pressure  upon  the  person  giving  it,  and  a  case  like  the 
present,  where  the  person  receiving  and  the  person  giving  the 
security  hardly  come  in  contact  at  all,  and  when,  even  when  they 
do  come  into  contact,  there  is  no  personal  pressure  exercised  of 
any  sort  or  kind.  I  say  that,  if  I  could  see  my  way  to  support 
these  securities,  I  should  be  glad  under  the  circumstances  to  do  so. 
I  feel  that,  at  all  events,  one  ought  to  try  and  draw  the  line 
somewhere  so  as  not  to  have  it  said  that  every  time  the  friends 
of  a  man,  who  has  been  guilty  of  a  criminal  act,  come  forward 
and  take  upon  themselves  the  debts  he  may  have  incurred  in 
connection  with  his  crime,  their  offer  is  to  be  treated  as  void  or 
illegal.  If  one  ought  not  so  to  lay  down  the  law  as  to  include 
every  one  of  these  cases,  where  is  one  to  draw  the  line  ?  Let  us 
look  on  one  side  of  the  Line  and  the  other.  It  would  seem  to  be 
clear  that,  so  far  as  the  persons  giving  the  security  are  concerned, 
they  must  be  cognisant  of  the  crime  which  the  person  whom  they 
seek  to  help  has  committed,  otherwise  the  doctrine  does  not  seem 
applicable  at  all.  That  is  present  here,  because  there  is  no 
doubt  Mr.  and  Mrs.  Jones  both  knew  that  their  relative  had  been 
guilty  of  these  frauds.  Then  one  must,  I  think,  also  find  that  the 
persons  coming  forward  and  taking  upon  themselves  the  debt, 
must  have  been  actuated  by  the  desire  to  prevent  a  prosecution. 
That  is  also  present  here.  I  have  no  doubt  that  Mr.  and  Mrs. 
Jones,  in  coming  forward  were  actuated  by  the  desire  to  prevent 
a  prosecution,  and  somehow  or  other  it  seems  to  me  that  the 
very  form  of  the  agreement  which,  in  my  view,  put  an  end  to  the 
indebtedness  of  Cadwaladr  for  the  526Z.  altogether,  was,  to  some 
extent,  affected  by  their  desire  that  the  matter  should  be  carried 
through  as  to  most  effectually  give  them  that  which  they  wanted 
— that  is  to  say,  the  prevention  of  the  prosecution.  But  that  is 
not  enough ;  something  is  wanted  on  the  other  side.     Now,  on 

z  2 
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J0NB8       the  other  side  there  mnst  be^  in  the  first  place^  either  an  intention 

^^^''         to  prosecate^  or  threats  to  prosecnte,  and  I  find  here  that  there 

8HIRB  Pebma-  were  threats  to  prosecute.     Bat  then  something  more  is  wanted 

NBNT  Bknbfit  On  that  side.     I  think  that  the  persons  receiving  the  promise  or 

Building     j^j^q   security  mast  be  aware  that  the  person  giving  the  promise 

*      or  the  security  would  not  have  come  forward  but  for  the  threat 

1891.        or  the  probability  of  the  prosecution.      When    I  say  that  all 

these  things  are  necessary  and  are  present  in  this  case,  I  think 

^demean^  that  I  still  leave  it  possible  that  many   cases  might  occur  of 

(twr— Agree-  persons  coming  forward  and   undertaking  to    make  good  the 

ment  not  to    default  of  a  man  who  has  committed  a  crime,  from  which  these 

'^J^  elements  would  be  absent  on  one  side  or  the  other.     I  now  pro- 

priabedr—    ceed  to  consider  the   grounds  on   which  I    have  come   to  the 

VaUdi^f  of   conclusion  that  these  elements  are  present  here.     At  one  time  I 

eonsidwatUm.  ^^g  ^^^  g^j.^  ^j^^^^  ^^  plaiutiflfe  were  induced  to  give  the  promise 

which  they  gave  by  reason  of  the  wish  that  they  had  to  get  rid  of 
the  prosecution  of  Cadwaladr.  I  was  not  sure  whether  they 
might  not  have  given  this  promise  even  apart  from  the  hope  of 
avoiding  a  prosecution.  The  plaintiffs  took  security  from 
Cadwaladr.  They  took  security  from  a  criminal,  and  it  occurred 
to  me  that  possibly  one  might  infer  that  what  induced  them  to 
take  upon  themselves  the  responsibility  for  this  debt  was  not  the 
hope,  or  expectation,  or  understanding  that  Cadwaladr  should  not 
be  prosecuted,  but  their  belief  that  whether  Cadwaladr  was 
prosecuted  or  not  they  were  incurring  no  money  liability.  But, 
on  the  whole,  I  do  not  think  that  I  ought  to  come  to  that 
conclusion.  No  doubt  they  did  attempt  to  protect  themselves 
from  money  loss  by  taking  this  security ;  but  having  regard  to 
the  evidence  of  young  Cadwaladr,  and  that  letter  which  he  wrote 
at  the  dictation  of  his  father  to  Mr.  Elias  Jones,  I  think  that  I 
ought  to  come  to  the  conclusion  that  Mr.  Elias  Jones  and  Mrs. 
Jones  took  upon  themselves  this  liability  in  respect  of  a  matter 
as  to  which  they  were  under  no  responsibility  at  all,  because  they 
hoped  thereby  to  prevent  the  prosecution  of  their  relative.  Had 
it  not  been  for  that  hope  they  would  never  have  taken  upon 
themselves  this  responsibility  at  all.  That  being  so,  I  have 
only  to  ask  myself  the  further  question.  Did  the  directors  of 
this  company  know  that  it  was  the  fear  of  the  prosecution  of 
their  relative  which  induced  Mr.  and  Mrs.  Jones  to  come  forward, 
and  did  they,  trading  upon  that  fear,  accept  the  payment  and 
the  promise  of  payment  from  Mr.  and  Mrs.  Jones  ?  On  the 
whole,  I  have  come  to  the  conclusion  that  they  did  know  it,  and 
I  am  a  good  deal  influenced  in  this  conclusion  by  the  resolution 
of  the  30th  day  of  March,  a  resolution  which  seems  to  me  to 
show  that  Cadwaladr  must  have  mentioned  to  the  directors  the 
hope  of  getting  his  relatives  to  come  forward  and  save  him  from 
prosecution.  Under  these  circumstances  I  find,  not  only  that 
Mr.  and  Mrs.  Jones  entered  into  this  contract  and  made  them- 
selves liable,  and  made  this  payment  by  reason  of  their  fear  of  the 
prosecution  of  their  relative,  but  that  the  directors,  when  they 
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accepted  this  payment  and  accepted  this  agreement^  knew  they       Joins 
were  getting  it  by  reason  of  Mr.  and  Mrs.  Jones  fearing  the   j^^' 
prosecution  of  Gadwaladr.     Therefore,  they  may  be  said  to  have  gHu^  PbbmI. 
traded  on^   or  made   profit  by   this   fear.      I   must    give  my  hent  Bbiieiit 
judgment  for  the  plaintiflfs.  S^m^ 

Solicitors  for  the  plaintiffs^  Indermaur  and  Brown,  for  J.  T.        

Bdberts  and  BohertSf  Carnarvon.  1891. 

Solicitors  for  the  defendants,  Rohhins,  Billing,  and  Co.,  for  ^    "TLj- 
Cfeorge  Henry  Ellis,  Blaenan,  Festiniog.  misdmneain! 

our — Agree- 

ment  not  to 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Thursday,  July  23,  1891. 

(Present :  The  Right  Hons.  The  Lord  Chahckllob  (Halsbury), 
Lords  Watson,  Hobhousb,  and  MACNAaHTSN,  and  Sir  Richabd 
Couch.) 

Maclbod  v.  Attobnbt-Gbnbbal  fob  Nbw  South  Walbs.  (a) 

on  apfbal    tbox   thb    bupbbxb    coubt    ot  nbw    south  walbs. 

Bigamy — Jurisdiction  of  Colonial  Courts — Law  of  New  South 
Wales — Criminal  Law  Amendment  Act,  1888  (46  Vict,  No,  17), 
s.  54. 

The  Criminal  Law  Amendment  Act,  1883,  of  New  Botith  Wales, 
sect.  54,  enacts,  ^*  Whosoever,  being  married,  marries  another 
person  during  the  life  of  the  former  husba/nd  and  wife,  whereso- 
ever such  marriage  tanes  place,  shall  be  Uable  to  penal  servitude 
for  seven  years.** 

Held,  that  the  word  ** whosoever**  must  be  construed  ** whosoever, 

being  married,  and  amenable  ai  the  time  of  the  offence  committed 

to  the  jurisdiction  of  the  colony  of  New  aouth  Wales  ;  **  and  the 

word  '* wheresoever**  must  be  construed  "wheresoever  in  the 

colony  the  offence  is  committed.** 

The  appellant  married  a  wife  in,  New  South  Wales  in  1872.  In 
1889,  during  her  lifetime,  he  went  through  the  form  of  marriage 
with  another  woman  in  the  United  States  of  America, 

Held,  that  the  Courts  of  New  South  Wales  had  no  jurisdiction  to 
try  him  for  bigamy  in  respect  of  such  second  marriage. 

Judgment  of  the  court  below  reversed. 

THIS  was  an  appeal  from  an  order  of  the  Supreme  Court  of 
New  South  Wales,  dated  the  4th  day  of  July,  1890,  dismiss- 

(a)  Reported  bj  0.  S.  MiiiDBr,  Esq.,  Bftrriitor-ftt-Law. 
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AUcLKOD     ing  an  appeal  by  way  of  special  case  from  the  conviction  of  the 

.       "•  appellant  by  the  Court  of  Quarter  Sessions  at  Sydney,  in  that 

General  for  colony,  for  bigamy,  such  appeal  being  upon  points  reserved  at  his 

New  South  trial  by  the  chairman  of  that  court. 

^^^'  The  appellant  was  tried  before  the  Court  of  Quarter  Sessions^ 

139],        on  the  29th  day  of  May,  1890,  and  found  guilty  of  bigamy,  and 

upon  the  18th  day  of  June,  1890,  sentenced   to   three   years' 

Bigamy—-    imprisonment  with  hard  labour,  and  the  question  to  be  decided 

Courts^     in  this  appeal  was  whether  the  conviction  was  to  be  quashed  by 

Jvrisdiction  reason  of  the  reception  in  evidence  by  the  learned  chairman  of 

^New  South  the  Court  of  certain  letters  and  documents,  the  admissibility  of 

^^^fni^l     which  was  objected  to  at  the  trial,  or  by  reason  of  his  directing 

Law  Amend'  the  jury  to  the  effect  that  if  they  were  satisfied  that  the  appellant 

ment  Act,    had  gone  through  the  form  and  ceremony  of  marriage  with  Miss 

lifo^^lTt^s^si  Cameron  (the  alleged  second  wife)  at  the  time  alleged,  the  appel- 

'  '     '  lant  could  be  found  guilty  of  the  offence  of  bigamy  although  no 

formal  evidence  was  given  as  to  the  marriage  law  of  the  State  of 

Missouri,  in  the  United  States  of  America,  the  alleged  bigamous 

marriage  to  Miss  Cameron  having  occurred  at  St.  Louis,  in  that 

State.     These  two  contentions  or  points  were,  at  the  request  of 

the  appellant's  counsel,  reserved  by  the  learned  chairman  for  the 

opinion  of  the  Supreme  Court  of  the  colony. 

The  facts  proved  at  the  trial  were : — ^Appellant  was  a  British 
subject,  and  a  minister  of  the  Presbyterian  Church  in  New  South 
Wales.  He  married  Mary  Manson,  his  first  wife,  on  the  21  st  day 
of  July,  1872,  at  Winslow,  Darling  Point,  in  the  said  colony. 
After  residing  in  the  said  colony  the  appellant  and  his  wife  left 
and  went  to  Scotland,  from  thence  to  Canada,  thence  back  to 
Scotland,  thence  to  New  Zealand,  and  from  there  returned  to 
New  South  Wales  in  1887,  and  again  left  and  went  to  the  United 
States,  and  thence  to  London,  where,  on  the  25th  day  of  June, 
1888,  his  wife  left  him  and  returned  to  New  South  Wales,  where 
she  resided  until  the  trial.  Upon  the  8th  day  of  May,  1889,  at 
St.  Louis,  Missouri,  in  the  United  States  of  America,  the  appel- 
lant went  through  the  form  and  ceremony  of  marriage  with  Mary 
Cameron,  his  wife,  Mary  McLeod,  being  then  alive.  The  appel- 
lant and  Mary  Cameron  after  such  ceremony  lived  together  as 
husband  and  wife.  Before  the  appellant  married  Mary  Cameron 
he  obtained  from  a  district  court  of  the  United  States,  Territory 
of  New  Mexico,  a  decree  of  divorce  from  his  wife  Mary  Macleod, 
dated  the  25th  day  of  March,  1889,  which  was  put  in  evidence  at 
his  trial,  but  such  deciee  was  obtained  without  notice  of  proceed- 
ings being  given  to  his  said  wife. 

At  the  tml  the  appellant's  counsel  objected  to  the  reception 
in  evidence  of  the  appellant's  letters,  on  the  grounds  that  they 
were  immaterial,  written  after  the  bigamous  marriage,  and  could 
not  be  used  as  admissions  of  the  appellant,  but  the  learned  chair- 
man of  the  court  admitted  them  as  tending  to  prove  the  bigamous 
marriage. 

The  marriage  certificate,  and  the  copy  of  the  marriage  licence. 
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with  the  solemnisation  of  the  marriage  certified  by  the  oflSciating     Maousod 
minister  at  the  foot  thereof^  were  also  objected  to  by  the  appel-     .     ^' 
lant's   counsel,  and  admitted  in  evidence  at   the  trial  by  the  general  fob 
learned  chairman.  New  Sooth 

At  the  request  of  the  appellant's  counsel  at  the  trial,  the  only       Wjjm. 
plea  being  that  of  not  guilty,  the  learned  chairman  reserved  two        igsi. 
points,  which  in  the  special  case  were  set  out,  viz. :  (1)  Whether        — 
he  was  right  in  admitting  the  letters  and  documents  objected  to     ^^^^J^'T 
by  the    appellant's    counsel  f     (2)  Whether  he   was    right    in     Courts-- 
directing  the  jury  as  he  did  f  JwrUdiction 

The  special  case,  which  was  stated  under  sect.  422  of  the  New  ""^^^^^^'^ 
South   Wales  Criminal  Law  Amendment  Act,   1883   (46  Vict,     criminal 
No.  17),  came  on  for  argument  before  the  Supreme  Court  of  Law  Amend- 
New  South  Wales,  and  upon  the  4th  July,  1890,  the  said  appeal  ^^J^^.^^i 
was  dismissed,  and  the   conviction  of  the  appellant  sustcaned,  2^^  ^L  ^  ^* 
Darley,  C.J.  and  Innes,  J.  having  so  decided,  while  Windeyer, 
J.  dissented. 

From  this  judgment  the  appellant  obtained  leave  to  appeal. 

Fullarton,  Q.C.  appeared  for  the  appellant. 

Bighy,  Q.C.  and  Pollard  for  the  respondent. 

At  the  conclusion  of  the  arguments  their  Lordships'  judgment 
was  delivered  by 

The  LoBD  Chancellor  (Halsbury). — The  facts  upon  which  this 
appeal  arises  are  very  simple.  The  appellant  was,  on  the  18th 
day  of  July,  1872,  at  Darling  Point,  in  the  colony  of  New  South 
Wales,  married  to  one  Mary  Manson,  and,  in  her  Ufetime,  on 
the  8th  day  of  May,  1889,  he  was  married,  at  St.  Louis,  in  the 
State  of  Missouri,  in  the  United  States  of  America,  to  Mary 
Elizabeth  Cameron.  He  was  afterwards  indicted,  tried,  and 
convicted,  in  the  colony  of  New  South  Wales,  for  the  offence  of 
bigamy,  under  the  54th  section  of  the  Criminal  Law  Amendment 
Act  of  1888  (46  Vict.  No.  17).  That  section,  so  far  as  it  is 
material  to  this  case,  is  in  these  words:  '^ Whosoever,  being 
married,  mames  another  person  during  the  life  of  the  former 
husband  or  wife— wheresoever  such  second  marriage  takes  place 
— shall  be  liable  to  penal  servitude  for  seven  years."  In  the  first 
place,  it  is  necessary  to  construe  the  word  '*  whosoever ;  "  and  in 
its  proper  meaning  it  comprehends  all  persons  all  over  the  world, 
natives  of  whatever  country.  The  next  word  which  has  to  be 
construed  is  ''wheresoever."  There  is  no  limit  of  person, 
according  to  one  construction  of  "whosoever;  "and  the  word 
"wheresoever"  is  equally  universal  in  its  application.  There- 
fore, if  their  Lordships  construe  the  statute  as  it  stands,  and 
upon  the  bare  words,  any  person  married  to  any  other  person, 
who  marries  a  second  time  anywhere  in  the  habitable  globe,  is 
amenable  to  the  criminal  jurisdiction  of  New  South  Wales,  if 
he  can  be  caught  in  that  colony.  That  seems  to  their  Lordships 
to  be  an  impossible  construction  of  the  statute ;  the  colony  can 
have  no  such  jurisdiction,  and  their  Lordships  do  not  desire  to 
attribute  to  the  colonial  Legislature  an  effort  to  enlarge  their 
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Maouod     jurisdiction  to  such  an  extent  as  would  be  inconsistent  with  the 

Atto"  powers  committed  to  a  colony,  and,  indeed,  inconsistent  with  the 

General  roB  Q^ost    familiar    principles    of   international   law.      It  therefore 

Nbw  South  becomes  necessary  to  search  for  limitations,  to  see  what  would 

Wales.       Yye  the  reasonable  limitation  to  apply  to  words  so  general ;  and 

1891.        their  Lordships  take  it  that  the  words  "  whosoever  being  married  '* 

mean,  "Whosoever  being  married,  and  amenable,  at  the  time  of 

^CT^T  ^^®  offence  committed,  to  the  jurisdiction  of  the  colony  of  New 
Courts—  South  Wales/'  The  word  "  wheresoever "  is  more  difficult  to 
Jurisdiction  coustrue,  but  when  it  is  remembered  that  in  the  colony,  as 
"^w^i^^^^  appears  from  the  statutes  that  have  been  quoted  to  their  Lord- 
CHminal  ^^ips,  there  are  subordinate  jurisdictions,  some  of  them  extend- 
Law  Amend-  iu^  ovor  the  wholc  colouy,  and  some  of  them,  with  respect  to 
ment  Act,  certain  classes  of  offences,  confined  with  local  limits  of  venue,  it 
No.  17)  «.  54.  ^  ^Intelligible  that  the  54th  section  may  be  intended  to  make  the 
'  offence  of  bigamy  justiceable  all  over  the  colony,  and  that  no 
limits  of  local  venue  are  to  be  observed  in  administering  the 
criminal  law  in  that  respect.  "  Wheresoever,'^  therefore,  may  be 
read,  ''Wheresoever  in  this  colony  the  offence  is  committed.'' 
It  is  to  be  remembered  that  the  offence  is  the  offence  of  marrying^ 
the  wife  of  the  offender  being  then  alive — agoing  through,  in 
fact,  the  ceremony  of  marriage  with  another  person  while  he  is 
a  married  man.  That  construction  of  the  statute  receives  sup- 
port from  the  subordinate  arrangements  which  the  statute  makes 
tor  the  trial,  the  form  of  the  indictment,  the  venue,  and  so  forth. 
The  venue  is  described  as  New  South  Wales,  and  sect.  309  of 
the  statute  provides  that  ''  New  South  Wales  shall  be  a  sufficient 
venue  for  all  places,  whether  the  indictment  is  in  the  Supreme 
Court,  or  any  other  court  having  criminal  jurisdiction.  Provided 
that  some  district,  or  place,  within,  or  at,  or  near  which,  the 
offence  is  charged  to  have  been  committed,  shall  be  mentioned  in 
the  body  of  the  indictment.  And  every  such  district  or  place 
shall  be  deemed  to  be  in  New  South  Wales,  and  within  the 
jurisdiction  of  the  court  '*  unless  the  contrary  be  shown."  That, 
by  plain  implication,  means  that  the  venue  shaQ  be  sufficient, 
unless  the  contrary  is  shown.  Upon  the  face  of  this  record  the 
offence  is  charged  to  have  been  committed  in  Missouri,  in  the 
United  States  of  America,  and  it  therefore  appears  to  their  Lord- 
ships that  it  is  manifestly  shown,  beyond  all  possibility  of  doubt, 
that  the  offence  charged  was  an  offence  which^  if  committed  at  all, 
was  committed  in  another  county  beyond  the  jurisdiction  of  the 
colony  of  New  South  Wales.  The  result,  as  it  appears  to  their 
Lordships,  must  be  that  there  was  no  jurisdiction  to  try  the  alleged 
offender  for  this  offence,  and  that  this  conviction  should  be  set 
aside.  Their  Lordships  think  it  right  to  add  that  they  are 
of  opinion  that,  if  the  wider  construction  had  been  applied 
to  Uie  statute,  and  it  was  supposed  that  it  was  intended 
thereby  to  comprehend  cases  so  wide  as  those  insisted  on  at 
the  bar,  it  would  have  been  beyond  the  jurisdiction  of  the  colonv 
to  enact  such  a  law.    Their  jurisdiction  is  confined  within  their 
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own  territoriea,  and  the  maxim  which  has  been  more  than  once     Maclbod 
quoted,  "Extra  territorium  jus  dicenti  imjmne  non  paretur/'  woald     .     ^' 
be  applicable  to  such  a  case.     Lord  Wensleydale,  when  Baron  gbnkralfob 
Parke,  advising  the  House  of  Lords  in  Jefferya  v.  Boosey  (4  H.   Nbw  South 
of  L.   Cas.  815),  expresses  the  same  proposition  in  very  terse      Walks. 
language.     He  says  (p.  926) :  "  The  Legislature  has  no  power        1391. 

over  any  persons  except  its  own  subjects,  that  is,  persons  natural-        

born  subjects^  or  resident,  or  whilst  they  are  within  the  limits  of     ^?*'*J^ 
the  kingdom.     The  Legislature  can  impose  no  duties  except  on      Courts— 
them  ;  and,  when  legislating  for  the  benefit   of  persons,  must   Juritdictum 
prima  facie  be  considered  to  mean  the  benefit  of  those  who  owe  ~^S^yjf^^ 
obedience  to  our  laws,  and  whose  interests  the   Legislature  is     Criminal 
under  a  correlative  obligation  to  protect.^'     All  crime  is  local.  Law  Amend- 
The  jurisdiction  over  the  crime  belongs  to  the  country  where  the  ^J^^  -^^i 
crime  is  committed,  and  except   over  her  own   subjects    Her  ^^  jl  ^^ 
Majesty  and  the  Imperial  Legislature  have  no  power  whatever. 
It  appears  to  their  Lordships  that  the  effect  of  giving  the  wider 
interpretation  to  this  statute  necessary  to  sustain  this  indictment 
would  be  to  comprehend  a  great  deal  more  than  Her  Majesty^s 
subjects ;  more  than  any  persons  who  may  be  within  the  jurisiuc- 
tion  of  the  colony  by  any  means  whatsoever;  and  that,  therefore^ 
if  that  construction  were  given  to  the  statute  it  would  follow  as 
a  necessary  result  that  the  statute  was  ultra  vires  of  the  colonial 
Legislature  to  pass.     Their  Lordships  are  far  from  suggesting 
that  the  Legislature  of  the  colony  did  mean  to  give  to  themselves 
so  wide  a  jurisdiction.     The  more  reasonable  theory  to  adopt  is, 
that  the  language  was  used  subject  to  the  well-known  and  well- 
considered  limitation,  that  they  were  only  legislating  for  those 
who  were    actually  within    their  jurisdiction,    and    within    the 
limits  of  the  colony.     For   these   reasons  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  judgment  of  the  Supreme 
Court  should  be  reversed,  and  that  this  conviction  should  be  set 
aside.     The  respondent  must  pay  the  costs  of  the  appeal. 

Solicitors  for  the  appellant.  Yielding,  Barlow,  and  Piper. 

Solicitor  for  the  respondent,  B.  0.  Want. 
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QUEEN^S  feENCH  DIVISION. 

Wednesday,  April  22,  1891. 

(Before  Smith  and  Grantham,  JJ.) 

Elliott  v.  Obbobk.  (a) 

Cruelty  to  animaU — Nonfeasance — No  evidence  of  gvilty  knoW" 
ledge  of  ammaVs  condition — Prevention  of  Cruelty  to  Animals 
Act,  1849  (12  ^  18  Vict.  c.  92),  s.  2. 

The  appellant,  a  receiver  of  large  consignments  of  cattle,  which  he 
was  supposed  to  personally  receive  and  attend  to,  had  not  removed 
the  head  ropes  from  the  cattle  {which  arrived  in  port  on  8atur» 
day)  until  the  Monday  following. 

The  magistrates  having  convicted  the  defendant  of  cruelty  for  not 
removing  the  head  ropes. 

The  defendant  appealed  on  the  ground  that  there  was  no  guilty 
knowledge  on  his  part,  and  that  there  was  no  intentional  cruelty 
on  his  part. 

Held,  there  being  no  evidence  of  a  guilty  knowledge  on  the  appeU 
lant's  part,  or  that  the  appellant  wilfully  abstained  from  the 
knowledge  of  the  alleged  cruelty,  the  conviction  must  he 
quashed. 

^f^HIS  was  a  case  stated  by  the  deputy  stipendiary  magistrate 
-^      of    Birkenhead,   and   involyed   the   question   whether  an 
importer  of  cattle  is  liable  to  be  convicted  of  cruelty  to  animals 
upon  the  following  facts  : 

The  respondent  was  an  inspector  of  the  Boyal  Society  for  the 
Prevention  of  Cruelty  to  Animals,  and  laid  a  complaint  before  the 
stipendiary  magistrate  against  the  appellant  under  12  &  13  Yict. 
c.  92,  sect.  2,  which  enacts  as  follows : 

I'hat  if  any  person  shaD  from  and  after  the  paasing  of  this  Act  omelly  beat, 
ill-treat,  over-drive,  abase,  or  torture,  or  cause  or  procure  to  be  cruellj  beaten, 
ill-treated,  over- driven,  abused,  or  tortured,  any  animal,  every  such  offender  shall  for 
every  such  offence  forfeit  and  pay  a  penalty  not  exceeding  five  pounds. 

The  respondent  in  the  information  charged  the  appellant 
''  that  he  did  on  Oct.  18  cruelly  ill-treat  and  torture  a  certain 
bullock  by  neglecting  to  loosen  the  head-rope  by  which  it  was 
tethered.*' 

The  appellant  was  a  receiver  of  large  consignments  of  cattle 
from  America,  which  he  personally  attended  to,  and  he  per- 
sonally received  the  cattle  in  question.  A  large  trade  exists  in 
the  importation  of  live  cattle  from  the  American  porta.     The 

(a)  Reported  by  T.  R.  Bbidqwatbb,  Esq.,  Barrister-at-Law. 
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cattle  when  shipped  from  America  are  secured  in  their  pens  by       Eluot. 
short  ropes  from  4ft,  to  6ft.  long  (called  the  head-ropes),  which          *• 
pass  round  the  base  of  the  horns.  ' 

During  the  voyage  it  frequently  happens  that,  owing  to  the        1891. 
motion  of  the  vessel,  these  head-ropes  scrub  off  the  skin  at  the     f/rT 
roots  of  the  horns   and   become  embedded   in   the   flesh.     On    AiiimaU— 
arriving  in  England  the  cattle  are  disembarked  as  speedily  as    Mena  rwi— 
possible,  and  then  driven  into  spacious  lairages,  where  they  are   ^onfeaaaitee 
penned,  tied  up,  fed,  and  the  head  ropes  removed  from  round  the  ~^ofgv^^^ 
horns  of  those  whose  heads  are  injured,  and  passed  round  their  hnowiedge  oj 
necks.     On  Saturday,  the  11th  day  of  October,  about  10  p.m.,  a     o^i^Vn 
ship  arrived  with  several  hundred  cattle  on  board,  which  were  i^^i^J'p^^ 
received  by  the  appellant.     The  cattle  were  all  landed  and  penned     e.  92, «.  2. 
that  night  in  the  lairages. 

On  the  following  day  (Sunday)  the  appellant  was  in  the 
lairages  among  the  cattle.  On  Monday,  the  18th  day  of  October, 
the  respondent  visited  the  lairages  in  his  capacity  as  inspector 
for  the  Royal  Society  for  the  Prevention  of  Cruelty  to  Animals, 
and  found  one  of  the  cattle  had  a  wound  4in.  or  5in.  in  length  in 
the  flesh  around  the  base  of  the  horn.  In  this  wound  the  head- 
rope,  which  had  not  been  removed,  was  almost  embedded,  and 
the  animal  appeared  to  be  in  pain.  The  respondent  pointed  this 
out  to  the  appellant,  who  said,  ^'  Yes,  I  have  started  three  or  four 
men  to  attend  to  them.  I  will  tell  you  how  it  is  :  these  cattle 
came  in  late  on  Saturday  night,  and  we  had  two  boats  in  yester- 
day. The  respondent  said,  ^^  Yes ;  but  to-day  is  Monday ; 
these  heads  should  have  been  attended  to  first  thing  yester- 
day morning.*' 

The  appellant  promised  this  should  be  done  at  once.  At  the 
time  the  respondent  entered  the  lairages  none  of  the  head-ropes 
had  been  removed. 

The  magistrate  fined  the  defendant  40«.  and  costs,  and  he 
now  appealed. 

Bankes  for  the  appellant. — The  complaint  does  not  disclose  an 
offence  under  12  &  13  Vict.  c.  92.  The  evidence  before  the 
magistrate  does  not  show  that  the  defendant  committed  any 
offence  under  the  statute.  There  is  no  evidence  of  any  knowledge 
on  the  part  of  the  appellant ;  at  the  very  most  it  was  only 
carelessness  and  not  intentional  cruelty.  If  the  appellant 
actually  saw  the  bullock  in  the  state  it  was,  and  did  not  take  any 
proper  means  to  release  it,  the  appellant  might  then  be  very 
properly  convicted.  Here  there  was  no  evidence  of  such  ;  on  the 
contrary,  the  appellant  did  his  best  to  get  all  the  head-ropes 
taken  off.  The  magistrate  did  not  find  that  the  condition  of  the 
bullock  was  known  to  the  appellant.  Some  knowledge  of  the 
matter  is  essential  for  the  commission  of  the  offence:  [Westbrook 
V.  Field,  51  J.  P.  726 ;  Small  v.  Wall,  47  J.  P.  20  ;  Powell  v. 
Knight,  88  L.  T.  Rep.  N.  S.  607 ;  Everitt  v.  Daviea  38  L.  T.  Rep. 
N.  S.  360.) 

Colam  for  the  respondent. — A  man   who    receives    a  large 
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Elliott      consignment  of  c^tUe^  and  knows  in  what  state  they  will  probably 
V*  arrive^  cannot  by  shutting  his  eyes  to  their  condition  prevent 

'      himself  from  being  liable  to  a  conviction  for  cmelty  to  animals, 

1891.  The  term  '^intentional  cruelty/'  used' in  some  of  the  cases,  only 
c  llu  t  ^^^^^  some  knowledge  of  the  facts  oat  of  which  the  cruelty 
A^u^   arises. 

M0M  reor^        Smith,  J. — If  a  man  knowing  the  state  of  this  animal  on  a 

^^^°^^   Saturday  night  lefb  it  with  a  rope  embedded  in  its  neck,  until  the 

'^ofgtUity^^  Monday  morning   following,  I  should  without  any  doubt  find 

knowledge  of  that  there  had  been  cruelty.     The  fact  in  this  case  was  different. 

animaVs     The  appellant  did  not  know  of  the  animal's  condition.     There  is 

i^*!t^is  Vict.  ^^  evidence  that  the  appellant  wilfully  abstained  from  knowing 

e.  92,  $.  2.     the  condition  of  this  bullock,  or  that  he  shut  his  eyes  to  the  fact, 

which,  in  my  opinion,  would  be  sufficient  evidence  that  he  did 

know  of  the  animal's  condition.     In  my  opinion  the  defendant 

was  not  guilty  of  the  offence  alleged  against  him,    and  the 

conviction  must  therefore  be  quashed* 

Gbantham,  J. — I  am  of  the  same  opinion.  I  have  no  doubt 
that  the  magistrate  was  wi*ong.  The  defendant  had  many  men 
under  him,  and  he  had  given  specific  orders  to  his  foreman  that 
he  was  to  examine  all  the  heads  of  cattle  as  they  arrived.  Two 
other  cargoes  of  cattle  come  in  on  the  Sunday.  Can  it  be  said 
that  the  appellant  was  to  look  after  each  bullock  ?  It  would  be 
clearly  impossible.  I  do  not  know  why  the  foreman  or  man  who 
had  the  tying  up  of  the  bullocks  in  the  lairages  was  not  charged ; 
he  was,  no  doubt,  careless.  It  would,  however,  be  manifestly 
unjust  that  the  man  who  knew  nothing  of  the  matter  should  be 
convicted. 

OonvicUan  qiuiahed    ' 
Solicitors  for  the  appellant,  Hamlin,  Orammer,  and  Hamlin^ 
for  Moore  and  Bona,  Birkenhead. 

Solicitor  idr  the  complainant,  Leslie, 
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QUEEN'S  BENCH  DIVISION,  IN  BANKRUPTCY. 

Aug.  4i<md7,  1891. 

(Before  Williams,  J.) 

Re  AsMSTBONO;  JSb  parte  Likdsat.  (a) 

Bankruptcy — Application  to  commit^Privilege  of  Parliament, 

The  privilege  attaching  to  members  of  Parliament,  which  protects 
them  from  arrest  for  contempt  of  cowrt  in  not  obeying  civil  pro* 
cess,  does  not  extend  to  cases  where  the  contempt  is  in  its  natwre 
or  by  its  incidents  of  a  criminal  character. 

Where  a  member  of  Parliament  refused  to  submit  to  be  examined 
on  oath  pursuant  to  a  summons  issued  under  sect.  27  of  the 
Bankruptcy  Act,  1883,  on  application  to  commit  him  for  con» 
tempt  of  court : 

Held,  that  the  defence  of  parliamentary  privilege  was  an  answer 
to  the  application,  and  that  an  order  for  committal  would  not  be 
m^de. 

THIS  was  an  application  by  tbe  trustee  to  commit  to  prison 
Frederick  Wootton  Isaacson,  member  of  Parliament  for 
the  Stepney  division,  for  alleged  cootempt  in  having  refused  to 
be  examined  on  oath  pursuant  to  a  summons  issued  by  the  court, 
and  an  order  made  thereon  by  the  registrar  on  the  18th  day  of 
June,  1891. 

The  summons  was  under  sect.  27  of  the  Bankruptcy  Act,  1883, 
which  enacts  that : 

(1)  The  oonrt  may,  on  the  applieation  of  the  oflBcUl  reoeiver  or  trustee,  at  any 
time  after  a  receiving  order  haa  b«en  made  against  a  debtor,  summon  before  it  the 
debtor  or  his  wife,  or  any  person  known  or  suspected  to  have  in  his  possession  any  of 
the  estate  or  e£feots  beloDgiug  to  the  debtor,  or  supposed  to  be  indebted  to  the  debtor, 
or  any  person  whom  the  court  may  deem  capable  of  giving  information  respecting  the 
debtor,  his  dealings  or  property,  and  the  court  may  require  any  such  person  to 
produce  any  documents  in  his  custody  or  power  relating  to  the  debtor,  his  dealings  or 
propertjr. 

(8)  The  court  may  examine  on  oath,  either  by  word  of  mouth  or  by  written  inter- 
rogatories, any  person  so  brought  before  it  concerning  the  debtor,  his  dealings  or 
property. 

An  order  had  been  obtained  from  the  Sheriff  Substitut-e  of 
Roxburgh  for  the  examination  of  Mr.  Isaacson  under  sect.  90  of 
the  Scotch  Bankruptcy  Act,  on  the  application  of  the  trustee  of 
the  sequestered  estate  of  W.  Armstroog. 

In  accordance  with  this  order,  and  at  the  request  of  the  sheriff 
substitute,  a  summons  was  taken  out,  under  sect.  27,  on  the  27th 
day  of  May,  1891. 

(o)  Keported  by  Walub  B.  Yatbb,  Esq^  Barrister-at-Law. 
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Rn  Abm-         The  registrar  appointed  the  13th  day  of  Jane  for  the  examina- 
8TB0N0;  £x  ^Jqjj  Qf  jj[j»^  Isaacson,  and  a  copy  of  the  sammons  was  served  on 
^°^^         ^  '  him,  but  the  examination  was  adjourned  to  the  13th  day  of  July, 
1891.       owing  to  the  illness  of  Mr.  Isaacson. 

7~.   ,      On  the  13th  day  of  July  Mr.  Isaacson  attended,  and  refused 
^ttre—     ^  ^^  sworn,  acting  under  the  advice  of  his  counsel,  and  this 
Privilege  of  motion  was  made  to  commit  him  to  prison  for  contempt. 
Parliament^     By  sect.  117  of  the  Bankruptcy  Act,  1883,  it  is  enacted  that : 

Distinction 

between  e&iu       Any  order  made  by  a  court  haying  jarisdiotion  in  baakruptey  in  England  under 

tempt  in      thia  Act  shall  be  enforced  in  Scotland  and  Ireland  in  the  courts  having  jurisdiction  in 

criminal  and  bankruptcy  in  those  parts  of  the  United  Kingdom  respectively,  in  the  same  manner 

contempt  in    in  all  respects  as  if  the  order  had  been  made  by  the  court  hereby  required  to  enforce 

civil  proceed'  it ;  and  in  like  manner  any  order  made  by  a  court  having  jurisdiction  in  bankruptcy 

ingt — Refusal  in  Scotland  shall  be  enforced  in  England  and  Ireland,  and  any  order  made  by  a  court 

to  comply     having  jurisdiction  in  bankruptcy  in  Ireland  shall  be  enforced  in  England  and  Scot- 

with  order  cf  luid  by  the  courts  respectively  having  jurisdiction  in  bankruptcy  in  the  part  of  the 

Court  in      United  Kingdom  where  the  orders  may  require  to  be  enforced,  and  in  the  same 

Bankruptcy    manner  in  aU  respects  as  if  the  order  had  been  made  by  the  court  required  to  enforce 

lamination  i^  in  a  case  of  bankruptcy  within  its  own  jurisdiction. 

AppUeatum     Sect.  118.  The  High  Court,  the  Oounty  Courts,  the  courts  having  jurisdiction  in 

to  commit,  bankruptcy  in  Scotland  and  Ireland,  and  every  British  court  elsewhere  having  juris- 
diction in  bankruptcy  or  insolvency,  and  the  officers  of  those  courts  respectively,  shall 
severally  act  in  aid  of  and  be  auxiliary  to  each  other  in  all  matters  of  bankruptcy, 
and  an  order  of  the  court  seeking  aid,  with  a  request  to  another  of  the  said  courts, 
shall  be  deemed  sufficient  to  enable  the  latter  court  to  exercise,  in  regard  to  the 
matters  directed  by  the  order,  such  jurisdiction  as  either  the  court  which  made 
the  request  or  the  court  to  which  the  request  is  made,  could  exercise  in  regard  to 
similar  matters  within  their  respective  jurisdictions. 

Firmingerf  in  support  of  the  application  to  commit,  stated  the 
facts. 

A.  Toimg  for  Mr.  Isaacson. — There  are  several  objections  to 
the  motion :  First,  the  summons  is  made  pursuant  to  an  order  of 
the  Bankruptcy  Act,  1869.  That  Act  is  repealed,  so  the  sum- 
mons is  invalid.  Next  the  request  describes  the  Court  as  the 
Bankruptcy  Court  of  London,  and  the  summons  speaks  of  the 
London  Court  of  Bankruptcy.  Lastly,  Mr.  Isaacson  is  a  member 
of  Parliament,  and  so  is  privileged  from  arrest.  Sect.  124  of  the 
Bankruptcy  Act,  1883,  enacts  that,  ^^  if  a  person  having  privilege 
of  Parliament  commits  an  act  of  bankruptcy  he  may  be  dealt 
with  as  if  he  had  not  such  privilege.'^  This  shows  that  privilege 
of  Parliament  is  not  taken  away  in  any  other  case  except  that 
one,  e.g.,  when  he  commits  an  act  of  bankruptcy.  The  most 
recent  case  on  the  subject  is  Re  Ths  Anglo-French  Oo-operative 
Society  (14  Ch.  Div.  553).  In  that  case  a  motion  to  commit  Mr. 
Harrison  was  dismissed  on  the  ground  that,  though  Harrison  had 
for  twenty-two  days  prior  to  the  motion  ceased  to  be  a  member 
of  Parliament,  still  he  had  forty  days  in  which  he  could  not  be 
committed.  The  next  case  is  Oondy  v.  Duncombe  (1  Ex.  430), 
where  Pollock,  C.B.  said :  '^  The  question  then  is,  what  is  the 

frivilege  of  Parliament  with  reference  to  freedom  from  arrest  ? 
n  Blackstone's  Commentsuies  it  is  said  that  in  the  case  of  a 
commoner  this  prinlege  from  arrest  extends  to  forty  days  after 
every  prorogation,  and  forty  days  before  the  next  appointed  meet- 
ing.    In  Bacon's  Abridgment^  tit.  ^'  Privilege,''  4,  the  authorities 
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are  collected.     It  appears  that  in  an  old  Irish  statute  (3  Edw.  4,      £U  Amt- 
o*  1),  the  privilege  is  expressly  limited  to  forty  days  before  and    ""ono;  Ex 
forty  days  after  the  meeting  of  Parliameat/'     [VS^illiams,  j^^p^^^^^^- 
We  need  not  enter  into  a  discussion  as  to  what  the  time  is.]     The        1891. 
case  is  covered  by  Be  The  Anglo'IfVench  Oo'Operative  Society.         ~ 
The  court  will  not  interfere  in  the  case  of  a  member  of  Parlia-     "^^^"""^ 
ment  having  privilege^  and  Parliament  is  now  sitting.  Privilege  of 

Firminger  in  reply — Contempt  is    an  offence  of  a  criminal  ^**'^*<^'»^*— 
nature.     May's  Practice  of  Parliamentary  Government,  p.  65,    ^^^^^ 
after  saying  that  offences  of  a  criminal  nature  are  not  privileged,      tempt  in 
says :  ^'  Another  description  of  offence  partaking  of  a  criminal  criminal  cmd 
character  is  a  contempt  of  a  court  of  justice."     Then  he  irives  a.  f^**"*P*  *'** 
series  of  instances,  of  which  Long  WeUealey^a  is  the  chief.     The  inge^Be/Mai 
case  is  reported  2  B.  &  M.  639,  and  referred  to  in  226  Oent ;  Qent-     to  comply 
Davis  V.  Harris  (40  Oh.  Div.  190,  at  p.  196 ;  60  L.  T.  Rep.  N.  S.  "^^^^^^  ""^ 
885).     [Williams,  J. — This  was  referred  to  in  the  argument  of  Bar^miptey 
the  Anglo-French  Oo-operative  Society.]     Yes.     All  the  proceed-  eaamination 
ings  under  the  Bankruptcy  A.ct  partake  of  a  criminal  nature,  and  — ^i>pWca*ion 
if  the  contempt^is  of  a  criminal   nature  there  is  no  privilege.        «<"»»"^  • 
[Williams,   J. — What    is  your  authority  for    this?]     Sir  P. 
Erskine  May's  book.     [Williams,  J.-— Of  course  I  will  listen  to 
that,  but  it  is  not  an  authority.]     Long  Wellesley^s  case  is  an 
authority.     In  Be  Oent ;  Gent-Dams  v.  Harris  {vhi  sup.)y  Norths 
J.  refers  to  Lord  Brougham's  judgment  in  Long  Wellesley's  ease 
at  p.  665  of  the  report.     *^  The  line  then  which  I  draw  is  this  : 
that  against  all  civil  process  privilege  protects,  but  that  against 
contempt  for  not  obeying  civU  process,  if  that  contempt  is  in  its 
nature  or  by  its  incidents  criminal,  privilege  protects  not;  that 
he  who  has  privilege  of  Parliament  in  all  civil  matters  which, 
whatever  be  the  form  are  in  substance  of  a  civil  nature,  may 
plead  it  with  success,  but  that  he  can  in  no  criminal  matter  be 
heard  to  urge  such  privilege ;  that  members  of  Parliament  are 
privileged  against  commitment  qttd  process  to  compel  them  to 
do  an  act,  &o."     [Williams,  J. — Is  this  the  law  ?  as  if  so  it 
seems  to  put  you  out  of  court.]     It  is  enlarged  by  Be  Freston 
(49  L.  T.  Bep.  N.  S.  290;  11  Q.  B.  Div.  at  p.  546),  which  is 
recently  compared  to  Long  Wellesley's  case.     In  Be  Freston  the 
Master  of  the  Bolls  said,  *'  There  were,  however,  other  kinds  of 
contempt  in  which  attachments  were  granted  for  the  purpose  of 
preventing  a  breach  of  the  law,  and  maintaining  the  discipline  of 
the  courts,  and  in  these  cases  the  question  is  whether  the  attach- 
ment is  more  like  criminal  or  civil  process,  whether  it  is  more 
like  arrest  for  a  crime,  or  more  like  the  enforcement  of  a  decree 
in  a  suit  between  parties.^'     This  is  more  like  arrest  for  crime^ 
because  a  warrant  can   be  issued  to  a  constable^  and   can   be 
enforced  out  of  the  country.     Then,  the  Master  of  the  Bolls, 
after  pointing  out  that  it  is  not  the  form  of  the  process,  but  the 
cause  which  is  to  be  looked  at,  says  :  **  If  the  ground  of  the  pro- 
ceeding be  a  debt,  it  is  a  process  of  debt ;  if  the  ground  be  a 
contempt,  as,  for  instance,  disobedience  of  some  order  of  the 
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Bs  Abm-     coart^  where  the  objeot  was  not  to  recover  a  debt  by  means  of  the 

8TB0N0 ;  Ex  ppoooss^  tho  conBoqaences  of  such  a  process  are  in  some  degree  of 

paru  LTNDeAT.  ^    criminal    nature/'     [Williams,    J.— The    question  then  is, 

1891.        whether  Mr.    Isaacson,  when   he  disobeyed  this  order  to  give 

evidence,  thereby  became  subject  to  criminal  process  or  merely 

cow^     civil  f]     Yes.     [Williams,  J. — Suppose  the  witness  now  comes 
PrivHsgB  of  forward  and  says  he  will  answer  the  questions  and  pay  the  costs, 
Fariiameni —  could  you  keep  him  a  moment  longer  in  prison  if  he  were  there  T\ 
^^^  Yes.     [Williams,     J.— What   justiifies   that?]     I   argue  from 
tempt  in     Boct.  27    (2):  ''If  any  persou  so  summoned,  after  having  been 
erinwnai  and  tendered  a  reasonable  sum,  refuses  to  come  before  the  court 
^T^^^  !S-  •     •     •     ^^  court  may  by  warrant  cause  him  to  be  apprehended 
ings-^R^fmal^^^  brought  up  for  examination/'     A  warrant  can  be  issued. 
to  comply     [Williams,  J. — Can  you  keep  him  after  answering  the  questions  ?] 
^c^ ^^H^ ^'  ^®®*    ^^^  moment  he  disobeys  the  summons  the  offence  becomes 
Bamkrwptcy   ^^^  ^^  ^  difforereut  nature.     I  submit  that  the  privilege  cannot 
ewamination  prevail  here,  and  that  the  order  should  be  made. 
--j^UcatiMi  (7^y,  adv.  vuU. 

eomm%.  ^^^  y^ — ^WiLLiAMs,  J. — ^This  was  a  motion  to  commit  to 
prison  Mr.  Isaacson  for  alleged  contempt  of  court  in  not  having 
submitted  to  be  examined.  The  summons  was  issued  pursuant 
to  sect.  27  of  the  Bankruptcy  Act,  1883,  and  there  was  a  request, 
&c.,  by  the  Sheriff  Substitute  of  Roxburgh,  according  to  the 
provisions  of  sect.  117  and  118  of  the  same  Act.  This  summons 
was  served  upon  Mr.  Isaacson,  who  did  not  attend,  but  by  his 
solicitor  obtained  an  adjournment  to  the  18th  July  on  account  of 
the  condition  of  his  health.  On  the  18th  July  he  attended  at 
Mr.  Registrar  Giffard's  chambers,  but  refused  to  be  examined  on 
oath.  The  registrar  ordered  the  examination  to  proceed,  but  Mr. 
Isaacson  again  refused  to  be  sworn,  and  this  application  was 
made  to  me  to  commit  him  to  prison  for  contempt  of  court.  The 
objections  offered  by  counsel  for  Mr.  Isaacson  were:  (1)  that 
the  summons,  being  made  pursuant  to  an  order  of  the  Bank- 
ruptcy Act  of  1869  (repealed)  was  invalid  ;  (2)  that  the  request 
described  the  Court  as  the  Bankruptcy  Court  of  London,  and 
that  the  summons  spoke  of  the  London  Court  of  Bankruptcy. 
These  objections  were  also  urged  in  various  guises  before  the 
Court  on  Tuesday,  but  there  was  really  nothing  in  them.  Mr. 
Isaacson  attended  before  the  registrar  in  obedience  to  a  sum- 
mons pursuant  to  order  and  request  of  the  Sheriff  Substitute  of 
Roxburghshire,  and  properly  so  described  on  the  face  of  the 
summons,  and  he  thereby  waived  any  irregularity  either  in  the 
form  of  the  summons  or  in  the  description  of  the  Court.  I  wish 
to  add  it  was  not  the  fact  that  the  Scottish  order  was  made 
under  the  English  Bankruptcy  Act  of  1869.  It  was  made  under 
the  Bankruptcy  (Scotland)  Act  of  1856 ;  nor  was  it  otherwise 
described.  It  was  the  request  only  which  was  described  as  being 
made  under  the  Act  of  1869,  and  this  error  in  the  description  of 
the  powers  under  which  the  Scottish  Court  asked  the  English 
Court  to  act  as  auxiliary  was  not  a  matter  going  to  the  jurisdic- 
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tion  of  the  English  Coart>  or  a  matter  which  coald   be  taken      Be  Asm- 
advantage  of  by  Mr.  Isaacson.  Mr.  Isaacson  had  filed  an  affidavit,  p^^l^ni^t 

in  which  he  said  that,  in  the  event  of  these  preliminary  objec-  ^      

tions  being  nltimatelj  overruled,  he  was  willing  to  submit  to        1891. 
examination.     I  do  overrule  those  objections,  and  if  Mr.  Isaacson  ^^j^^  ^y 
now  states  that  he  is  willing  to  submit  to  examination  the  prac-      Court-- 
tioal  purpose  of  the  application  will  be  attained.     [Counsel  for  PrwiUge  of 
Mr.  Isaacson  here  intimated  that  Mr.  Isaacson  would  abide  by  ''*^^''*^|fr" 
what  he  had  said  in  his  affidavit.]     It  is  nevertheless  necessary,  i^twe&n  con- 
having  regard  to  another  objection  raised  by  counsel  on  behalf     tempt  in 
of  Mr.  Isaacson,  that  I  should  deal  with  that  objection.     The  ^"'•^'J^/*?^ 
objection  was,  that  Mr.  Isaacson  being  a  member  of  Parliament  ^Ml^ee^ 
the  order  of  committal  asked  for  could  not  be  made  against  him  ing^Beifusai 
by  reason  of    privilege  of  Parliament.     With  that   objection  I     ^  comply 
agree,  as  it  seems  to  be  well  founded.     The  rule  in  the  matter  of  ^^owrt  in 
privilege  was  laid  down  by  Lord  Brougham  in  Long  Wellesley'a  Banhruptcy 
case  {ubisup.,  at  p.  665).     That  rule  was  also  acted  on  by  HaJl,  eaaminatian 
V.O.,in  Be  Anglo-French  Oo-operaUve  Society  {ubi  8ttp.).     The""^^^?j^ 
result  was,  that  the  question  before  the  court  was  whether  this 
motion  was   made   to  punish    Mr.   Isaacson,  or  merely  in  the 
nature  of  attachment    for   contempt  as   a  means  of  enforcing 
obedience  to  the  order  of  the  court.     I  think  it  was  a  process  to 
compel  performance.*    It  is  true  that  this  proceeding  was  not  an 
attachment  in  a  technical  sense,  but  was  an  application  for  com- 
mittal.    It  is  true  that  the  arrest  of  Mr.  Isaacson  could  not  be 
brought  about  without  a  second  order  beyond  the  order  for  his 
examination,  which  he  disobeyed.     But  the  committal,  if  ordered 
in  the  present  case,  would  not  be  punitive,  but  merely  a  civil 
process.     I  do  not  say  that  a  witness  might  not  so  refuse  in  open 
court  to  answer  questions  he  was  ordered  to  answer,  as  that  it 
might  amount  to  personal  contempt,  and  be  punishable  as  such 
in  the  exercise   of  the  inherent  common  law  jurisdiction  of  the 
Court  or  under  the  provisions  of  rule  70  of  the  Bankruptcy  Rules 
of  1886.     But  in  the  present  case  there  is  no  element  of  personal 
contempt  or  any  offence  committed  for  which  Mr.  Isaacson  could 
be  sent  to  prison  as  a  punishment.     Any  imprisonment  ordered 
in  the  present  case  would  be  civil  process,  and  would  determine 
ex  debito  jvstitioe  as  soon  as  the  person  committed  yielded  obe- 
dience to  the  order  of  the  Court  and  paid  the  costs.     If  the  Bank- 
ruptcy Act  of   1883  and  the  Rules  of  1886  are  looked  at,  it  is 
plain  that  the  framers  had  present  to  their  minds  the  distinction 
between  the  two  kinds  of  contempt — process  and  punishment. 
In  sects.  16,  24,  and  50,  which  dealt  with  offences,  the  Act  speaks 
not  only  of  the  offender  being  dealt  with  as  for  contempt  of  court, 
but  says  the  offender  shall  be  punishable.     For  these  reasons  the 
motion  must  fail* 

Application  dismissed. 
Solicitors  for  the  applicant,  Harrison,  Wilkinson  and  Baikes, 
Solicitors  for  the  respondent,  Waldron,  Laurence,  and  Baker. 

VOL.  xvn.  A  A 
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QUEEN'S  BENCH  DIVISION. 

April  28,  29,  and  July  U,  1891. 

(Before    Lord  Golbridge,  G.J.,    Mathiw,    Gats,   Skith,  and 

Ghablbs,  JJ.) 

CoNNOB  t;.  Kent. 

Gibson  v.  Lawson. 

CuBBAN  V.  Tbblbaybn.  (a) 

Intimtdation — Meaning  of  term — Trade  vmon — Threat  to  cause 
strike  vmleas  employer  ceases  to  employ  workmen  not  members—^ 
No  violence  to  person  or  property  threatened  —  PrcLctice  ^ 
Evidence  of  defendant — Conspiracy  and  Protection  of  Property 
Act,  1875  (38  |-  89  Vict.  c.  86),  s.S;  s.  7,  sub-sect.  1. 

The  evidence  of  the  defendant  in  proceedings  tinder  sect.  7  of  the 
Conspiracy  and  Protection  of  Property  Act,  1875,  is  incuimis' 
sible. 

Where,  therefore,  evidence  which  had  been  given  by  a  defendant 
upon  a  charge  of  intimidation  under  the  section  formed  part  of 
the  grounds  upon  which  he  wa^  convicted,  the  conviction  was 
quashed. 

In  order  to  support  a  charge  of  intimidation  under  sect.  7  of  the 
Conspiraxyy  and  Protection  of  Property  Act,  1875,  it  is  not 
sufficient  to  prove  the  use  of  threats  which  merely  caused  the 
person  threatened  to  fear  thai  he  would  lose  the  employment  he 
was  in  at  the  time  the  threats  were  made  use  of,  and  that  he 
would  be  unable  to  obtain  any  employment  subseqvsntly.  Nor 
is  it  sufficient  to  prove  a^  of  coercion,  not  unlawful  in  them^ 
selves,  the  effect  of  which  was  to  cause  am,  employer's  workmen 
to  leave  their  employment,  without  giving  the  notice  required  by 
their  contracts  with  their  employer. 

Qucere,  whether  in  order  to  support  such  a  charge  the  intimidation 
must  not  amount  at  least  to  such  intimidation  as  would  have 
been  within  the  repealed  enactmsnt  contained  in  snh^sect.  2 
of  sect.  1  of  the  Trade  Union  Act,  1871,  namely,  intimi^ 
dation  which  would  justify  a  justice  of  the  peace  on  com- 
plaint made  to  him  to  ovnd  over  the  person  intimidating  to  keep 
the  peace. 

(o)  Reported  by  Alvbed  H.  Lbtbot,  Esq.,  Barrister-at-Lftw. 
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Beg.  V.  Druitt  (10  Cox  G.  G.  592)  and  Reg,  v.  Bonn  (12  Oox  G.  0.      cjohhob 


V. 

KbNT; 

QlBSON 

V. 


316)  dissented  from. 

THESE  three  cases  of  alleged  attempts  to  intimidate  within 
the  meaning  of  sect.  7,  sab-sect.  1^  of  the  Conspiracy  and      Lawson; 
Protection  of  Property  Act,  1875  (38  &  39  Vict.  c.  86)  were      Odbraii 
ordered  to  be  argued  before  a  specially  oonstitated  court  of  five    xsmjiATKir. 
judges.  — 

By  6  Geo.  4,  c.  129,  ss.  1  and  2,  the  Act  5  (Jeo.  4,  c.  95,  and        1891. 
other  Acts  are  repealed.  intimidaHon 

By  34  &  35  Vict.  c.  32,  passed  in  1871,  the  Act  6  Geo.  4,  o.  129,  —Miming  qf 
is  repealed,  and,  by  sect.  1  :  term— iVoda 

union — 
Eyery  person  whoBhall  do  any  one  or  more  of  the  following  aota,  that  is  to  say  :  1.      Threat  to 
Use  yiolenoe  to  any  person  or  any  property ;  2.  Threaten  or  intimidate  any  person  in  catue  strike — 
SQoh  manner  as  would  Justify  a  justice  of  the  peaoe,  on  complaint  made  to  him,  to     Violence  to 
bind  oyer  the  person  so  threatening  or  intimidating  to  keep  the  peace ;  8.  Molest  or  person  or  prO' 
obstniot  any  person  in  manner  defined  by  this  section,  with  a  Tiew  to  coerce  such       perty  not 
person  (1)  being  a  master,  to  dismiss,  or  to  cease  to  employ  any  workman,  or  being  a  tJireatened-^ 
workman,  to  qait  any  employment  or  to  return  work  before  it  is  finished ;  (2)  beiug     Priictice— 
a  master  not  to  offer,  or  being  a  workman,  not  to  accept,  any  employment  or  work ;    Evidence  of 

(8)  being  a  master  or  workman,  to  belong  or  not  to  belong  to  any  temporary  or  per-    defendant 

manent  association  or  combination ;  (4)  being  a  master  or  workman,  to  pay  any  fine     Consptmcy 
or  penalty  imposed  by  any  temporary  or  permanent  association  or  combination ;  Q5)    ^,^  Protec- 
being  a  master  to  alter  the  mode  of  carrying  on  his  business,  or  the  number  or  descnp-    ^^  ^y  p^_ 
tion  of  any  persons  employed  by  him,  shall  be  liable  to  imprisonment,  with  or  without      f^^^  j^ct 
hard  labour,  for  a  term  not  exceeding  three  months.  1675     39  4*  39 

A  person  shall   for  the  purposes  of   this  Act   be  deemed  to  molest  or  obstruct      «■.  <       Sq 
another  person  in  any  of  the  following  cases,  that  is  to  say:  (1)  If  he  persistently  g'  J  ^v' 

follow  such  person  about  from  place  to  place ;  (2)  if  he  hide  any  tools,  clothes,  or  *  *  ^  '' 
other  property,  owned  or  used  by  such  person,  or  deprive  him  of  or  hinder  him  in 
the  use  thereof;  (8)  if  he  watch  or  beset  the  house,  or  other  place,  where  such 
person  resides  or  works,  or  carries  on  business,  or  happens  to  be,  or  the  approach  to 
such  bouse  or  place,  or  if  with  two  or  more  persons  he  follow  such  person  in  a  dis- 
orderly manner  in  or  through  any  street  or  road. 

Nothing  in  this  section  shall  prevent  any  person  from  being  liable  under  any 
other  Act  or  otherwise,  to  any  other  or  higher  punishment  than  is  provided  for 
any  offence  by  this  section,  so  that  no  person  be  punished  twice  for  the  same 
offence :  Provided  that  no  person  shall  be  liable  to  any  punishment  for  doing 
or  conspiring  to  do  any  act  on  the  ground  that  such  act  restrains  or  tends  to 
restrain  the  free  course  of  trade,  unless  such  act  is  one  of  the  acts  hereinbefore 
specified  in  this  section,  and  is  done  with  the  object  of  coercing  as  hereinbefore 
mentioned. 

By  the  Trade  Union  Act,  1871  (84  &  35  Vict.  c.  31),  s.  2 : 

The  purposes  of  any  trade  union  shall  not,  by  reason  merely  that  they  are  in 
restraint  of  trade,  be  deemed  to  be  unlawful  so  as  to  render  any  member  of  such  trade 
union  liable  to  criminal  prosecution  for  conspiracy  or  otherwise. 

By   the   Conspiracy   and   Protection   of    Property   Act   1875 
38  &  39  Vict.  c.  86),  s.  3  : 

An  agreement  or  combination  by  two  or  more  persons  to  do  or  procure  to  be  done 
any  act  in  contemplation  or  furtherance  of  a  trade  dispute  between  employers  and 
workmen  shall  not  be  indictable  as  a  conspiracy  if  such  act  committed  by  one  person 
would  not  be  punishable  as  a  crime. 

Nothing  in  this  section  shall  exempt  from  punishment  any  person  £^ty  of  a  con- 
spiracy for  which  a  punishment  is  awarded  by  any  Act  of  ParliEmient 

By  sect.  7 : 

Every  person  who  with  a  view  to  compel  any  other  person  to  abstain  from  doing  or 
to  do  any  act  which  such  other  person  has  a  lenl  right  to  do  or  abstain  from  doing 
wrongfnUy  and  without  legal  authority— (1)  Uses  violence  to  or  intimidates  snoh 

A   A  2 
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GoiTNOR  other  person  or  hie  wife  or  children,  or  injnree  his  property;  or  (2)  persistently 

9^  follows  sach  other  person  abont  from  place  to  place  ;  or  (8)  hides  any  tools,  clothes, 

Kbnt  •  ^^  other  property  owned   or  used  by  such  other  person,  or  deprives   him  of  or 

Gibson  hinders  him  m  the  use  thereof ;  or  (4)  watches  or  besets  the  honse  or  other  place 

p  where   snch  other  person   resides  or  works,  or  carries  on  bosiness,  or  happens  to 

Lawrom  •  ^)  <>'  ^^®  approach  to  such  house  or  place ;  or  (5)  follows  snch  other  person  with  two 

OuBBA.N  *  Of  more  other  persons  in  a  disorderly  manner  in  or  through  any  street  or  road,  shall, 

9.  on  conviction  thereof  by  a  court  of  summary  jurisdiction,  or  on  indictment  as 

Tbblhavbn.  hereinafter  mentioned,  be  liablo  either  to  pay  a  penalty  not  exceeding  twenty  pounds, 

*  or  to  be  imprisoned  for  a  term  not  exceeding  three  months,  with  or  without  hard 

1891.  labour. 


By  seot.  17  the  Act  84  &  35  Vict.  o.  32,  is  repealed. 


Intimidation 
— Meaning  of 
term^Trade  CONNOB  V.   KbNT. 

Threat  to        ThiB  was  a  ca86  Stated  by  the  Recorder  of  Newcastle-on-Tjne 

eavM  gtrike—  on  the  appeal  of  Thomas  Connor,  who  had  been  convicted  and 

Violence  to    fiQ^d  by  two  of  the  justices  of   the  aforesaid  town  for   having 

^^p^ty^noT'  intimidated  the  respondent  contrary  to  the  statnte  38  &  39  Vict. 

threatened—  c.  86,  s.  7.     The  Recorder  confirmed  the  conviction,  and  in  the 

^^^**^^    case  which  he  stated  for  the  Court  it  appeared  that  he  allowed  the 

defendant—  appellant  at  the  hearing  before  him  to  be  examined  and  cross- 

Gonepiracy   examined.     The  Recorder  found  certain  facts  which  he  set  forth, 

andProtec'    audit  appeared  from  the  case  stated  that  his  reasons  for  such 

perti Act'  ^i^diugs  were  grounded  to  some  extent  upon  the  evidence  thus 

1875—88^89  admitted.     The  question  of  law  for  the  opinion  of  the  Court  was 

Vict.  e.  86,    "  whether  upon  the  said  facts  stated  and  found  the  appellant, 

88. 8,  7  (1).    Thomas  Connor,  was  guilty  of  intimidation  within  the  meaning 

of  the  Conspiracy  and  Protection  of  Property  Act,  1875  (38  &  39 

Yict.  c.  86),  s.  7.'^      If  the  court  should  be  of  opinion  that  he 

decided  rightly,  the  said  conyiotion  was  to  stand;  but  if  the 

court  should   be  of  opinion  otherwise,  then  the  said  conviction 

was  to  be  quashed. 

Poland,  Q.C.  {Forrest  Fulton  and  B.  J.  Neville  with  him),  for 
the  respondent,  pointed  out  to  the  court  that  by  sect.  1 1  of  the 
Conspiracy  and  Protection  of  Property  Act,  1875,  only  persons 
indicted  or  informed  against  under  sub-sects.  4,  5,  and  6,  shall 
be  deemed  and  considered  competent  witnesses  upon  their  own 
trial. 

Lawson  Walton,  Q.C.  and  Askew,  for  the  appellant,  were  not 
called  upon. 

The  Court  held  that,  as  it  appeared  upon  the  face  of  the  case, 
that  the  recorder  had  allowed  an  incompetent  witness  to  be 
examined  and  cross-examined,  and  that  such  eyidence  formed 
part  of  the  grounds  upon  which  he  had  founded  his  judgment, 
the  conviction  was  wrong  and  must  be  quashed. 

Gibson  v.  Lawson. 

This  was  an  appeal  by  way  of  special  case  under  the  proyisions 
of  the  Summary  Jurisdiction  Act,  1879,  from  a  decision  of  the 
justices  of  the  peace  for  Tynemouth  in  the  county  of  North- 
umberland. 

The  case  stated  the  facts  as  follows : — '^  That  the  appellant,  the 
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said  Robert  William  Gibson^  on  the  8rd  day  of  Deoember  last  OomroB 
was  employed  as  a  fitter  in  the  Howdon  yard  in  the  said  county  ^^ , 
of  Northumberland  of  Messrs.  Palmer  and  Co.  Limited^  iron  qibsoh 
shipbuilders,   and  had  been   so  employed  for   eight  and  a  half  t% 

months  previously.     That  the  respondent  was  also  employed  as      q^J^  ' 
a  fitter  in  the  same  yard.     The  appellant  was  and  had  been  for  v, 

eighteen  months  a  member  of  the  National  United  Trade  Society    Tbelbatbn. 
of  Engineers  (which  society  is  hereinafter  referred  to  as  '  the        ^^ 

National  Society^).       The  respondent  was  a  member   of    the        ' 

Amalgamated  Society  of  Engineers  (which  society  is  hereinafter  Intimidation 
referred  to  as  '  the  Amalgamated  Society^),  and  he  was  one  of  "Zj^f^^Jf^ 
that  society's  shop  delegates.    On  the  8rd  day  of  December^  1890,      wnion— 
a  meeting  of  the  Amalgamated  Society's  local  members  was  held,     Threat  to 
when  it  was   resolved    that    they  would  not  work  at  Messrs.  *^S?'J!!?^*?'~ 
Palmer  and  Co.'s  after  the  6th  day  of  December  unless    ^e  pwBon  or  pro- 
appellant  joined  their  society.     The  respondent  as  such  delegate     perty  not 
communicated    this  resolution    to   Armstrong    Bessford,    shop  t^reatened^ 
foreman  for  Messrs.  Palmer  and  Co.  at  the  said  Howdon  yard,    E^Meneeof 
who  subsequently  made  a  statement  to  the  appellant  to  the  effect  diffendant^ 
that  the  respondent  had  intimated  to  him  that  unless  he,  the    Oontpiracy 
appellant,  left  the  National  Society  and  joined  the  Amalgamated   ^  ofProi 
Society  all  the  members  of  the  Amalgamated  Society  employed    perty  Act, 
at  the  works  would  '  strike  him  out,'  meaning  thereby  that  they  1875—88^89 
would  all  turn  out  and  refuse  to  work  with  the  appellant  unless    J^^  ^j  ^^* 
and  until  he  became  a  member  of  the  Amalgamated  Society.      *   ' 
The  appellant  thereupon  had  an  interview  with  Mr.  Hill,  the 
shipyard   manager  of  Messrs.   Palmer's    Howdon    and    Jarrow 
yanls,  who  repeated  the  statement  made  by  Mr.  Bessford  the 
foreman.      On   Friday,  the  5th  day  of  December,    1890,  the 
appellant  went  to  the  respondent  and  said  to  him  '  I  suppose  the 
Amalgamated  men  held  a  meeting  about  me  yesterday ;  what  are 
they  going  to  do  ? '      The  respondent  replied,  '  You'll  have  to 
leave  the  society  you  are  in,  or  we'll  have  you  struck  out.'     The 
appellant  said,    ^  Will  they   let    it    stand   over   until   Monday 
until  I  see    my   society  ? '   and    the  respondent    replied,  ^  Let 
yourself  run  out  of   compliance  with    your    society  and  they 
will  have  no  claim  on  you.'     The  respondent,  as  such  delegate 
of  the  Amalgamated  Society,  at  that  interview  refused  to  wait 
until  Monday,  stating  that  he  would   give  the  appellant  until 
breakfast  time  on  Saturday,  the  6th  day  of  December,  to  make 
his  mind   up.      The  appellant  thereupon   refused   to  join  the 
Amalgamated  Society,  and  on  Saturday,  the  Oth  day  of  December, 
1890,  was  paid  off  by  Armstrong  Bessford  to  save  a  strike.    It 
was  proved  before  us  that  no  notice  was  required  on  either  side 
to  terminate  the  contract  of  service  between  the  fitters  and  their 
employers  at  Messrs.  Palmer's  works.     No  violence  or  threats 
of  violence  to  person  or  property  were  used  to  the  appellant,  but 
he  swore  he  was  afraid,  because  of  what  respondent  had  said, 
that  he  would  lose  his  work  and  not  get  employment  at  either 
the  Howdon  or  the  Jarrow  yards,  or  anywhere  where  the  Amal* 
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Connor      gamated  Society  predominated  namerioally  over  his  own  society. 

^g^         The  said  Armstrong  Bessford,  the  foreman  of  the  said  Howdon 

Gibson      y&rd^  proved  before  ns  that  on  the  8rd  day  of  December,  1890, 

V.  the  respondent  as  snch  delegate  informed  him  that  the  men  of 

^c^^T'     *^®  Amalgamated  Society  had  held  a  meeting  and  resolved  not 

,;.  to  work  any  longer  with  the  appellant  unless  he  joined  their 

Trelbayxn.  society^  and  that  in  consequence  of  this  he  reported  to  James 

JTT:         Stephenson,  the  head  foreman  fitter,  what  the  respondent  had 

^'       told  him.      The  said  James  Stephenson  stated  in  evidence  that 

Intimidation  on  the  8rd  day  of  December,  1890,  he  interviewed  the  respondent 
'u'^^T^a^  and  asked  him  what  complaint  the  men  had  against  the  appellant, 
v/tKion—     ^^^  ^^  respondent  replied  that  the  Amalgamated  men  had  had 
Threat  to     a  meeting,  and  had  decided  to  come  out  on  strike  if  the  defendant 
^F^L^*?~  did  not  conform  to  their  wishes,  as  they  considered  that  he  onght 
fwwn  or  f^o-  to  he  in  the  Amalgamated  Society,  owing  to  his  being  under 
perty  not     forty  years  of  age,  and  that  if  he  did  not  do  so  they  would  come 
threaton&dr-'  out  on  strike  on  Monday.     James  Stephenson  thereupon  gave 
SvidmoTof  ^^  appellant  till  9  o'clock  on  Saturday  morning  to  make  up 
d^mdant^  his  mind  whether  he  would  join  the  Amalgamated  Society,  and 
Consptraey    told  him  that  if  he  did  not  do  so  so  he  would  pay  him  off;  and, 
^H^^d^Pn    ^   ^^^  appellant  did  not  join  that  society,  James  Stephenson 
perty  Act,'   p^id  him  off,  in  order  to  save  a  strike.     Mr.  Hill,  the  shipyard 
1875—88  4*  89  manager  of  the  Howdon  and  Jarrow  yards,  said  in   evidence 
^^3  7  m'    '^^^^^^   ^^    that,    in   consequence  of    what   James    Stephenson 
'   '  communicated  to  him,  he  sent  for  the  respondent,  and  afterwards 

left  the  matter  in  the  hands  of  Stephenson  to  deal  with.  This 
was  all  the  evidence  offered  on  behalf  of  the  appellant,  and 
was  practically  admitted  by  the  respondent.  It  was  contended 
on  behalf  of  the  respondent  that  there  was  no  evidence  of 
intimidation  against  the  appellant  within  the  meaning  of  the 
said  Act  of  Parliament ;  that  intimidation  must  be  a  threat  to  do 
violence  either  to  the  person  or  property  of  the  person  intimi- 
dated ;  and  that  intimidation  had  been  so  defined  by  Cave,  J.  in 
a  recent  case  of  Keeler  v.  M^Kevitt,  tried  at  Liverpool  Assizes  in 
December  last  (the  only  report  of  this  case  produced  to  us  was 
in  a  newspaper  called  the  Liverpool  Mercwry,  issued  on  the 
1 7th  day  of  December  last)  ;  that  sect.  8  of  the  Act  under  which 
this  present  prosecution  was  brought  provided  that  an  agreement 
or  combination  by  two  or  more  persons  to  do,  or  procure  to  be 
done,  any  act  in  contemplation  or  furtherance  of  a  trade  dispute 
between  employers  and  workmen  shall  not  be  indictable  as  a 
conspiracy  if  such  act  committed  by  one  person  be  not  punishable 
as  a  crime.  It  was  further  contended  that,  if  it  was  not  illegal 
for  one  man  to  go  to  his  employer  and  say  that  if  a  non-unionist 
continued  to  work  in  the  yard  he  would  leave  his  employment,  it 
was  not  illegal  for  a  body  of  men  to  inform  their  employer 
through  a  delegate  (as  in  this  case)  to  do  the  same  thing.  For 
the  appellant  the  case  of  Judge  v.  Bennett  (52  J.  P.  247)  was 
quoted,  and  it  was  contended  that,  if  the  threat  used  in  this  case 
was   such  as  inspired  the  appellant  with  reasonable  fear  tha 
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he  would  lose  his  employment^  it  woald  be  safficient  to  establish      OoinfOR 
the   charge    of   intimidatioD^   and  that    the    evidence   addaced       ksit- 
amounted  to  intimidation.     We  fonnd  that  in  point  of  law  there       Oxbson 
was  no  evidence  of  intimidation  against  the  appellant  in  this  v. 

case ;  that  the  men  had  only  done  in  combination  what  they  had     ^^[!^' 
a  right  to  do  as  individuals^  and  that  they  were   within   their  ,;. 

rights  in  acting  as  they  had  done ;  and  that,  as  they  had  the    Tbsuuyen. 
right  to  leave  their  employ  without  notice^  the  mere  fact  that        ni^ 

they  stated  their  reasons  did  not  render  their  action  illegal.     We        

further  considered  upon  the  evidence  before  us  that  this  was  not  Intimidatum 
an  act  done  in  contemplation  or  furtherance  of  a  trade  dispute  "Zj^!^S^^ 
between  employers  and  workmen  within  the  meaning  of  sect.  3      imton— 
of  the  said  Act>  but  was  a  dispute  between  two  societies  of    Threat  to 
workmen.     For  these  reasons  we  dismissed  the  summons.     The  "*^J!!^?^ 
appellant  is  dissatisfied  with  this  decision  as  erroneous  in  point  ^^^  or  pro- 
of law^  and  has  asked  us  to  state  a  case  for  the  opinion  of  the    ^erty  not 
Superior  Court.     The  question  upon  which  the  opinion  of  the  ^^^^reatened— 
Court  is  requested  is,  whether  we,  the  said  justices,  upon  the   ^^^^le^T/ 
above  statement  of  facts,  came  to  a  correct  decision  in  point  of  defendant— 
law,  and  whether  the  respondent  was  guilty  of  intimidation  within    Conapiraoy 
the  meaning  of  the  section  under  which  he  was  charged;  and,  if  ^  ollpiu- 
not,  what  should  be  done  in  the  premises.^^  p^ty  Act,' 

Poland,  Q.C.  (with  him  Simey)  for  the  appellant,  argued  that  1875— 88  4- 39 
the  respondent  should  have  been  convicted.  This  case  raised  the  ^^g  ^*  ?-^» 
important  Question  of  law  whether,  within  the  Act,  intimidation  *  ' 
must  be  taken  to  be  limited  to  threats  of  violence  or  injury  to 
persons  or  property.  The  justices  held  that  he  was  not  shown  to 
have  intimidated  within  the  meaning  of  the  section  because  he 
had  not  used  threats  of  violence  to  the  person  or  property  of  the 
appellant.  It  is  submitted  that  the  word  ^'intimidation''  must 
not  be  confined  within  this  limited  meaning.  '*  Intimidation  "  is 
an  ordinary  English  word,  and  must  be  taken  in  its  ordinary 
meaning :  {Reg.  v.  Rowlands  and  others,  2  Denison's  Crown 
Cases,  864.)  The  Imperial  Dictionary  says  the  word  signifies 
**  to  make  fearful ;  to  inspire  with  fear ;  to  dishearten  ;  to  cow ; 
to  deter  by  threats.''  In  (yOonnell  and  others  v*  The  Queen 
(11  CI.  &  F.  155),  Tindal,  C.J.,  at  p.  235,  says:  "The  word 
intimidation  is  not  a  technical  word ;  it  is  not  voeabulum  artis, 
having  a  necessary  meaning  in  a  bad  sense;  it  is  a  word  in 
common  use."  There  is  nothing,  therefore,  to  limit  it  to  threats 
of  violence  or  corporeal  injury.  It  is  enough  if  it  would  affect 
the  mind  of  a  man  of  ordinary  firmncbs  of  character.  [Mathbw,  J. 
— Must  it  not  be  a  menace  to  deprive  him  of  a  right  ?]  Not 
necessarily  so.  It  is  enough  if  it  interferes  with  the  exercise  of  a 
man's  free  will.  In  this  case,  however,  the  respondent  was  shown 
to  have  in  effect  threatened  to  deprive  the  appellant  of  the  means 
of  earning  a  Uving.  Such  a  threat  might  be  expected  to  influence 
a  person  of  ordinary  strength  of  will.  [Cavb,  J. — ^The  justices 
appear  to  have  followed  my  ruling  in  Beg.  v.  McKeevit  (tried  at 
Liverpool  Assizes,  the  16th  day  of  December,   1890,  but  not 
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Ck>NNOR  reported)^  which  was^  that  to  constitute  intimidation  within  the 

^v  meaning  of  this  section  personal  violence  must  be  threatened.] 

Gibson  Surely  a  threat  to  accuse  a  man  of  a  crime  in  order  to  compel  him 

V,  to  do  a  certain  thing  would  be  intimidation ;  a  threat  by  a  member 

I^W80N;  Qf  g^  trade  union  to  blow  up  a  workman's  house.     [Oavb,  J. — The 

^,  question  is^  whether  it  is  intimidation  within  the  meaning  of  the 

Trxlbatbn.  Act.]     The  expression  "  menaces  "  in  other  statutes  has  not  been 

rzrr  construed  as  limited  to  threats  of  personal  violence.     The  oflfenoe 

'  of  demanding  money  under  7  &  8  Greo.  4,  c.   29,  and  24  &  25 

Intimidation  Vict.  c.  96,  s.  45,  has  been  held  to  extend  to  a  threat  to  charge  a 

Mearvingof  clergyman  with  immorality:  {Rex  v.  Soviherton,  6  East,  126; 

^""Zd^!!^  ^^9'  ^'  ^*'^^^>  ^.^^^  ^-  ^'  22.)     In  Beg.  v.  Walton  (Leigh  & 
Threat  to     Cave's  C.C.  288)  it  was  laid  down  that,  to  constitute  the  offence 
canue  strike—  of  demanding  money  with  menaces,  the  menaces  must  be  such  as 
Violence  to    ^o  cause  such  alarm  as  would  intimidate  and  unsettle  the  mind  of 
^^i«Nfry*^ot  *^'  the  person  threatened,  and  that  it  need  not  be  confined  to  fear  of 
threatened^  bodily  injury.     [Cavb,  J. — This  Act  has  an  altogether  different 
Bi!i2wf~/  ^^^P®  fron^  those  general  statutes.     It  must  be  construed  with 
defendant  reference  to  its  particular  object  and  the  history  of  legislation 
Conspiracy   with  reference  to  trade  unions.]     In  Judge  v.  Bennett  (52  J.  P. 
and  Protee-   247)  it  was  held  that  a  threat  to  ''  picket "  was  intimidation. 
per^  A^'   ^^^^  ^^  ^^  express  decision  that  a  letter  containing  a  threat  to 
1875—^88  ^39  picket  may  amount  to  intimidation  within  this  section.    [Mathew, 
Vict  e.  86,    J. — That  case  would  seem  merely  to  have  decided  that  a  threat 
M.  3,  7  (1).    ^Q  Jq  something  specifically  prohibited  by  the  statute,  if  it  in 
fact  intimidates,  is  intimidation.]     The  Court  said  '^intimida- 
tion'^ meant  any  kind  of  threat  provided   it  made  the  party 
afraid.     And,  again,  "  intimidation  is  not  exclusively  to  threaten 
violence.^'     Either  this  enactment  is  limited  to  threats  of  violence 
to  the  person  or  property,  or  it  is  not.     If  it  be  so,  where  are 
the  words  which  so  limit  it ;  and,  if  not,  where  can  an  arbitrary 
line  be  drawn  ?     [Cave,  J. — In  the  Act  of  1871  it  was  limited 
to  violence  to  the  person  or  property.     Is  the  present  Act  to  be 
construed  more  largely  ?]     The  Act  of  1875  repeals  the  Act  of 
1871  (84  &  35  Vict.  c.  82),  s.  1,  sub-sect.  2,  of  which  makes  it 
an  offence   to  ^  threaten  or  intimidate   any  person   in   such  a 
manner  as  would  justify  a  magistrate  in  binding  over  the  person 
so  threatening  or  intimidating  to  keep  the  peace.''     It  is  true 
the  respondent  could  not  have  been  convicted  under  this  section, 
as  he  could  not  have  been  bound  over  to  keep  the  peace  except 
for  threats  of  personal  violence.     But,  as  this  limitation,  together 
with  the  rest  of  the  Act  of  1871  is  repealed  by  the  Act  of  1875, 
"  intimidation ''  in  the  latter  Act  must  be  taken  to  bear  the  same 
meaning  that  the  cases  decided  show  it  bore  in  the  earlier  Act 
(6  Geo.  4,  c.   129),  which  made  it  an  offence,  "  by  violence  to 
persons  or  property,  or  by  threats  or  intimidation,  to  endeavour 
to  force  a  man  to  depart  from  his  hiring."     WaUby  v.  Anley 
(80  L.  J.  121,  M.  C),  ONeill  v.  Longman  (4  B.  &  S.  876),  Wood 
V.  Bowron  (86  L.  J.  5,  M.  C),  show  that  the  respondent  could 
have  been  indicted  under  that  Act  for  illegally  combining  with 
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other  workmen  to  coerce  the  appellant  by  threats,  though  he  did      Oohmob 
not  use  or  threaten  violence.     [Mathew,  J. — On   the   groand       ^• 
that  the  combination  amounted  to  a  conspiracy  in  restraint  of      Qxbson 
trade.     Golebidoe,  C.J. — Have  not  workmen  a  right  to  go  to  v. 

their  master  and  say  they  will  not  work  with  certain  other  work-     I^^^^boh; 
men,  with  the  result  that  those  others  are  discharged  ?]     If  the  ,;. 

object  be  to  force  the  master  to  dismiss  another  workman  it  is    Tbxlbavsn. 
a  conspiracy  at  common    law :    Wood  v.  Bowron   (36   L.  J.   5,        r~ 

M.  C.) ;  Shelboume  v.  Oliver  (30  J.  P.  213) ;  Skinner  v.  Kitch        ." 

(36  L.  J.  116,  M.  C. ;  L.  Eep.  2  Q.  B.  893.)     In  those  cases  such  intimidatwii 
combinations  were  held  to  be  threats  and  intimidation.     Then  ^^^^^^^ 
came  the   later  Act.      [Cave,  J. — The  Act  of  1875  was    not      union- 
intended  to  increase  the   stringency  of  the  law.      It  was  pre-     Threat  to 
ceded  by  a  royal  commission  which  recommended  a  relaxation  caiMe  8trik&— 
of  the  law  in  favour  of   trade   unions.]     The   respondent   had  per»an^f>«). 
acted  wrongfully.      His  act  was,  in  law,  a  malicious  act,  done     perty  not 
to  drive  a  workman  out  of  his  employment  unless  he  would  leave  threatenedr— 
his  own  union  and  join  another.     Although  trade  unions  have   i;^~^f 
been  declared  to  be  legal  associations,  still  it  is  illegal  for  a   defendant-- 
member  of  one   to   combine  with   other  members   to  coerce  a    Contpiraey 
man  into  joining  the  union  by  threatening  to  prevent  his  obtain-   ^  J";^; 
ing  employment  if  he   does  not   do  so:  {Mogul   Steamship   v.     perty  Act' 
McGregor,  61  L.  T.  Eep.  N.  S.  820 ;  23  Q.  B.  Div.  598;  Eilton  1875-38  4-39 
V.  EckersUy,  6  E.  &  B.  47;  Hornby  v.  Close,  L.  Rep.  2  Q.  B.    ^^'^jf^.' 
153 ;  Farrer  v.  Olose,  20  L.  T.  Rep.  N.  S.  802  ;  L.  Rep.  4  Q.  B.    '''  ^'  ^  ^^^' 
602 ;  Bighy  v.  Cmnol,  42  L.  T.  Rep.  N.  B.  139;  Mineral  Water 
Bottle  Exclumge  and  Trade  Society  v.  Booth,  57  L.  T.  Rep.  N.  S. 
573 ;  L.  Rep.  36  Ch.  Div.  465.)     In  the  present  case  the  respon- 
dent took  part  in  an  unlawful  combination,  and  is  liable  to  be 
indicted  for  conspiracy.     The  law  as  laid  down  in  Beg,  v.  Druitt 
(10  Cox  C.  C.  592) ;  Beg.  v.  Shepperd  (11  Cox,  C.  C.  325)  ;  and 
Beg.  V.  Bunn  (12  Cox  C.  C.  31(3)  is  still  good.     This  was  a  case 
of  deliberate  conspiracy  to  coerce  the  master  to  dismiss  a  work- 
man merely  for  declining  to  do  an  act  he  had  a  right  to  refuse  to 
do.     That  was  a  conspiracy  to  ruin  or  injure  a  man,  and  therefore 
was  a  criininal  conspiracy.  The  magistrates,  therefore  were  wrong 
in  their  view  of  the  law,  and  the  case  should  go  back  to  them. 

J.  Lawson  Walton,  Q.C.  {Hedderwick  with  him)  appeared  for 
the  respondent. — The  decision  of  the  magistrates  was  right.  The 
respondent  was  not  guilty  of  '^ wrongfully  intimidating^'  the 
appellant  within  the  meaning  of  sect.  7.  ''Intimidation^^  is 
clearly  limited  to  a  threat  of  violence  to  person  or  property 
creating  a  reasonable  fear.  No  such  violence  was  threatened  in 
this  case,  and  it  is  submitted  that  a  combination  of  workmen 
with  a  view  of  imposing  certain  restrictions  on  employers  is  per- 
fectly lawful.  It  is  neither  ''wrongful'^  nor  ''intimidation.^' 
The  definition  of  the  term  "  intimidation  "  in  the  dictionaries  is 
far  too  wide,  and,  as  to  the  term  "  menace,''  in  other  Acts  of 
Parliament,  that  is  quite  a  different  thing.  In  obtaining  money 
by  menace,  the  offence  was  robbery,  and  it  was  made  an  offence 
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GoNMOB      SO  to  obtain  money.     Judge  v.  Bennett  (52  J.  P.  247)  was  the 

^^,       only  direct   authority  on  the  present  case  under  the  last  Act. 

G1B801I      There,  however,  there  was   a  threat   of  an   unlawful  act,  the 

r.  picketing  there  being  an  illegal  picketing,  and  there  was  an 

^€^B^*     apprehension  of  physical  molestation  which  did  not  exist  in  the 

t<.  present  case.     The  sub-sections  of  sect.  7  refer  to  threats  of 

Tbflbatbn.   physical  injury  alone.     If  it  had  been  intended  in  this  Act  to 

^^         make  notice  of  a  combination  to  refuse  to  work  with  a  particular 

.. — '        workman  statutory  intimidation,  there  would  have  been  a  specific 

Intimidation  enactment  to  this  effect.     It  is  submitted  that,  even  though  there 

~Un^T^\idf  ™^y.  ^®  *  condition  of  fear  in  the  mind  of  the  person  alleged  to 

unum^     ^^  intimidated,  yet,  there  would  be  no  breach  of  the  law  unless 

Threat  to     the  intimidation  were  the  result  of  an  unlawful  act.     In  Walsby 

^^j^^^v.  Anley  (30  L.  J.  121,  M.  C.)  and  other  cases  on  the  words 

person  or  pro- ^ ^  ^^^^^^^  or  intimidation  *'  in  sect.  3  of  6  Geo.  4,  c.  129,  trade 

perty  not     unions  Were  then  illegal  associations  as  being  in  restraint  of  trade. 

*^^^«<«—  This  disability  was  removed  by  the  Trade  Union  Act,  1871  (344 

EvideiiceZf  ^^  Vict.  c.  31),  ss.  1  and  2,  and  in  the  same  year  34  &  35  Vict. 

defendant—  c.  32  was  passed,  by  sect.  1  of  which  ^'  threatening  or  intimi- 

Con&piracy   dating "  was  limited  to  such  cases  of  violence  as  would  render 

"tion  of^Pr<h-  *^®  aggressor  liable  to  be  bound  over  to  keep  the  peace,  while 

perty  Aety    acts  done  in  restraint  were  declared  to  be  no  longer  criminally 

1875— 38^39  punishable.     It  was  said  the  respondent  could  be  indicted  for  a 

L%  7  m    conspiracy  at  common  law ;   but  that  could  not  be  maintained 

after  the  Act  of  1871.     There  had  been  progressive  relaxation  in 

these  Acts,  and  it  could  not  be  supposed  that  the  Legislature 

intended  to  extend   by  the  Act  of    1875  the   meaning  of  the 

word  ^'  intimidation.^'     This  was  a  trade  dispute  within  the  Act 

of  1871,  and  so  the  magistrates  were  right  in  not  convicting, 

there  being  no  illegality  and  no  criminal  offence. 

CUBBAN  V.   TbBLSAVEN. 

This  was  a  case  stated  by  the  Recorder  of  Plymouth  upon  the 
appeal  of  Pete  Curran,  who  had  been  convicted  at  the  pettv 
sessions  of  '^  wrongfully  and  without  legal  authority  intimidating  ' 
George  Frederick  Treleaven,  within  the  meaning  of  sect.  7,  sub- 
sect.  1,  of  the  Conspiracy  and  Protection  of  Property  Act,  1875 
(38  &  39  Vict.  c.  86). 

Appeals  by  George  Shepheard  and  John  William  Matthews, 
who  had  been  convicted  at  the  petty  sessions  of  the  same  offence, 
were  heard  at  the  same  time.  The  magistrates  sentenced  each 
defendant  to  a  fine  of  20Z.,  or  in  default  to  six  weeks'  imprisonment 
with  hard  labour. 

The  case  stated  by  the  Recorder  was  as  follows : — "  The 
prosecutor,  Mr.  Treleaven,  is  a  coal  merchant  carrying  on 
Dusiness  in  Plymouth,  and  in  the  course  of  his  business  has  to 
provide  for  the  unloading  of  ships  chartered  by  him.  At  the 
time  of  the  acts  in  question  he  was  unloading  four  ships,  each 
with  a  gang  of  four  men.  Three  of  these  gangs  consisted  of  men 
who  were  members  of  one  or  other  of  the  trade  unions  to  be 
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hereinafter  mentioned.     The  other  consisted  of  men  who  were      OowNOJi 
not  connected  with  any  nnion^  and  they  were  unloading  a  ship  ^- 

called  the  Ocean  Queen,      The  gangs  of  men  were,  in  each  case,       Qibson 
engaged  upon  the  terms  that  they  shonld  complete  the  unloading  v. 

of  the  ships  at  a  given  price  per  ton  of  coal  anloaded.     The      Lawbon; 
defendant   was   the   secretary   of  the   National   Union   of   Gas        ^^^ 
Workers  and  General  Labourers  of  Great  Britain  and  Ireland ;    Trblbavbn. 
George  Shepheard  was  the  secretary  of  the  Dock,  Wharf,  River-        "" 

side,  and  General  Labourers'  Union  of  Great  Britain  and  Ireland ;         * 

and  John  William  Matthews  was  the  secretary  of  the  Bristol,  iniimidaHon 
West  of    England,   and    South    Wales    Operative    Trade   and  ~  ^^^"^'^fl' <»/ 
Provident  Society.     Each  of  these  trade  unions  was  duly  regis-      ^^ll^i^fyn^ 
tered  under  the  Trade  Union  Act  of  1871,  and  they  were  the     ThreaJt  to 
three    trade    unions    which    had   branches   in   the   boroagh   of  tt*'*'^  stnke— 
Plymouth.    On  the  9tb  day  of  October,  1890,  the  defendant,  with  J,^^^, 
the  said  Shepheard  and  Matthews,  called  upon  the  prosecutor,     ^erty  not 
who,  being  aware  of  their  intention  to  come,  had  arranged  for  threatened-- 
the  presence  of  reporters,  and  asked  him  not  to  employ  non-union    S^^^^^^f 
men,  and  told  him  {inter  alia)  that  if  he  continued  to  do  so  the   defendant^ 
unions  would  combine  to  prevent  his  business  going  on.     No    Compiracy 
conclusion  was  arrived  at  that  day,  but  it  was  arranged  that  in   ^J^  Protee- 
the  meantime  the  gang  of  non-union  men  should  complete  the  ^Jj^" 
unloading  of  the  Ocean  Queen,  and  that  the  prosecutor  should  1875— 38^*39 
employ  only  union  men  on  his  other  ships.     On  the  14th  day  of    ^*<^*-  ^-  ^^» 
October  the  unloading  of  the  Ocean  Queen  was  completed,  and    "'    »  '  (  )• 
the  defendant  and   Shepheard   and   Matthews   again    met  the 
prosecutor  at   his   office  in  the    presence   of   reporters.      The 
prosecutor  stated  that  he  had  decided  not  to  bind  himself  to 
employ  only  union  men,  though  he  had  no  hostility  to  the  unions ; 
that  he  should  treat  all  men  alike,  whether  union  men  or  not. 
He  also  stated  that  he  had  been  advised  that  the  defendant  had 
committed  an  offence  by  the  threat  he  had  used  on  the  9th ;  but  in 
the  interests  of  peace,  he  should  take  no  proceedings  if  no  further 
steps  were  taken  by  defendant.      The  defendant  repeated  his 
statement  that  the  unions  would  combine  to  prevent  the  prosecu- 
tor's business  going  on  unless  he  consented  to  employ  only  union 
men.     The  defendant  further  said  that  the  funds  of  the  union 
were  in  a  good  condition,  and  would  be  used  to  prevent  his 
employing  non-union  men.     The  prosecutor  also  on  the  14th 
engaged  the  four  non-union  men  to   unload  a  ship  called  the 
Canada,  and  they  commenced  to  unload  it  on  the  morning  of  the 
15th.     On  the  15th  day  of  October  the  defendant  and  Shepheard 
and  Matthews  came  to  the  wharf  at  which  two  of  the  prosecutor's 
ships  were  unloading,  and,  having  asked  him  to  be  present,  said 
in  hi&  hearing  and  that  of  his  workmen  and  others  who  were 
assembled  on  the  wharf,  *  Inasmuch  as  Mr.  Treleaven  still  insists 
on  employing  non-union  men,  we,  your  officials,  call  upon  all 
union  men  to  leave  their  work.     Use  no  violence,  use  no  im- 
moderate language,  but  quietly  cease  to  work  and  go  home.' 
The  orders  thus  given  were  obeyed,  and  the  union  men  who  were 
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Connor      unloading  Mr.  Treleaven's  ships  immediately  ceased  unloading 

^'-    ,       them,  although  they  had  not  completed  the  work  they  were  under 

Gibson       contract  to  perform.     The  words  and  act  of  the  defendant  above 

V.  described  made  the  prosecutor  afraid  that  he  would  sufEer  serious 

CumAN'     ^J^^y  *^  ^^^  business,  and  consequent  loss  to  himself,  through 

V.  his  workmen  still  refusing,  at  the  request  of  the  defendant^ 

Tbblbaybn.    to   perform   their    contracts,   and   through    the   defendant   and 

rzzr        Shepheard   and    Matthews   and    the    unions  they   represented 

1        combining   to   prevent  his  obtaining  workmen  for   the  future, 

Intimidati4)n  and   SO   to  prevent   his   business   going   on.       The  prosecutor 
—Meaning  of  ]^g^^  reasonable   firrounds   for   such  fear,   such  as  would    have 

term—  Trade    .«  ,  /•■i*  j-j  i.j 

uniari—      influenced  any  man  of  ordinary  sound   judgment  and  nerves. 

Threat  to     The  defendant  used   the  words  and  did  the  acts  aforesaid  with 

cauee  etrike—  the  intention  of  producing  this  fear  in  the  prosecutor's  mind,  and 

penon  or  wo-  ^^^  *^^^  purpose  invited  him  to  listen  to  what  he  said.     His  object 

perty  not     in   producing  this   fear  was  to  compel   him  to  discharge  the 

threa;teMd-'  non-union  men  who  were  working  for  him.     The  direct  object  of 

j^JJ^gJ^"^  the  defendant  in  calling  out  the  men  was  to  injure  the  business  of 

defendant--  Mr.   Treleaven.      It  was  not  because  of  anything  in  the  terms 

Ccntfpiracy   and   conditions  of  the   employment   of  the  men  to  which  the 

^i^  ofPrt-   ^^^^^^^^^  ^^  ^^®  ^^^  themselves  objected  that  the  defendant  so 

perty  Act,    Called  out  the  men.      The  employment  of  the  union  men  was  not 

1875—38  4"  89  in  any  way  affected  by  the  employment  of  a  gang  of  non-union 

^^s  7  ?r(    ™®°  *^  onload  a  different   ship  from  that  on  which  they  were 

**'   '  working.      The  union  men  in  leaving  their  employment  at  the 

request  of  the  defendant  were,  as  the  defendant  knew,  breaking 

their  contracts.     The  defendant  did  not  desire  or  intend  that  any 

personal  violence  should  be  used  to  Mr.  Treleaven  or  his  family, 

or  that  any  injury  should  be  done  to  his  property  otherwise  than 

by  the  injury  to  his  trade  above  described.     But  the  prosecutor 

was  reasonably   afraid  that    violence    might   be    used    to    his 

workmen  and  injury  inflicted  on  his  property  by  other  persons 

wishing  to  aid  the  union  in  carrying  out  their  intention  to  prevent 

his  business  going  on  as  one  indirect  result  of  the  defendant's 

acts  and  words,  though   against  his  wishes  and  intentions.     The 

defendant  had  no  ill-will  to  Mr.  Treleaven  personally,  but  spoke 

and  acted  as  he  did  with  the  object  of  obliging  all  labourers  to 

join  the  union  by  making  it  impossible  for  them  otherwise  to  obtain 

employment,  and  thus  obtaining  for  the  unions  a  monopoly  of 

the  labour  in  the  town.      For  the  prosecutor  it  was  contenaed  : 

(1)  That  intimidation    is,  under   the  statute,  not  confined  to 

threats  of  violence  to  the  person  or  physical  injury  to  property, 

and   that  upon  this   point  I  was  bound  by  the  decision  of  the 

Queen's  Bench  Division  in  the  case  of  Judge  v.  Bemiett  (52  J.  P. 

247) ;  (2)   that  intimidation  is  not  confined  to  causing  fear  of 

conduct  amounting  to  a  criminal  offence,  but  that  causing  fear  of 

injury  by  an  illegal  act  may  amount  to  intimidation ;  (3)  that  to 

cause  fear  with   the  view  of  compelling  a  man  to  do  or  abstain 

from  doing  what  he  has  a  legal  right  to  abstain  from  doing  or  to 

do  even  by  legal  acts  may  be  within  the  statute ;    (4)  that  the 
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words  and  aets  of  the  defendant  caused  reasonable  fear  that  the      Oonnob 
defendant  and  Shepheard  and  Matthews  and  the  anions  of  which        ^^ 
they  were   secretaries   would  pursue  to  the  prosecutor's  injury       qibsoiv 
a  course  of  conduct  which  was  illegal^  though  not  criminal^  with  v 

a  view  to  compel  the  prosecutor  to  abstain  from  doing  what  he     ^^'^^^  * 
had  a  legal  right  to  do>  viz.,  to  continue  to  employ  non-union  ^^ 

men   who   were  working  for    him  ;    (5)  that    with    regard  to    Trblkavbji. 
intimidation,  as  with  regard  to  menace^  it  was  a  question  of  fact.        TTTT 

It  was  contended  for  the  defendant :  (1)  That  there  could  be  no        ^' 

intimidation  within  the  Act  unless  there  was  a  reasonable  fear  of  Intimidation 
violence  to  the  person,  family,  or  property  of  the  persons  alleged  'T^^^^^^ 
to  have  been  intimidated ;    (2)  that  the  defendant  was  guilty  of  '^'IJJ^n— 
no  offence  in  calling  out  the  men,  and  could  not  therefore  be  guilty     Threat  to 
of  intimidation  by   occasioning  fear  by  saying   that  the   union  ^^®'*'*^*J~" 
would  do  what   they  had  a   legal   right   to   do ;   (3)    that    the  j^Ta^^o^ 
defendant  had  a  legal  right  to  ask  the  prosecutor^s  workmen  not    perty  not 
to  work  for  a  master  who  employed  non-union  workmen,  and  that  threatmed— 
his   conduct  and  words  only  amounted  to  a  statement  that  he    ^!^^^denc7of 
would  do  BO,  and  was  not  therefore  within  the  meaning  of  the   defendant- 
Acts.      I  held,  for  the  reasons  given  in  my  judgment,  which  is    Conspiracy 
appended  to,  and  forms  part  of  this  case,  that  the  defendant  had  ^  ProUc- 
committed   the    ofiFence  with  which    he   was    charged,  and   I  ^^^^JS" 
confirmed  the  conviction,  and  ordered  the  defendants  to  pay  the  1875—38^39 
costs  of  the  appeal.      The  question  for  the  court  is,  whether  the    ^^^'  ^  f^* 
defendant  was  lawfully  convicted.      If  he  was,  my  judgment  is    '  '   ' 
to  be  confirmed ;  if  he  was  not,  my  order  and  the  order  appealed 
from  are  to  be  quashed .'' 

The  defendants  were  separately  convicted,  and  the  case  of 
Curran  alone  was  argued,  the  other  two  to  abide  the  result. 

The  case  was  accompanied  by  a  printed  copy  of  the  Recorder's 
judgment. 

In  his  judgment  the  Recorder  held  that,  though  an  agreement 
by  the  defendants  to  strike  for  their  own  benefit  might  be  lawful, 
an  agreement  by  them  to  strike  for  the  express  purpose  of 
injuring  the  business  of  the  prosecutor  was  unlawful,  as  appeared 
from  the  Mogul  Steamship  Company  v.  McGregor  (61  L.  T.  Rep. 
N.  S.  820;  28  Q.  B.  Div.  598). 

Sir  H.  Jams8y  Q.C.  (with  him  Bealey)  appeared  for  the 
appellant  Curran  to  argue  that  the  convictions  were  wrong. — 
The  defendants,  members  of  a  trades  union,  were  desirous  of 
preventing  the  prosecutor,  their  employer,  from  employing 
non-union  men,  and  the  only  effect  of  their  intimation,  that  if  he 
did  so  they  would  not  work  for  him,  involved  no  threat  of 
personal  violence  or  physical  injury,  or  injury  to  property,  or  any 
loss  or  damage  beyond  loss  of  money ;  and  as  to  the  possibility 
of  injury  in  a  future  strike,  it  was  too  remote  to  come  into 
consideration.  The  present  case  was  a  dispute  between  workmen 
and  their  employer.  It  was  not  a  criminal  offence  for  the  men  to 
leave  their  work  without  notice.  Curran  could  not  be  convicted 
of  any  criminal  offence,  therefore  he  comes  within  the  protection 
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Ck>inroB      of  the  Act  of  1875.     This  was  the  precise  case  the  proviso  in  the 

^-  Act   was    intended    to    meet    and    provide    for,    and,    if   the 

Gibson      circumstances  under    which  the  section  became  law  could  be 

V.  stated;  it  would  appear  that  it  was  framed  with  the  express  view 

KkwBON ;     Qf  rendering  such  a  conviction  as  this  impossible  :  ( Vide  Hansard's 

^"^      Parliamentary   Debates,    3rd   series,  vol.  226,  pp.  32-39;    pp. 

Tbelb'avbh.   163-169;  pp.  709-717.)    The  ''intimidation''  intended  in  sect.  3, 

rrr:        sub-sect.  1,  is  a  threat  of  personal  violence.     A  mere  threat  of 

*       injury  to  business   was  not  ''  intimidation "  within   the  Act. 

Intimidation  Every  strike  must  injure  a  business  more  or  less,  and  the  mere 

lI^t^TW^*^  threat  of  a  strike   may  intimidate  people,  yet  a  strike  is  lawful. 

y^n^iof,^^     Was  the  mere  announcement  then  of  an  intended  strike  to  be  an 

Threat  to     offeneo  T    This   conviction,  if  upheld,  would    make   all   strikes 

cause  atHko-'  unlawful,  and  would  reduce  the  Act  to  an  absurdity. 

verwnorwo'     Poland,  Q.O.  {DuJee  with   him)  appeared  for  the  respondent, 

periy  not    &nd  argued  in  reply  for  the  appellant  in  Oibson  v.  Law8on. 

threatefMdr—  Our.  odv.  VulL 

£^^^^^Zf       J'^hl  ^4- — The  following  written  unanimous  judgment  of  the 
c^fenAmf—  court  was  delivered  by  Lord  Colbbidgb,  C.J. : — 
Cofupiracy        CoNNOB  V.  Kbnt. — ^lu  this  case  WO  are  all  of  opinion  that  the 
S^^*^"   conviction  cannot  be  sustained,  but  upon  a  ground  peculiar  to 
petty  Act,'   ^^is  c^^  only;  and  our  judgment  upon  it  can  throw  no  light 
187&— 88^89  upon  the  general  and  more  important  questions  raised  in  the 
^*^'  7  m    ^*'^®^  cases  which  were  argued  at  the  same  tinje  with  this.     The 
"*   '    ^       Recorder  of  Newcastle-upon-Tyne,  who  heard  the  case,  allowed 
the  appellant  to  be  examined  and  cross-examined,  and  in  the 
case  which  he  has  stated  for  this  Court  he  has  informed  us  that 
the  appellant's  evidence  formed  part  of  the  grounds  on  which  he 
formed  his  judgment.      The  fact  was  pointed   out  to  us  very 
properly  by  Mr.  Poland  when  he  came  to  argue  this  case  before 
us.     We  think  it  is  decisive.     No  statute  allows,  and  certainly 
the  common  law  forbids,  the  prisoner  to  give  evidence  on  such  a 
charge  as  the  one  in  this  case,  and  it  follows  that,  as  the  convic- 
tion was  obtained  partly  by  means  of  illegal  evidence,  it  cannot 
be  sustained,  and  must  be  quashed.     It  is  due  to  the  learned 
recorder  to  state  that  we  have  been  informed,  and  we  do  not 
doubt  correctly,  that  he  was  misled   by  the  agreement  of  the 
counsel  before  him  on  both  sides  that  the  evidence  had  been 
made  receivable  by  statute.     So  much  alteration  in  this  direction 
has  lately  taken  place  in  the  law,  that  the  belief  and  acquiescence 
of  the  recorder  is  not  at  all  to  be  wondered  at.     In  fact^  how- 
ever, the  law  has  not  yet  been  thus  altered,  the  recorder  was 
very  naturally  misled,  but   the  consequence  of  his  mistake  is 
necessarily  that  to  which  we  have  already  given  expression. 

Gibson  v,  Lawsok. — The  next  case  to  be  considered  is  that  of 
Oibson  V.  Lawson,  in  which  the  circumstances  are  peculiar,  and 
in  which,  the  magistrates  having  dismissed  the  charges,  the 
appeal  is  against  the  dismissal  of  the  prisoners,  a  course  no 
doubt  open  to  the  appellant  under  42  &  43  Vict.  c.  49,  s.  33,  the 
Summary  Jurisdiction  Act,  1879.     This   summons  was  under 
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38  &  39  Vict.  o.  86,  a.  7,  and  charged  ia  sabstance  that  the      Gonnob 
respondeat  nnlawfolly  intimidated  the  appellant.     The  respon-       ^' 
dent    was   employed    as   a    fitter    in    the    yard    of    an    iron       QiBflON 
shipbuilding    company.       The    appellant     was     employed    in  v, 

the  same    capacity  in    the    same  yard.     The  respondent  was     Lawson; 
member    of    a    society    called    the    Amalgamated     Society ;  ^ 

the  appellant  was  a  member  of  a  society  called  the   National    Tbrlkavan. 
Society.     On  the  3rd  day  of  December,  1890,  a  meeting  of  the        TTT 
Amalgamated  Society  was  held,  at  which  it  was  resolved  that  ' 

the  members  of  that  society  should  strike  nnless  the  appellant  Intimidation 
left  his  society  and  joined  theirs.     The  respondent  communicated  ~^^^^^ 
this  resolution  to  the  foreman  of  the  shipbuilding  company,  who      ^^n^ 
communicated  it  to  the  appellant.     Thereupon  the  appellant  had     Threat  to 
an  interview  with  the  respondent.     In  the  result  the  respondeat  «<»^«  strike-^ 
informed  the  appellant    that   the  Amalgamated   Society    ^^^^  p^^n  or  wo^ 
determined  to  carry  their  resolution  into  effect,  but  gave  him  till     perty  not 
the  morning  of  Saturday,  the  6th  day  of  December,  to  make  up  tTureatened— 
his  mind.     The  appellant  adhered  to  his  own  society,  and  the    J^^^^^^t 
shipbuilding  company,  m  order  to  avoid  a  strike,  dismissed  him  defendint— 
from  their  yard.    It  is  expressly  found  in  the  case  that  no  violence    Conspiracy 
or  threats  of  violence  to  person  or  property  were  used  to  the   ^!^  ^T^}^' 
appellant ;  but  he  swore  ^*  that  he  was  afraid,  because  of  what    pj^^  j^^t^ 
the  respondent  had  said,  that  he  would  lose  his  work,  and  would  1875—38  4>  89 
not  get  employment  anywhere,  where  the  Amalgamated  Society    ^^^  ^-  ®^» 
predominated  numerically  over  his  own  society."     These  are  the    "'  * 
whole  material  facts,  and  on  these  facts  the  magistrates  dismissed 
the  summons,  and  we  think  rightly.     The  summons  was  issued, 
as  has  been  already  stated,  under  88  &  39  Yict.  c.  86,  s.  7.     The 
3rd  section  of  that  Act  distinctly  legalises  strikes  in  the  broadest 
terms,  subject  to  the  exceptions  enumerated  in  the  4th  and  5th 
sections,  which  immediately  follow,  and  are  almost  in  the  nature 
of  provisoes  upon  the  3rd.     The  6th  section  is  on  a  subject  alto- 
gether alien  from  the  present  question ;  and  thea  comes  the  7th, 
oa  which  we  have  to  decide.     It  is  true  that  the  Act  before  us  is 
oae  of  a  series  of  Acts  dealiag  with  subjects  the  same  as  or 
cogaate  to  those  dealt  with  in  the  Act  itself.     Maay  of  these 
are  expressly  repealed  by  the  17th  sectioa,  aad  amongst  them 
34  &  35  Vict.  c.  32,  is  wholly  repealed.     The  34  &  35  Vict,  was 
passed  in  1871,  after  therefore  the  charge  to  the  jury  by  the 
present  Lord  Bramwell  ia  Beg.  v.  Druvtt  (10  Cox  C.  C.  592), 
which  was  delivered  in  1867.     Whether  the  Act  was  produced 
by  the  charge  it  is  profitless  to  iaquire ;  the  last  proviso  of  the 
sub-sectioa  is  plainly  iaconsistent  with  the  language  of  Crompton 
and  Hill,  JJ.,  who  in  Hilton  v.  Eckeraley  and  WaUby  v.  Anley  (6 
E.  &  B.  47 ;  24  L.  J.  853,  Q.  B. ;  30  L.  J.  121,  M.  C.)  had,  the 
one  declared,  and  the  other  suggested,  that  strikes  were  per  ae 
crimes  at  common  law ;   and  still  further  with  the  somewhat 
rhetorical  language  of  Sir  William  Erie,  who  describes  a  strike 
''as  the  power  of  evil  in  remorseless  activity,  destroying  those 
relations  between  employers  and  employed  on  which  comfort  and 
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OoNNOR     peace  depend^  bringing  gailt  and  misery  on  the  workmen,  and 

*''•  ruin  on  their  employers  :"  (Brie  on  Trade  Unions,  p.  85.)     This 

Gibson      statute  of  34  &  ^5  Vict.  c.  32,  is  not  indeed  conceived  in  any 

r.         weak  spirit  of  tenderness  to  workmen,  but  the  2nd  sub-section 

Lawson;     of  the  1st  section  limits  "  intimidation  "  in  that  sub-section  to 

^  such  intimidation  as  would  justify  a  magistrate  in  binding  over 

Tbelbatbn.  the  intimidator  to  keep  the  peace  towards  the  person  intimidated ; 

"TTT        in  other  words,  to  such  intimidation  as  implies  a  threat  of  per- 

*        sonal  violence.     Of  such  intimidation  there  is  in  this  case  no 

Intimidatum  evidence   whatever ;   but  it  is   truly   said   that  this   statute  is 
—Meanwg  o/ repealed,  and  is  of  importance  only  so   far  as   its  object  and 
unwiH—^  language  may  throw  light  upon  the  existing  statute,  the  statute 
Threat  to     under  which  the  summons  was  issued.     It  seems  clear,  however, 
cause  rtrtie—  that,  looking  at  the  course  of  legislation,  and  keeping  in  mind 
oefwnoT ^  -  *^®  changing   temper  of  the   times  on  this  subject,  the  word 
per*v  liot     "  intimidate  '^  in  the  7th  section  of  the  later  Act  cannot  reason- 
threatened—  ably  be  construed  in  a  wider  or  severer  sense  than  the  same  word 
E^^^Me^f  ^^  ^^^  ^^^  sub-section  of  the  1st   section  of  the  earlier  Act. 
defendant--  Intimidate  is  not,  as  has  been  often  said  by  judges  of  autho- 
Cotwptracy    rity,  a  term  of  art ;  it  is  a  word  of  common  speech  and  every-day 
and  Protec'   ^gg^  ^j^^  \^  must  receive,  therefore,  a  reasonable  and  sensible 
^perty  Act^   interpretation,  according  to  the  circumstances  of  the  case  as  they 
1876— 38^39  arise  from  time  to  time.     We  do  not  propose  to  attempt  an 
Vict  c.  86,    exhaustive  definition  of  the  word,  nor  a  complete  enumeration  of 
*'•   ' "  ^  '•    the  cases  to  which  it  may  be  properly,  nor  of  those  to  which 
it   may  be   improperly,  applied.      It  is  enough  for  us  to   say 
that    in    this   case   it   appears    to    us   all    there   was    nothing 
which  under  any  reasonable  construction  of  the  word  intimidate 
could  be  brought  within  it.     Whether  the  action  of  the  Amal- 
gamated Society  was  morally  right  or  not,  is  a  matter  on  which 
we  express  no  opinion,  because  it  is  not  the  question  before  us.   It 
seems  to  us  it  was  not  illegal  within  the  wrods  of  the  Act  of  Par- 
liament under  which  the  summons  was  issued.     This,  however, 
does  not  entirely  dispose    of  the  question,   for  we    were  veiy 
properly  reminded  of  the  cases  of  Meg  v.  Druitt  (10  Cox  C.  0. 
592)  and  Reg,  v.  Bunn  (12  Cox  C.  C.  36),  in  which  Lord  Bram- 
well  and  Lord  Esher  are  both  said  to  have  held  that  the  statutes 
on  the   subject  have  in  no  way  interfered  with  or  altered  the 
common  law,  and  that  strikes  and  combinations  expressly  legalised 
by  statute   may  yet    be    treated    as    indictable  conspiracies  at 
common  law,  and  may  be  punished  by  imprisonment  with  hard 
labour.     Neither  of  these  cases  is  very  satisfactorily  reported ;  in 
neither  was  there  any  motive  for  questioning  the  dicta  of   the 
judges ;  in  the  one  tried  by  Lord  Bsher,  then   Brett,  J.,  there 
was  no  opportunity,  in  consequence  of  the  prisoner  having  been 
acquitted  on  all  the  counts  to  which  the  alleged  ruling  applied. 
We   are    well    aware   of  the    great    authority   of   the  judges 
by     whom    the     two    cases  above    mentioned    were   decided, 
but  we  are  unable  to  concur  in  these  dicta,  and,  speaking  with 
all  deference,  we  think  they  are  not  law.     It  seems  to  us  that  to 
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hold  that  the  very  same  acts  which  are  expressly  legalised  by      Oonnob 
statute  remain  nevertheless  crimes  punishable  by  the  common       ^''' 
law^  is  contrary  to  good  sense  and  elementary  principle^  and  that      gibbon 
the  reports^  therefore^  cannot  be  correct.     If  the  dicta  are  law  ^' 

they  render  the  statutes  passed  on  these  subjects  practically  in-     ^^son; 
operative ;  the  statutes  might  as  well  not  have  been  passed.    The  „, 

dicta  are  criticised  in  detail  and  with  great  ability  in  W  right,  J.'s  Trklravbt. 
excellent  work  on  the  Law  of  Criminal  Conspiracies  and  Agree-        j]Z7 

ments^  pp.  50-59.     It  is  difficult   to  withhold  assent  from  the        * 

statement  and  reasonings  contained  in  these  pages^  and  it  seems  intimidation 
to  us  that  the  law  concerning  agreements  or  combinations  in  refe-  "7^,^!^^^  ^ 
rence  to  trade  disputes  is  contained  in  38  &  89  Vict.  c.  86^  and  in     waion^ 
the  statutes  referred  to  in  it,  and  that  acts  which  are  not  indict-     Threat  to 
able  under  that  statute  are  not  now,  i£  indeed  they  ever  were,  *^\!^*^ 
indictable  at  common  law.  ^J^  J^^, 

CuBBAN  V.  Tbxleavin. — There  remains  to  be  considered  only    pwty  not 
the  case  of  Outran  v.  Treleaveuy  in  which  the  Becorder  of  Ply-  i^^t^M^,— 
mouth  affirmed  a  conviction  of  magistrates  who  had  convicted   Evi^r^^f 
the  secretaries  of  three  trades  unions  in  Plymouth  for  having  dsfwidant^ 
intimidated  Mr.  Treleaven,  a  shipowner  in  that  town,  within  the    Conspiracy 
meaning  of  88  &  89  Vict.  c.  86,  s.  7,  sub-sect.  1.     The  circum-   f^^*^^] 
stances  were  very  much  like  those  of  the  last  case  on  which  we    petty  Act, 
have    decided.     In   order  to  prevent  the  employment  by   Mr.  1875—38  ^89 
Treleaven  of  non-union   men    the  three   secretaries  told  Mr.    J^o'^'fi^' 
Treleaven  that,  if  he  did  not  cease  to  employ  non-union  men,     ''   ' 
they,  the  secretaries,  would  call  off  from  their  employment  by 
him  all    the    members   of  their   three  respective   unions.     Mr. 
Treleaven  refused  compliance  with  their  demands,  and  thereupon 
the  secrekuries  called   off  their  respective  union  men,  who,  in 
obedience  to  the  call,  struck  work.     The  facts  are  stated  to  us  as 
follows  by  the  learned  Hecorder  in  the  case  which  he  has  sub- 
mitted to  us  :  ''  On  the  14th  Oct.  there  was  a  meeting  of  the 
unions,  at  which  it  was  resolved  to  adopt  the  course  which  the 
defendants  at  their  interview  had  stated  would  be  adopted,  and 
accordingly,  on  the  15th,  the  defendants,  in  the  presence  of  Mr. 
Treleaven,  whom  they  had  asked  to  attend,  made  the  following 
statement  to  Mr.  Treleaven's    workmen  and  others   who   were 
assembled  at  the  wharf :  ^  Inasmuch  as  Mr.  Treleaven  still  insists 
on    employing   non-union  men,  we,  your  officials,  call  upon  all 
union  men  to  leave  their  work.     Use  no  violence,  use  no  im- 
moderate language,   but  quietly  cease  to   work  and  go  home.' 
The  orders  then  given  were  obeyed,  and  the  union  men  who  were 
unloading  Mr.  Treleaven's  ships  immediately  ceased   unloading 
them,  although  they  had  not  completed  the  work  that  they  were 
under  contract  to  perform.'^     He  has  also  found  amongst  other 
facts,  or  rather  he  has  expressed  his  opinion  upon  the  two  follow- 
ing facts  or  points  in  these  words,  amongst  other  points  not 
necessary  to  be  considered  with  reference  to  the  particular  ques- 
tion of  intimidation :  ^*  That  the  defendants  did  not  desire  or 
intend  that  any  personal  violence  should  be  used  or  injury  done 
VOL.  xvn.  B  B 
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CoNNOB      to  Mr.  Treleaven  or  his  property ;  that  it  was  not  proved  that 

•2^^,       their  words    or   acts   were  likely,  directly,   to  cause  any  such 

GinsoN       violence  or  injury,  although  I  am  of  opinion  that  Mr.  Treleaven 

V.  was  not  unreasonably  afraid  that  such  violence  or  injury  might 

Odman*     o^our  from  the  action  of  the  members  of  the  union  in  consequence 

i.  of  the  strike,  but  against  the  wishes  and  intention  of  the  defen- 

TBELEAvmr.    dants ;  that  the  defendants  had  no  ill-will  against  Mr.  Treleaven 

iSoT        personally,  but  acted  with  the  object  of  obliging  all  the  labourers 

'        to  join  the  union  as  a  means  of  getting  employment,  and   of 

Intimidation  obtaining  for  the  members  of  the  unions  a  monopoly  of  the 
te^i^T?^*^  labour  of  the  port  as  I  have  described.^'     And  he  held,  as  the 
uniotir—      result  of  a  very  careful  and  able  examination  of  the  statutes  and 
TfMreat  to     authorities,  that  the  facts  above  stated  constituted  intimidation 
*^*/^^^  within  the  words  of  the  section,  and  that    the  appellants  were 
peiwn  or  wo-  properly  convicted  by  the  magistrates  of  intimidation.     We  are 
'pwty  not     unable  to  agree  with  him.     As  we  said  in  an  earlier  part  of  the 
thfrea^enedr-^  judgment.  We  do  not  propose  to  enter  upon  an  exhaustive  enume- 
E^^nyoTof  ^^^^^  ^^  ^  ^^^  possible  acts  which  do,  and  of  those  which  do  not, 
d^f»ndam;t^  constitute  intimidation  within  the  section.     But  we  say  that  to 
OonMpvracy   tell  an  employer  that  if  he  employs  workmen  of  a  certain  sort 
<md  Protec'^   ^^^  workmen  of  another  sort  in  his  employ  will  be  told  to  leave 
perty  Act,    ^^^  j  ^^^  to  tell  the  men  when  the  employer  will  not  give  way  to 
1875— 88  4*89  "leave  their  work,  use  no  violence,  use  no  immoderate  language, 
^*8  7  m'    ^^^  quietly  cease  to  work  and  go  home^'  (we  quote  the  language 
'  '     ^  ^'    of  the  Recorder),  this    is   certainly  not  intimidation  within  any 
reasonable  construction  of  the  statute.     Two  further  observa- 
tions are  necessary  in  order  to  make  our  judgment  complete  aod 
effective.     We  do  not  think  that  the  Legislature  intended  by  the 
change  of  words  in  the  1st  sub-section  of  the  7th  section  of  38  Sd 
89  Yict.  c.  86,  to  send  the  Courts  back  to  the  6th  Geo.  4,  c.  129, 
for  an  interpretation  of  the  word  intimidate,  although  the  later 
statute  of  Victoria  did  repeal  34  &  35  Vict.  c.  32,  which  limited 
intimidation  to  cases  which  would  justify  a  magistrate  in  binding 
over  to  keep  the  peace.     There  is,  indeed,  much  to  be  said  for 
the  view  entertained  by  my  learned  brother  Cave,  and  acted  upon 
by  him  (as  mentioned  by  the  Recorder  in  his  judgment)  in  a  case 
tried  before    him  at    Liverpool  {Reg,    v.    McKeevit,  Liverpool 
Assizes,  16th  Dec.  1890,  unreported),  viz.,  that  intimidation  in 
the  38  &  39  Vict.  c.  86,  must  still  be  limited  to  threats  of  personal 
violence  as  enacted  by  the  34  So  35  Vict.  c.  32.     It  may  become 
necessary  to  decide  this  point  in  time  to  come ;  it  is  not  now ;  and 
we  confine  ourselves  to  the  negative  statement  that  the  6  Geo.  4, 
c.  129,  is  not  now  on  this  subject  the  governing  st-atute.     The 
other  point  is  this  :  The  recorder  held  that,  though  an  agreement 
to  strike  to  benefit  themselves  would  be  now  a  lawful  agreement, 
a  strike  which  would  have  the  effect  of  injuring  an  employer  is 
illegal  and  indictable  at  common  law.     He  cites  in  support  of  his 
view  some  phrases  from  the  judgments  of  the  Lords  Justices  in 
the  case  of  the  Mogul  Steamship  Company  v.  McOregor  and  others. 
But  with  deference  he  has  somewhat  misapprehended  the  point 
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of  those  observations.  It  is  trae  that  where  the  object  is  injury, 
if  the  injury  is  effected,  an  action  will  lie  for  the  malicious  con- 
spiracy which  has  effected  it ;  and  therefore  it  may  be  that  such  a 
conspiracy,  if  it  could  be  proved  in  fact,  would  be  indictable.  But 
it  was  pointed  out  in  some  detail  by  the  court  of  first  instance  that 
where  the  object  is  to  benefit  one*self  it  can  seldom,  perhaps  it 
can  never,  be  effected  without  some  consequent  loss  or  injury  to 
someone  else.  In  trade,  in  commerce,  even  in  a  profession,  what 
is  one  man's  gain  is  another's  loss ;  and  where  the  object  is  not 
malicious  the  mere  fact  that  the  effect  is  injurious  does  not' make 
the  agreement  either  illegal  or  actionable,  and  therefore  not 
indictable.  The  recorder  finds  in  this  case  that  there  was  no 
malice  in  fact,  and  his  finding  is  inconsistent  with  the  conclusion 
that  the  agreement  was  either  criminal  or  unlawful.  For  these 
reasons  we  are  of  opinion  that  the  judgment  of  the  Recorder  can- 
not be  sustained,  that  it  must  accordingly  be  reversed  and  the 
conviction  quashed. 

CoiwicUona  qucLshed  in  Connor  v.  Kent  and  Curran  v, 
Treleaven.  Judgment  for  the  respondent  in  Gibson  v. 
Lawson. 

Solicitor  for  appellant  in  Connor  v.  Kent,  F.  A.  K.  Doyle,  agent 
for  Dix  and  Warlow,  Newcastle-upon-Tyne. 

Solicitors  for  respondent  in  Connor  v.  Kent,  Botterell  and  Boche. 

Solicitors  for  appellant  in  Oibaon  v.  Lawson,  Maples,  Teesdale, 
and  Co.,  agents  for  Lambert,  Gateshead. 

Solicitor  for  respondent  in  Oihson  v.  Lawson,  F,  A.  K.  Doyle, 
agent  for  Dix  and  Warlow,  Newcastle-upon-Tyne. 

Solicitors  for  appellant  in  Curran  v.  Treleaven,  8haen,  Boscoe, 
Massey  e^nd  Co. 

Solicitors  for  respondent  in   Owrran  v.  Treleaven,  Law  and 
Worssam,  agents  for  Bond  and  Pearce,  Plymouth. 
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QUEEN'S  BENCH  DIVISION. 

Friday,  June  12,  1891. 

(Before  Cays  and  Charlbb^  JJ.) 

Sfubling  (app.)  V.  Bantoft  (reap.)  (a) 

Market — PenaUy  for  selling  tollable  articles  outside  fnarket-^ 
"  Prescribed  Umits  '^ — Lease  by  borough  corporation  to  cattle 
salesman — Establishment  of  market  by  town  council  as  urban 
cmthority — Interference  with  "  rights,  powers,  and  privileges  "^^ 
88  ^  39  Vict.  c.  55,  ss.  166,  167  {Public  Health  Act,  1875) ; 
10  |- 11  Vict,  c.  14,  ss.  2  and  13  {Markets  and  Fairs  Clauses 
Act,  1847). 

The  business  of  a  general  auctioneer  and  cattle  salesman  was 
carried  on  by  B,  in  the  borough  of  Ipswich,  in  two  sale-yards 
held  by  him  as  lessee  and  under-lessee  respectively,  under  two 
leases  from  the  corporation  containing  express  covenants  for 
quiet  enjoyment. 

In  December,  1890,  the  corporation,  who  were  also  the  v/rba/n 
sanitary  authority,  opened,  under  the  provisions  of  the  Public 
Health  Act,  1875,  arid  the  Markets  and  Fairs  Clauses  Act,  1847^ 
a  market  in  the  borough  tvith  a  Ust  of  tolls  and  bye-laws. 

In  March,  1891,  8.  was  charged  under  sect.  13  of  the  Markets  and 
Fairs  Clauses  Act,  1847,  at  the  borough  petty  sessions^  on  two 
separate  informations,  with  having  sold  in  his  sale-yards,  otd^ 
side  the  m^a/rket-place,  but  within  the  borough,  two  bullocks  and 
two  horses,  for  which  toll  was  authorised  to  be  taken  in  the 
market,  and  was  convicted  and  fined. 

Held,  on  a  case  stated,  thai  the  conviction  was  right ;  that  the 
corporation  could  not,  for  their  oum  benefit,  deprive  themselves 
as  urban  sanitary  authority  of  powers  given  them  by  statute  to 
be  exercised  for  thepuhUc  benefit ;  that  8.  had  no ''  right,  potver, 
or  privilege,^'  within  the  proviso  of  sect,  166  of  the  Public  Health 
Act,  1875  ;  and  that  the  limits  prescribed  in  that  section  by  the 
words  *' within  their  district"  were  ^^ prescribed  limits''  within 
the  meaning  of  sect,  IS  of  the  Markets  and  Fairs  Clauses  Act, 
1847. 

(^ASES  stated  under  sect.  33  of  the  Sammary  Jnrisdiction 
^    Act,  1879,  by  magistrates  for  the  boroagh  of  Ipswich. 

Casb  I. 
1.  The  appellant  was  sammarily  convicted  at  petty  sessions  on 

(o)  Reported  by  Mbtdi  Lb  Pibl,  Usq.,  BuTi8tor.at.Law. 
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the  2nd  day  of  March^   1891^  by  justioes  of  the  borougli  of     SpraLnco 
Ipswich^  and  fined  Is.  upon  an  information  laid  against  him  (the     ^  ^ 


appellant)  by  William  Bantoft,  town  clerk^  and  clerk  to  the  urban 
sanitary  aathority  of  the  borough  of  Ipswich.  1891. 

2.  The  charge  laid  in  the  said  information  was^  that  the  appel-  ^   7~r  ^  , 
lant,  on  the  24th  day  of  February  last^  at  the  parish  of  St.  Peter^     ^^  tollable 
in  the  borough  aforesaid,  after  the  market-place  was  opened  for     articiet — 
public  use  in  the  said  borough,  not  then  being  a  licensed  hawker,   FV^^  ^^. 
unlawfully  did  sell  and  expose  for  sale  in  a  certain  place  then  ^!!1^m^ 
known  as  Spurling's  Sale-yard,  within  the  limits  of  the   asii  ment  of  atatvi^ 
borough  (as  defined  by  the  Public  Health  Act,  1875,  with  which   *on/  market 
is  incorporated  the  Markets  and  Fairs  Clanses  Act,  1847),  but     ^HJJtea^ 
not  within  the  market  there  established  in  pursuance  of  sect.  166  authority^ 
of  the  first-mentioned  Act,  and  opened  for  public  use  within  the   Proceedings 
limits  aforesaid,  and  certified  to  be  completed  and  fit  for  public  ^^|[(^*^^^^ 
use  as  and  in  manner  prescribed  by  the  before-mentioned  Markets  ^jnterfereMe 
and  Fairs  Clauses  Act^  1847,  nor  within  his  own  dwelling-place  vfith  righu, 
or  shop  there,  certain  marketable  articles,  to  wit,  two  bullocks  in  ix>y»*j^«*^ 
respect  of  which  tolls  were  by  or  in  pursuance  of  the  said  Acta    derogation 
duly  authorised  to  be  taken  in  the  said  market.  from  grants 

8.  Upon    the  hearing  of   the  said  information  the  following    ^^JJf^^^ 
facts  were  either  proved  or  admitted  by  the  respective  parties :      ^0  J*  llVict. 

(a)  By  an  agreement  for  granting  a  building  lease,  dated  the     c.  14,  m.  2 
9th  day  of  November,  1846,  the  mayor,  aldermen,  and  burgesses    ^^A^^^ 
of  the  borough  of  Ipswich  agreed  to  grant  a  lease  or  leases  of  ^^  ^  266 
some  thirty  acres  of  corporation  land  situate  within  the   said         167. 
borough  but  on  the  outskirts  of  the  town,  to  certain  persons  or 

their  nominees  upon  the  terms  and  conditions  therein  mentioned. 

(b)  At  that  time  and  subsequently  down  to  the  year  1856, 
cattle,  sheep,  and  other  animals  were  usually  sold  at  weekly  sales 
upon  land  near  the  centre  of  the  town  of  Ipswich,  belonging  to 

Erivate  individuals  who  collected  payments  for  such  use  of  their 
knd. 

(c)  In  the  year  1856  these  sales  were  discontinued,  and  the 
said  mayor,  aldermen,  and  burgesses  erected  pens  and  other 
accommodation  upon  land  belonging  to  them,  and  forming  a 
more  suitable  site.  This  land  is  within  the  said  borough  and 
adjoins  the  thirty  acres  comprised  in  the  said  agreement  of  the 
9th  day  of  November,  1846,  but  is  divided  therefrom  by  an  inter- 
vening public  highway. 

(d)  !nrom  the  year  1856  down  to  December,  1890,  the  site  thus 
provided,  which  is  now  known  as  the  cattle  market,  was  used  for 
the  purposes  of  weekly  sales,  and  the  said  mayor,  aldermen,  and 
burgesses,  or  the  tenants  to  whom  they  from  time  to  time  let  the 
same,  continued  to  collect  certain  charges  from  all  persons  using 
it  as  a  market  place.  During  the  greater  part  of  this  period,  as 
hereinafter  stated,  sales  of  cattle  were  simultaneously  held  upon 
premises  of  the  appellant  by  himself  and  his  predecessors  in  title, 
and  no  payments  were  claimed  by  the  corporation  in  respect  of 
such  safes. 
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SpuBLmo         (e)  By  an  indenture  of  lease  dated  the  15th  day  of  Jane^  1864^ 
Baittoft     ^       made  in  porBuance  of  the  said  agreement  of  1846,  the  said 

'     mayor,  aldermen,  and  burgesses  leased  to  the  late  partner  and 

1891.       predecessor  in  title  of  the  appellant  a  piece  of  land  forming  part 
Market^SaU  ^^  *'^®  ®^^^  thirty  acres,  and  fronting  upon  the  said  highway,  for 
oftoUable    »  t^rm  of  fifty-eight  years  from  Michaelmas,  1863,  at  a  yearly 
article—    rent  of  4Z.  Ss.  id,,  certain  sums  having  been  expended  thereon  (in 
Pmaityfor   (jjj^  erection  of  good  and  substantial  stables  and  other  buildings), 
^ZFala&uX  ^^  ^^  ^^^  ^^^^  lease  recited,  suitable  for  the  appellant's  business. 
mmt  of  stain-      (/)  Prior  to  and  at  the  commencement  of  the  said  lease  the 
tory  marliet  appellant  and  his  late  partner  the  above-named  predecessor  in 
iwtuLry     ^^*^®^  YfQve  Carrying  on  business  on  the  premises  so  leased  to  them 
authority^  as  above  stated  as  general  auctioneers  and  cattle  salesmen,  for 
Proceedings  which  purpose  alone  the  said  premises  at  that  time  were  occupied 
ogaiMiV^B  ^7  *^6™>  ^^'^  from  that  time  down  to  the  present  the  appellant 
—interferencB  has  occupied  and  he  still  occupies  the  said  premises  for  the 
wiih  rights,  purposes  of  his  Said  business  of  a  general  auctioneer  and  cattle 
^w^Sa  e^  salesman,  and  the  said  premises  are  now  known  as  Spurling's 
Derogation   Sale-yard. 
from  grant—      {g)  In  December,  1867,  and  in  November,  1868,  the  said  mayor, 
^m^T^^    aldermen,  and  burgesses  leased  certain  land  adjacent  to  the  afore- 
10  4*  iiVict.  ^^^  sale-yard,  but  not  forming  any  part  of  the  said  thirty  acres, 
c.  14,M.  2    subject  to  the  said  agreement  of   1846,  to  one  George  Philip 
^R^^l^     Freeman,  on  the  terms  stated  in  tbe  leases  of  these  dates,  part 
e.  55  ss,  166  ^^  ^^^^  terms  being  that  the  said  George  Philip  Freeman  should 
167.      *  pay  to  the  lessors  certain  sums  of  money  therein  mentioned  for 
all  horses,  cattle,  pigs,  and  sheep  exhibited  for  sale,  or  sold  on 
the  lands  by  the  said  leases  respectively  demised.     In  the  year 
1871,  the  said  George  Philip  Freeman  having  become  bankrupt, 
the  said  mayor,  aldermen,  and  burgesses  sold  to  appellant  certain 

Jens  and  other  fixtures  which  had  belonged  to  the  said  George 
hilip  Freeman,  and  had  been  used  by  him  for  sales  of  cattle, 
and  which  said  pens  and  fixtures  the  appellant  erected  upon  the 
land  so  leased  to  him  by  the  said  indenture  of  the  15th  day  of 
June,  1864. 

(h)  By  an  indenture  of  lease,  dated  the  8th  day  of  August,  1888, 
the  said  mayor,  aldermen,  and  burgesses  leased  to  the  appellant 
a  further  piece  of  land  immediately  adjoining  the  sale-yard  afore- 
said (but  not  forming  part  of  the  thirty  acres  comprised  in  the  said 
agreement  of  1846),  for  a  term  of  thirty-one  years  from  Michaelmas, 
1882,  at  a  yearly  rent  of  lOL,  but  the  bullocks  mentioned  in  this 
case  were  not  sold  upon  the  limd  leased  by  the  said  last-mentioned 
indenture. 

{%)  The  said  sale-yard  and  premises  upon  which  the  appellant 
has  expended  upwards  of  20002.  now  consist  of  a  brick-built 
counting-house  or  offices  facing  the  said  highway,  and  over- 
looking the  cattle  market,  and  of  an  extensive  yard,  partly 
roofed  in,  but  with  open  sides  fitted  with  pens  and  other 
appliances  covering  a  considerable  area  at  the  rear  of  the  said 
offices,  all  of  which  erections  by  the  terms  of  the  lease  most  be 
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maintained  and  left  for  the  said  mayor,  aldermen,  and  bnrgesseB  Spusung 

of  the  boroagh  of  Ipswich,  at  the  expiration  of  the  term.     There  ..    '^• 

iq  no  building  erected  npon  the  said  premises  other  than  the  said  t 

offices,  and  the  same  are  used  only  in  the  daytime,  and  for  the  1891. 

purposes  of  the  appellant  in  his  business  as  an  auctioneer.     No  r~ 

person  resides  at  or  sleeps  upon  the  said  premises,  or  ever  has  oftluahU 

resided  there.  articles^ 

(ft)  On  the  14th  day  of  August,  1889,  the  said  mayor,  aldermen,  .P«*w%  for 

and  burgesses,   acting  by   the   council   as   the   urban   sanitary  ^s^MUh^ 

authority  for  the  said   borough  under  the   Public   Health  Act,  ment  of  statu- 

J  875,  resolyed  to  establish  a  market  under  the  provisions  of  such  ^^7  fnarkst 

Act.  ^Ju"^ 

(Z)  At  a  quarterly  meeting  of  the  council  of  the  borough  of  authoriUf— 
Ipswich,  duly  convened  and  held  on  the  14th  day  of  May,  1890,  Proceeding$ 
it  was  resolved  as  follows :  ^  authoHt^ 

(a)  Thftt  a  leaae  be  gnuited  to  the  urban  sanitary  anthority  of  this  borongh  of  the  ^^^^j^^^^^ 
cattle  market,  place,  hone-sheds,  cattle-lairs,  and  premises  (as  now  occupied  by  Mr.    ^^     rignu, 
0.  S.  Orriss),  for  the  term  of  one  year  from  the  24th  day  of  June  next,  at  the  rent  of   P^y^^*  ^^^ 
806/.  for  the  purposes  of  the  market  intended  to  be  established  by  the  urban  sanitary    ^^T^^f f 
authority.    The  said  authority  to  pay  aU  rates  and  taxes,  and  to  do  all  such  repairs  ^^^^^^ 
as  may  be  necessary.  J^  ^I!!!" 

(6)  That  the  council,  as  the  urban  sanitary  authority  of  this  borough,  take  from     ^T^^cpbed 

the  corporation  a  lease  for  one  year  of  the  cattle  market  and  premises  above  men-       wn^    ^ 

tioned,  at  the  rent  of  806iL  for  the  purposes  of  a  site  for  the  market  intended  to  be  ^^  4"  '  ^  Vict, 

established  by  them.  <^- 1^*  »•  ^ 

^  and  13— 

QQ     X    QQ     P'4/*f 

(m)  On  the  6th  day  of  December,  1890,  the  said  urban  sanitary  ^  ^  ^^  ^66 
authority  having  expended  a  large  sum  in  improving  the  site  and         167. 
equipments  of  the  said  cattle  market,  and  having  duly  advertised 
their  intention  so  to  do,  and  having  obtained  a  certificate  by  two 
justices  as  to  the  completion  and  fitness  for  the  use  of  the  said 
market,  duly  opened  the  same  as  a  cattle  market  for  public  use. 

(n)  Since  the  opening  of  the  said  cattle  market  (and  previously 
thereto)  all  the  statutory  steps  necessary  to  be  taken  have  been 
duly  taken  for  the  establishment  and  regulation  of  the  said 
market,  and  the  list  of  tolls  and  the  bye-laws  thereof  have  been 
duly  made,  sanctioned,  exhibited,  and  published  in  accordance 
with  the  provisions  of  the  Public  Health  Act,  1875,  and  the 
Markets  and  Fairs  Clauses  Act,  1847. 

(o)  On  the  24th  day  of  February,  1891,  being  a  market  day, 
and  the  said  market  being  then  open  for  use,  the  appellant  sold 
at  the  portion  of  his  sale-yard  included  in-  the  lease  of  1864, 
within  the  limits  of  the  said  borough  but  not  within  the  said 
market  there  established  as  aforesaid,  two  bullocks. 

{p)  Under  the  published  list  of  tolls  of  the  said  market  a  toll 
is  authorised  to  be  taken  in  respect  of  each  bullock  using  the  said 
market.     No  toll  was  paid  in  respect  of  the  said  two  bullocks. 

4.  At  the  said  hearing  the  following  documents  were  admitted, 
and  shall  be  taken  as  and  form  part  of  this  case :  The  above- 
mentioned  leases  of  1864  and  1883  together  with  the  said  agree- 
ment of  the  9th  day  of  November,  1846,  which  is  recited  in  the 
said  lease  of  1864.    There  also  may  be  referred  to  for  the  purposes 
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Spubuno  of  tliis  case  tlie  following  docnments  :   Two  indentures  of  lease 

g   ^  dated  respectively  the  27tli  day  of  December,  1867,  and  the  9th 

'  day  of  NoTember,  1868,  and  made  between  the  aforesaid  mayor, 

1891.  aldermen,  and  bargesses  of  Ipswich,  and  the  said  George  Philip 

M  iMt^  s  I  ^^^^^^^  }   ^^®  minutes  of  the  meetings  of  the  town  council  and 

of  tollable  ^f  *^®  urban  sanitary  authority  of  the  14th  day  of  August,  1889, 

articleg—  and  the  14th  day  of  May,  1890 ;    the  reports  of  the  estate  com- 

infiZ^^JZt  ^^^^^^  ^**®^  *^®  ^^^  ^^y  ^*  November,  1881,  and  the  10th  day  of 
^£^^a5K<lt.  May,  1890 ;  and  the  published  schedule  or  list  of  tolls  of  the  said 
fn&nt  of  ataiu-  market. 
'T'  "^^^       ^'  The  appellant  contends  that  the  conviction  was  wrong  in  law 

sl^Ua^  on  the  following  grounds  : 
authority—  {o)  That  he,  the  appellant,  had  rights  and  privileges  within 
Proceedingi  the  proviso  of  sect.  166  of  the  Public  Health  Act,  1875,  with 
oga^nH^swe  ^^^^^  ^^®  market  established  under  that  Act  could  not  interfere. 
—Interference  (&)  That  the  corporation  was  precluded  by  the  aforesaid  leases 
withrighte,  and  the  Covenants  therein  contained,  and  by  their  conduct  in 
porversy  and  relation  to  the  letting  of  the  said  land,  from  demanding  in  their 

9yr%v%le(ie8'~~~  • 

Derogation    Capacity  of  Urban  sanitary  authority  tolls  or  penalties  in  respect  of 
from  gramifr—  sales  Conducted  by  the  appellant  on  the  said  land,  which  is  the 

^w^^i*^^    sale-yard  now  in  question. 
10  ^  ll'  Vict.      (^)  ^At  the  corporation  cannot  derogate  from  their  own  grants 

e.  14, 88,  2    under  the  said  leases. 
««*?f.i^  .       (d)  That  the  sale  of  the  said   bullocks  was  effected  by  the 
e.  55  M.  166  ^PP^il^^^  under  his  rights  as  lessee  of  the  corporation,  with  which 
'l67.      '  the  establishment  of  the  market  did  not  interfere. 

(e)  That  the  said  bullocks  sold  by  him  were  not  sold  within  the 
limits  of  the  market,  and  were  not  tollable. 

6.  The  respondent  contends  that  the  appellant  was  properly 
convicted  upon  the  grounds  appearing  by  the  premises. 

The  question  for  the  opinion  of  the  court  is  whether  the 
appellant  was  rightly  convicted. 

Cass  II. 

Paragraphs  1,  2,  8  (a),  {h),  and  (e)  were  the  same,  with  the 
exception  that  the  charge  was  for  selling  two  horses,  as  paragraphs 
1,  2,  8  (6),  (c),  and  (d)  of  Case  I. 

3.  {d)  By  an  agreement  for  granting  a  building  lease  dated 
the  18th  day  of  March,  1867,  and  made  and  expressed  to  be  in 
substitution  for  an  agreement  of  the  9th  day  of  November,  1846, 
the  said  mayor,  aldermen,  and  burgesses  agreed  to  grant  a  lease 
or  leases  of  the  residue  then  unleased  of  the  land  comprised  in  the 
said  agreement  of  the  9th  day  of  November,  1846,  and  adjoining 
the  said  cattle  market,  and  also  within  the  limits  of  the  borough, 
and  including  the  premises  now  used  as  a  sale-yard  for  horses  by 
the  appellant  as  hereinafter  stated,  to  certain  persons  or  their 
nominees  for  seventy-five  years  irom  the  29th  day  of  September, 
1866,  and  upon  the  terms  and  conditions  therein  mentioned. 

{e)  Same  as  Case  I.,  8  {g). 

if)  By  c^  indenture  of  lease  dated  the  16th  day  of  December^ 
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1868^  and  made  in  parsaance  of  the  said  agreement  of  the  18th     Spuruxq 
day  of  March^  1867^  the  said  mayor^  aldermen^  and  bargesses  ^' 

leased  the  said  premises  together  with  other  hereditaments  con-         

taining   some  9a.  2r.  9p.  in  all^  to  John   Ghevallier  Cobbold,        1891. 
William  Pretty,  and  Alexander  Francis  Nicolson,  for  a  term  of         ~  ^  , 
seventy-five  years  from  the  29th  day  of  September,  1866,  at  a     ^f  tollable 
yearly  rent  of  60Z.  articles  - 

(jf)  By  an  indenture   of  underlease,   dated   the   25th    day  of  .^«w«"y  M 
October,  1882,  after  reciting   {inter   alia)    that  the  said   John  ^^sJtuhiuii 
Ghevallier   Cobbold^    William    Pretty,  and    Alexander   Fn,nc\&  ment  of  statu- 
Nicolson,  on  or  aboat  the  26th  day  of  February,  1870,  agreed    ^nf  r^rket 
with  John  Sparling,  the  late  father  and  partner  of  the  appellant,      aanii^ 
to  grant  to   him   a    lease   of   the    hereditaments    thereinafter   authority— 
described,  and  the  death  of  the  said  John  Ghevallier  Gobbold,    Proceedings 
the  said  WUliam    Pretty,    and    Alexander    Francis    Nicolson,  ^^.^^*'^^^^ 
demised  a  plot  of  land  containing  forty  rods,  and  forming  part  ^interferer^ce 
of  the  said  premises,  to  Gharles  Sparling  as  surviving  executor   with  rights, 
of  the  will  of  the  said  John  Sparling,  for  the  remainder  of  the    ^**?^'  ^*^ 
said  term  of  seventy -five  years,  at  a  yearly  rent  of  15Z.  derogation 

(h)  By  another  indenture  of  underlease,  dated  the  26th  day  of  from  grant— 
October,    1882,   after  reciting    {inter  alia)  that  the  said  John    ^^^^^ 
Ghevallier   Gobbold,   William    Pretty,   and  Alexander   Francis  ^q  /*il  Vict, 
Nicolson,  in  or  about  the  month  of  September,   1876,  agreed    c.  14,  ss.  2 
with  the  appellant  and  his  then  late  partner  to  grant  them  a     ^^  ^^t 
lease  of  the  hereditaments  thereinafter  described,  and  the  death  ^  ^^  ^  ^^ 
of  the  said  John  Ghevallier  Gobbold,  the  said  William  Pretty        167. 
and  Alexander  Francis  Nicolson   demised  an  adjacent  plot  of 
land  containing  thirty-three  and  a  half  rods  and  thirty-one  feet, 
forming  the  remainder  of  the  said  premises,  to  the  appellant  for 
the  remainder  of  the  said  term  of  seventy-five  years,  at  a  yearly 
rent  of  lOZ. 

{i)  By  an  indenture  of  assignment,  dated  the  31st  day  of 
October,  1882,  the  said  Gharles  Spurling  assigned  the  said 
underlease  of  the  25th  day  of  October  then  current  to  the 
appellant. 

{j)  For  twelve  years  prior  to  the  granting  of  the  said  under- 
lease of  the  25th  day  of  <  >ctober,  1882,  and  for  six  years  prior  to 
the  granting  of  the  underlease  of  the  26th  day  of  October,  1882, 
the  appellant  and  his  late  partners  were  carrying  on  business  on 
the  premises  thereby  respectively  demised  as  general  auctioneers 
and  cattle  salesmen,  and  during  and  since  that  time  he  has  occu- 
pied them,  and  he  still  occupies  them  for  the  purpose  of  his  said 
business  and  for  no  other  purpose,  using  them  more  particularly 
as  a  sale-yard  for  horses. 

{k)  At  the  date  of  the  granting  of  the  said  underleases  the 
appellant  or  his  firm  had  fitted  up  the  said  premises  as  a  public 
sale-yard  for  horses,  and  during  his  occupation  the  appellant  or 
his  firm  had  spent  upwards  of  800Z.  in  buildings  on  the  said 
premises  to  fit  such  premises  for  the  purposes  of  his  said 
business,  and  which  buildings  are  by  the  terms  of  the  said  under- 


Bantoft. 
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Spublino     leases  to  be  left  for  the  benefit  of  the  said  mayor^  aldermen,  and 
J^^      burgesses. 

*"  (Q  The  said  premises  consist  of  an  open  sale-yard  measuring 

1891.       about  seventy-three  rods  and  a  half.     Upon  the  said  yard  are 

- —       stables  built  of  brick  and  slate,  and  horse  and  cattle  pens.    There 

^oftoUahle    ^^  ^^  dwelling-placo  or  office  on  the    said  premises,  nor  does 

aHicUa—    anyone  reside  or  sleep  there,  but  the  same  are  used  only  for  the 

Penalty  for  purpose  of  the  sales  aforesaid.     The  said  premises  are  situate 

^—EstM^-  close  to  a  larger  sale-yard  also  belonging  to  the  appellant,  and 

ment  of  itaiu.  are  distant  about  100  yards  from  the  cattle  market  aforesaid. 

tory  market       (m),  (w),  (o),  {p)  Same  as  Case  I.,  3  (4),  {I),  (m),  (n). 

^a^iur"  (3)  ^°  ^^^  ^^^^  ^^y  ^*  February,  1891,  being  a  market  day, 
J^hority^  &nd  the  Said  market  being  then  open  for  use,  the  appellant  sold 
Proceedings  by  auction  at  his  said  sale-yard  for  horses  within  the  limits  of  the 
by  authority  g^|^  boroufifh,  but  not  within  the  said  market  there  established  as 

against   lessee    /.  'j    x        i_ 

•^Inteiference  woresaid,  two  norses. 

with  rights,       (r)  Under  the  published  list  of  tolls  of  the  said  market  a  toll 

powers,  and  {g  authorised  to  be  taken  in  respect  of  each  horse  using  the  said 

%m>gaUon    ™arket.     No  toll  was  paid  in  respect  of  the  said  two  horses. 

frwn  grant-^      4.  At  the  hearing  the  following  documents  were  admitted,  and 

Prescribed    shall  be  taken  as  and  form  part  of  this  case  :  Two  indentures  of 

10  TliFtct  underlease  dated  respectively  the  25th  and  26th  days  c  f  October, 

c.  14,  ss,  2     1882  ;  the  said  assignment  of  the  31st  day  of  October,  1882 ; 

and  13—     the  af ore- mentioned  lease  of  the  16th  day  of  December,  1868; 

^56  w  lee'  ^^^  ^^^  ^^^  agreement  of  the  13th  day  of  March,  1867. 

167.  '  5'  There  may  be  referred  to  also  for  the  purpose  of  this  case  : 
Two  indentures  of  lease  dated  respectively  the  27th  day  of 
December,  1867,  and  the  9th  day  of  November,  1868,  and  made 
between  the  said  mayor,  aldermen,  and  burgesses  of  Ipswich, 
and  George  Phillip  Freemau,  and  an  agreement  dated  the  9th 
day  of  November,  1846,  and  made  between  the  said  mayor, 
aldermen,  and  burgesses  of  Ipswich,  and  John  Chevallier 
Cobbold,  John  Footman,  and  John  Clarke.  The  published 
schedule  or  Jist  of  tolls  of  the  said  market.  The  minutes  of  the 
meeting  of  the  town  council,  and  of  the  urban  sanitary  authority 
of  the  14th  day  of  August,  1889,  and  the  14th  day  of  May, 
1890. 

6.  The  appellant  contended  that  the  conviction  was  bad  in  law 
on  similar  grounds  to  those  relied  upon  in  Case  I. 

7.  The  respondent  contends  that  the  appellant  was  properly 
convicted  upon  the  grounds  appearing  above.  The  question  for 
the  opinion  of  the  court  is  whether  the  appellant  was  rightly 
convicted. 

By  sect.  166  of  the  Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55)  : 

Where  an  urban  authority  are  a  local  board  or  improvement  oommissionerB,  they 
shall  have  power,  with  the  consent  of  the  owners  and  ratepayers  of  their  district 
expreaaed  by  resolution  passed  in  manner  provided  by  schedule  8  to  this  Act,  and 
where  the  urban  authority  are  a  town  council,  they  shall  have  power,  with  the  consent 
of  two-thirds  of  their  number,  to  do  the  following  things,  or  any  of  them,  within  their 
district :  to  provide  a  market-place,  and  oonstmct  a  market-house,  and  other  con- 
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▼enienoeo,  for  the  pmpoM  of  holding  markets;  to  pronde  hoiues  and  plaoee  for  SruRUxo 

weighing  oarts ;  to  make  coii?eziient  approaches  to  such  market ,  to  provide  all  such  t7. 

matters  and  things  as  may  be  necessary  for  the  convenient  ase  of  such  market ;  to  Barioft. 

porohase  or  take  on  lease  land,  and  public  or  private  rights  in  markets  and  tolls  for 

any  of  the  foregoing  purposes ;  to  take  stallages,  rents,  and  tolls  in  respect  of  the  use  1891. 

by  any  person  of  such  market :  But  no  market  shall  be  established  in  pursuance  of  

this  section  so  as  to  interfere  with  any  rights,  powers,  or  privileges  enjoyed  within  the  Market—  BaU 

district  by  any  person,  without  his  consent.  of  tollable 

Sect.  167  provides   that  the  proTisions  of  the  Markets  and   p^u^^ 
Fairs  Claases  Act,  1847,  so  far  as  they  relate  to  markets,  shall  be  infHngement 
incorporated  with  those  of  the  Public  Health  Act,  1875,  and  that  —Eetahiish- 
an  urban  authority  may,  with  respect  to  any  market  belonging  to  ^orumaiiet' 
them,  make  bye-laws  for  any  of  the  purposes  mentioned  in  sect,      by  u^han 
42  of  the  Markets  and  Fairs  Clauses  Act,  1847,  so  far  as  those      eanitary 
purposes  relate  to  markets,  and  printed  copies  of  the  bye-laws  so   ^jji^^™ 
made  shall  be  conspicuously  exhibited  in  the  market.  ^  autiiorUy 

Sect.  13  of  the  Markets  and  Fairs  Clauses  Act,  1847  (10  Vict,  against  leseee 
c.  14),  provides :  "^^fc^^wT 

After  the  market  place  is  opened  for  public  use,  every  person  other  than  a  licensed  potosrs,  and 
hawker,  who  shall  sell  or  expose  for  sale  in  any  place  within  the  prescribed  limits,  pritnlegee — 
except  in  his  own  dwelling-place  or  shop,  any  articles  in  respect  of  which  tolls  are  by     Derogation 

the  special  Act  authorised  to  be  taken  in  the  market,  shall  for  ovexy  such  offence  be  from  gra/nt 

liable  to  a  penalty  not  exceeding  40«.  Preecrihed 

Fmlay,  Q.C.  {Poyaer  with  him)  for  the  appellant. — The  lo  ^*^ii  "fwj*. 
question  is  whether,  having  granted  these  leases  for  the  e.  14,  m.  2 
express  purpose,  as  it  is  submitted  it  is  found  in  each  case,  of  qo^A^qi^^ 
cattle  sales,  the  corporation  are  to  be  at  liberty  to  prohibit  the  ^  ^  „  k^q' 
use  of  the  premises  for  which  they  were  taken.  Sect.  13  of  the  167. 
Markets  and  Fairs  Clauses  Act,  being  a  penal  clause,  must  be 
construed  strictly.  Under  that  section  a  necessary  ingredient  in 
the  offence  is  that  the  sale  should  take  place  ''  within  the 
prescribed  limits,''  and  by  sect.  2  ''  prescribed  limits  "  mean  the 
limits  ''  prescribed  for  that  purpose  in  the  special  Act.''  Now, 
in  this  case,  assuming  the  I^ublic  Health  Act  to  be  the  *'  special 
Act,"  there  are  no  limits  prescribed  by  sect.  166,  within  which 
except  in  the  market,  sales  of  tollable  articles  shall  not  take 
place.  That  section  merely  defines  what  the  district  shall  be 
which  is  to  be  under  the  urban  sanitary  authority,  and  makes 
the  limits  of  that  district  the  same  as  those  of  the  borough. 
[Cayx,  J. — It  is  not  necessary  to  prescribe  the  limits  by  any 
particular  form  of  words.  If  you  can  gather  from  the  district 
what  the  limits  of  the  markets  are,  that  is  quite  enough.]  Why 
have  they  not  said  in  sect.  13,  "  Within  the  district  for  the  use 
of  which  the  market  has  been  provided?"  [Cave,  J. — That 
seems  to  me  exactly  what  they  have  said  in  other  words. 
Ghables,  J. — If  this  point  was  a  good  one,  it  is  singular  that  in 
Fearon  v.  Mitchell,  27  L.  T.  Rep.  N.  S.  33 ;  L.  Rep.  7  Q.  B.  690, 
it  was  not  taken.]  The  rights  acquired  by  the  appellant  under 
these  leases  from  the  corporation  cannot  be  affected  by  the  act  of 
the  corporation,  in  another  capacity,  opening  this  market.  The 
corporation  cannot  take  away  that  which  they  have  given  by 
grants  in  which  they  expressly  covenant  for  quiet  enjoyment. 
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Spubldto     [Cave,  J. — I  should  say  that  the  covenant  for  quiet  enjoyment 
Bantoft      ''^^^^l^  ^^^  *PP^y  here,  otherwise  you  are  making  a  warranty  of  it. 

'     All  that  such  a  covenant  means  is,  that  you  shall  not  be  turned 

1891.        out  by  the  lessor.]     It  is  submitted  that  the  appellant  is  a  person 

wZgoie  exempted  by  the  proviso  in  sect.  166  of  the  Public  Health  Act. 

oftoilabu    He  referred  to  Caswell  v.  Cook  (11  C.  B.  N.  S.  637) ;  Dennett  v. 

articles—     Athsrton  (L.   Rep.  7  Q.  B.  316 ;  41    L.  J.  165  Q.  B.)  ;  Shaw  v. 

MHnl^i  ^^^^^  (2  H.  &N.  858;  27  L.J.  253  Ex.) 

^EsUM^       iumZej/  Smith,  Q.C.  (Sherrington  with  him)  for  the  respondent. 
ment  of  staUt-  — This  power  to  establish  a  market  is  given  to  the  urban  sanitary 
^pf  *^^  authority  for  the  good  of  the  public  whom  they  represent,  and,  even 
Mmiitu^     ^^  *^®  corporation,  for  their  own  benefit,  had  directly  covenanted 
authority—  that  they  would  not  put  in  force  the  power  given  them,  such  a 
Proceedim^a  covenant  would  be  against  public  policy,  and  would   not   bind 
against  l^e  ^^^^^  successors.     The  doctrine  of  estoppel  cannot  be  applied  to  a 
—Interfertnee  common  informer.     To  be  within  the  exemption  clause  of  sect. 
with  rights,   166,  the  appellant  must  be  a  person  having  market  rights;  the 
^^^^laaftiH-  corporation  at  the  time  these  leases  were  granted  had  no  power 
Derogation   to  grant  any  market  rights  at  all,  but  merely  to  lease  the  land. 
from  grants  '{  here  is  an  express  covenant  here  for  quiet  enjoyment,  and  that 
^i^iu^    beiug  so,  there  cannot  be  also   an  implied  covenant  for  enjoying 
10  ^  11  Vict,  the  premises  in  any  particular  manner  :  {Line  v.  Stevenson^  7  Scott 
c.  14,  M.  2    69  ;  5  Bing.  N.  C.  183.)     The  corporation  have  not  covenanted 
^^^     in  any  way  that  they  would  not  establish  a  market,  and  they  have 
e.  65,  ss.  leei  ^^t  derogated  from  their  grant.      The  limits  for  the  purposes  of 
167.      *  the  market  are  prescribed  by  sect.  166  of  the  Public  Health  Act, 
by  which,    where  a   town  council    are  also  an  urban   sanitary 
authority,  they  can  only  exercise  "within  their  district'*  the 
powers  there  given  to  them.     He  also  referred  to  Mlis  v.  May  or , 
^c,  of  Bridgnorth  (8  L.  T.  Rep.  N.  S.  668  ;  82  L.  J.  273,  C.  P.) ; 
Bradlaugh  v.  Clarke  (48  L.  T.  Rep.  N.  S.  681 ;  8  App.  Cas.  354) ; 
Re  Stapleford  Colliery  Company  ;    Barrovj^a  case  (14  Ch.  Div. 
432  ;  49  L.  J.  253, 498,  Oh.) ;  Robinson  v.  Kilvert  (61  L.  T.  Rep. 
N.  S.  60 ;  41  Ch.  Div.  88. 
Finlay,  Q.C.  replied. 

Cavx,  J. — In  this  case  my  mind  has  somewhat  fluctuated 
during  the  argument.  It  is  said,  in  the  first  place,  that  the 
market  has  not  been  legally  established  within  sect.  166  of  the 
Public  Health  Act,  1875,  because,  it  is  said,  the  appellant  is  a 
person  enjoying  a  right  within  this  district  with  which  the  market 
will  interfere,  and  that  it  has  not  been  established  with  his 
consent.  Now,  with  regard  to  the  case  of  Fearon  v.  Mitchell  {ubi 
sup,),  it  seems  to  me  to  be  there  settled  that  the  right,  power, 
or  privilege  which  is  there  referred  to,  must  be  a  right  in  the 
nature  of  a  franchise,  and  that  which  it  contemplates  is  that, 
when  a  person  has  got  a  franchise  of  a  market,  whether  by  demise 
or  otherwise,  that  franchise  is  not  to  be  interfered  with,  as  long 
as  it  exists,  without  the  consent  of  the  person.  Now,  no  such 
franchise  exists  in  this  case,  and  I  do  not  think  therefore,  that 
those  words  of  the  proviso  in  sect.  166  apply  to  this  particular 
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case.      Then  it  is  said,  althoagh  that  may  be   so,  where    the     Spuruno 
alleged  right  is  one  which  has  been  conferred  upon  the   person     ^   ''* 

who  claims  to  exercise  it,  by  persons  other  than  those  who  have       

the  option  given  them  of  establishing  the  market,  yet  where  the        I89l. 
right,  however  qualified  a  right  it  maybe — if  it  is  only  a  right  to       vIiZ.a  u 
sell  npon  a  particalar   definite   piece   of  land,  and  not  to  the    of  tollable 
exclusion  of  other  persons,  who  may  sell  on  other  lands  if  they     aHicU^-^ 
can  get  them — is  a  right  which   has  been   conferred  by   the   FV*f^^  ^^. 
corporation,  the  corporation  cannot  afberwards  interfere  with  it  !!^^bw«fc. 
by  setting  np  a  market  in  derogation  of  that  grant.     Now,  to  m&nt  of  status 
that,  two  answers  have  been  made.     In  the  first  place,  it  is  said   ^n/  vnarket 
that  the  corporation  have  not  granted  anything  of  the  kind,  that     ^aniUvrv 
they  have  not  warranted  or  contracted  with  Mr.  Sparling  that  he  auihoHty— 
should  be  at  liberty  for  ever  thereafter,  without  disturbance,  to   Proceedings 
carry    on   this    business   of    his    on    this   piece   of   land,  and  ^^^J^^^^^J^ 
consequently  that  in  establishing  the  market  they  have  not  in  any  ^interference 
way  derogated   from   their  grant.      It  is   said  that  there  is  an   with  rights, 
express  covenant  for  quiet  enjoyment,  that  the  express  covenant  P^y^^*  ^'^ 
does  not  cover  what  has  been  done  here,  and  that  no  implied  ^D^aUon 
covenant  of  a  similar  character  can  arise,  there  being  an  express  from  grant-^ 
one.     Well  now,  I  have  stated  that  proposition,  but  at  present  I    Prest^jibed 
am    not    prepared    to   express  an  opinion    upon   it.     I  do  not  ^o  J^nVict, 
desire  to  express  an    opinion    one    way    or    the    other,  as    to    c.  14,  ss.  2 
whether  the    express    covenant    would    include,    in    the    case     o,nd  13— 
of    an    ordinary    individual,    such     an     interference     as     has  ^^  ^  j^g 
taken  place  here.     Nor  do  I  express  an  opinion  as  to  whether   '     lej, 
the  parties  are  limited  to  the  express  covenant  for  quiet  enjoy- 
ment, and  cannot  imply  any  covenant  or  warranty  other  than 
such  as  is  actually  expressed.     Another  point  was  taken,  which 
I  confess  appears  to  me  to  be  a  better  answer  to  the  claim  made 
on  behalf  of  the  appellant.     It  is  said  that  the  strongest  way  in 
which  it  is  possible  to  put  this  for  the  appellant  is,  that  at  the 
time  he  executed  one  or  other  of  these  leases,  the  corporation 
covenanted  with  Mr.  Spurling  that  they  would  not  establish  a 
market.     Now,  in  point  of  fact^  I  do  not  think  there  is  any 
ground   for  saying  that  with  reference  to   the  lease    of   1864. 
But  assuming  that  there  is  ground  for  saying  that,  or  anything 
like  it,  with  regard  to  the  lease  of  1883,  that  seems  to  me  to  be 
the  strongest  way  in  which  it  could  possibly  be  put.     The  corpo- 
ration had  no  power  to  grant  an  exclusive  right  of  selling ;  they 
admit  that.     The  utmost  that  they  could  do  would  be  to  covenant 
that  they  would  not  afterwards  establish  a  market  in  derogation 
of  this  grant  which  it  is  alleged  they  made  to  Mr.   Spurling. 
Supposing,  as  I  say,  that  had  been  done,  it  seems  to  me  that  it 
would  have  afforded  no  answer  to  these  proceedings ;  and  for 
this  reason ;  the  power  to  establish  a  market  is  conferred,  by 
sect.  166  of  the  Public  Health  Act,  upon   the  urban  sanitary 
authority  who  in  this  place  also  happen  to  be  the  corporation, 
not   for  their  own    benefit,  and  not   in  order  that  they   may 
exercise  it  or  refuse  to  exercise  it  for  any  other  reason  than  the 
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Sfdbuno  general  benefit  of  the  people.     It  certainly  seems  to  me  tliat  they 

^  ^'  would  nob  be  at  liberty  to  enter  into  a  covenant  of  that  kind  for 

'  the  purpose  merely  of  secaring  a  better  rental  for  the  corporate 

1891.  land^  and  so  an  advantage  to  the  borongh  fand.     The  corpora- 

-,  r~  a  7  ^io^*  of  course,  has  no  powers  except  such  as  are  crranted  to  it 

Market — 8aU  ^ '  i'  ui.i.i.  ji.T_'  _x-i 

of  tollable    "7  oommon  law  or   by   statute;  and  this  particular   power  is 
articles—    granted  by  statute,  and  it  appears  to  me  to  be  granted  for  the 
PenaUyfor    general  welfare  of  the  people,  and  not  in  order  that  the  corpora- 
^^SwabwX  ^^^^  ^^7  ^^  what  they  please,  and  either  enforce  or  not  enforce 
ment  of  statu-  it  according  as  they  can  get  a  quid  pro  qvx> — ^a  consideration 
tory  market  accruing  to  the  borougb  fund — for  enforcing  or  not  enforcing^ 
sanitary     ^^  establishing  or  not  establishing,  this  borough  market.     I  do 
authority—  Qot  think  that  the  corporation  was  at  any  time  in  a  position  to 
Proceedings  bind  their  successors  by  a  covenant  not  to  establish  a  market. 
J^^t^we  It  seems  to  me  that  at  any  moment  the  urban  sanitary  authority 
—Intetference  ^^^  &^  liberty  to  decide  for  themselves  whether,  in  regard  to  the 
with  rights,  existing  State  of  things  in  the  place,  it  was  desirable  or  not 
vovyers^and  desirable  to   establish   this   market;  and   that  they  should  be 
DwogaHon    guided  in  doing  that,  or  precluded  from  doing  that,  when  they 
from  gramt—  thought  it  would  be  for  the  public  advantage,  because  the  corpo- 
^iir**7*^^    ration  had  previously  covenanted  not  to  do  it  in  order  to  obtain 
10  4^1  Vict,  *  larger  rent    for  corporate  lands,  would  be   the  very  worst 
c.  14,  ss.  2    example.     As  I  have  said,  the  power  is  given  to  them,  not  to  be 
o,nd  13—     exercised  for  their  own  benefit,  but  for  the  public  benefit :  and 
c.  55  ss  166  ^^®^  ^^  ^^  given  to  them  for  that  purpose  it  is  not  open  to  them 
167.      '  to  covenant  that  they  will  not  use  it  in  return  for  a  consideration ; 
and  everybody,  1  think,  who  deals  with  them  must  take  notice  of 
their  limited  powers,  and  cannot  claim  to  enforce  such  a  covenant. 
On  that  ground,  it  appears  to  me  that,  if  the  case  is  put  on  the 
very  strongest  ground  on  which  it  could  be  put,  the  appellant 
would  be  without  sufficient  grounds  for  repelling  this  claim  for  a 
penalty,  and  consequently  the  magistrates  were  right  in  their 
conclusion. 

Charles,  J.— I  am  of  tbe  same  opinion.  I  do  not  think  that 
the  right  in  this  case,  which  the  appellant  insists  upon  possessing 
is  a  right  within  the  meaning  of  the  proviso  in  sect.  166  of  the 
Public  Health  Act  1875.  It  appears  to  me  to  be  clear,  from  the 
language  of  the  learned  judges  in  the  case  of  Fea/ron  v.  Mitchell 
{ubi  8up.),  that  the  right  which  is  intended  to  be  reserved  by  the 
closing  words  of  that  section  is  a  right — if  not  of  absolute  fran- 
chise of  market,  at  any  rate  a  franchise  of  market — a  right,  to 
use  the  words  of  the  learned  judge,  acquired  adversely  to  the 
rest  of  the  world,  and  not  merely  a  right  on  the  part  of  a  par- 
ticular individual  to  sell  goods  in  a  particular  place.  I  cannot 
think  that  it  makes  any  difierence  in  the  construction  which  we 
ought  to  place  upon  that  proviso  that  the  premises  upon  which 
the  appellant  was  exercising  his  right  to  sell  cattle  were  leased  to 
him  by  the  corporation ;  not  even  if  they  were  leased  to  him  for 
the  purpose  of  seUing  cattle.  They  are  a  public  authority,  as  my 
brother  Cave  has  pointed  out,  and  it  could  never  have  been 
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intended  that  they  shoald  refrain  from  exercising  their  power^      SpuBuira 
gfiven  them  for  the  benefit  of  the  iahabitaats  of  the  discricb^  in      ^    "* 

oonsequenoe  of  their  having  parted  with  these  particalar  premises  

to  a  particalar  individaal  for  the  specific  parpose  of  selling  cattle.         1891. 
It  seems  to  me  that  the  short  answer  to  the  case  is,  that  the  ^  juTZa  u 
appellant  is  not  within  the  proviso.     I  desire  to  say  one  or  two     of  toUabie 
words  on  the  points  that  have  been  made.     First  of  all,  I  cannot      articUa— 
say  that  any  grant  was  made  by  the  corporation  to  the  appellant   -^f^^^^^t. 
by  the  deed  of  1864,  assuming  it  to  be  worth  anything  to  the  ^J!!^^^^!\^}i 
appellant.     That  deed  was  made  in  conformity  with   an  agree- ment  of  stoiu- 
ment  of  1846  to  let  land  to  particalar  persons  or  their  nominees   ^^Ty  *»*«*'*»* 
to  the  extent  of,  I  think,  30,000Z.,  and  the  lease  of   1864  was      Jjfnito^ 
granted  in  pnrsnance  of  that  agreement.     It  does  not  say  a  word  auihority— 
aboat  the  carrying  on  of  the  business  of  sellinfl:  cattle.     It  is  in    Proceedings 
the  ordinary  form  of   a  building  lease,  containing  reference  to  ™i^J  j^^ 
stables  and  other  buildings,  but  not  containing  in  the  remotest  —interference 
manner  any  allusion  to  any  particular  trade  to  be  carried  on  upon  vj^^h  righte, 
the  premises  in  question.     Then  there  is  a  covenaot  on  the  part  P^^f^y  <**^ 

-    S  •  i»         ii  •   1  •  .       I.    .1  •  prwueges — 

of  the  corporation    for   the  quiet    enjoyment  of   the  premises    Derogation 
demised.     That  cannot  assist  the  appellant.     That  simply  means,  from  grant— 
as  was   pointed  out   by  Willes,  J.   in  the  case  of  Dennett  v.     ^*!*'*??^ 
Atherton  {vhi  sup.)  a  covenant  for  the  security  of  his  enjoyment  of  ^o  ^  ii  vict, 
the  title  and  possession  of  the  premises,  and  they  cannot  guar-    c  14»  m.  2 
antee  to  the  tenant  that  he  can  lawfully  use  the  land  for  any  qo^J^qo^* 
particular  purpose.     So  far  with  regard  to  the  deed  of  1864.  ^  55^  ^  ^^^ 
With  regard  to  the  deed  of  1883,  the  facts  are  somewhat  diffe-         167. 
rent,  because  there  the  corporation  do  undoubtedly  appear  to 
have  leased  this  particular  property  for  the  particular  purpose,  at 
that   time,  of  the  lessee  carrying  on  the   business  of  a   cattle 
dealer.     But,  even,  if  that  is  so,  speaking  entirely  for  myself — 
because  my  brother  has  refrained  from  giving  an  opinion  on  this 
part  of  the  case — I  still  think  that  the  judgment  of  Willes,  J.  in 
Dennett  v.  Atherton  (uhi  8up.)  covers  this  case,  and  that  the  cove- 
nant for  quiet  enjoyment  being  an  express  covenant  in  the  deed  of 
1883,  must  be  limited  to  securing  the  tenant  in  the  quiet  enjoy- 
ment of  the  title,  and  possession  of  the  premises.  It  is  not  a  guar- 
antee that  he  may  lawfully  use  the  premises  even  for  the  purpose 
for  which  they  were  primsurily  granted.     That  is,  however,  simply 
my  own  expression   of  opinion.     There   is  one  small  matter  to 
which  my  brother  Cave  did  not  allude,  and  perhaps  it  is  scarcely 
worth  mentioning.     Mr.  Finlay  attempted  to  argue  that   there     ^ 
were  no  prescribed  limits  in  this  cade,  and  therefore  that  the  penal 
clause  in  the  Markets  and  Fairs  Glauses  Act  1847  had  no  applica- 
tion, because  the  penal  clause  is  only  to  apply  within  the  pre- 
scribed limits,  and,  said  he,  in  the  Public  Health  Act,  1875,  there 
are  no  limits  prescribed.     I  am  clearly  of  opinion  that  limits  are 
prescribed  by  the  Public  Health  Act,  1875,  sect.  166  of  which 
gives  power  to  the  urban  authority  to  establish  a  market  '^  within 
their  district,^'  and  that   district,  in   my  opinion,  is  the  limit 
prescribed  by  the  Public  Health  Aot^  1875.     For  these  reasons  I 
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Sfubuno    think  that  the  magistrates  in  this  case  were  right,  and  that  the 
g   ^'  appeal  most  be  dismissed. 

^^^"'         Cavb,  J. — I  agree  with  what  my  learned  brother  says  aboat 

1891.        the  prescribed  limits. 

Appeal  dismissed, 

^o/teo^blf"      Solicitors  for  the  appellant,  Aldridge,  Thome,  and  Morris,  for 
articles—    Jockaman  and  8o7is,  Ipswich. 

Penalty  for       SoUcitors  for   the  respondent.   Field,  Boscoe,   and   Co.,   for 
^^SwiX  WilUam  Bcmtofi,  Ipsvvioh. 
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/Srli^  COURT  OF  APPEAL. 

Prescribed 

limits—  June  15  and  July  21,  1891. 

10  4-  11  Vict.  ^ 

^*'j^  (Before  Lopks  and  Kay,  JJ.) 

S8  Jt  39  Vici 

c.  55,  M.  leei      Bbo-  v.  Lkbbsghs  and  akothsb  (Justices  of  Lancashire),  (a) 


167. 
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Husband  and  wife — Desertion — Separation  deed — Refusal  to 
reswme  cohabitation — Married  women  {Maintenance  in  case  of 
desertion)  Act,  1886  (49  ^  50  Vict.  c.  62),  s.  1. 

A  husband  cannot  "  desert ''  his  wife  tvithin  the  meaning  of  49  ^ 

50  Vict.  c.  52,  s.  I,  so  long  a>s  they  are  living  apart  under  a 

separation  deed. 
Upon  a  husband's  breach  of  a  covenant  in  a  separation  deed  to 

make  his  wife  an  allowance,  the  wife  requested  him  to  resume 

cohabitation : 
Held,    that  his  refusal  of  the    request  was  not  equivalent   to 

"  desertion.'' 

THIS  was  an  appeal  from  the  decision  of  a  divisional  court 
(Day  and  Lawranoe,  JJ.)  refusing  to  issue  a  mandamus  to 
the  justices  to  call  upon  them  to  state  a  case  for  the  opinion  of  the 
court  under  20  &  21  Vict.  c.  43,  s.  4,  and  42  &  43  Vict.  o.  49. 

The  following  statement  of  facts  is  taken  from  the  judgment  of 
Lopes,  L.J. : 

A  husband  and  wife  ag^ed  in  1890  to  live  apart,  and  a  separa- 
tion deed  was  executed  reciting  this  agreement.  The  husband 
therein  covenanted  with  the  wife  and  with  a  trustee  in  the  usual 

(a)  Reported  hy  Adam  U.  BrrrunoM,  Bgq.,  Barmter-at-Lftw. 
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way,  tliat  she  might  live  apart,  aud  that  he  woald  pay  to  the        Bkg. 
trustee  Ts.  a  week  for  her  separate  use,  and  the  trustee  covenanted  ..       *'• 
that  she  would  not  molest  the  husband.  anot^b'''^ 

The  husband  after  a  time  discontinued  the  payment  of  7^.  a  (Jubiicbs  of 
week,  and  on  the  12th  day  of  January,  1891,  an  action  was  Lancashirk). 
brought  against  him  by  the  trustee  for  the  arrears.  1^91^ 

He  suffered  judgment  to  go  by  default,  but  did  not  satisfy  the        

judgment.       A   judgment  summons   was   taken  out,   and  the  ^^»^««^  ^"^ 
husband  was  ordered  to  pay  the  amount  of  the  judgment  by    D^Jrtion— 
instalments.     These  instalments  were  not  paid,  and  an  order  for  Separation  hy 
commitment  was  made,  execution  of  which  was  suspended  for  a  w*wiMai  con- 
time.  ±^  <^*o«l,* 

On  the  6th  day  of  April,  1881,  the  wife  went  to  the  husband  s  cohabitation 
house  and  asked  to  be  allowed  to  resume  cohabitation  with  him.     -7^^  #  ^^ 
He  refused,  and  would  not  admit  her  into  the  house.  ^*^*'  J*  ^^' 

On  the  24th  day  of  April  she  took  out  a  summons  before  the 
magistrates  at  Manchester,  under  sect.  1  of  49  &  50  Vict.  c.  52,  as 
"  a  married  woman  deserted  by  her  husband,^*  for  maintenance. 
The  magistrates  ordered  him  to  pay  7s.  a  week,  and  refused  to 
state  a  case  for  the  opinion  of  the  court  under  20  &  21  Vict.  c.  43, 
sect.  2  and  42  &  43  Vict.  c.  49. 

Application  was  made  to  the  Divisional  Court  to  grant  a  rule 
nisi,  calling  upon  the  magistrates  to  state  a  case. 

The  Divisional  Court  refused  the  rule  on  the  ground  that  the 
question  sought  to  be  raised  was  not  a  question  of  law,  but  a 
question  of  fact,  in  respect  of  which  the  decision  of  the  justices 
was  final  and  conclusive.  ' 

There  was  then  an  appeal  from  the  refusal  of  the  Divisional 
Court  to  grant  a  rule  nisi  to  the  Court  of  Appeal.  The  Court 
granted  a  rule  nisi,  which  now  came  on  for  argument. 

[It  was  agreed  to  treat  the  case  as  though  a  case  had  been 
stated  by  the  magistrates,  and  the  only  question  argued  was 
therefore  whether,  under  the  circumstances  disclosed  by  the 
affidavit  of  the  justices,  the  husband  deserted  his  wife  within  the 
meaning  of  49  &  50  Vict.  c.  52,  s.  1.] 

Trevor  White  for  the  husband. — In  order  to  constitute  desertion 
there  must  have  been  actual  cohabitation  at  the  time  of  the 
desertion  :  {Pape  v.  Pape,  20  Q.  B.  Div,  76 ;  Reg.  v.  Birwistle, 
58  L.  J.  158,  M.  C. ;  Fitzgerald  v.  Fitzgerald,  19  L.  T.  Rep.  N.  S. 
575  ;  L.  Rep.  1  P.  &  D.  694  ;  Cralb  v.  Crahl,  18  L.  T.  Rep.  N.  S. 
153 ;  L.  Rep.  1  P.  &  D.  601 ;  Keech  v.  Keech,  19  L.  T.  Rep.  N.  S. 
462  ;  L.  Rep.  1  P.  &  D.  641).  He  also  referred  to  20  &  21  Vict, 
c.  85 ;  Ward  v.  Ward  (27  L.  J.  63,  P.  &  M.) ;  Gatehouse  v. 
Gatehouse  (16  L.  T.  Rep.  N.  S.  34 ;  L.  Rep.  1  P.  &  D.  331). 

Atherley  Jones  for  the  wife. — The  refusal  by  the  husband  to 
resume  cohabitation  with  the  wife  amounts  to  desertion  on  his 
part:  {Dagg  v.  Dagg,  47  L.  T.  Rep.  N.  S.  132 ;  7  P.  Div.  17.) 
The  notipayment  of  the  maintenance  agreed  upon  rendered  the 
separation  deed  void. 

Cur.  adv.  vult, 

VOL.  xvn.  c  c 
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iiisu,  July  21. — The  jadgment  of  the  Court  (Lopes  and  Kay,  L.J  J.) 

*'•  was  read  by 

ANOTHKR         Lopes,  L.J.  (after  stating  the  facts  as  above). — I  am  of  opinion 

(JuBncEs  OF  that  in  this  case  a  question  of  law  did  arise  in  respect  of  which 

Lawoashibb).  ijJjq  magistrates  should  have  stated   a  case,  and  that  the  rule 
1391.        should  be  made  absolute.     To  avoid  the  scandal,  expense,  and 

delay,  which  would  arise  in  sending  the  matter  back  to  the  magis- 

Hwiband  and  Urates  to  state  a  case,  which  would  go  to  the  Divisional  Court, 

DMerUon^  and  perhaps  cause  an  appeal  to  this  court,  counsel,  at  our  sugges- 
Separation  by  tion,  agreed  to  treat  the  facts  which  appeared  in  the  affidavit  of 

^^^^^L  ^^'j  the  magistrates  as  containing  an  accurate  and  sufficient  state- 
^^^toresume^  ment  of  the  facts,  which  should  be  regarded  in  all  respects  as  if 

cohabitation  it  were  a  casc  stated  by  the  magistrates  under  the  20  &  21  Yict. 
—49  ^  50  c.  43,  sect.  4,  and  42  &  43  Vict.  c.  49.  The  question  whether 
Kwr.  e^  d£y  ^^  ^^^  ^j^Q  ^jf^  Yios  been  deserted  by  the  husband  within  the 
meaning  of  sect.  1  of  49  &  50  Vict.  c.  52,  is,  as  a  general  rule,  a 
question  of  fact  for  the  justices  to  determine.  A  husband 
deserts  his  wife  if  he  wilfully  absents  himself  from  her  society 
in  spite  of  her  wish.  Desertion  may  be  inferred  from  certain 
acts  in  one  case  which  in  another  would  not  justify  the  same 
inference.  There  must  be  a  deliberate  purpose  of  abandoning 
the  conjugal  society.  Such  abandonment  need  not  be  for  any 
specified  period.  If  a  husband  had  quite  recently  left  his  wife, 
stating  that  he  did  not  intend  to  return,  and  was  found  living 
with  another  woman,  there  would  be  abundant  evidence  of 
desertion  upon   which   the   justices   could  act.     To  constitute 

*  desertion  the  parties  must  be  living  together  as  man  and  wife 

when  the  desertion  takes  place.  As  was  said  in  Fitzgerald  v. 
Fitzgerald,  desertion  implies  an  active  withdrawal  from  a  cohabi- 
tation that  exists.  This  brings  me  to  the  case  now  before  the 
court.  The  husband  and  wife  at  the  date  of  the  alleged  deser- 
tion were  living  apart  under  a  separation  deed.  Cohabitation 
had  ceased  by  mutual  consent.  It  was,  therefore,  impossible  that 
the  husband  could  desert  his  wife.  So  far  this  case  is  governed 
by  Fape  v.  Pape,  with  which  decision  I  entirely  agree.  But  it 
is  said  that,  assuming  that  there  was  no  desertion  up  to  the  time 
of  the  wife  seeking  to  resume  cohabitation,  his  refusal  to  again 
cohabit  with  his  wife  amounted  to  desertion  or  constructive 
desertion.  It  is  clear  cohabitation  was  not  resumed.  The 
husband  unequivocally  refused  to  cohabit,  and  would  not  allow 
his  wife  to  enter  the  house.  What,  then,  is  the  effect  of  the 
wife's  offer  and  wish  to  resume  cohabitation,  and  the  husband's 
refusal  ?  The  case  of  Fitzgerald  v.  Fitzgerald  answers  this  ques- 
tion. It  is  there  said :  "  If  the  state  of  cohabitation  has  already 
ceased  to  exist,  whether  by  the  adverse  act  of  husband  or  wife, 
or  even  by  the  mutual  consent  of  both,  '  desertion '  becomes  from 
that  moment  impossible  to  either,  at  least  until  their  common 
life  and  home  have  been  resumed.  In  the  meantime  either  party 
may  have  the  right  to  call  upon  the  other  to  resume  their  con- 
jugal relations  and,  if  refused,  to  enforce  their  resumption;  but 
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such  refasal  caunot  constitate  the  offence  intended  by  the  statute 
under  the  name  of  'desertion  without  cause.' "  I  am  of  opinion^ 
therefore,  that  the  refusal  of  the  husband  to  resume  cohabitation 
did  not  amount  to  desertion  within  the  statute  in  question.  It 
follows^  therefore,  that  the  decision  of  the  magistrates  was  wrong. 

Appeal  allowed. 

Solicitors  for  wife,  Radford  and  Frankland^  for  Bowden  and 
Walker,  Manchester. 

Solicitors  for  husband,  Chester  and  Co.,  for  Lawson,  Coppock, 
and  Co,,  Manchester. 
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OXFORD  CIRCUIT. 

WoBCBSTEB  Autumn  Assizes. 

Friday,  Nov.  20,  1891. 

(Before  Day,  J.) 

Reo.  v.  Bird,  (a) 

Perjury — Indictment — Evidence  in  support  of  averment  ambiguous. 

The  averment  in  an  indictment  for  perjury  must  be  proved  pre-' 
cisely. 

In  an  indictment  for  perjury  the  averment  stated  that  the  prisoner 
swore  he  saw  W.  ^' about  fifteen  minutes  after  the  hour  of  eleven 
o'clock  in  the  forenoon "  on  a  particular  day,  whereas  it  was 
proved  that  he  had  sworn  that  he  saw  W.  about  a  quarter  past 
eleven  on  the  day  in  question,  but  had  not  sworn  as  to  whether  it 
was  in  the  forenoon  or  in  the  afternoon : 

Held,  thai,  the  evidence  being  ambiguous,  the  averment  in  the  indict- 
ment  was  not  proved. 

T^HB  prisoner,  Harry  Bird,  was  indicted  for  perjury.- 

The  indictment,  so  far  as  material,  was  as  follows  :^The  jurors 
.  .  .  present  that  during'^the  hearing  of  an  information  it  was 
material  to  inquire  '^  whether  or  not  the  said  Harry  Bird  saw  the 
said  James  Walker  beating  an  osier  bed  ...  at  about 
fifteen  minutes  after  the  hour  of  eleven  o'clock  in  the  forenoon,'' 

(a)  Reported  by  Edward  J.  Gibbons,  Esq.,  Barrister-at-Law. 

0   C  2 
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Rbo.        on  the  9th  day  of  January^   and  the  jurors   aforesaid   farther 
^^'  present  that  "Harry  Bird,  on  his  oath  upon  the  said  hearing, 

.*        unlawfully,  falsely,  knowingly,  wilfully,  maliciously,  and  corruptly 

1891.        did  swear  to  the  effect  that  he  saw  the  said   James   Walker 

-     ":     __    beating  an  osier  bed  ...  at  about  the  time  and  on  the  day  last 

incUctmmit  —  aforesaid,"  whereas  in  truth  and  in  fact  Harry  Bird  did  not  see 

Ambiguity  of  James  Walker  beating  an  osier  bed  "  at  about  the  time  and  on 

7^oH  0/    *^®  ^^y  ^^^  aforesaid,*'  &c. 

a'^ment  "^^^  magistrates*  clerk  was  called  by  the  prosecution  to  prove 
the  deposition  of  Harry  Bird  at  the  hearing  of  the  information 
mentioned  in  the  indictment,  and  he  proved  that  Bird  had  sworn 
he  saw  Walker  beating  an  osier  bed  about  a  quarter  past  eleven,  - 
on  the  9th  day  of  January,  but  Bird  had  not  sworn  as  to  whether 
it  was  11.15  a.m.  or  11.15  p.m. 

A.  Lyttelton,  for  the  defence,  contended  that  the  prisoner  could 
not  be  convicted,  inasmuch  as  the  averment  in  the  indictment 
was  not  supported  by  the  evidence. 

Vachell  for  the  prosecution. — It  is  a  question  for  the  jury  as  to 
what  the  prisoner  meant  by  swearing  "that  ho  saw  Walker 
about  a  quarter  past  eleven.**  Having  regard  to  the  information 
and  the  inquiry  then  being  held,  namely,  that  Walker  was 
charged  with  poaching  and  beating  an  osier  bed  at  11.15  in  the 
forenoon,  the  prisoner  when  he  so  swore  must  have  meant  in  the 
forenoon. 

Day,  J. — No  doubt  there  has  been  an  oversight.  But  I  am 
afraid  that  I  must  give  effect  to  the  objection,  though  it  is  merely 
a  technical  one.  The  evidence  given  before  the  magistrates  was 
ambiguous ;  and  there  is  a  variance  between  that  endence  and 
the  indictment.  This  is  a  criminal  charge,  and  both  the  evidence 
and  the  averment  in  the  indictment  must  be  identical  in  order  to 
convict  a  man  of  perjury.  The  learned  judge  then  directed  the 
jury  to  acquit  the  prisoner. 

Verdict.    Not  Ghiilty. 

Solicitor  for  the  prosecution,  M.  Oorbett,  Kidderminster. 

Solicitor  for  the  prisoner,  Thurafield,  Kidderminster. 
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COUET  OF  APPEAL. 

Nov.  21,  28,  24,  25,  and  Dec.  5, 1891. 

(Before  Lindlbt,  Bowbn,  and  Pkt,  L. JJ.) 

JoNBB  V.  The  Merionbthshibs  Pbbmaubnt   Benbtit  Building 

Society,  (a) 

APPEAL   PBOH  the   CHAUCBBT  DIVISION. 

Stifivng  a  prosecution  —  Agreement  —  Validity  —  Illegal  con- 
sideration. 

0.,  the  secretary  of  a  building  society ,  misappropriated  various 
sums  received  by  him  in  that  capacity.  Upon  those  frauds 
coming  to  the  knowledge  of  the  directors  of  the  society,  they 
required  C,  under  threats  of  criminal  proceedings  for  embezzle- 
ment, to  make  good  his  defalcations  by  a  specified  day.  C.  then 
applied  to  the  plaintiffs,  who  were  his  relatives,  for  assistance, 
and  mentioned  that  he  was  in  danger  of  being  prosecuted.  The 
plaintiffs  thereupon  gave  a  written  undertaking  to  the  society  to 
make  good  the  gi*eater  part  of  the  debt  due  from  C.  the  expressed 
consideration  being  the  forbearance  of  the  society  to  sue  him  for 
the  amou/atfor  which  the  plaintiffs  made  themselves  responsible. 
In  pursuance  of  that  undertaking  the  plaintiffs  gave  two 
promissory  notes  to  the  society,  and  deposited  certain  deeds  with 
it  as  collateral  security.  The  plaintiffs  in  giving  the  under- 
taking were  actuated  by  the  desire  to  prevent  the  prosecution^ 
and  this  was  known  to  the  directors  of  the  society. 

The  plaintiffs  brought  an  action  against  the  society  for  a  declara- 
tion that  the  promissory  notes  and  the  deposit  of  deeds  were  void, 
on  the  ground  that  they  were  given  upon  an  illegal  considera- 
tion. 

Held,  that  the  consideration  for  the  agreement  being  the  forbear- 
ance of  the  society  to  take  criminal  proceedings  against  G.  was 
illegal ;  that  the  agreement  which  was  founded  upon  it,  was 
therefore  void;  and  the  plaintiffs  were  entitled  to  succeed  in 
their  action. 

Decision  of  Williams,  J.  {ante,  p.  334 ;  65  L.  T.  Rep.  JY.  8.  314  ; 
(1891)  2  Oh.  587)  affirmsd. 

THE  plaintiffs,  Thomas  Elias  Jones  and  Catherine  Jones^  his 
mother,  were  respectively  the  brother-in-law  and  mother- 
in-law  of  John  Cadwaladr,  deceased.  They  resided  at  Talysam, 
Carnarvonshire. 

(a)  Reported  by  E.  A.  Sobatchlet,  Esq.,  Barrister-at-Law. 
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JoNBs  The  defendants  were  the  Merionetlisliire  Permanent  Benefit 

Jf-  .        Building  Society,  Tvliich  was  incorporated  nnder  the   Bnilding 
UvaiovKTE'   Societies    Act,  1874,    and   established   at   Blaenau   Festiniog, 
SHIRE  Pbrma-  Merionethshire,  in  1877. 

nkmt;  Benefit      This  action  was  brought  for  a  declaration  that  two  joint  and 
^QciBir!     several  promissory  notes  signed  by  the  plaintiEFs  in  favour  of  the 

defendants,  for  200Z.  and  IbOl.  respectively,  and  a  deposit  of 

1891.        certain  title  deeds   as  a  collateral   security,  were  void   on  the 
Compounding  gro*i°d  that  they  were  given  for  an  illegal  consideration. 

felony^         The   circumstances   under  which  the  promissory  notes   were 

Agreement  not  given  and  the  deposit  was  made  were  the  following  : — 

*mwoiSt/ qT      John  Cadwaladr  was  the  secretary  of  the  defendant  society 

consideration,  from  the  time  of  its  incorporation  until  March,  1889,  and  as  such 

secretary  it  was  a  part  of  his  duty  to  keep  the  accounts  of  the 

society. 

Early  in  1889  the  attention  of  the  directors  was  called  to 
certain  discrepancies  in  the  accounts  of  the  society. 

At  a  board  meeting,  held  on  the  26th  day  of  February,  1879, 
the  auditor  of  the  society  reported  that  there  was  a  sum  of  14SL 
entered  against  one  John  Ellis,  a  mortgagor  of  the  society, 
whereas,  on  the  Slst  day  of  December,  1882,  a  sum  of  1102.  had 
been  paid  in  discharge  of  that  mortgage,  and  the  mortgage  had 
been  discharged  by  the  secretary,  and  the  seal  of  the  society 
affixed  to  the  discharge  on  that  day. 

In  obedience  to  instructions  from  the  directors,  the  solicitor  of 
the  society,  G.  H.  Ellis,  demanded  an  explanation  from  Cad- 
waladr, and  in  answer  thereto  Cadwaladr  stated  that  he  felt  sure 
that  the  money  had  never  come  to  his  hands,  and  he  undertook 
to  make  good  the  amount. 

Early  in  March,  1889,  he  paid  llOZ.  into  the  society^s  bank. 
After  that  incident  the  directors  caused  a  thorough  investigation 
to  be  made  into  the  account  books  of  the  society  throughout  the 
whole  period  of  its  existence.. 

The  result  of  the  investigation  showed  that  Cadwaladr  had 
received  from  various  persons  and  omitted  to  pay  over  to  the 
society  several  sums  for  subscriptions  and  otherwise,  amounting 
in  all  (exclusively  of  the  llOZ.)  to  6261.  28. 

At  a  board  meeting  held  on  the  22nd  day  of  March,  after  the 
result  of  the  investigation  was  known,  it  was  resolved  to  suspend 
Cadwaladr  from  his  office  of  secretary  pending  further  inquiries, 
and  it  was  further  resolved  that  Cadwaladr  should  be  allowed 
to  inspect  the  books  of  the  society  in  the  auditor^s  presence,  but 
not  in  his  absence. 

At  a  board  [meeting  held  on  the  30th  day  of  March  it  was 
resolved  that  G.  H.  Ellis  should  be  instructed  to  prepare 
securities  to  cover  the  amount  due  from  Cadwaladr  to  the 
society,  and  it  was  further  resolved  that  certain  particular  secu- 
rities which  were  specified  in  the  resolution  should  be  accepted. 
These  securities  included  the  following :  ''  Mother-in-law  and 
brother-in-law  as  securities  for  400Z."     There  was  no  evidence 
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as    to    the    ciroamstances    under   H^hich    the    securities    were       Jombs 
proposed.  ^^ 

At  a  board  meeting  held  on  the  2nd  day  of  April,  1889,  it  was  mbuonkth- 
resolved  that  Cadwaladr  should  be  allowed  until  the  6th  April,  bhibe  Pbbma- 
1889,  to  pay  the  sum  of  400Z.,  and  should  be  required  to  give  "^^™"" 
security  for  200Z.  S^»rr. 

On  the  3rd  or  4th  days  of  April,  1889,  Cadwaladr  sent  his  son        

to  Talysarn  to  ask  the  plaintiffs  to  help  him  out  of  his  difficulties,        ^^^ 
but  they  declined  to  give  him  any  assistance.  Compounding 

On  the  4th  day  of  April,  1889,  Cadwaladr's  son  wrote  at  his     felony-^ 
father's  dictation  to  the  plaintiff,  Thomas  Blias  Jones,  a  letter,  ^P'*«e»»^*  «o* 
which  was  as  follows  :  lM^W?y  of 

Dear  Uncle, — After  I  returned  home  from  you  father  was  greatly  disappointed  in  ^^^^'^^^^^^^'^^^ 
learning  that  you  would  not  help  him  in  any  way  at  the  present  crisis,  as  he  says  it 
is  now  come  to  an  end  with  him,  as  Saturday  next,  the  6th  inst.,  is  the  last  day  the 
directors  hare  fixed  for  him  to  pay  the  amount  specified,  and  no  grace  will  be  got 
from  them,  as  he  says  there  is  nothing  to  meet  him  on  Saturday  night  next  but  the 
jail  if  you  will  not  try  and  do  something.  Father  says  the  directors  are  all  against 
him,  and  he  is  certain  they  will  begin  criminal  proceedings  on  Saturday  next.  He 
has  offered  them  every  scrap  of  all  he  has,  but  they  require  400/.  more,  and  he  has 
no  other  than  you  and  Nain  to  apply  to  for  help.  Try  your  best  and  do  something 
for  us  as  children,  as  if  they  will  take  him  up  none  of  us  can  raise  our  heads  up.  He 
is  very  sorry,  but  he  cannot  write  himself  owing  to  the  bill  being  unpaid  at  the  bank, 
and  so  he  has  asked  me  to  write  for  him  (and  not  merely  for  him,  but  for  all  of  us). 
Again  I  must  ask  you  to  try  and  arrange  somehow  to  help  my  father  out  of  this 
extreme  crisis,  and  all  of  uo  will  be  very  glad,  and  it  will  be  to  himself  and  all  of  us  a 
great  blessing.  I  must  now  conclude  by  hoping  and  trusting  yon  will  help  us.  I  am 
yours  faithfuUy,— J.  R.  Gadwaladb. 

On  the  5th  day  of  April,  1889,  after  the  receipt  of  this  letter^ 
T.  E.  Jones  went  over  to  Festiniog,  and  took  with  him  two  bill 
papers  signed  in  blank  by  his  mother,  and  also  a  bundle  of  deeds 
belonging  to  his  mother. 

On  the  6th  day  of  April,  1889,  T.  E.  Jones  accompanied 
Cadwaladr  to  the  office  of  6.  H.  Ellis,  where  a  board  meeting 
was  to  be  held  at  fonr  o'clock. 

After  some  time  they  were  called  in  to  the  meeting,  and  T.  E. 
Jones  o£fered  on  behalf  of  himself  and  his  mother  to  pay  to  the 
society  the  snm  of  176{.  28,  in  cash,  and  to  secure  payment  of  a 
further  sum  of  850/.  by  two  promissory  notes  and  the  deposit  of 
certain  title  deeds.     That  offer  was  accepted. 

The  record  of  the  transaction  in  the  minute-book  stated  that 
it  was  '^  Resolved  that  the  offer  made  by  Mr.  Thomas  Elias 
Jones  for  securing  the  payment  of  526{.  2&.  (part  of  the  amount 
due  from  Mr.  Cadwaladr  to  the  society)  be  accepted,  on  the 
express  condition  that  Mr.  Cadwaladr  execute  a  promissory  note 
for  lOOZ.,  another  part  of  the  amount  due  from  Mr.  Cadwaladr.'^ 

The  minutes  went  on  to  state  that  certain  named  directors  had 
been  requested  to  complete  the  transaction  with  Mr.  Cadwaladr's 
sureties. 

In  the  evening  of  the  same  day  those  directors  called  at 
Cadwaladr's  house,  accompanied  by  a  clerk  of  G.  H.  Ellis. 

At  that  interview  T.  E.  Jones  signed  on  behalf  of  himself  and 
his  mother  a  written  undertaking  which  had  been  prepared  in 
O.  H.  Ellis's  office  since  the  meeting  in  the  afternoon. 
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JoN£8  It  was  addressed  to  the  society,  and  was  as  follows  : 

The  ^  consideration  of  your  not  suing  Mr.  John  Oadwaladr,  of  Blaenan  Festiniog, 

Mbrionsth-    ^^^b^^®^^  accountant,  to  recover  the  sum  of  526/.  2s.,  being  piirt  of  a  sum  of  626/.  2j., 

BRIBE  Pkbma-  ^^9  ^^®  whole  amount  owing  by  him  to  you,  we  undertake  to  see  you  paid  the  sum 

KENT  Benefit  ^^  ^^^^'  ^^'  ^°  ^^®  manner  following,  viz.,  in  cash  amounting  to  176*.  2«.  and  the 

BiJiLDiKO      remainder  to  be  secured  by  two  promissory  notes  (one  for  2001.  and  one  for  150/.)i 

SooiErr        ^°^  '^^^  interest  thereon  at  the  rate  of  5  per  cent,  per  annum,  to  be  payable  on 

^__^  '       demand  and  executed  by  us. 

^^^  At  the  same   time  T.  E.  Jones  paid  over  to   the   directors 

Compounding  176^.  28,  in  cash,  and   after  filling  in  the  bill  forms  with  the 

felony—     dates  and  the  amounts^  and  adding  his  signature  in  compliance 

Agreement  not  Y^lf;}^  the  terms  of  the   undertakings  he  handed  the  complete 

^lUegaMiy^  instruments  to  the  directors. 

consideration.  He  also  deposited  with  the  directors  the  deeds  which  ho  had 
brought  with  him  from  Talysarn^  as  collateral  security  for  the 
sums  secured  by  the  promissory  notes. 

A  few  days  later  a  duplicate  copy  of  the  undertaking  was 
signed  by  both  plaintiffs. 

The  plaintiffs  took  security  from  Gadwaladr  for  the  sum  for 
which  they  had  made  themselves  responsible  to  the  society. 

On  the  16th  day  of  July^  1889^  Gadwaladr  died  intestate. 

In  January,  1890^  the  society  brought  two  actions  in  the 
Queen^s  Bench  Division  against  the  plaintiffs  on  the  promissory 
notes^  but  those  actions  were  transferred  to  the  Chancery 
Division  to  be  tried  with  the  present  action  upon  payment  by  the 
plaintiffs  to  the  society  of  S70L>,  the  society  undertaking  to  repay 
the  amount  to  the  plaintiffs  if  the  court  should  so  order,  and 
upon  delivery  by  the  society  to  the  plaintiffs  of  the  deeds 
deposited  with  the  society  as  collateral  security. 

The  plaintiffs  claimed  a  declaration  that  the  promissory  notes 
and  the  collateral  security  were  invalid,  and  that  they  were 
entitled  to  retain  the  deeds  free  from  any  charge  or  incumbrance ; 
delivery  up  of  the  notes  for  cancellation ;  and  repayment  of  the 
S70Z.  with  interest. 

The  defendants  pleaded  that  the  directors  had  no  belief  that 
their  secretary  had  been  guilty  of  fraud,  and  that  they  never 
threatened  or  intended  to  take  criminal  proceedings  against  him. 

The  action  came  on  for  trial  before  Williams,  J.,  sitting  as  an 
additional  judge  of  the  Chancery  Division,  in  May,  1891,  when 
the  facts  found  by  his  Lordship  upon  the  evidence  were  as 
follows  :  That  Gadwaladr  had  embezzled  the  funds  of  the  society ; 
that  the  directors  recognised  the  defaults  of  Gadwaladr  as 
defaults  arising  from  his  criminal  nse  of  their  funds,  and  that 
they  threatened  to  prosecute  him ;  that  the  threats  uttered  by 
the  dirctors  were  communicated  by  G.  H.  Ellis  to  Cadwaladr's 
son  and  also  to  his  sister-in-law,  one  Mrs.  Williams ;  that  the 
directors  had  no  communication  whatever  with  the  plaintiffs  in 
which  they  mentioned  any  threats  of  prosecuting  Gadwaladr; 
that  at  the  board  meeting  of  the  6th  aay  of  April,  1889,  the 
directors  made  no  promise  in  words  to  the  plaintiff,  T.  E.  Jones, 
that  they  would  not  prosecute  Gadwaladr;  that  Gadwaladr  in 
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applying  to  his  relatives  for  assistance  mentioned  to  them  that       Joim 
unless  he  obtained  the  requisite  sum  hj  a  certain  day  the  directors        J'' 
intended  to  prosecute  him  ;  that  the  plaintiffs  in  coming  forward   ifsBioNRH- 
were  actuated  by  their  fear  that  the  directors  intended  to  prose-  shiiib  Pebha- 
cute ;  and  that  their  motive  was  known  to  the  directors.  "™'^  Bkhbfit 

It  was  decided  by  Williams,  J.  {ante,  p.  334 ;  65  L.  T.  Rep.  N.  S.      sooibtt. 

314 ;  (1891)  2  Ch.  587)  that  it  being  an  implied  term  of  the  agree-       

ment  that  there  should  be  no  prosecution,  the  agreement  was       ^^- 
fonnded  on   an    illegal    consideration   and  void ;  and  that  the  co1npo^md%ng 
plaintiffs  were  therefore  entitled  to  judgment.  felony— 

From  that  decision  the  defendants  now  appealed.  Agnemsntnot 

Eeid,  Q.C.  and  Haldane,  Q.C.  {W.  D.  Rawlins  with  them)  for  u^^iSy '7 
the  appellants. — ^In  order  to  invalidate  the  agreement  in  this  case  cotmderaKon* 
it  is  necessary  for  the  respondents  to  establish  one  of  two  things : 
either  an  actual  bargain,  not  necessarily  in  writing,  by  the  appel- 
lants not  to  prosecute ;  or  what  equity  regards  as  pressure  or 
nndue  influence.  Where  a  felony  has  been  committed  it  is  not 
illegal  either  for  the  defaulting  debtor  or  for  a  stranger  to  enter 
into  an  agreement  to  make  good  the  debtor's  default,  provided 
there  is  no  intention  on  the  part  of  the  party  to  such  agreement 
to  stifle  a  prosecution:  (Ward  v.  Lloyd,  7  Scott  R.  N.  499; 
6  Man  &  G.  785;  Flower  v.  Sadler,  10  Q.  B.  Div.  351.)  Here 
the  agreement  was  legal,  as  it  was  quite  apart  frOm  any  such 
intention.  They  referred  also  to  Windhill  Local  Board  of 
Health  V.  Vint  (52  L,  T.  Rep.  N.  S.  725 ;  63  L.  T.  Rep.  N.  S. 
366;  45  Ch.  Div.  351;  17  Cox  C.  C.  41) ;  Williams  v.  Bayley 
(14  L.  T.  Rep.  N.  S.  802 ;  L.  Rep.  1  B.  &  Ir.  App.  200) ;  Taylai- 
v.  Cliester  (L.  Rep.  4  Q.  B.  309). 

Jelf,  Q.C.  (ff.  Terrell  with  him)  for  the  respondents. — The 
securities  were  given  in  consequence  of  the  appellants'  threats  of 
criminal  proceedings,  and  are  void.  I  rely  on  the  proposition  of 
law  stated  by  Lord  Lyndhnrst  in  Egerton  v.  Earl  Brownlow 
(21  L.  T.  Rep.  N.  S.  306;  4  H.  of  L.  Cas.  1,  163),  that  ''any 
contract  or  engagement  having  a  tendency,  however  slight,  to 
affect  the  administration  of  justice,  is  illegal  and  void."  The 
nndertaking*in  this  case  was  void  on  the  ground  that  it  was  given 
for  an  illegal  consideration,  inasmuch  as  there  was  a  tacit  under- 
standing actuating  both  parties  that  criminal  proceedings  should 
not  be  taken.  It  is  not  necessary  to  prove  an  express  agreement 
not  to  prosecute :  {Lound  v.  Qrimwade,  59  L.  T.  Rep.  N.  S.  168  ; 
39  Ch.  Div.  605,  612.)  The  appellants  knew  of  Cadwaladr's 
embezzlement  and  threatened  and  intended  to  take  criminal 
proceedings  against  him,  and  I  say  that  there  was  a  tacit  under- 
standing actuating  both  parties  to  the  agreement  that  these 
criminal  proceedings  should  not  be  taken.  Where  a  felony  has 
been  committed  no  action  can  be  maintained  for  a  civil  debt  until 
the  criminal  prosecution  has  first  been  disposed  of.  The  principle 
upon  which  that  rule  is  founded  is  that  the  interest  of  the  public 
requires  that  the  law  shall  be  vindicated  before  the  individual 
who  is  wronged  shall  be  permitted  to   have  recourse  to  a  civil 
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JoMKs       remedy:    {Appleby   v.    Franklin,  54  L.  T.  Rep.    N.   S,  135; 
^        17  Q.  B.  Div.  93). 
Merioneth-        Reid,  Q.C.,  in    reply,    referred    to    Harrington   v.    Victoria 
BHiBB  Perma-  Graving  Dock  Company  (3  Q.  B.  Div.  549). 

"Tdi^wT"  ^"^'  ^^-  ^^'^• 

SoaKTT.         -D^<5'  5,  1891. — The  following  judgments  were  delivered  : — 

LiNDLEY,  L.J. — This  is  an  appeal  from  a  judgment  of  Williams, 

If^*  J.  The  case  comes  before  us  in  rather  a  curious  shape,  inas- 
Compounding  ™uch  as  it  comprises  two  actions  which  are  now  being  tried 
felony^  together.  There  was  an  action  at  law  to  enforce  certain  promis- 
^(^reemen*  no*  gQpy  jjQ^ga^  There  was  an  action  in  tho  Chancerv  Division  to 
Illegality  of  have  those  promissory  notes  and  certam  securities  which  wero 
consideration,  given  by  the  makers  of  them  delivered  up  to  be  cancelled.  Those 
two  actions  were  directed  to  be  transferred  to  come  on  in  the 
Chancery  Division,  and  an  order  which  I  will  read  was  made.  It 
was  an  order  of  the  21st  Feb.  1890  :  "  On  the  application  of  the 
plaintiffs  in  this  action '' — that  is,  the  Chancery  action — "  the 
plaintiffs  and  defendants  by  their  respective  counsel  consenting 
to  take  all  necessary  steps  to  obtain  the  transfer  of  the  actions  of 
The  Merionethshire  Benefit  Building  Society  v.  Jones  .  ,  . 
which  actions  were  by  order  dated  tho  10th  day  of  February, 
1890,  consolidated,  and  which  consolidated  action  is  now  pending 
in  the  Queen's  Bench  Division  of  this  court ''  that  is,  the  Chan- 
cery Division  of  the  High  Court — *'  and  that  such  action  when 
so  transferred  should  be  tried  with  this  action,  and  the  said 
William  Jones,  David  G.  Jones,  William  Owen,  William  Morris, 
John  Parry,  Andrew  Roberts,  and  John  Joseph  Jones,  the 
directors  of  the  defendant  company,  by  their  counsel  undertaking 
to  repay  to  the  plaintiffs  the  370Z.  hereinafter  mentioned,  or  such 
part  thereof  as  this  court  might  think  fit,  with  interest  in  the 
event  of  the  plaintiff  succeeding  in  this  action,  or  if  this  court 
shall  so  order ;  this  court  doth  order  that  the  plaintiffs,  Thomas 
Elias  Jones  and  Catherine  Jones  (widow)  do  pay  to  the  defen- 
dants the  Merionethshire  Permanent  Benefit  Building  Society 
the  sum  of  370Z." — that  is,  the  amount  of  the  notes — "  and  that 
thereupon  the  defendants,  the  Merionethshire  Permanent  Benefit 
Building  Society,  deliver  up  to  the  plaintiffs,  Thomas  Elias  Jones 
and  Catherine  Jones  (widow),  the  deeds  and  documents  men- 
tioned in  the  exhibits  .  .  .  referred  to  in  the  affidavit  of  the 
plaintiff,  T.  E.  Jones,  filed  the  8th  day  of  February,  1890,  and  it 
is  ordered  that  the  costs  of  this  motion  be  reserved .''  Under 
those  circumstances  the  case  came  before  Williams,  J.,  and  he 
has  decided  that  the  notes  in  question  are  invalid,  and  that  those 
Bccuritie9  ought  to  be  retained  by  the  plaintiffs  who  gave  them, 
and  who  have  got  them  nnder  the  order  to  which  I  have  referred. 
The  substantial  question  under  the  circumstances  is,  whether  the 
learned  judge  was  right  in  holding  that  those  notes  were  invalid 
at  law,  and  could  not  be  enforced.  The  alleged  ground  of  ille- 
gality was  that  they  were  given  pursuant  to  an  agreement  to 
''  stifle  a  prosecution,'^  to  put  it  shortly.     I  shall  content  myself 
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for  the  moment  with  reading  the  findings  of  Williams,  J.  with-       Joww 
ont  going    through   the  details,  and  commenting  only  on   one        ^^ 
finding  which  is  quarrelled  with  by  the  appellants,  t.  Williams,  J.    Msuoimn- 
begins  his  judgment  in  this  way :  '^In  this  case  I  find,  as  a  fact,  bbisb  Perma- 
that  Mr.  Cadwaladr  did  embezzle  funds  intrusted  to  him  by  his  "*5Binu>wa"^ 
employers  the  building  society.    I  find,  as  a  fact,  that  the  directors      Sixjibit. 

knew  of  this  embezzlement,  and  that  they  recognised  the  defaults        

of  Cadwaladr  as  defaults  arising  from  his  criminal  use  of  their       ^^^ 

funds.     Under  the  circumstances  I  find  that  the  directors  did  compounditig 

threaten  to  prosecute  Cadwaladr.^'     That  is  the  only  finding  of     felony-- 

fact  which  is  quarrelled  with  by  the  appellants,  and  I  will  allude  ^greementn^ 

to  that  a  little  more  by-and-by.      Then  he  goes  on  thus  :  ''And   lu^awJy  ©/ 

I    further    find  that   these  threats  which  were  so  uttered  to  connd^ration. 

Cadwaladr  were  communicated  by  Mr.  Ellis  to  Mr.  Williams,  and 

also  to  young  Cadwaladr,  but  I  find  that  the  directors  had  no 

communication  whatsoever  with  the  plaintiffs,  that  is  to  say,  with 

Mr.  Elias  Jones  or  Mrs.  Jones,  in  which  they  mention  any  threats 

of  prosecution  of   Cadwaladr;    and    I  also  find  that  the  only 

interview  which  seems  to  have  taken  place  between  the  directors 

and  Mr.  Thomas  Elias   Jones  (they  do  not  seem  to  have  had  any 

interview  as  far  as  I  can  make  out  with  Mrs.  Jones)  that  not  only 

was  there  nothing  said  by  the  directors  on  the  subject  of  the 

prosecution  of  Cadwaladr,  but  also  there  was  no  promise  in  words 

by  the   directors   that  they  would   not    prosecute   Cadwaladr. 

It   is    because    I    take    this    view   of  the  facts  that   I  spoke 

of  the  plaintiffs    as    volunteers,  and    I    still    speak    of  them 

as  volunteers.      I  think  that   Cadwaladr,    fearing    prosecution, 

applied  to  his   relations.      I  have    no    doubt    whatever    that 

Cadwaladr  mentioned  to  his  relations  the  fact  that  if  ho  did  not 

get  this  money  the  directors  intended  to  prosecute  him,  and  I 

have  very  little  doubt  that  the  form  of  the  agreement  was  to  a 

certain    extent    affected    by  this  fact  that  the  plaintiffs  knew 

that  there  was  every  prospect  of  prosecation  of  Cadwaladr  if  he 

did  not  provide  the  money.      I  mean  this,   that  I  think  the 

plaintiffs  at  all  events   were  anxious,   or  Mr.   Elias  Jones  was 

anxious,   that  the  agreement  should  be  pat  in  sach  a  form  as 

would  render  it  as  little  likely  that  Cadwaladr  should  be  sued  as 

might  be,  and  under  these  circumstances  Mr.  Ellis,  or  Mr.  Ellis^s 

clerk — ^Mr.  Jones — seemed  to  have  recognized  that  the  relatives 

might  reasonably  wish  to  have  the  agreement  in  such  a  form  as 

would    render    a    prosecution    as    unlikely    as   might  be,  and 

therefore  they  had  the  agreement  drawn    up  in  such  a  shape 

that  it  put  an  end,  according  to  my  view,  to  the  indebtedness  of 

Cadwaladr  altogether,  for  the  amoants  in  respect  of  which  Mrs. 

Jones  and  Mr.  Elias   Jones   took    the    responsibility  on   their 

shoulders.'*     Now,  the  learned   counsel  for  the  appellants,  who 

argued  this  case  here  with  great  skill  and  great  clearness,  did 

not,  as  I  have  already  said,  quarrel  with  any  of  these^findings  of 

fact  except  one.     They   sdiid  that  this  finding  was  not  right,  ''  I 

find  that  the  directors  did   threaten  to    prosecute  Cadwaladr,'* 
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JoNBS.       Now  we  have  looked  into  the  evidence  on  that  pointy  and  a 

f^'  great  deal  on  that  particular  point  most  torn  upon  the  view  the 

MsBioNEiH-  learned  judge   took  of   the  truth  of  what  I  am  going  to  read 

sHiBB  Pbrma-  from  the  answers  to  interrogatories,  namely^  the  answer  by  the 

KENT  Benxfit  pjaintiffs,  the  Joneses,  to  the  fourth  interrogatory.     The  fourth 

Sooisrr.     answer  runs  thus  :  "  We  did  not,  either  of  us,  previously  to  the 

payment  and  giving  on  deposit  of  1 65Z.  promissory  notes  and  deeds 

^^'  and  documents  referred  to  in  paragraph  6  and  7  of  the  state- 
C<mpoutid%ng  T^^^^  ef  claim,  or  on  the  occasion  of  such  payment  and  giving  on 
felony—  deposit,  make  any  inquiry  of  any  of  the  directors  or  officers  of 
Agreement  not  ^^q  defendant  society  in  reference  to  the  prosecution  of  or  taking 
mMMty  qF  ^^  *^y  criminal  proceedings  against  the  said  John  Cadwaladr  by 
conHderation.  the  defendant  society  or  its  directors,  but  I,  the  said  Thomas 
Elias  Jones,  on  that  occasion  ^' — that  is,  the  6th  day  of  April, 
1889 — "  referred  to  a  prosecution  which  had  some  time  before 
been  instituted  by  the  directors  of  a  neighbouring  building 
society  against  their  secretary  for  similar  malpractices  to  those 
charged  against  the  said  John  Cadwaladr,  and  on  which 
prosecution  such  secretary  was  convicted ;  and  referring  to  such 
prosecution,  I  said  that  if  the  directors  of  such  building  society 
had  had  such  an  offer  as  I  am  making  they  would  have  jumped 
at  it  rather  than  punish  their  secretary,  and  if  you,  meaning  the 
directors,  send  Cadwaladr  to  prison  you  will  get  nothing  in  that 
way.  No  one  made  any  reply  to  such  observation.  I  believe 
all  the  directors  were  present  on  that  occasion.*'  Now  that  is 
denied,  and  a  great  deal  from  one  point  of  view  turns  upon.the 
view  taken  by  the  learned  judge  of  the  truth  of  that  statement; 
and  having  looked  at  his  notes  of  the  evidence,  I  have  come  to 
the  conclusion — indeed  we  have  all  come  to  the  conclusion — that 
we  must  believe  that  that  was  true.  If  that  is  true,  then  the 
only  point  on  his  finding  of  fact  which  is  qaarrelled  with  stands 
unimpeached,  and  I  take  the  facts  therefore,  as  correctly  found 
by  him  in  all  respects.  Upon  that  basis  it  is  necessary  to 
consider  what  the  true  result  ought  to  be.  Now  first  of  all,  in 
order  to  clear  the  ground,  I  think  it  is  desirable  to  refer  to  the 
different  kinds  of  proof  which  have  to  be  given  according  as  the 
case  arises  in  a  court  of  law  or  in  a  court  of  equity.  In  the  action 
at  law  upon  the  promissory  notes  the  defendants  are  entitled  to 
plead  the  illegality  of  the  transaction,  and  if  they  can  prove  it,  to 
obtain  judgment.  They  are  not  seeking  active  relief,  but 
although  the  illegality  does  not  appear  on  the  face  of  the  instru- 
ment, it  is  familiar  law  that  a  person  can  defend  himself  by 
pleading  illegality.  Now  what  must  be  shown  at  law  in  order  to 
protect  himself  from  paying  the  notes  which  he  has  given  7  I 
think  the  law  as  to  that  was  very  con*ectly  stated  long  ago  by 
Lord  Ellenborough  in  a  case  in  Campbell's  Reports,  and  although 
it  is  a  Nisi  Frius  case  it  is  one  of  those  which  seems  to  be  so 
accurately  reported  by  Lord  Campbell  that  I  have  no  hesitation 
in  referring  to  it.  It  is  the  case  of  Wallace  v.  Hardacre  (1  Gamp. 
45,  46).     Lord  Ellenborough  said  this  :  It  was  common  enough 
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apon  discovering  that  bank-notes  or  bills  of  exchange  had  been       Jonkb 
forged  to  send  them  back  to  the  persons  from  whom  they  have        ^^^^ 
been  received,  and  to  get  others  that  were  valid  in  their  stead,    mjebiokktit- 
Bat  it  woald  be  too  mach  to  say  that  the  consideration  for  these  bhibb  Pbbma- 
last  was  corrupt  and  illegal,  and  that  they  could  not  be  rendered  *"]^^,^'" 
available  in  the  hands  of  those  whoso  object  in  getting  possession      socnir. 
of  them  was  merely  to  exchange  securities  that  were  forged  for        '— 
others  that  were  without  this  vice.     If  any  bargain  could  be        ]^' 
shown  here  to  stifle  a  prosecution  for  a  criminal  act^  the  action  Compounding 
certamly    could    not  be  maintained;   but  otherwise  the   mere     /•lony— 
substitution    would    not    invalidate     the    plaintiffs    right    ^f^^^^^^^^i^ 
recover  against  the  acceptor  of  this  bill.''       That    case  was  ^ifugMtyoj 
decided    in   the     year    1807^    and    from     that    down    to    the  conaidemtian, 
present    time,    so    far     as     I     know^    the    decisions    at    law 
are    all     uniform.       That    is     to    say^    in    order    to    amount 
to  a   defence    on   the    ground    of    illegality    there    must     be 
an  agreement  not  to  prosecute — ^an  agreement  as  it  is  called  to 
''  stifle  a  prosecution.''     Before  I  apply  that  observation  to  this 
case  I  proceed  to  consider  what  has  to  be  done  in  a  court  of 
equity.     A  plaintiff  is  not  entitled  to  relief  in  a  court  of  equity 
on  the  ground  of  the  illegality  of  his  own  conduct ;  he  cannot 
make  his  own  illegality  a  ground  for  relief  at  all.     In  order  to 
obtain  relief  in  equity  he  must  prove  not  only  that  the  transaction 
is  illegal  but  something  more.     He  must  prove  either  pressure  or 
undue  influence.     If  all  that  he  proves  is  an  illegal  agreement  he 
is  not  entitled  to  relief.     If,  on  the  other  hand,  he  can  go  further 
and  show  pressure  or  undue  influence  so  as  to  bring  himself 
within  the  doctrine  applicable  to  transactions  of  that  kind,  then 
he  is  entitled  to  relief  in  equity  although  the  transaction  may  be 
illegal  upon  the  ground  that  it  is  meant  to  stifle  a  prosecution. 
That   that  is   so   is  illustrated  by  the  cases  of  Oshaldiston  v. 
Simpson  (18  Sim.  513),  and  Williams  v.  Bayley  (14  L.  T.  Bep. 
N.  S.  802 ;  L.  Rep.  1  E.  &  I.  App.  200)  in  the  House  of  Lords, 
where  the  ground  of  relief  which  was  obtained  in  equity  was 
distinctly  pressure  and  threats.     Now,  in  the  present  case  of 
Jones  V.  The  Merionethshire  Permanent  Benefit  Building  Society 
there  is  no  proof — scarcely  a  trace  of  evidence  even — of  pressure 
or  undue  influence.     The  learned  judge  has  not  found  that,  and 
we  cannot  find  it.     Therefore,  if  it  had  not  been  for  the  order  of 
February,  which  I  have  read,  I  should  have  thought  that  the 
plaintiffs  in  equity  had  failed.     But  that  is  not  the  substantial 
question  now.     l^at  is  admitted.     The  real  substantial  question 
is  whether,  according  to  the  facts  which  have  been  found  by  the 
learned  judge,  he  waa  warranted  in  coming  to  the  conclusion 
that  there  was  an  agreement  not  to  prosecute.     Now  there,  I 
confess,  it  appears  to  me  that  he  is  right.     I  think  upon  the 
finding  which  I  have  read  that  it  is  impossible  to  avoid  coming 
to  the  conclusion  not  only  that  these  notes  were  g^ven  by  the 
relatives  in  the  expectation  that  Gadwaladr  would  not  be  prose- 
cuted; that  alone  would  not  do;  that  is  decided  by  the  case 
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JoNKB       which  was  referred  to  of  Ward  v.  Lhyd  (7  Scott  N.  R.  499 ;  6 

J'*  Man.  &  6r.  785) ;  but  having  regard  to  those  findings  I  cannot 

Mbbionbth.    myself  avoid  inferring  as  a  fact  that  these  secarities  were  given 

BHiBB  Perma-  for  the  express  purpose  of  preventing  a  prosecation  of  Cadwaladr ; 

HBNT  BsNKTiT  ^h^t  the  parposo  was  perfectly  well  known  to  the  directors ;  and 

^Q(r^^      that  the  whole  negotiation  proceeded  upon  the  basis.     In  other 

—       words^  I  cannot  avoid  coming  to  the  conclusion  that  there  was  an 

1891.       implied  term  or  condition  that  the  directors  should  not  prosecute ; 

Compounding  ^^^  ^^^  ^^J  accepted  these  notes  knowing  that^  and  without 

SeUmy—     dissenting  or  intimating  in  any  way  whatever  that  they  took  the 

Agreement  not  uotes  upon  any  other  conditions^  or  upon  any  other  terms.     It 

^nuS'^  ^PP^^**?  ^  °*^'  therefore,  that  upon  that  view  of  the  case  it  is 

conexderation,  impossible  to  disturb  the  judgment  of  the  learned  judge  in  the 

court  below,  and  that  this  appeal  must  be  dismissed.     As  regards 

the  costs,  it  is  very  unusual  for  this  court  to  dismiss  an  unsuc« 

cessful  appeal  without  costs,  but  there  are  grounds  here  which 

induce  us  to  do  so.     The  grounds  are  these :  But  for  the  order 

of  February,  which  I  have  read,  that  Chancery  action  ought  to 

have  been  dismissed  with  costs.     That  order,  having  regard  to 

the  terms  of  it,  we  have  passed  over,  and  the  order  of  the  judge 

stands  in  the  Chancery  action.     We  are  very  much  struck  with 

tho  character  of  the  defence  to  the  appeal,  and  the  circumstances 

under  which  it  was  raised.      It  is  an  extremely  discreditable 

defence,  to  which  we  are  compelled  to  give  effect  upon  grounds 

of  public  policy.     For  these  reasons,  therefore,  the  appeal  will 

be  dismissed  without  costs, 

BowEN,  L.J. — This  case  appears  to  me  to  be  one  not  free  from 
difficulty,  the  difficulty  arising  out  of  the  facts  which  were  proved 
at  the  trial,  and  not  from  the  law,  about  which  I  do  not  suppose 
very  much  doubt  can  be  entertained.  The  cases  may  be  ranged 
under  two  heads :  first  of  all,  the  cases  where  there  is  the  sug* 
gestion  of  an  agreement  to  ^'  stifle,^'  as  it  is  called,  a  prosecution ; 
and  secondly,  the  cases  where  there  has  been  that  which  amounts 
to  pressure  or  undue  influence  within  the  meaning  attached  to 
those  terms  by  the  court  of  equity.  First  of  all,  with  regard  to 
agreements  to  stifle  prosecutions,  there  is  no  absolute  duty  to 
prosecute  an  ofiender  in  all  cases.  The  duty  to  prosecute  or  not 
to  prosecute  is  a  duty  which  a  person  owes  to  society,  and  which 
depends  on  the  circumstances  of  each  case.  It  cannot  be  said 
that  it  is  a  duty,  as  I  have  said  before,  to  prosecute  in  all  cases. 
The  matter  depends  on  moral  and  civil  considerations  which  vary 
according  to  each  case.  But  the  person  who  has  to  decide,  or 
act,  is  bound  morally  to  be  influenced  by  no  indirect  motive.  If 
he  prosecutes  he  must  not  do  so  under  the  influence  of  the 
violence  of  unreasonable  anger,  of  a  personal  wrong,  nor  by  any 
motive  of  obtaining  gain  for  himself.  In  deciding  whether  he 
shall  prosecute  or  not,  he  must  bring  a  fair  and  honest  mind  into 
consideration,  and  exercise  his  decision  from  a  sense  of  duty  to 
himself  and  others.  What  is  there  in  the  law  affecting  this 
duty  ?    It  is  that  it  shall  not  be  made  a  matter  of  private  bargain. 
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'^Ifc  is  to  the  interest  of  the  pablic/'  said  Erle^  C.J.,  in  the  case       Jombs 
of  Clubb  V.  Hutson  (18  C.  B.  N.  S.  414,  417),  "  that  the  suppres-        ^^^ 
sion  of  a  prosecation  shall  not  be  made  matter  of  a  private  bargain/^   MmoBiBra. 
It  may  be  made  the  matter  of  private  bargain  in  two  ways :  first  smu  Pbhma- 
of  all,  if  forbearance  to  prosecute  is  promised  on  condition  of  ""JioiMtt*""* 
the  receipt  of  a  particnlar  sum  of  money  or  a  particular  security ;      Soamr. 

secondly,  if  the  forbearance  is  given  in  consideration  of  money  or        

security  received.  The  second  class  of  oases  is  a  class  in  which  ]^' 
there  is  a  private  bargain  because  the  security,  or  the  money.  Compounding 
ia  taken  upon  the  terms  that  it  shall  be  retained  if  the  forbear-  felony^ 
anoe  is  given.  Both  these  classes  of  cases  fall  within  the  rule  ^reementnot^ 
of  Erie,  C.J.,  a  rule  which  is  much  older  than  Erie,  G.J.,  m^Mtyof 
but  which  is  tersely  put  in  the  case  which  I  have  mentioned.  conHderation. 
The  difficulty  in  practice  arises  when  reparation  has  been  made 
by  the  offender.  I  put  aside  the  somewhat  limited  branch  of 
instances  in  which  the  personal  interest  of  the  injured  party  is 
really  alone  the  matter  in  question,  such  as  assaults,  not  of  an 
aggravated  character^  or  possibly  slanders  or  libels.  I  will  not 
consider  the  limitation  which  ought  to  be  placed  upon  contracts 
or  agreements  made  in  that  limited  branch  of  cases.  But 
I  will  deal  generally  with  the  wrongs  committed  against  the 
public  as  well  as  against  the  individual.  It  ia  not  possible 
to  deny  that  embezzlement,  like  false  pretences,  is  a  crime 
committed  against  the  public  as  well  as  against  the  individual, 
and  in  deciding  what  steps  should  be  taken  to  punish  it,  the 
person  who  has  to  deal  with  the  case  must,  if  he  is  to  do  his  duty 
conscientiously,  consider  the  public  as  well  as  hitnself .  But  still 
the  subject  of  reparation  does  seem  to  me  to  bo  one  which  may 
fairly  be  taken  into  the  consideration  of  the  case.  First  of  all, 
reparation  is  a  duty  which  the  offender  owes  quite  independently 
of  his  fear  of  prosecution  or  otherwise ;  and  it  would  be  absurd, 
to  my  mind,  to  lay  down  as  an  impossible  means  of  protection 
that  the  relatives  of  the  offender  and  his  friends  are  not  justified, 
nay  even  are  not  bound,  in  certain  instances  to  assist  him  in 
making  reparation  to  those  whom  he  has  injured.  It  is  impos- 
sible, therefore,  to  say  that  reparation  is  a  matter  which  ought 
not  to  be  made,  as  it  is  also  impossible  to  say  it  is  a  matter 
which  is  not  likely  to  affect  the  conscientious  mind,  and,  to  a 
certain  extent,  reasonably  to  affect  the  mind  of  a  person  who  has 
been  wronged.  There  is  no  use  in  laying  down  impossible  means 
of  protection.  I  agree  with  what  Mr.  Beid  said  that  the  law  was 
not  anxious  to  discourage  reparation.  But  you  must  come  back 
after  reparation  made  to  the  one  dominant  test  in  each  case.  It 
is  a  circumstance  which  may  lawfully  be  taken  into  consideration 
that  the  offender  has  done  his  best,  or  with  the  assistance  of  his 
friends  or  otherwise  has  done  his  best,  to  make  good  his  wrong. 
But  the  mere  fact  of  reparation  is  not,  as  I  have  said  before,  the 
test.  The  test  is,  what  is  the  duty  of  a  person  who  has  been 
injured  to  himself  and  others  ?  He  must  make  no  bargain  about 
that.     If  reparation  takes  the  form  of  a  bargain,  then,  to  my 
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Jones       mind,  tho  bargain  is  one  whioh  the  court  will  not  enforce.     Now, 

Tm        "^  *^®  ^*'^®  ^^  Jones  V,  27ie  Merionethshire  Permanent   Benefit 

Mbbiokkth-   Building   Society   and    The  Merionethshire    Permanent    Benefit 

BHiRB  Pbrma-  Building  Society  v.  Jones,  Williams,  J.  has  seen  all  the  parties. 

^Bdimeto"'  He  has  considered  the  case  very  carefully,  and  we  have  con- 
SoGDSTT.      sidered  it  very  carefully.     My  learned  brethren  have  consulted 

Williams,  J.,  and  have  found  that  he  formed  and  entertained 

'        the  opinion  which  we  thought  he  entertained  upon  reading  his 

Oompounding  judgment,  namely,  that  the  version  of  the  story  told  by  the 
/elony—     plaintiffs  in  the  Court  of  Equity  was  substantially  the  true  one. 

Agreement  not  ^\^^^  threats  were  made  in  substance  of  a  prosecution,  and  that 
niegaUtyof  ^^^  ^^^^  of  that  prosecution  was  known  to  be   the  dominant 

ameideration.  influence  that  was  affecting  those  who  gave  the  securities.  It  is 
impossible  under  those  circumstances,  to  my  mind,  not  to  come, 
if  one  is  to  trust  Williams,  J.,  who  has  seen  the  whole  of  the 
parties,  to  the  view  that  his  judgment  cannot  be  disturbed. 
There  was  either  an  implied  agreement  not  to  prosecute,  which  is 
the  view  that  Williams,  J.  has  taken,  or,  at  all  events,  these 
promissory  notes  were  given  on  the  terms  that  they  should  be 
kept  and  used  if  the  prosecution  did  not  take  place.  The  prose- 
cution did  not  take  place,  and  it  is  sought  to  enforce  these  notes. 
The  consideration  of  the  notes  was  the  corrupt  bargain  to  stifle 
tho  prosecution.  I  use  the  term  "  corrupt ''  in  the  sense  that  it 
is  a  bargain  which  public  policy  forbids  the  court  to  give  effect 
to.  It  is  not  a  question  of  recovering  back  money  paid.  There 
might  be  a  diflSiculty  in  recovering  back  money  paid  on  account 
of  the  well-known  ground  which  is  shortly  expressed  in  the  maxim 
Melior  est  conditio  defendentis.  These  promissory  notes  were  given 
and  sought  to  be  enforced  by  this  agreement.  The  plaintiffs 
cannot  enforce  them  because  the  notes  were  given  in  pursuance 
of  the  private  bargain  which  the  law  will  not  permit.  Then 
there  is  another  head  under  which  this  class  of  case  might  be 
suggested  to  fall,  and  that  is  pressure  or  undue  influence.  I  am 
not  myself  satisfied  that,  if  the  learned  judge  was  right,  as  we 
must  take  him  to  be  in  his  view  that  there  was  an  agreement  not 
to  prosecute,  it  would  not  properly  follow  as  an  inference  of  fact 
that  there  was  undue  influence  and  pressure,  and  undue  influence 
and  pressure  exercised  by  the  directors  upon  the  delinquent  and 
upon  his  friends  who  were  the  defendants  in  the  common  law 
action.  It  is  not  necessary  for  me  to  express  an  opinion,  because 
the  case  is  covered  by  the  decision  upon  the  first  point.  I 
abstain  from  expressing  a  final  opinion  upon  that,  but  it  must 
not  be  taken  that  I  myself  am  convinced  that  there  was  no 
pressure,  assuming  the  learned  judge's  view  of  the  facts  is  the 
correct  one.  Pressure,  it  is  obvious,  would  in  equity  entitle  the 
person  who  was  aggrieved  to  relief.  I  merely  add  one  word  as 
expressing  my  private  opinion  about  a  bribe  given  not  to 
prosecute.  It  is  obvious  from  what  I  have  said  that,  if  there  is 
a  duty  which  ought  to  be  exercised  by  the  aggrieved  person 
upon  moral  ground,  to  pay  another  person  money  with  the  sole 
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object  of  inflaencing  his  judgment — ^whicli  he  oaght  to  form       Jombs 
independent  of  money  consideration — ^it  would  be  to  do  that        J^- 
which  the  law  would  not  favour,  and  to  receive  it  with  that  sole   mkrionetu. 
object  would,  it  seems  to  me^  be  to   receive   it    without  any  bbirb  Pebma- 
good  consideration.     It  is  perhaps  academical  to  discnss  this  "'^  Bmsan 
matter  further,  because  in  most  cases  where  a  bribe  has  been     soomr. 

given  it  was  under  such  circumstances  as  that  both  the  recipient       

and  the  giver  understood  that  it  was  a  bribe.     The  proper        ^^• 
inference  of  the  fact  in  all  probability  would  be  that  there  was  campowiding 
a  bargain.     As  regards  the  costs  I  agree  with  what  my  learned     felony— 
brother  has  said.  AgreemmU  not 

Pby,  L.J. — ^There  appear  to  me  to  be  two  questions  for  dis-  jSwowSy  oT" 
cussion  in  this  case.  The  one  is,  whether  there  was  any  agree-  eomideraiUm, 
ment  not  to  prosecute ;  and  the  other  is,  whether  there  was  any 
pressure.  Now  first,  was  there  an  agreement  here  not  to  prose-* 
cute?  I  confess  that,  during  the  course  of  the  argument, 
my  mind  wavered  a  good  deal  as  to  whether  there  was  any 
evidence  of  such  an  agreement.  The  case  seemed  to  me  to  turn 
very  much  indeed  upon  whether  or  not  the  statement  of  Thomas 
Elias  Jones,  which  he  made  in  his  answer  to  interrogatories, 
was  true.  That  statement  was  somewhat  curiously  put  into  the 
case  by  the  building  society  before  the  learned  judge,  and  was 
repeated  by  the  witness  in  his  evidence  in  the  box,  but  it  was 
denied  by  the  directors  who  were  called.  If  it  was  true  it  is 
evident  that  the  two  alternatives  were  placed  before  the  minds 
of  all  the  persons  who  were  discussing  the  arrangement  in  that 
room.  According  to  the  witness's  account  somebody  referred 
to  the  prosecution  of  the  secretary  of  a  neighbouring  building 
society,  and  he  spoke  of  the  directors  in  that  case  jumping  at  the 
security  rather  than  punishing  their  secretary.  There  were  two 
alternatives — ^taking  the  money  or  pursuing  the  prosecution — 
plainly  before  them.  He  then  added  that,  if  they  sent  Cad- 
waladr  to  prison,  they  would  get  nothing.  That  applies  to  the 
two  alternatives  in  this  particular  case.  There  was  a  great  deal 
of  discussion  before  us  as  to  whether  the  learned  judge  did,  or 
did  not,  believe  that  statement.  I  have  thought  it  right  to 
ascertain  from  himself  whether  he  did,  or  not,  believe  that  state- 
ment. He  says  that  he  considered  the  statement  of  Thomas 
Elias  Jones  to  be  substantially  true.  That  being  so,  it  appears 
to  me  that  there  was  evidence  before  the  learned  judge,  accepted 
by  him  as  true,  upon  which  it  is  not  for  me  to  throw  any  doubt. 
From  that  evidence  the  learned  judge  had  reasonably  concluded 
that  there  was  a  bargain  between  the  parties  to  pursue  in  this 
case  the  course  which  had  been  pursued  by  the  neighbouring 
building  society — i.e.,  to  take  the  money  upon  the  terms  of  not 
prosecuting  ?  I  think,  therefore,  that  it  is  impossible  to  differ 
from  the  opinion  of  the  learned  judge  upon  that  part  of  the  case. 
Then  was  there  that  pressure  which  enabled  the  Joneses  to  come 
forward  in  their  character  of  oppressed  parties  to  sue  the 
building  society  as  oppressors  in  the  Court  of  Equity  ?    The 
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JoNBB       learned  judge  has  not  fonnd  that  there  was  any  sucli  pressure^ 

*^-  and  for  my  own  part  I  cannot  find  any  reason  to  qnarrel  with  his 

Mbbioneth-   conclusion.     The  result  of  that  would  be^  of  course^  the  dismissal 

8HIRS  Pkbm4-  of  the  proceedings   in   equity.     But,  as   already    observed    by 

^^^  ^*M**"  Lindley,  L.J.,  there  has  been  an  agreement  embodied  in  the 

SociBTT.      order  to  which  he  has  referred,  by  which  the  counsel  for  the 

building  society  appear  to  feel  themselves  bound  to  this  extent 

^^^^'        that  they  wonld  not  raise  any  question  about  the  custody  of  the 

Oom^unding  uotes.     Attention  being  drawn  to  it  they  declined  to  argue  it. 

felony—      That  being  so,  it  appears  to  me  that  the  order  indicated  by 

Agreement  not^  Lindley,  L.J.  is  the  right  one  to  make.     I  agree  also  as  to  the 

lUegaUtyof   COSts. 
conaideration.  Appeal  dismissed. 

Solicitors  for  the  appellants,  Robins,  Billing^  and  Oo.,  agents 
for  Oeorge  Henry  Ellis,  Blaenau  Festiniog. 

Solicitors  for  the  respondents,  Indermaur  and  Brown,  agents 
for  /.  T,  Roberts  and  Roberts,  Carnarvon. 


COURT  OF  APPEAL. 

December  1  and  5, 1891. 

(Before  Lindlby,  Bowen,  and  Fry,  L. JJ.) 
McClatchi£  v.  Haslam.  (a) 

APPEAL  PROM   THE   CHANCERY  DIVISION. 

Stifling  a  prosecution — Agreement — Validity-^ Execution  of  deed 

— Public  policy. 

An  action  was  brought  by  a  married  woman  to  set  a^side  a  mort- 
gage  of  her  property  to  the  defendants,  who  were  the  trustees 
of  a  land  society ,  to  secure  tnoneys  which  had  been  misappro^ 
priaied  by  her  husband,  who  was  the  secretary  of  the  society,  on 
the  ground  that  the  security  was  given  under  threats  of  a 
criminal  prosecution  against  her  husband. 

Meld,  that  the  burden  was  on  the  plaintiff  to  prove  pressure  or 
undue  influence,  neithei'  of  which  had  been  substantiated  ;  and 
that  consequently  her  action  could  not  be  maintained. 

(a)  Reported  by  E.  A.  Sok^tchlbt,  Eeq.,  6«rrieter.at-Law. 
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Williams  i'.  Bayley  (14  L.  T.  Rep.  N.   8,  802  ;  L.  Rep.  I  E.  8f  MoOlatohie 
I.  App.  200)  explained.  Hawaii 

Decision  of  Kekewich,  J.  (63  L,  T,  Rep.  N,  8.  376)  reversed,  

1891. 

THE  plainti£Ps  husband  was  the  secretary  and  the  defendants        — ^. 
were   the   trustees   of  the   Long   Heaton   Freehold  Land    ^S^JT^ 

Society.  Agreement  not 

The  plaintiff^s  hasband  had  misappropriated  some  of  the  fands  tajproeecuie-j 
of  the  society,  and  the  plaintiff  had  executed  a  mortgage  of  her  cwMerat^n 
own  property   to   the   defendants  to  secure  the  amount  which     -^Public 
should  be  found  due  from  the  husband.  policy. 

The  plaintiff  brought  this  action  to  set  aside  the  mortgage, 
alleging  that  she  had  executed  it  solely  in  consequence  of  the 
threats  of  the  defendant  to  institute  criminal  proceedings  against 
her  husband  if  she  declined  to  execute  the  same,  and  in  order  to 
stifle  and  prevent  such  prosecution. 

The  defendants  by  their  statement  of  defence  denied  that  any 
threats  had  ever  been  made  by  them,  or  that  the  plaintiff  had 
executed  the  mortgage  otherwise  than  freely  and  voluntarily. 
They  alleged  that  the  plaintifi^s  husband  being  unable  to  pay 
over  certain  money  which  he  had  received  as  secretary  of  the  land 
society,  had  offered  the  security  in  question  which  they  had  agreed 
to  accept. 

The  mortgage  to  which  the  husband  was  a  party  was  dated 
the  16th  day  of  May,  1888.  It  recited  that  the  husband  was 
indebted  to  the  defendants  in  250Z.,  and  that  the  husband  and 
wife  had  agreed  to  secure  it.  The  husband  and  wife  covenanted 
for  repayment,  and  the  wife  assigned  an  annuity,  a  life  policy, 
and  certain  other  property  of  hers  as  security.  The  mortgage 
provided  that  the  property  should  be  a  security  for  further  sums 
which  might  be  found  due  up  to  the  amount  of  8002. 

The  action  came  on  for  trial  before  Kekewich,  J.  on  the 
8th  day  of  June,  1890. 

The  plaintiff,  who  was  the  only  witness  on  her  behalf,  deposed 
that  her  husband  had  told  her  that  he  wanted  her  to  go  to  the 
ofBce  of  Mr.  Elbome,  a  solicitor;  that  the  defendant  Haslam,  one 
of  the  trustees  of  the  society,  was  there;  that  Haslam  said  that 
they  wished  her  to  sign  a  deed  to  save  her  husband  from 
prosecution ;  that  this  was  the  first  time  she  had  heard  of  it ; 
that  Haslam  said  that  it  was  a  pity  she  had  to  do  it;  that  she 
went  to  the  commissioner,  who  asked  her  if  she  did  it  voluntarily ; 
that  she  said  '^  Yes  ;'^  and  that  she  had  no  communication  with 
her  husband. 

The  defendant  Haslam  deposed  that  in  May,  1888,  the  sum  in 
default  was  named  as  2502. ;  that  he  never  used  the  word 
''  embezzlement ''  or  "  prosecution ;  '^  that  McGlatchie  told  him 
that  be  had  not  the  money,  but  that  his  wife  was  willing  to  secure 
it,  and  that  he  had  arranged  with  her ;  that  he,  Haslam,  told  the 
plaintifi  nothing  at  Elborne's  ofBce ;  that  he  did  not,  in  fact, 
know  anything  about  the  accounts ;  that  McGlatchie  himself  told 
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MoOlatohib   the  plaintiff  that  he  was  wrong  with  the  society ;  and  that  the 
Hawaii,      ^-r^stees  never  had  any  idea  of  instituting  a  prosecntion  agaiasfc 

McGlatchie. 

189L  Morley^  the  other  defendant^  deposed  that  he  had  never  seen 

^     ~~~^.     the  plaintiff,  and  that  there  never  was    any   sa&rflrestion   of  a 

a  Alony—    prosecntion. 

Agreement  not      Elbome  was  the  solicitor  who  prepared  the  mortgage^  and  he 

^rSji^m^T  ^oposed  that  he  was  not  the  solicitor  of  the  society,  and  did  not 

cJSderatUn  ^^^^  ^^^  Circumstances  which  led  to  the  security  being  given  ; 

^Public     that  he  had  been  instructed  to  prepare  the  mortgage  for  2502., 

policy,       and  any  other  sums  which  might  appear  due;    that  he  fully 

explained  the  deed  to  the  plaintiff;  that  on  the  execution  of  the 

deed  which  had  been  prepared  to  cover  further  sums  up  to  400/., 

the  defendant  Haslam  said  that  that  would  not  cover  tbe  liability, 

and  that  the  snm  was  accordingly  altered  to  800/. 

It  was  decided  by  Kekewich,  J.  (63  L.  T.  Rep.  N.  S.  876)  that, 
although  there  might  have  been  no  threat  used  towards  the 
plaintiff,  yet  it  must  have  been  present  to  her  mind  that,  unless 
something  was  done  to  prevent  it,  her  husband  would  be,  at  any 
rate,  liable  to  a  criminal  prosecntion ;  that  this  information  came 
either  from  the  defendant  Haslam,  or  from  the  plaintiff's  husband 
as  agent  of  the  trustees ;  that  this  must  have  been  the  motive  of 
the  plaintiff  in  executing  the  deed  ;  and  that  it  must,  therefore, 
be  delivered  np  to  be  cancelled. 

From  that  decision  the  defendants  now  appealed. 
OozenS'Hardy,  Q.C.,  and  Dwndaa  Gardiner  for  the  appellants. 
-—The  respondent's  evidence  does  not  establish  any  case  of  threat 
or  duress.  It  would  not  be  enough  even  to  show  that  the 
appellants  abstained  from  prosecuting  by  reason  of  the  security  : 
{I^ower  V.  Sadler,  10  Q.  B.  Div.  572.)  It  was  quite  open  to  the 
appellants  to  treat  the  debt  as  a  civil  liability.  They  referred 
also  to  Williams  v.  Bayley  (14  L.  T.  Rep.  N.  S.  802 ;  L.  Rep.  1 
E.  &  I.  App.  200.)     They  were  stopped  by  the  Court. 

Haldayne,  Q.C.  and  /.  0.  Wood  for  the  respondent.  The 
court  cannot  come  to  any  other  conclusion  than  that  the 
respondent  executed  this  deed  in  order  to  prevent  her  husband 
from  being  prosecuted  for  fraud.  Under  such  circumstances  she 
was  not  a  free  agent,  and  the  case  comes  within  Williams  v. 
Bayley  {ubisup.) 

No  reply  was  called  for. 

Our.  adv.  vult. 
Dec.  5,  1891. — The  following  judgments  were  delivered: — 
LiNDLET,  L.J. — This  is  an  action  in  the  Chancery  Division  to 
set  aside  a  security  upon  the  ground  that  it  was  given  under 
pressure ;  that  is  to  say,  threats  of  legal  proceedings — criminal 

Eroceedings.  The  action  is  brought  by  a  married  woman.  Her 
usband  was  the  treasurer  of  the  Long  Heaton  Freehold  Land 
Society.  His  accounts  were  wrong.  There  was  the  sum  of 
250Z.  due  from  him.  He  told  the  solicitor,  Mr.  Elbome,  that 
bis  wife  would  give  security.     He  told  Mr.  Haslam,  one  of  tbe 
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trustees,  that  bis  wife  would  give  secarity  for  tbe  total  amoant  of  MoGlatobub 
his  indebtedness.     His  wife,  under  the  circumstances  to  which  I  ^^ 

will  allude  presently,  executed,  by  way  of  security  for  her  ^^^  ' 
husband's  debt,  a  charge  upon  some  reversionary  interest  of  hers  i89l. 
in  some  money.  That  is  the  security  which  she  now  seeks  to  T^^- 
set  aside.  The  undisputed  facts  of  the  case  are,  that  certainly  ^J*^2JJJlf!I!^ 
here  there  is  no  trace  of  any  agreement  not  to  prosecute,  and  Agreement  not 
the  plaintiff  has  based  her  casein  her  pleadings — which  were  *<>!>«>'««**« — 
drawn  by  a  very  competent  gentleman  who  knows  what  he  is  <ij|^^^[^ 
abont — solely  on  pressure  and  undue  iufluence.  Now  the  ^Pvblic 
security  which  she  gave,  and  which  she  seeks  to  impeach,  was  poUey, 
very  carefully  explained  to  her  by  the  legal  gentleman  who 
prepared  it,  a  gentleman  who  appeared  as  a  witness  before 
E[ekewich,  J.,  and  with  whose  conduct  Kekewich,  J.  expressed 
himself  thoroughly  satisfied.  There  was  not  a  word  to  be  said 
against  him.  He  was  not  acting  as  a  partisan  in  any  way,  and 
he  did  his  duty  as  a  solicitor  of  character  ought  to  have  done. 
Further  than  that,  by  reason  of  the  nature  of  the  interest  which 
she  was  charging,  she  appeared  before  the  commissioner,  who 
took  her  assent  to  this  document,  and  examined  her  and 
explained  it  to  her  apart  from  her  husband.  Those  are  undis- 
puted facts.  Under  those  circumstances,  what  is  it  necessary  for 
the  plaintiff  to  prove  in  order  to  obtain  relief?  She  must  prove 
her  allegation  that  she  was  induced  to  give  this  security  by 
undue  influence  and  pressure.  I  thought  at  one  time  it  was 
possible  that  she  might  try  to  shift  the  burden  of  proof  by  reason 
of  the  transaction  being  one  in  which  a  wife  was  making  a 
sacrifice  for  her  husband.  But  I  do  not  think  that  that  view  is 
sound  where  a  married  lady  has  been  separately  examined,  and 
has  had  the  protection  intended  to  guard  against  any  such  undue 
influence,  and  comes  to  impeach  a  document  which  she  has 
executed  under  that  protection.  It  appears  to  me  that  the 
burden  is  on  her  to  make  out  her  defence.  Now,  has  she  made 
it  out  ?  That  depends  upon  the  view  that  must  be  taken,  of 
course,  of  the  oral  evidence.  Kekewich,  J.  has  decided  the  case 
in  her  favour ;  but  he  has  not  found  as  a  fact  that  she  executed 
this  deed  under  pressure.  We  have,  all  of  us,  scanned  his  judg- 
ment with  the  utmost  care,  and  we  cannot  come  to  the  conclusion 
that  he  has  decided  in  her  favour  upon  that  ground.  He  appears 
to  us  to  have  decided  the  case  in  her  favour  upon  an  erroneous 
view  of  the  law  as  laid  down  in  Williams  v.  Bayley  (14  L.  T, 
Rep.  N.  S.  802;  L.  Rep.  1  B.'.&  I.  App.  200).  He  says  this: 
*'  I  have  not  the  slightest  doubt  on  the  evidence  and  facts  before 
me  that  it  was  present  to  their  minds  '^ — that  is  the  directors — 
''  that  he  was  in  this  great  strait,  and  that  unless  something  was 
done  he  would  be  at  any  rate  liable  to  criminal  prosecution/' 
That  is  what  he  finds.  We  do  not  see  any  reason  to  differ  from 
that  finding.  The  learned  judge  goes  on  thus :  '^  I  have  no 
doubt  that  that  was  the  motive  of  Mrs.  McClatchie,  and  that  she 
did  intend  to  get  her  husband  out  of  that  difliculty  even  at  the 
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McClatohib  sacrifice  of  her  own  property,  and  that  the  law  does  not  allow.'' 
HAffl^Aiff      Now,  the  law  does  not  go  that  length.     I  have  explained,  we 

'     have  all  explained   in  dealing  with  the   case   of  Jones  v.  The 

1891.        Merionethshire  Permanent  Benefit  Building  Society  {ante,  p.  389) 

' — Mmjm  ^^^^  ^^  order  to  invalidate  a  transaction  of  this  kind  you  must 

^oMony^  prove  one  of  two  things ;  either  an  agreement  not  to  prosecute. 

Agreement  not  which  we  can  dismiss  from  onr  minds  here ;  or  pressure  and 

to  prosecute—  undue  influence.     It   is   not  the   law  that,  if  a  lady  makes  a 

MtiHderati^  sacrifice  to  get  her  husband  out  of  a  scrape,  she  can  necessarily 

—  PvhUc     impeach  the  security  which  she  gives,  even  although  the  result 

poliqf.      is  to  "  stifle  a  prosecution.''     Now  I  come  to  the  question  of  fact, 

and  this  depends  upon  a  careful  examination  of  the  evidence. 

She  tells   one   story,    and    Mr.    Haslam   tells   a    diametrically 

opposite  story.     Pressure  by  her  husband  is  distinctly  negatived 

by  her.     She  will  not  allow  that  that  had  anything  to  do  with 

it.     Pressure  did  not  come  from  that  quarter  at  all  events.     If 

it  came  from  any  quarter,  it  was  in  a  conversation  which  she 

alleges  took  place  with  Haslam  just  before  they  went  to  Elbome's 

office.     Now,  it  appears  to  me  that  the  burden  of  proof  being 

upon  her  she  has  not  satisfied  it.     I  do  not  know  the  real  truth 

about  the  undue  pressure,  but  my  own  belief  upon  the  evidence  is 

that  it  was  rather  the  other  way — in  other  words,  that  she  was  not 

subjected  to  undue  pressure.     Under  those  circumstances  I  think 

that  this  appeal  ought  to  be  allowed  and  the  action  dismissed 

with  costs.     There  will  therefore  be  judgment  for  the  defendants 

with  costs  here  and  below. 

BowEN,  L.J. — I  have  had  the  greatest  difficulty  in  this  case  in 
making  up  my  mind  as  to  what  was  the  true  view  to  be  applied. 
The  learned  judge,  as  it  appears  to  me,  has  decided  the  case,  so 
far  as  I  can  feel  at  all  confident,  upon  the  view  of  the  law  which 
my  learned  brother  has  indicated.  Kekewich,  J.  has  pointed  out 
that  the  true  nature  of  the  transaction  is  one  that  cannot  stand  in 
equity,  if  a  wife  gives  security  to  get  her  husband  out  of  a  diffi- 
culty when  she  Knows  the  difficulty  may  result  in  the  criminal 
prosecution  of  himself.  In  such  a  case  that  security  never  could 
be  enforced  against  the  wife.  To  my  mind  that  is  rather  too 
strong  a  proposition  to  lay  down  as  a  rigid  rule  of  law.  I  think 
that  you  must  look  at  the  pressure  in  each  case  as  a  question  of 
fact.  Although  I  do  not  doubt  but  that  where  the  transaction 
is  one  which,  when  it  is  open  to  suspicion  ought  to  be  examined 
with  extreme  care,  still,  one  must  come  back  to  the  particular 
circumstances  of  each  case  and  see  that  the  wife  was  a  willing 
agent,  knowing  what  she  was  doing  and  deliberately  doing,  and 
not  influenced  by  threats  made  to  her  either  directly  by  the 
society  or  by  her  husband.  Now,  the  learned  judge  having  taken 
that  view  did  not  apparently  find  it  necessary  as  the  ratio 
decidendi  to  his  own  mind  to  find  specific  facts.  Without  such 
finding  one  becomes  rather  embarrassed  if  one  departs  from  the 
view  of  the  law  with  which  the  learned  judge  began.     That  is 
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where  tlie  difScnlty  in  this  case  oppresses  us.     The'two  stories^  MoClatohib 
the  story  told  by  the  wife    and    the    story  told  by    Haslam     hJJ^„ 

the  trustee,    are    diametrically    opposite.     The    story  told   by        * 

the  wife  is,  in  substance,    as   follows :  that   she   having   been         1891. 
told  nothing  by  her  husband,  was  taken  down  to  the  solicitor's  ^     TZIdffiii 
oflEice,  where  she  met  Haslimi,   and  where   she  was    told  by    a/eian^^ 
Haslam  that  her  husband  would  be  prosecuted  if  she  did  sot  Agreement  not 
give  the  security.     If  that  story  were  true  there  was  unquestion-  *^tJ'"^*^^**T 
ably  pressure.     Bat  the  learned  judge  has  not  found  that  he  conMerZ^ 
behoved  that  story.     On  the  contrary,  he  disbelieves  it  in  oue     —  Public 
very   material  element.     He  says  he  does  not  think  that    the       policy. 
plaintiff  has  told  the  truth  when  she  says  she  never  heard  of  it 
from  her  husband  before  going  down  to  the  solicitor's  office. 
That  displaces  a  great  part  of  the  evidence  upon  which  one  would 
rest  one's  view  of  pressure.     Supposing  the  wife  had  been  taken 
down  to  the  solicitor's  office  by  her  husband,'and  had  been  told 
nothing  about  it,  and  on  the  way  had  met  Haslam,  and  had  been 
informed  by  him  that  her  husband  would  be  prosecuted  unless 
she  gave  the  security,  to  my  miud  those  circumstances,  as  I  have 
stated,  would  prove  pressure.     I  think  that,  even  if  she  had  been 
taken   down  to   that  office  without   knowiug  beforehand  what 
she  was  goiug  to  do,  and  she  had  met  Haslam  outside,  and  had 
had  a  conversation  with  him  as  the  result  of  which  she  went 
in  and  executed  the  deed,  the  suddenness  and  the  surprise  of  the 
transaction  upon  her  would  be  a  strong  indication^  to  my  mind, 
that  this  case   fell  within  the  category  of  cases  where   undue 
influence  has  been  exercised,  and  where  the  Court  of  Equity  will 
not   allow  the   transaction  to    stand.     Even  if  she   had    been 
brought  as  a  reluctant  victim  to  the  office  of  the  solicitor  by  her 
husband,  and  had  been  met  outside  by  the  solicitor,  and  had  had 
a  conversation  which  furthered  the  views  of  her  husband,  then  I 
should  think  it  was  a  very  great  question  whether  pressure  had 
not  been  exercised ;  but  the  difficulty  was  in  seeing  that  she  was 
a  reluctant  victim  at  all.     If  you  disbelieve  her  evidence  upon 
the  point  as  to  what  passed  between  her  husband  and  herself, 
whom  can  we  trust  in  the  case  at  all  to  establish  that  proposi- 
tion on  her  behalf,  that  she  was  a  reluctant  victim,  or  that  she  had 
not  full  notice  of  what  she  was  going  to  do,  or  that  her  account 
of  the  conversation  with   Haslam  outside  the  solicitor's  office, 
which  is  entirely  denied  by  him,  is  to  be  taken  as  substantially 
correct  ?     Kekowich,  J.  does  not  find  that  he  believes  her  story. 
It  is  true  only  to  a  certain  extent.     He  impeaches  the  story  told 
by  Haslam,  but  he  does  not  tell  us  how  far  he  goes  in  impeaching 
it,  and  that  being  the  way  in  which  the  case  is  left,  one  can  only 
say  that,  in  this  instance,  the  bnrden  being  on  the  plaintiff  to 
establish   her  case,  she,  to  our  mind,  has  failed  to  sustain  the 
burden.     Although  I  agree  that  the  case  is  far  from  an  easy  one, 
she  fails  because  she  has  not  discharged  herself  of  the  necessity 
of  proving  her  case. 

Fry,  L.J. — I  have,    like  my  learned  brethren,  scanned  the 
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MoOuLTOHn  jadgment  of  tlie  learned  judge  in  the  conrt  below  with  all  the 

HiffiiAiL     A^te^^io^  I  c&^  g}^^  ^  i^j  OQi"  endeayonr  being  to  find  ont  what  the 

issae  of  fact  is  upon  which  he  has  come  to  a  conclusion.    I  need  not 

1891.  say  that^  where  he  saw  the  witnesses  and  heard  the  evidence  and 
c  ^'oundUut  ^*^  come  to  the  conclusion  on  the  issue  of  fact,  I  should  find  the 
^T^any^  greatest  difficulty  in  any  way  in  differing  from  him.  But  I  can 
Agreement  not  only  ascertain  in  this  case  that  he  has  found  two  things.  He  has 
^m^u^T  ^^^^^  *^*^*  ^^  ^^  present  to  the  minds  of  the  directors  that  the 
com^demi^  husband  was  in  a  great  strait,  and  that  unless  something  was  done 
—  PubUc  he  would  at  any  rate  be  liable  to  a  criminal  prosecution.  He 
pcUcy,  cioes  not  find  before  that  there  was  any  intention  to  prosecute. 
Further^  he  comes  back  again  that  that  was  the  motive.  I  sup- 
pose that  means  that  the  desire  to  avoid  prosecution  was  the 
motive  of  Haslam^  and  that  the  plaintiff  did  intend  to  get  her 
husband  out  of  the  difficulty  by  the  sacrifice  of  her  own  property. 
That  is  the  second  point  that  he  finds.  Then  he  says  the  law 
will  not  rea)ly  apply.  Now,  I  do  not  accept  that  as  the  law  of 
England.  I  think  it  is  quite  possible  that  the  directors  may 
know  that  the  man  is  liable  to  prosecution ;  the  wife  may  know 
the  same ;  and  if  she,  of  her  own  will,  makes  a  sacrifice  for  the 
purpose  of  protecting  her  husband,  that  is  not  pressure,  and 
that  is  not  a  bargain.  Then  there  is  another  passage,  which  I 
have  also  scanned  very  carefully  like  the  rest  of  my  brethren,  in 
which  the  learned  judge  says  that  he  believes,  from  the  way  in 
which  the  case  was  brought  before  the  plaintiff,  she  was  asked, 
and  almost  demanded,  to  execute  the  deed.  Now,  if  that  passage 
had  referred  to  a  demand  made  by  Haslam,  I  should  have  con- 
cluded that  the  learned  judge  had  found  actual  pressare  and 
threats.  But,  unfortunately,  the  learned  judge  does  not  find  it 
in  that  way,  because  he  has  come  to  the  conclasion  that  the  husband 
made  the  threats,  and  he  has  said  that  the  husband  was  agent  of 
the  society  to  make  those  threats.  I  think  there  is  no  evidence  of  such 
agency.  It  must  be  borne  in  mind  that  the  threats  were  threats 
which  the  wife  entirely  denies  without  any  suggestion  from  her 
husband.  Therefore  I  cannot  attribute  that  finding  to  the  action 
of  Haslam.  Now,  even  if  the  learned  judge  had  told  us  that  he 
believed  the  wife's  story  and  disbelieved  Haslam's  story  through- 
out, we  should  have  had  some  firm  ground  to  go  upon.  But  he 
has  not  done  so.  He  has  said  that  he  believes  one  particular 
statement  of  Haslam's  is  somewhat  in  excess  of  the  actual  facts^ 
but  he  has  found  even  more  fault  with  the  evidence  of  the  wife. 
He  has  totally  discredited  it,  and  thrown  it  over  on  the  most 
important  part  of  the  narrative.  I  find  myself  then  reduced  to 
the  two  findings  of  fact  to  which  I  have  referred.  They  are  not 
sufficient  to  maintain  this  judgment.  Now,  if  departing  from  the 
judgment  of  the  learned  judge  I  apply  my  mind  to  the  evidence 
as  it  stands  upon  the  paper,  all  that  I  can  say  is,  that  I  am  in  no 
way  convinced  that  the  plaintiff's  case  is  right  independently  of 
the  finding  of  the  judge  who  saw  and  heard  the  witnesses.  I 
cannot  say  that  lam  convinced  of  the  plaintiff's  case.     It  conse- 
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uently  fails^  and  the  action  oaght  to  have  been  dittmisaed  from   McClaicbii 

e  beginning.  ,    „      ^  HaLm. 

Appeal  allowed.  

Solicitors  for  the    appellants,  Swam^  and   Co.,   agents  for       1891. 
B.  Newcome  Elbome,  Nottingham.  Competing 

Solicitors  for  the  respondent^  Tarr  and  Co.,  agents  for  Parker    a  felony^ 
Woodward,  Nottingham.  AgT9ement  not 

toproMCuU  — 
lUegaUty  of 
coiutidertiHon 

poUcy. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  Nov.  4, 1891. 

(Before  Mathew  and  Smith,  JJ.) 

Bbo.  v.  Bbooklkhubst  and  others,  (a) 

Vaccinaiion — Order  for — Non-compliance — Summary  proceedings 
— Authority  of  va^xination  officer — Further  proceedings — Regu- 
lations of  the  Local  Oovemment  Board  1874,  art.  16— Facci- 
naiion  Act,  1867  (30  ^  31  Vict.  c.  84),  s.  81. 

jB.,  a  vaccination  officer,  acting  under  the  directions  of  and  on 
behalf  of  the  Reigate  Board  of  Guardians,  obtained  an  order 
retjfuiring  K.  to  have  his  child  vaccinated.  K.  failed  to  comply 
with  this  order,  whereupon  B.  summoned  him  before  the  justices 
under  sect.  81  of  80  ^  31  Vict.  c.  84,  requiring  him  to  show 
some  reasonable  grouinds  for  his  omission  to  carry  the  said  order 
into  effect.  The  justices  refused  to  make  any  order  on  the 
grov/nd  that  it  was  necessary  for  B.,  under  sect.  31  of  the  Vacci- 
nation Act,  1867  and  art.  16  o/  the  Local  Oovemment  Board 
Regulations,  1874,  before  taking  out  the  summons  on  K.'s  non- 
compliance  with  the  order  made  on  him,  to  have  reported  the 
matter  to  the  board  of  guardians  and  to  have  obtained  their 
further  instructions,  and  that  there  was  no  evidence  before  them 
that  he  had  done  so. 

Held,  that  the  words  ^'further  proceedings  "  in  art.  16  o/  the  Local 
Oovemment  Board  Regulations,  1874,  do  not  apply  to  pro- 
ceedvngs  taken  under  sect.  81  of  the  Vaccination  Act,  1867,  for 
the  imposition  of  a  penalty  on  non-compliance  with  a  vaccination 
order,  except  where  a  penalty  has  already  been  imposed  and  it 
is  sought  to  impose  a  fresh  penalty  in  respect  thereof  » 

ON  the  8rd   day  of  Febmary,   1891,  William  Bethell,  the 
vaccination  officer  for  the  Horley  District  of  the  Beigate 

(a)  Reported  by  Alfred  H.  Letbot,  Eiq.,  Bsn-ister-at-Law. 
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Bbo.        TTnion^  in  the  connty  of  Sarrey^  laid  an  information,  under  sect.  31 

BRocKLiHOTfT  ^*  the  Vaccination  Act,  1867'(30  &  31  Vict.  c.  84),  against  one 

▲HD  OTHERS.  Alfred  King,  for  not  complying  with  an  order  made  on   him 

requiring  him  to  have  his  child  vaccinated. 

]^'  A  summons  was  issued   by  the  justice  before  whom  such 

raednatumr-  information  was  laid,  requiring  the  said  Alfred  King  to  attend 

Penalty  for  before  the  magistrates  on  the  14th  day  of  February,  1891,  who 

'^^c^^^'   on  that  day  made  an  order  for  the  vaccination  of  his  child  within 

order—      twenty-one  days.      King    not   complying    with    this    order,   a 

Further  pro-  summous  was  issued  against  him  requiring  him  to  show  some 

ceedinge—    reasonable  grounds  for  his  omission  to  carry  the  said  order  into 

Authortiy  for    «.     .  »  -^ 

prosecution -^  ^^^^' 

Vaccinatioi^       On  the  9th  day  of  May,  1891,  the  last-mentioned  summons 

B^fvlatione,  came  ou  for  hearing  before  the  justices   sitting   at   Beigate, 

—30^4^81     namely,   Edward  Brocklehurst,   Frederick   Charles  Pawle,  and 

Fte«.  c.  84,    Percy  Leonard  Pelly,   the  defendants  in  this  case.     The  said 

e.  81.       Alfred  King  did  not  appear. 

The  justices  refnsea  to  make  any  order,  on  the  ground  that 
there  was  no  evidence  before  them  that  art.  16  of  the  Local 
Government  Board  Regulations,  1874,  had  been  complied  with, 
and  that,  before  taking  out  the  summons  on  King's  non-com- 
pliance with  the  order  of  the  14th  day  of  February  to  have  his 
child  vaccinated,  it  was  necessary  for  the  vaccination  officer, 
under  sect.  31  of  the  Vaccination  Act,  1867  (31  &  31  Vict, 
c.  84),  and  the  said  art.  16,  to  have  reported  the  matter  to  the 
board  of  guardians  and  to  have  obtained  further  instructions. 

The  Guardians  of  the  Beigate  Union  thereupon  obtained  a  rule 
nisi  calling  upon  the  said  justices  to  show  cause  why  they  should 
not  hear  and  determine  a  certain  summons  requiring  the  said 
Alfred  King  to  show  some  reasonable  grounds  for  his  omission 
to  carry  into  effect  certain  orders  made  on  the  14th  day  of 
February,  1891,  requiring  him  to  have  his  child  vaccinated. 

Sect.  31  of  the  Vaccination  Act,  1867  (30  &  31  Vict.  c.  84) 
enacts  that : 

If  any  registru*,  or  any  o£Soer  appointed  by  the  gnardians  to  enforce  the  proYisions 

of  thifl  Act,  shall  give  information  in  writing  to  a  juatice  of  the  peace,  that  he  has 

reason  to  belioTe  that  any  child  under  the  age  of  fourteen  years,  being  within  the 

union  or  parish  for  which  the  informant  acts,  has  not  been  successfully  vaccinated, 

I  and  that  he  has  giyen  notice  to  the  parent  or  person  haying  the  custody  of  such 

child  to  procure  its  being  yaccinated,  and  that  this  notice  has  been  disregarded, 
the  justice  may  summon  such  parent  or  person  to  appear  with  the  child  before  him 
at  a  certain  time  and  place,  and  upon  the  appearance,  if  the  justice  shall  find,  after 
such  examination  as  he  shall  deem  necessary,  that  the  child  has  not  been  vaccinated, 
nor  has  already  had  the  small  pox,  he  may,  if  he  see  fit,  make  an  order  under  his 
hand  and  seal  directing  such  child  to  be  vaccinated  within  a  certain  time ;  and  if 
at  the  expiration  of  such  time  the  child  shall  not  have  been  so  vaccinated,  or 
shall  not  be  shown  to  be  then  unfit  to  be  vaccinated,  or  to  be  insusceptible  of 
vaccination,  the  person  on  whom  euch  order  shall  have  been  made  shall  be  pro- 
ceeded Against  summarily,  and,  unless  he  can  show  some  reasonable  ground  for  his 
omission  to  carry  the  order  into  effect,  shall  be  liable  to  a  penalty  not  exceeding 
twenty  shillings. 

I  Art.  16  of  the  Local  Government  Board  Regulations,  dated 

the  31st  day  of  October,  1874,  provides  that : 

The  gnardians  are  to  give  directions  authorising  the  officer  to  institute  and  conduct 
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proceedings,  but  the  officer  is  not  to  take  further  proceedings  in  any  case  in  which  an  ftBQ. 

order  has  already  been  obtained  and  snmmary  proceedings  taken  under  this  section  *  v, 

until  he  shall  have  brought  the  circumstances  of  the  case  under  the  notice  of  the  BiOOKUBsnim 
guardians,  and  received  tbair  special  directions  thereon.  aud  othbbs. 

A  Circular  letter  of  the  Local  Government  Boards  dated  the        A891, 
Slat  day  of  October,  1874,  accompanied  the  said  general  order  of  yacciMHon-^ 
that  date,  and  contained  the  following  paragraph  :  PendUyfor 

The  guardians  may  either  give  special  directions  in  each  indifidual  case  of  default,      ^^^^  ^^^ 

or  they  may  give  such  general  directions  as  will  enable  the  yaocination  officer  to  tttke       order 

the  proceedings  in  the  first  instance  in  every  case  of  default  without  referring  to   p^f^j^gf,  m^q. 
tiiem,  hut  the  board  have  thought  it  right  to  require  as  regards  proceedings  under     ceedinaf— ' 
sect  81  that  the  vaccination  officers  shall  not,  in  any  case  in  which  a  magistrate's  ^i^^;^^,.  fy^ 
order  was  made  and  summary  proceedings  taken  thereon,  apply  for  another  order  >g^roucuJtivi— 
until  they  have  hrought  the  case  before  the  guardians  and  received  special  directions    ^^^^^{^^0*^^^ 
concerning  it.  Regulations. 

Macmorran  now  appeared  on  behalf  of  the  justices  to  show  _^o|.3i 
cause  against  the  above  rule. — The  justices  were  right  in  their  Vict,  e.  84, 
decision.  They  have  heard  the  summons,  but  refused  to  make  '-  ^^- 
an  order,  so  that  there  is  no  reason  why  they  should  receive  a 
mandamtta  compelling  them  to  hear  and  determine  what  they  have 
already  heard.  The  interpretation  of  article  16  by  the  justices 
was  the  right  one.  If  an  order  is  made  under  sect.  31  of  the 
Act  of  1867,  directing  a  child  to  be  vaccinated  within  a  certain 
time,  and  that  order  is  not  complied  with,  it  is  directed  by  that 
section  that  the  person  so  failing  to  comply  shall  be  proceeded 
against  summarily,  and  be  liable  to  a  penalty.  It  is  submitted 
that  this  summary  proceeding  under  sect.  31  is  a  '^  further 
proceeding "  for  which  art.  16  of  the  Local  Government  Board 
Regulations  requires  that  the  vaccination  officer  should  have 
special  instructions  from  the  board  of  guardians.  Bethell 
had  received  no  such  special  instructions,  nor  was  there 
any  evidence  before  the  justices  of  his  having  received  any 
authority  to  take  this  '^farther  proceeding.'^  Assuming, 
however,  that  the  justices  had  no  right  to  demand  any  evi- 
dence of  such  authority,  the  proper  course  to  take  would  be 
to  apply  to  them  to  state  a  case  :  {Beg.  v.  Justices  of  Wisbech, ^ 
54  J.  P.  743.)  j  .  . 

Lumley  Smith,  Q.C.  {Burleigh  Muir  with  him)  appeared  for 
the  guardians  in  support  of  the  rule. — Under  sect.  31  of  the  Act 
of  1867  the  course  of  procedure  is  pointed  out.  First  the  order 
is  made  directing  vaccination.  That  is  not  a  summary  proceeding. 
Then,  if  that  order  is  not  complied  with,  it  is  directed  that 
sunmiary  proceedings  shall  be  taken  for  the  recovery  of  the 
penalty.  The  vaccination  officer  does  not  require  fresh  authority 
to  take  this  second  step.  This  is  what  is  referred  to  in  art.  1 6, 
when  it  refers  to  summary  proceedings  having  already  been 
taken.  The  whole  point,  however,  is,  what  does  '^  further 
proceedings''  in  art.  16  mean ?  Now,  the  object  of  this  article 
was  to  prevent  a  vaccination  officer  recovering  more  than  one 
penalty  for  continued  disobedience  to  the  same  order.  In  the 
case  of  Allm  v.   Worthy  (21  L.  T.  Ref>.  N.  S.  665 ;  L.  Rep. 
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Rbo.        5  Q.  B.  163)  it  was  held  that  a  parent  having  been  fined  nnder 

^      ^' sect,  31  of  the  Act  of  1867  for  disobeyinfif  an  order  to  have  his 

AND  oiBKBs.  ^^^^^  vaccinatod^  might  be  proceeded  against  from  time  to  time 

'  as  long  as  the  child  remained  nnvaccinated.     And  in  Knight  v. 

1891^.       Ealliwell  (30  L.  T.  Rep.  N.  S.  359;  L.  Rep.  9  Q.  B.  412,  see 
FocctnaWon— ^™*^^'*  of  Cockbnm,  C.J.  at  p.  415),  this  was  considered  a 
Penalty  for   hardship,  and  to  prevent  it  the  Local  Government  Board  framed 
non-eompii-   art.  16.     It  is  submitted,  therefore,   that  the  words   "further 
^ord&r^    proceedings ''  in  that  article  refer  to  a  case  in  which  proceedings 
Further  pro>  are  taken  to  recover  further  penalties  for  the  same  offence,  and  it 
ueding^—    is  for  such  proceedings  that  art.   16  requires  the  vaccination 
^""^^^^Z^^^^^  to  receive  the  ''special    directions''   of  the    board    of 
Vaecmation  guardians.     The  present  was  not  such  a  case,  and  the  justices 
Beffuiatumt,  were  wrong,  therefore,  in  refusing  to  convict,  and  the  rule  should 
^®^tA*!?«J^  be  made  absolute. 
nd,  *S,        Macmorrm  was  heard  in  reply. 
«.  si.    '       Mathew,  J. — This  rule  must  be  made  absolute.    The  cases 
cited  by  Mr.  Lumley  Smith  make  it  quite  clear  that  under  sect. 
31  of  the  Act  of  1867  a  parent,  having  already  been  fined  under 
that  section,  might  be  proceeded  against  from  time  to  time  so 
long  as  the  child  remained  nnvaccinated.    This  was  considered  to 
be  oppressive,  and  it  was  to  remedy  this  state  of  things  that  the 
Local  Government  Board,  by  virtue  of  the  power  given  to  them 
by  sect.  5  of  the  Vaccination  Act,  1871  (34  &  35  Vict.  c.  98)  and 
sect.  1  of  the  Vaccination  Act,  1874  (37  &  38  Vict.  c.  75)  framed 
art.  16  of  the  Regulations  of  1874.    The  language  of  that  article 
is  not  at  first  sight  clear,  but,  upon  examining  the  expressions 
used,  and  by  referring  to  sect.  31  of  the  Act  of  1867,  I  am  of 
opinion  that  the  words  ''summary  proceedings''  in  that  article- 
refer  to  the  proceedings  for  the  recovery  of  the  penalty  imposed 
by  sect.  31,  and  that  the  words  "further  proceedings,"  the  taking 
of  which  necessitates  obtaining  the  special  directions  of  the  board 
of  guardians,  refer  only  to  cases  where  a  man  is  proceeded 
against  for  a  fresh    penalty    in    respect  of  the   same  act  of 
disobedience.    No  fine,  however,  under  sect.  31  has  been  infiicted 
on  the  man  King  ;  therefore  the  justices  were  wrong  in  holding 
that,  before  they  could  convict  King,  they  required  evidence  that 
the  vaccination  officer  had  received  the  special  directions  of  the 
board  of  guardians  under  art.  16. 

SiciTH,  J.*— I  am  entirely  of  the  same  opinion.  The  whole  case 
turns  upon  what  is  the  meaning  of  the  words  "  further  proceed- 
ings" in  art.  16.  If  an  order  for  vaccination  is  made,  and  this 
order  is  not  complied  with,  the  person  disobeying  such  order  may 
be  proceeded  against  summarily,  and  have  a  fine  inflicted  upon 
him.  This  proceeding,  however,  does  not  require  any  special 
directions  from  the  board  of  guardians.  But  if  the  same  man 
continues  to  disobey  the  same  order,  and  the  vaccination  officer 
wishes  to  proceed  against  him  de  novo,  this  would  be  a  "  further 
proceeding"  within  the  meaning  of  art.  16^  and  it  would  be 
necessary  to  get  "special  directions."    The  justices  were  there- 
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fore  wrong  in  their  oonstraction  of  this  article^  and  the  rale  mast        R^o- 
be  made  absolate.  „       v* 

Kuls  absolute,       xjio  others. 
Solicitors  for  the  justices,  H.  Tyrell  and  Son,  for  /.  M.  Head.        — - 
Reigate.  WW. 

Solicitors  for  the  guardians,  Morrisons,  for  F.  C.  Morrison,  Vaccinationr^ 

Beigate.  Penalty  for 

fiott'Cotnpli- 

anee  with 

order — 

Fwrther  pro- 

ee$ding$ — 

A%Uharityfor 

proeecution  — 

V(iceinatian 

ReguUUiont, 

1874,  aH,  16 

—30^81 

Viet,  e,  84, 

COURT   OP  APPEAL.  '-^i- 

Monday,  Dec,  14,1891. 
(Before  Lord  Esheb,  M.B.,  Lopes,  and  Eat,  L.JJ.) 
Beq.  V,  Farmer  and  another  (Justices  of  Salford).  (a) 

APPEAL    FROM    THE    QUEEN's    BENCH    DIVISION. 

Bastardy — Service  of  summons — Last  place  of  abode — Jurisdiction 
of  justices — Certiorari — Bastardy  Laws  Amendment  Act,  1872 
(85  ^  86  Vict  c.  65),  s.  4. 

Under  sect.  4  of  the  Bastardy  Laws  Amendment  Act,  1872,  which 
provides  that  the  justices  may  make  a  bastardy  order,  in  the 
absence  of  the  defendant,  upon  proof  that  the  summons  *'  was 
left  at  his  last  place  of  abode  six  days  at  least  before  the  petty 
sessions/'  the  summons  must  be  left  at  his  present  place  of 
abode,  if  he  has  a  place  of  abode  at  the  time  of  the  service,  and 
if  he  has  none,  then  at  his  last  place  of  abode.  If  at  the  time  of 
the  service  the  defendant  has  his  place  of  abode  out  of  the  juris- 
tion,  the  summons  cannot  be  served  ai  all. 

A  bastardy  summcns  was  left  at  the  defendants  last  place  of 
abode  in  England,  and  at  the  hearing  the  justices  found,  in  his 
absence,  that  the  summons  had  been  duly  served  upon  him,  and 
made  an  order  against  him.  Upon  an  application  for  a  cer- 
tiorari it  appeared,  from  fresh  evidence,  that  the  defmdant  was 
vn  America,  and  had  a  place  of  abode  there,  when  the  summons 
was  served. 

Held  {making  absoltUe  a  rule  for  a  certiorari),  that  the  court  had 
power  to  review  the  decision  of  the  justices  upon  the  question  of 
service;    that  the  summons  had  not  been  duly  served  umder 

(a)  Reported  bj  J.  Hibbibt  Willuxb,  Esq.,  Barrister- at-Law, 


414  CRIMINAL  LAW  CASES. 

Rbg.  sect.  4,  and  that  the  order  was  therefore  made  ivithout  juriS' 

_  ^'  diction. 

ANDXKOTHER  ^S'  V'  Evans  (19  L.  J.  151,  M.O.,  followed. 

^Lfow))?'  nPHIS  was  the  argument  of  a  rale  nisi  granted  by  the  Courb  of 

-i —         JL      Appeal  npon  the  application  of  one  Riley,  calling  upon  Sir 

"    1891.       James  Farmer  and  Richard  Husband,  Esq.,  justices  of  Salford, 

Bastardv—  ^  show  cause  why  a  writ  of  certioi'ari  should  not  issue  to  remove 

Service  of    into  the  Queen^s  Bench  Division  a  certain  order  of   the  said 

iwnmone—  justices,  made  on  the  25th  day  of  March,  1891,  adjudging  Riley 

i^^^7«X  *o  t)e  the  putative  father  of  a  certain  bastard  child  of  one  Elizabeth 

diction  of    Howarbh,  on  the  grounds  that  when  the  summons  was  issued 

justices-^    and  alleged  to  be  served  the  applicant's  place  of  abode  was  in 

^*  ^5  ^  ^T^'  America,  and  the  order  was  made  in  his  absence  and  without 

notice  to  him,  and  without  his  knowledge  thereof,  or  of  the 

summons,  and  that  the  order  was  made  without  jurisdiction,  the 
summons  not  having  been  served  personally  nor  left  at  Riley's 
last  place  of  abode. 

On  the  26th  day  of  February,  1891,  one  Elizabeth  Howarth 
was  delivered  of  a  bastard  child,  of  which  she  alleged  that  one 
Riley  was  the  father,  and  obtained  a  summons  against  him,  under 
sect.  3  of  the  Bastardy  Laws  Amendment  Act,  1872  (35  &  36 
Vict.  c.  65).  Riley  had  been  living  at  his  father's  house  in 
Salford,  and  had  no  other  place  of  abode  in  England.  The 
summons  was  obtained  on  the  13th  day  of  March,  and  on  that 
day  was  left  at  the  house  of  Riley's  father.  On  the  25th  day  of 
March  the  summons  came  on  to  be  heard ;  Riley  himself  was  not 
present ;  it  was  proved  that  the  summons  had  been  left  at  the 
house  of  Riley's  father  on  the  13th  day  of  March,  and  a  witness 
swore  that  she  had  seen  Riley  in  Salford  on  the  15th  day  of 
March,  but  Riley's  father  stated  that  he  had  gone  to  America  in 
February.  The  complainant  gave  evidence,  which  was  corrobo- 
borated,  that  Riley  was  the  father  of  the  child,  and  the  justices 
found  that  the  summons  had  been  actually  served  upon  Riley, 
and  made  an  order  adjudging  him  to  be  the  putative  father  of 
such  bastard  child,  and  ordered  him  to  pay  bs.  a  week  until  the 
child  was  fourteen. 

Upon  the  application  for  a  certiorari  it  appeared  from  fresh 
evidence,  then  adduced  upon  affidavit,  that  Riley  was  actually  in 
America  on  the  5th  day  of  March,  that  he  had  gone  there  with 
the  intention  to  stay  and  settle  down,  and  had  a  place  of  abode 
at  his  brother's  house  in  America.  He  swore  that  as  soon  as  he 
heard  of  the  order  he  determined  to  return  to  England  to  con* 
test  it ;  that  he  was  prevented  by  illness  from  returning  until 
September ;  that  he  was  taken  ill  on  arriving  in  England,  and 
that  owing  to  those  causes  his  application  for  a  certiorari  was 
uot  made  until  more  than  six  months  after  the  date  of  the  order 
of  the  justices. 

The  Bastardy  Laws  Amendment  Act,  1872  (35  &  36  Vict, 
c.  65)  provides : 

Sect.  3.  Any  single  woman  who  may  be  with  child  or  who  may  be  deliTered  of  a 
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bastard  child  after  the  passing  of  this  Act  may  either  before  the  birth  or  at  any  time  ^^» 

within  twelve  months  from  the  birth  of  sqch  child,  or  at  any  time  thereafter,  apon  proof  17. 

that  the  man  alleged  to  be  the  father  of  each  child  has  within  the  twelve  months  next       Fabicbb 
after  the  birth  of  such  child  paid  money  for  its  maintenance,  or  at  any  time  within  ^hd  amotbxb 
the  twelve  months  next  after  the  return  to  England  of  the  man  aUegiod  to  be  the  (Jvstiobs  ow 
father  of  such  child,  npon  proof  that  he  ceased  to  reside  in  England  within  the  twelve      S^rc^bb)* 

months  next  after  the  birth  of  such  child,  make  application  to  any  one  justice  of  the  

peace  acting  for  the  potty  sessional  division  of  the  county,  or  for  the  city,  borough,  or  1891. 

place  in  which  she  may  reside,  for  a  summons  to  be  served  on  the  man  alleged  by  her  ^-m^ 

to  be  the  father  of  the  child,  and  if  such  application  be  made  before  the  birth  of  the    Bastardy  — 
child  the  woman  shall  make  a  deposition  npon  oath  stating  who  is  the  father  of  such      Service  of 

child,  and  such  justice  of  the  peace  shall  thereupon  issue  his  summons  to  the  person    summont 

alleged  to  be  the  father  of  such  child  to  appear  at  a  petty  session  to  be  holden  after   j^^  place  of 
the  expiration  of  six  days  at  least  for  the  petty  sessional  division,  city,  borough,  or  abode-— Juiie- 
other  place  in  which  such  justice  usually  acts.  diction  of 

Sect.  4.«-After  the  birth  of  such  bastard  child,  on  the  appearance  of  the  person  so      iusticee-^ 
summoned,  or  on  proof  that  the  summons  waa  duly  served  on  suoh  person,  or  left  at   35  j.  og  y^^t 
his  last  place  of  abode,  six  days  at  least  before  the  petty  session,  the  justices  in  such        ^e   .  4 
petty  session  shall  hear  the  evidence  of  such  woman  and  such  other  evidence  as  she  1    •    • 

may  produce,  and  shall  also  hear  any  evidence  tendered  by  or  on  behalf  of  the 
person  alleged  to  be  the  father,  and  if  the  evidence  of  the  mother  be  corroborated  in 
aome  material  particular  by  other  evidence  to  the  satisfaction  of  the  said  justices, 
they  may  adjudge  the  man  to  be  the  putative  father  of  such  bastard  child ;  and  they 
may  also,  if  they  see  fit,  having  regaid  to  all  the  circumstances  of  the  case,  proceed 
to  make  an  order  on  the  putative  father  for  the  payment  to  the  mother  of  the  bastard 
child,  or  to  any  person  who  may  be  appointed  to  have  the  custody  of  suoh  child, 
under  the  provisions  of  the  said  recited  Act,  of  a  sum  of  money  weekly,  not  exceeding 
five  shillings  a  week. 

The  application  of  Riley  for  a  rule  nisi  for  a  certiarari  to 
bring  up  the  order  to  be  quashed  was  refused  by  the  Queen's 
Bench  Division  (Lord  Coleridge^  C.J.  and  Wright,  J.)  but  a  rale 
nhfi  was  subsequently  granted  by  the  Court  of  Appeal. 

Cluer  for  the  respondent. — There  is  a  preliminary  objection 
that  the  application  for  this  rule  was  too  late.  By  the  Crown 
Office  Bules^  r.  83,  a  writ  of  certiorari  must  be  applied  for  within 
six  calendar  months  next  after  the  order  shall  have  been  made. 

Le  Eiche  for  the  applicant. — Under  the  circumstances  of  this 
case  the  time  for  applying  ought  to  be  extended ;  rule  297  gives 
the  court  or  a  judge  power  to  enlarge  or  abridge  the  time 
appointed  by  the  rules. 

The  Court  extended  the  time. 

Cluer  showed  cause. — ^This  rule  ought  to  be  discharged  upon 
two  grounds  :  firsts  because  the  justices  decided  as  a  question  of 
fact  upon  conflicting  evidence  that  this  summons  had  been  duly 
served,  and  that  the  decision  cannot  be  reviewed;  secondly^ 
because  this  summons  was  left  at  the  house  of  the  father  of  the 
applicant,  which  was  the  applicant's  'Mast  place  of  abode'' 
within  the  meaning  of  the  Act.  When  justices  have  decided  a 
question  of  fact  which  they  had  jurisdiction  to  decide,  and  there 
was  evidence  before  them  upon  which  they  could  decide,  their 
decision  is  not  open  to  review  upon  an  application  for  a  certiorari : 
(Brittain  v.  Kinnaird,  I  Brod.  &  Bing.  432 ;  Reg.  v.  Bolton,  I 
Q.  B.  QQ',  Ex  'parte  Baker,  2  H.  &  N.  219.)  There  can  be  no 
distinction  in  principle  between  a  case  where  both  parties  were 
present  before  the  justices  and  a  case  where  the  proceedings 
were  ex  parte,  if  the  question  is  one  of  fact  which  the  justices 
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have  jarisdictioQ  to  decide.     It  was  a  qaestion  of  fact  whether 

Fabmbr      ^^^  sammons  was  served  apoa  the  defendant,  and  the  jastices 

▲ND  AvoTHm  decided  that  it  was,  upon  evidence  which  justified  that  finding. 

(JusnoRs  OF  The  later  cases  seem  to  be  against  this  contention,  bat  they  are 

^^^^H^)*     inconsistent  with  the  earlier  cases  I  have  cited,  and  ought  to  be 

1891        overruled.     Those  cases  are  Reg.  v.  Evans  (19  L.  J.  157,  M.  G.) ; 

— ."       Reg.  V.  Lee  (16  Cox  C.  0. 404 ;  58  L.  T.  Rep.  N.  S.  384 ;  52  J.  P. 

BoBtardy-j   344J.     Assuming,  however,  that  the  decision  of  the  jastices  can 

tummoM--'  ^^  questioned  npon  this  application,  it  appears  clearly  from  all 

Last  place  of  the  evidence  now  before  the  court  that  tne  summons  was  duly 

<**^T'^'*7*"  served  under  the  Bastardy  Laws  Amendment  Act,  1872,  sect.  4, 

jtJ«^-    by  being  left  ''at  the  last  place  of  abode''  of  the  defendant, 

35  f  86  Vict  which  was  his  father's  house  at  Salford  :  {Reg.  v.  Brovsn,  1  L.  T. 

c.  65,  #.  4.    Rep.  N.  S.  29  ;  22  L.  J.  143,  M.  C, ;  Reg.  v.  Damerell,  L.  Rep. 

3  Q.  B.  50 ;  Beg.  v.  Hicham,  7  E.  &  B.  557 ;  Reg.  v.  De  Winton, 

16  Cox  C.  C.  455;  59  L.  T.  Rep.  N.  S.  382.)     The  case  of 

Berkeley  v.  Thompson  (52  L.  T.  Rep.  N.  S.  1 ;  L.  Rep.  10  App. 

Gas.  45)  is  not  against  my  contention,  for  that  case  only  dealt 

with  the  question  of  personal  service. 

Le  RicKe,  for  the  applicant,  was  not  heard. 

Lord  EsHBB,  M.R. — In  this  case  the  justices  made  an  order 

against  the  appellant  adjudging  him  to  be  the  putative  father  of 

a  child  bom  in    England,  upon  the  application  of  its  mother. 

The  man  appeals  upon  the   ground  that  the  justices  had  no 

jurisdiction  to  make  the  order,  and  his  appeal  is  not  against  any 

proceeding  taken  to  enforce  that  order,  but  is  an  application  for 

a  certiorari  to  bring  up  that  order  to  be  quashed.     If  this  were 

a  case  of  proceedings  taken  to  enforce  the  order  of  the  justices, 

I  think  that  the  case  of  Brittadn  v.  Kinnaird  {ubi  sup.)  would  be 

conclusive  to  show  that,  inasmuch  as  the  justices  had  jurisdiction 

to  inquire  whether  service  of  the  summons  had  been  properly 

made,  this   conrt  could  not  inquire  into  the  question  whether  the 

decision  of  the  justices  was  right  or  wrong.     This,  however  is 

an  application  forac^^toraW,  to  bring  up  the  order  to  be  quashed 

and  therefore  the  case  of  Reg.  v.  Evans  {ubi  sup.)  is  a  clear 

authority  that  the  court  could  not  only  inquire  whether  there  was 

any  evidence  before  the  justices  to  justify  their  order,  but  can 

also  consider  whether  it  agrees  with  the  justices  in  the  finding 

upon  the  facts.     The  decision  in  Reg.  v.  Evans  {ubi  sup.)  seems  to 

be  clear  that,  upon  an  application  for  a  certiorari,  the  court  can 

say  whether  it  agrees  with  the  finding  of  the  justices,  and  the 

case  of  Reg.  v.  Lee  {ubi  sup.)  decided  by  Hawkins  and  Charles,  JJ. 

is  to  the  same  effect.     I  think  that  we  cannot  overrule  the  case  of 

Reg.  V.  Evans  {ubi  sup.)  but  must   follow  it,  and  uphold  the 

distinction  drawn  by  that  case  that  npon  proceedings  to  enforce 

an  order  of  justices  the  court  cannot  inquire  whether  the  order 

was  right  or  wrong,  but  that  if  an  application  is  made  to  bring 

up  an  order  to  be  quashed  the  Court  is  bound  to  consider 

the  evidence  which  was  before  the  justices,  and  to  say  then 

whether  the  order  was  right  or  not.      Farther  than  that,  if  we 
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have  jarisdiction  to  make  that  inquiry,  we  are  not  confined  to        Kk. 
the    evidence  which    was  before    the  jnetices,    but    can    hear      pA^m 
further  evidence.     In  this  case  we  are  called  upon  to  say  whether  ^^  anothbr 
the  decision  of  the  justices  upon  a  preliminary  point  was  right  or  (Jubtioks  or 
wrong.      It  is  not  material  for  us  to   consider  whether,  if  the     Samord). 
evidence  had  been  the   same  before   us  as  it  was  before  the       iggi. 

justices,  we  would  have  agreed  with  their  decision  or  not,  for  we       

have  now  further  evidence  before  us.     The  justices  decided,  upon   ^^^^^~T 

the  evidence  before  them,  that  service  of  the  summons  had  been  nmmorJ-- 

made  at  the  house  in  which  the  appellant  then  abode  at  the  time  Last  place  of 

of  the  service,  and  was  abiding  for  at  least  two  days  after,  and  abode-pjitrii^ 

they  naturally  inferred  that  the  summons  came  to  his  knowledge,    justicot 

Can  we  now  agree  with  that  decision  ?     I  disregard  the  affidavit  85  ^  86  VieU 

of  the  woman  who  swore  at  the  hearing  that  sne  had  seen  the    <^  ^^t  '•  4* 

appellant  about  after  the  day  on  which  the  summons  was  served 

and  now  swears  that  she  was  mistaken.     At  the  hearing  her 

evidence  was  contradicted- by  the  appeUaut's  father  who  swore 

that  his  son  had  gone  to  America  some  time  before  the  summons 

was  served.    If  the  evidence  was  now  the  same,  I  would  agree 

with  the  decision  of  the  justices.     Now,  however,  the  appellant 

himself  swears  that  he  was  in  America  when  the  summons  was 

served,   and  he  is  corroborated  in  that  by   a  letter  which  is 

produced  written  from  the  appellant  in  America,  and  dated  there 

on  the  5th  March,  and  bearing  a  pont-mark  in  America  of  that 

date.     The  service  of  the  summons  was  on  the  13th  March,  and 

if  the  appellant's  story  is  true  we  see  at  once  that  the  finding  of 

the  justices  was  incorrect,  for  the  man  was  not,  on  the  13th  March 

abiding  at  his  father's  house  where   the  summons  was  served. 

We  must  therefore  now   consider  whether,  the   service  of  the 

summons   at  his  father's  house  in  England,  which  was  his  last 

place  of  abode  in  England,  was   a  good    service.       We    must 

consider  whether  he  had  a  place  of  abode  in  America.     If  he 

went  to  America  for  the  purpose  only  of  seeing  his  brother,  with 

the  intention  of  presently    returning   to  his  father's   house  in 

England,  then  he  had  no  place  of  abode  in  America ;  if  he  went 

away  simply  with  the  intent  to   avoid  service  of  this  summons, 

meaning  to  return  as  soon  as  the  thing  had  blown  over  and  it  was 

safe   to  return,  then  he  had  no  place  of  abode  in  America.     In 

such  cases  it  would  be   correct  to  say  that  his  last  place  of  abode 

was  his  father's  house  in  England.     There  is  therefore  a  question 

of  fact  to  be  determined  in  this  preliminary  inquiry  as  to  the 

service  of  the  summons,  and  we  must  undertake  that  inquiry  and 

determine  that  Question.     Upon  the  materials  before  us  can  we 

safely  say  that  ne  went  abroad  simply  to  avoid  service  of  the 

summons,  or  only   temporarily  ?     Ought  we  to  infer  a  dishonest 

act  on  his  part,  when  the  evidence  is  equally  consistent  with 

honesty  ?    I  do  not  think  that  there  is  any  sufficient  evidence 

that  he  went  to  America  to  avoid  service,  or  that  we  can  say  that 

he  did  not  go  to  America  in  order  to  live  and  earn  his  livelihood 

there.       I  come  to   the   conclusion,    therefore,  that  he  had  a 

VOL.   XVII.  B  « 
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Hkk        place  of  abode  in  America.      Then  cornea  the  question,  what  is 

F  pinnt     ^^^  ^^^®  construction  of  sect.  4  of  the  Bastardy  Laws  Amendment 

▲iTDXNoimB  ^^^9  1871  (85  &  36  Vict.  c.  65),   which  enacts  that  '^  after  the 

(JuBTiau  or  birth  of  such  bastard  child  on  the  appearance  of  the  person  so 

^^^^^)'     summoned,  or  on  proof   that  the  summons  was  duly  served  on 

1891.        such  person,  or  left  at  his  last  place  of  abode,  the  justices  shall 

hear  the  evidence,     .     .     .     and  may  adjudge  the  man  to  be  the 

^S^^ic^  putative  father  of  such  bastard  child/'  Can  we  say  that "  left  at 
iummani--'  ^^^  ^^^  place  of  abode,''  means  his  last  place  of  abode  in  England, 
LoMt  plae€  of  though  he  has  acquired  a  place  of  abode  abroad  ?  Suppose  a  case 
^i^^Zi**^*  where  a  man  had  a  place  of  abode  in  England,  that  he  left  that 
juitieet^  place  of  abode  and  went  to  live  in  another  part  of  England,  but 
85  f  36  Viet,  the  people  who  wished  to  summon  him  could  not  find  him  although 
c.  65, 8.  4.  he  was  living  in  England.  Which  place,  in  that  case,  would  be 
his  'Mast  place  of  abode"  ?  I  think  that  the  place  he  was  last 
living  at  would  be  his  last  place  of  abode.  In  my  opinion 
the  words  '^  last  place  of  abode "  mean  the  place  he  is  actually 
abiding  in,  or,  if  he  has  no  abode  at  the  time  when  service  is  to 
be  made,  but  is  wandering  about  or  moving  about  so  as  to  have 
no  place  of  abode,  the  last  place  at  which  he  was  abiding.  Does 
it,  then,  make  any  difference  if  a  man  has  left  his  place  of  abode 
in  England  and  has  gone  abroad  and  fixed  his  place  of  abode 
abroad  7  I  think  that  we  cannot  read  the  words  of  the  statute  as 
making  any  such  difference.  We  must,  therefore,  inquire 
whether  the  appellant's  last  place  of  abode  was  in  England  or  in 
America.  The  answer  to  that  inquiry  determines  this  case,  and  I 
have  already  said  that  he  had  his  last  place  of  abode  in  America. 
The  service,  therefore,  of  the  summons  in  England  at  his  father's 
hoase  was  not  a  good  service,  and  the  justices  had  no  jurisdiction 
to  hear  the  summons.  There  is  a  further  point  raised,  which  is 
the  one  mentioned  by  Lord  Selboume,  L.C.  in  Berkley  v. 
Thompson  {ubi  sup.),  that,  even  if  the  man  were  only  wandering 
about  in  America  and  had  no  place  of  abode  there,  yet  he  would 
'  be  abroad  and  out  of  the  jurisdiction,  and  that  there  could  in  such 
case,  be  no  service  at  his  lAst  place  of  abode  in  England,  because 
there  could  not  be  any  personal  service  abroad.  There  is,  I  think, 
much  to  be  said  in  favour  of  that  view,  but  it  is  not  necessary  to 
determine  that  question  here,  because  the  man  had  his  last  place 
of  abode  abroad.  We  must  decide  that  there  was  no  due  service 
of  the  summons  in  this  case  under  the  statute,  and  that  the  justices 
had,  therefore,  no  jurisdiction  to  inquire  into  it,  and  their  order 
must  be  brought  up  to  be  quashed.  We  differ  from  the  decision 
of  the  Lord  Chief  Justice  in  the  court  below  in  his  application  of 
the  principles  laid  down  in  Brittain  v.  Kinnaird  {ubi  sup,)  and 
Beg.  V.  Bolton  {ubi  sup.)  to  the  present  case,  because  he  missed 
the  distinction  between  proceedings  to  enforce  an  order  of  justices 
and  an  application  for  a  certiorari  to  bring  up  an  order  of  justices 
to  be  quashed.     This  rule  must  be  made  absolute. 

LoFXS,  L.J. — This  is  an  application  for  a  certiorari  to  bring  up 
an  order  of  justices  to  be  quashed,  upon  the  ground  that  they 
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had  no  jurisdiction  to  make  the  order  because  there  had  been  no        Rbq. 
proper  service  of  the  summons  upon  the  appellant.     Now,  it  is      vJL^ 
to  be  observed  that  this  is  not  an  application  for  a  certiorari  to  ^d  anothsb 
bring   up   a   decision,  after  a  hearing  upon  the  merits,  to  be   (Jusucbsof 
quaked,  for,  if  it  were,  the  case  of  Brittain  v.  Kinnaird  {ubi    Saltobd). 
sup,)  and  Reg.  v.  Bolton  {ubi  sup.)  would  apply  to  and  govern       ^^i^ 

it ;  and  this  is  the  mistake  which  was  made  by  the  Lord  Chief        

Justice,  who  missed  the  distinction  between  those  cases  and  Reg.   ^«*<M*<*y-7 

V.  Evans  {vM  sup.).     As  to  the  former  cases  there  is  another    st^rM^ig^ 

observation  to  be  made,  that  both  parties  were  present  at  the  Ltut  place  of 

hearing,  whereas  in  this  case  only  the  complainant  was  present.  a&ode—Jim*- 

It  appears  to  me  that  the  present  case  is  on  all  fours  with  the     f^^^^ 

cases  of  Beg.  v.  Evans  {ubi  sup.)  and  Reg.  v.  Lee  {ubi  sup.),  which  85  ^  36  Vict 

show  clearly  that  the  court  may  inquire  into  the  evidence  upon  a    <^-  ^^i  «•  4* 

preliminary  point  as  to  the  service  of  the  summons,  and  consider 

both  that  evidence  and  other  evidence  upon  the  point.     Here  the 

justices  decided  that  the  defendant,  the  present  appellant,  was 

the  putative  father  of  the  complainant's  child ;  but  there  was  a 

question  as  to  the  due  service  of  the  summons  as  the  defendant 

did  not  appear.     It  was  said  that  the  summons  had  been  actually 

served  upon  the  defendant,  and  the  evidence  before  the  justices 

was  sufficient  to  satisfy  them  of  that,  and  on  that  evidence  we 

could  not  disagree  with  them.     Now,  however,  there  is  further 

evidence  before  us  which  shows  that  the  defendant  was  not  in 

this  country  when  the  summons  was  served,  and  upon  the  evidence, 

I  believe  that  to  be  the  fact.     That  being  so,  it  is  clear  that  the 

justices  were  wrong  in  their  decision  as  to  the  service  of  the 

summons,  this  evidence  not  being  before  them.     It  is  then  said 

that  this  service  was  good,  because  by  sect.  4  of  the  Bastardy 

LawsAmendment  Act,  1872,  the  justices  may  make  an  order  ''upon 

proof  that  the  summons  was  duly  served  on  such  person,  or  left 

at  his  last  place  of  abode,''  and  this  summons  was  left  at  his  last 

place  of  abode,  namely,  his  father's  house.     Now,  I  do  not  think 

that  this  house  was  his  last  place  of  abode  under  the  circumstances 

of  this  case,  but  I  believe  his  last  place  of  abode  was  his  brother's 

house  in  America.     Therefore,  in  my  opinion,  the  service  at  his 

father's  house  was  not  sufficient.     The  case  would  be  different 

if  he  had  gone  away  in  order  to  avoid  service  of  the  summons 

simply,  as  was  said  in  Reg.  v.  Evans  {ubi  sup.)  and  other  cases  ; 

but  there  is  no  evidence  of  that  being  the  case  here,  or  that  he 

intended  to  return  to  his  father's  house.      The  words  of  the 

statute,  *'  upon  proof  that  the  summons  was  left  at  his  last  place 

of  abode,"  are  not  satisfied,  and  this  order  was  made  without 

jurisdiction. 

Ejlt,  L.J. — ^This  case  is  not  before  us  upon  the  merits  of  the 
case  between  the  complainant  and  the  defendant,  but  upon  an 
application  for  a  certiorari  to  bring  up  the  order  of  the  justices 
as  having  been  made  without  jurisdiction.  Two  questions  of 
very  great  importance  arise,  and  I  therefore  desire  to  add  my 
own  views  upon  those  questions.     The  one  question  is,  whether 

B  «  2 
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Rflo.        this  coart  has  any  power  to  entertain  an  application  Tor  a  cer* 

^*  tiorari  in  a  case  like  this ;  and  the  other  whether^  if  the  court 

AMD  ANOTHXB  ^^  ^^^^  powcr,  thc  docision  of  the  justices  was  right  or  not. 

(JuBnon  OF  The  justices  decided^  in  the  absence  of  the  present  appellant^ 

Sauobd).     ^i^j^ij  Ijq  Ijj^iJ  "been  daly  served  with  a  bastardy  summons,  which 

1391,        had  been  left  at  his  father's  house,  which  was  his  last  place  of 

abode  in  Eugland.     The  justices  thought,  indeed,  that  he  still 

Boitordy-—   resided  there  when  the  summons  was  served,  upon  evidence  that 
summom      ^^^  adduced  at  the  hearing  of  the  summons.     At  this  hearing 
LastploMof  the  appellant   was   neither  present  nor  represented;    but  his 
abode-- JuHb^  father,  who  did  not  and  could  not  represent  him,  gave  some 
fvuHeei—     evidence  that  he  had  left  England  before  service  of  the  summons. 
85  4-  36  Viet.  The  first  question  is,  whether  this  court  can  enter  upon  an  inquiry 
e.  65, 8, 4.    whether  the  justices  were  right  or  wrong  in   holding   that   the 
summons  had  been  duly  served.   It  would  be,  in  my  opinion,  a  very 
serious  matter  to  hold  that  an  order  can  be  made  upon  a  man 
behind  his  back  upon  an  irregular  service  of  a  summons,  *and 
that  he  has  no  power  whatever  to  question  it  afterwards  if  it  was 
wrong.     Suppose  a  case  in  which,  upon  an  absolutely  false  affi- 
davit of  the  service  of  a  summons,  a  magistrate  made  an  order 
against  a  man  where  he  was  not  present.     Can  it  be  possible  that 
the  defendant  would  have  no  power  at  all  to  set  the  matter  right 
and  question  the  decision  of  the  magistrate   upon    clear   proof 
that  the  affidavit  was  false  ?     I  do  not  think  so ;    and  there  are 
distinct  authorities  to  the  contrary.     The  cases    of  Brittam  v. 
Kinnaird  and  Reg,  v.  Bolton  {uhi  svp.)  are  clearly  different  cases, 
for  in  those  cases  both  parties  were  present,  and  each  had  an 
opportunity  of  showing  that  the  evidence  of  the  other  was  wrong. 
In  this  case  the  defendant  was  not  present,  and  was  not  repre- 
sented, and  had  no  opportunity  of  showing  what  the  real  facts 
were.     The  proceedings  were  entirely  ex  parte.      If,  therefore, 
the  service  of  the  summons  was  insufficient^  I  think  that  it  is 
necessary,  as  a  matter  of  natural   justice,  that   the   defendant 
should  have  the  right  to  appeal  here,  and   to    show    that   the 

I'ustices  had  no  jurisdiction  to  make  the  order  because  there 
lad  been  no  service  of  the  summons  upon  him.  This  very  point 
has  been  expressly  decided  in  Reg.  v.  Evans  {uH  sup.),  which  was 
followed  in  Reg.  v.  Lee  {ubi  sup.),  and  which  shows  that  the  defen- 
dant has  a  right  to  apply  for  a  certiora/ri  to  bring  up  the  order  to  be 
quashed  upon  the  ground  that  there  had  been  no  service  of  the 
snnmions.  The  next  question,  then,  is,  whether  there  was  a 
proper  service  of  the  summons  or  not.  Upon  the  facto  now 
before  us  it  is  perfectly  clear  that  there  was  no  service  of  the 
summons  upon  the  defendant  himself,  for  he  had  left  England 
and  gone  to  America  sometime  before  the  summons  was  left  at 
his  father's  house.  Under  these  circumstances,  was  the  service 
of  the  summons  at  his  father's  house  a  good  service  under  sect.  4 
of  the  Act  f  In  my  opinion,  only  one  meaning  can  be  given  to  the 
words  of  sect.  4  of  the  Act,  "  on  proof  that  the  summons  was  left 
at  his  last  place  of  abode,"  and  I  think  that  ''  his  last  place  of 
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abode ''  means  the  last  place  of  abode  whioh  he  had  at  the  time        Rm. 
when  the  summons  was  served ;  that  is,  his  actoal  abode,  or,  if  he      v^kr 
had  no  aotnal  abode,  the  last  place  at  which  he  had  been  abiding,  j^jid  Annrow 
The  section  does  mean  his  last  place  of  abode  in  England ;  but  (JuonoBs  or 
he  has  not  his  last  place  of  abode  in  England  if  he  has  a  place     S^^r^). 
of  abode  abroad,  and  therefore  if  the  appellant  had  a  place  of        1391. 

abode  in  America,  as  I  think  he  had,  he  had  not  a  last  place  of        

abode  in  England  within  the  meaning  of  the  section.     The  truth    ^^^^^v-y 
is  that  when  a  man  has  left  England  and  is  abiding  abroad —   nmmon^ 
that  is,  has  a  place  of  abode  abroad — before  the  service  of  the  Lagt  place  cf 
summons,  he  is  not  amenable  to  this  Act  at  all.     The  Act  in  *^2^rf^^" 
sect.  8,  has  a  provision  to  meet  such  a  case,  and  separately  con-     junticoo 
templates  and  deals  with  the  case  where  a  man  is  out  of  England  35  ^  86  Viet. 
and  sect.  4  is  inapplicable.     Lord  Selborne  expresses  that  opinion    ^  ^1  '•  ^* 
in  Berkley  v.  Thompson  {vhi  sup,),  where  he  says,  referring  to 
sect.  8  of  the  Act :  '^  It  is  impossible  to  read  that  provision  with- 
out seeing  that  this  legislation  proceeds  upon  the  footing  that 
the  presence  of  the  putative  father  in  England  is  necessary  for 
the  jurisdiction  to  attach."     I  think  that  he  there  gives  the  real 
meaning  of  the  statute,  and  that  service  of  the  summons  cannot 
be  made  at  all  where  the  man  is  actually  residing  abroad  at  the 
time  when  the  summons  purports  to  be  served.     This  rule  must 
be  made  absolute  to  bring  up  this  order  to  be  quashed. 

Rule  absolute  for  a  certiorari. 

Solicitors  for  the  appellant,  Le  Riche  and  Stephens, 

Solicitors  for  the  respondent,  Jaques  and  Co. 


QUEEN'S  BENCH  DIVISION. 
Wedmsday,  Dec.  2,  1891. 

(Before  Lord  Colsbidob,  C.J.  and  Wbjght,  J.) 

Dykb  v.  Gowbh.  (a) 

Adulteration  of  food — Alteration  of  article — Milk — Abstraction  of 
fat — Sale  of  milk  from  which  fatty  matter  has  been  abstracted 
—  Absence  of  gvdlty  knowledge^-Oonviction  of  the  seller — Sale 
of  Food  and  Drugs  Act,  1875  (88  ^  89  Vict.  c.  68),  s.  9. 

Milk  purchased  at  the  shop  of  the  defendant  proved  on  analysis  to 
be  deficient  in  cream  to  the  extent  of  83  per  cent.     The  milk 

(a)  Reported  by  HaiittT  Lbiok,  Esq.,  Banuter-at-Iiftw. 
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Dtxb  having  been  received  pv/re  and  good  from  the  cou/ntry  had  been 

Q  ^'  placed  in  a  large  vessel,  from  which  it  was  served  out  in  small 

quantities  as  occaMon  required.     The  respondent  urged  that  it 

1891.  wa^  the  natural  tendency  of  the  fatty  matter  to  rise  to  the  top, 

. ,  -■;     ' .  and  that  the  quality  of  the  milk  therefore  necessarily  diminished 

of  foodr^  ^*  ^*^^  went  on  and  the  upper  portion  containing  more  than  us 

Alteration  of  due  proportion  of  cream  was  removed.     The  magistrate  having 

article— Milh  accepted  this  excuse  and  having  refused  to  convict  under  sect.  9 

—  QwXi/y     Held  [allowing  the  appeal),  that  an  offeri>ce  had  been  committed 

knowledge--       within  that  section,  the  object  of  the  Act  being  to  protect  the 

c  68  »  9^*       fcwyer  ;  And  that  therefore  upon  proof  of  the  sale  of  am,  article 

of  food  from  which  an  element  has  been  abstracted,  the  intention 
of  the  abstractor  is  immaterial  and  his  ignorance  of  the  abstract 
tion  affords  no  excuse. 
Pain  V.  Boughtwood  (16  Oox  0.  0.  747 ;  62  L.  T  Rep.  N.  B. 
284 ;  24  Q.  B.  Div.  858)  approved. 

THIS  was  an  appeal  hj  way  of  special  case  from  the  decision 
of  Mr.  De  Rutzen,  one  of  the  metropolitan  police  magis- 
triates^  and  it  raised  the  question  of  the  construction  of  sect.  9  of 
the  Food  and  Drugs  Act^  1875.  The  appellant  Dyke  was  an 
inspector  for  the  vestry  of  St.  G-eorge's^  Hanoyer-square^  and  the 
respondent  Gower  was  a  milk  seller.  The  inspector  purchased 
in  the  shop  of  the  respondent  some  milk  which  on  analysis  he 
found  to  be  deficient  in  fatty  matters  to  the  extent  of  83  per  cent. 
It  was  proved  that  the  practice  of  the  respondent  was  to  receive 
the  milk  in  large  quantities  from  the  country^  and  that  it  reached 
him  pure  and  good.  In  the  shop  it  stood  in  large  pails  containing 
about  sixteen  gallons^  from  which  it  was  served  out  in  quarts  to 
customers  as  occasion  required.  It  was  proved  that  under  such 
circumstances  there  was  a  natural  tendency  for  the  cream  to 
collect  at  the  top>  and  that  therefore^  if  the  milk  were  not 
continually  stirred^  the  quality  would  naturally  fall  off  as  the 
bottom  was  approached.  The  respondent  having  been  charged 
under  sect.  9  of  the  Food  and  Drugs  Act^  1875^  with  selling 
without  disclosure  of  the  alteration  an  article  of  food  from  which 
a  portion  had  been  abstracted  so  as  to  injuriously  affect  its 
quality^  the  magistrate  considered  that  the  abstraction  was 
accounted  for  by  the  way  in  which  the  milk  was  sold^  and  holding 
the  facts  detailed  above  to  be  a  good  excuse  under  the  section^ 
refused  to  convict  the  respondent. 

The  Food  and  Drugs  Act,  1875  (38  &  89  Vict.  c.  63),  s.  9, 
enacts  as  follows : 

No  person  shall,  with  the  intent  that  the  same  may  he  sold  in  its  altered  state,  withont 

^  notice,  abstract  from  an  article  of  food  any  part  of  it  so  as  to  affect  injariooaly  its 

quality,  substance,  or  nature,  and  no  person  shaU  sell  any  article  so  altered  without 

making  disoloeure  of  the  alteration  under  a  penalty  in  each  case  not  exceeding  twenty 

pounds. 

McCall,  Q.C.  and  A.  Oill  for  the  appellant. — The  magistrate 
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ought  to  have  convicted.  The  facts  proved  by  the  respondent  Dm 
afford  no  answer  to  a  charge  under  the  section.  Previously  to  q^^ 
1875  there  were  a  great  many  cases  on  the  earlier  Acts  which  ' 

showed  that  the  onus  of  proving  that  the  sale  was  to  his  prejudice        1891. 
was  on  the  purchaser ;  but  now  the  burden  of  proof  is  on  the    .,  r     ^^ 
seller,  and  he  must  establish  one  of  the  statutory  defences  given     ^f  food— 
by  sect.  25.     The  second  part  of  sect.  9  is  distinct  from  the  first,  AUeration  of 
and  it  is   under  the  second  part  only  that  the  respondent  is  f[^|f!Z"^J? 
charged.     No  allegation  of  intent  is  necessary,  and  the  question  qffat-%aU 
of  intent  is  immaterial.     The  object  of  the  Legislature  was  to     —Guilty 
protect  the  public,  to  insist  on  purchasers  being  supplied  with  i^^^ir" 
genuine  articles,  and  to  stop  the  selling  of  weakened  and  impure    ^  68  «  9 
ones.     They  quoted  Webb  v.  Knight  (36  L.  T.  Rep.  N.  S.  791 ;     '     '  *  ' 
2  Q.  B.  Div.  530) ;  Bem  v.  Armstead  (16  Cox  C.  C.  418 ;  58 
L.  T.  Rep.  N.  S.  811;  20  Q.   B.  Div.  771);  Pain  v.  Bought- 
wood  (16  Cox  C.  C.  747;  62  L.  T.  Rep.  N.  S.  284;  24  Q.  B. 
Div.  353) ;  FecUt  v.   Walsh  (65  L.  T.   Kep.  N.  S.  82 ;   (1891) 
2Q.  B.Div.  308). 

Dale  Hart  for  the  respondent. — ^The  information  discloses  no 
offence;  the  appellant  has  confused  sects.  6  and  9.  This 
information  ought  to  have  been  under  sect.  6;  under  sect.  9 
the  appellant  has  to  show  and  allege  that  the  article  of  food  has 
been  altered  with  the  intent  stated  in  the  early  part  of  that 
section.  The  case  of  Betts  v.  Armstead  {ubi  sup.)  was  decided 
on  sect.  6,  and  the  case  of  Pain  v.  Boughtwood  is  distinguishable. 
In  any  event  that  case  ought  not  to  be  followed;  no  counsel 
appeared  there  for  the  respondent,  and  the  decision  being  that 
of  a  court  of  co-ordinate  jurisdiction  cannot  bind  this  court.  He 
also  referred  to  Nicholls  v.  Hall  (28  L.  T.  Rep.  N.  S.  433;  L. 
Rep.  8C.  P.  822).  ' 

Lord  GoLBSiDGS,  C.J. — I  am  of  opinion  that  the  justices  were 
wrong,  and  that  the  case  must  be  remitted  to  them.  The  facts 
are  shortly  as  follows :  The  milkseller  buys,  1  assume  honestly, 
milk  which  is  sent  up  from  the  country,  he  pours  it  into  a  large 
pail  or  pan,  and  out  of  that  serves  it  in  small  quantities  to  his 
customers ;  it  is  found  that  there  is  a  tendency,  if  the  milk  is  not 
stirred,  for  the  cream  to  rise  to  the  top,  and  in  consequence  for 
the  milk  below  to  become  denuded  of  some  of  its  richer  elements. 
The  seller  knows  this,  and  he  sells  the  milk  in  that  condition. 
Possibly  he  does  not  gain  by  this,  he  may  be  selling  milk  that  is 
almost  all  cream  at  the  same  price  as  the  lower  and  poorer 
portion.  But  the  Act  of  Parliament  is  for  the  benefit  of  the 
buyer,  its  object  is  to  insist  on  his  being  able  to  buy  genuine 
articles  containing  all  the  proper  quantity  of  the  elements  of 
which  they  are  composed.  Here  it  is  admitted  that,  not  fraudu- 
lently, but  by  the  operation  of  the  laws  of  nature,  the  milk  was 
in  fact  33  per  cent,  lower  in  nutritive  parts  tban  it  ought  to  have 
been.  If  the  construction  of  the  respondent  could  prevail,  this 
would  follow :  suppose  a  pan  two  feet  high,  then  if  nothing  is 
done  persons  served  out  of  the  upper  twelve  inches    will  get 
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Dtkb        milk  of   a  much  better  quality  than  that   served   out    of  the 

GowKB.       residuum.     Those  persons  who  get  the  milk  of  the  lower  and 

poorer  half  will  get   an  inferior  article^  not  what  they  ought  to 

1891.        have  or  think  they  have^  or  ask  to  have.     That  is  what  happened 
Ad  Turt'      ^®^®»  ^^^  ^^^  question  is  whether  these  facts  constitute  a  good 

offood^     defence  under  the  statute.     Now  sect.  9  of  the  statute  enacts 

Alteration  of  that ''  No  person  shall " — I  leave  out  the  intent — "  abstract  from 

— ^b**^^*^*  an  article  of  food  any  parfc   of  it  so  as  to  affect  injuriously  its 

of  fat^aaie  qo^^ity^  substance^  or  nature.^'     Here  the  seller  had  abstracted  a 

—  Ouilty     part  so  as  to  affect  injuriously  the  quality  of  the  milk.     Then  the 
<w^^^^  statute  goes  on  to  say,  ^'  No  person  shall  sell  any  article  so  altered 

c.  68  ^9.  without  making  disclosure  of  the  alteration.''  That  is  the  clause 
which  is  applicable  here,  and  the  defendant  has  so  sold  without 
disclosure.  It  is  said  that  he  has  not  offended  against  the  Act, 
because  the  Act  says  "  with  the  intent  that  the  same  may  be  sold 
in  its  altered  state  without  notice,''  and  that,  therefore,  how- 
ever much  a  person  may  have  altered,  if  he  did  not  while  alter- 
ing contemplate  selling,  he  would  have  a  right  to  sell.  To  my 
mind  that  would  make  utter  nonsense  of  the  Act,  and  to  construe 
it  so  would  be  to  deprive  the  public  of  its  protection.  I  should 
have  come  to  this  decision  if  the  question  had  been  bare  of  autho- 
rity, but  it  is  not  bare.  The  case  of  Pain  v.  Boughtwood  {uhisup,) 
is  directly  in  point,  and  G-rantham  and  Charles,  JJ.  overruled  the 
same  objection.  Strictly  speaking  we  are  not  bound  to  follow 
the  decision  of  a  Court  of  co-ordinate  jurisdiction,  but  the  great 
convenience  of  avoiding  conflicting  rules  and  decisions  of  Courts 
of  equal  authority  causes  the  decisions  of  Courts  of  co-ordinate 
jurisdiction  to  be  received  with  the  greatest  deference;  and  in 
case  of  a  conflict  power  is  given  under  the  Judicature  Act  to  form 
a  large  court  of  five  judges,  and  decide  the  question  once  for  all. 
If  I  had  seen  any  reason  to  think  Pain  v.  Boughtwood  (iihi  aup.) 
was  wrongly  decided,  I  should  have  used  that  power,  and  con- 
trived to  have  this  case  heard  by  a  full  court.  It  seems  to  n^e, 
however,  to  be  a  right  decision,  and  I  think,  both  on  authority 
and  on  the  Act  of  Parliament  itself,  this  appeal  ought  to  be 
allowed. 

Wright,  J. — If  sect.  9  had  stood  by  itself  and  formed  the 
whole  Act  I  should  have  come  to  a  different  conclusion ;  but, 
when  one  looks  at  the  history  of  the  law  on  this  subject,  there  is 
great  reason  to  think  that  Parliament  framed  this  section  so  as 
to  exclude  the  necessity  for  proving  guilty  knowledge.  In 
Fitzpalrick  v.  Kelly  (28  L.  T.  Rep.  N.  S.  558 ;  L.  Rep.  8  Q.  B. 
337)  it  was  held  that  knowledge  was  immaterial ;  and  again  in 
the  next  year,  1874,  there  was  the  case  of  Roberta  v.  Egerton 
(30  L.  T.  Rep.  N.  S.  683;  L.  Rep.  9  Q.  B.  494),  in  which  it  was 
proved  that  the  parties  were  ignorant  of  what  was  done  to  the 
goods  in  China,  but  it  was  held  quite  unnecessary  to  prove  any- 
thing in  the  way  of  knowledge.  In  the  face  of  those  decisions 
was  passed  the  Act  of  1875,  and  Parliament,  knowing  those 
cases,   framed   the   section   on  which  this   case  arose.      I  not 
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only  ooncar  in^  bat  I  feel  bonnd  hj,  the  decision  in  Pain  v.  Dm 

Boughttoood.  Gowml 

Appeal  allowed.     Oaae  remitted  to  the  magistrate.  

Solicitors  for  the  appellant^  Gaprona,  Dalton,    Hitchin,    and  189U 

Brabant,  AAvMwiMm 

Solicitor  for  the  respondent^  Bichette .  q^  ybod— 

AlieraJbion  of 

orHcle— JftUb 

— Ab9traciion 

offatSdU 

—  OuOty 
hnowUdge — 

.  88  ^  89  Viet. 

e.  68,  $.  9. 


COURT  OP  APPEAL. 

Thursday,  Dec.  17,  1891. 

(Before  Lord  Bshsb,  M.R.,  Lopes  and  Kay,  L.JJ.) 

Bko.  v.  Sib  F.  Youno  and  others  (Justices  of  the  County  of 

London),  (a) 

AFPSAL  FROM  THE  QCJEEN^S  BENCH  DIVISION. 

Pra^ctice — Appeal  to  the  Cawrt  of  Appeal — "Oriminal  cause  or 
matter^* — Rule  nisi  for  ma/ndamMs  to  hea/r  sumrnons  under  the 
Weights  and  Measwres  Act,  1878  (41  ^  42  Vict.  c.  4,9)— Dis- 
charge of  rule  nisi  by  the  Queen*  s  Bench  Division — Appeal-^ 
Jvdicatu/re  Act,  1873,  s.  47. 

The  defendants  granted  a  svmvmons  upon  the  appUcaJtion  of  an 
inspector,  under  the  Weights  and  Measures  Act,  1878,  agan,nst  a 
person  alleged  to  have  false  weights  in  his  possession,  but  suhse- 
quently  refused  to  hear  it.  A  rule  nisi  was  granted  agadnst 
them  by  the  Queen's  Bench  Division  for  a  mandamus  commarkd- 
ing  them  to  hear  and  determine  the  summons.  The  rule  was  after- 
wards  discha^rged.  Upon  an  appeal  by  the  prosecutors  to  the 
Oourt  of  Appeal  a  preliminary  objection  was  raised  by  the 
defendants  thai  that  Oourt  had  no  jurisdiction  to  hear  the 
appeal : — 

Held,  that  this  was  an  appeal  from  a  judgment  in  a  '^  criminal 
cause  or  matter/*  and  that  by  sect.  47  (^the  Judicature  Act,  1873, 
the  Oou^t  had  no  jurisdiction  to  hear  the  appeal. 

THIS  was  an  appeal  from  a  judgment  of  the  Queen's  Bench 
Division  (Day  and  Grantham,  JJ.),  discharging  a  rule  nisi 
for  a  mandamus  directing  the  defendants,  juBtices  of  the  county 

(a)  Reported  by  E.  liivur  Smith,  Esq.,  Barruter-ftt-lAw. 
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of  London^  to  hear  and  determine  a  summons  under  the  Weights 
and  Measures  Act,  1878  (41  &  42  Vict.  c.  49). 

On  the  24th  day  of  June,  1891,  upon  an  application  by  an 
inspector  under  that  Act,  the  defendants  granted  a  summons 
against  a  certain  person,  who  was  alleged  to  have  false  weights 
in  his  possession^  to  appear  on  the  6th  day  of  July  to  answer  the 
matter. 

On  the  6th  day  of  July  the  defendants,  acting  on  an  intimation 
that  they  had  received  from  the  Home  Secretary,  refused  to  hear 
the  summons. 

A  rule  nisi  for  a  mandamus  directing  them  to  hear  and  deter- 
mine the  summons  was  granted  by  the  Qaeen^s  Bench  Division 
on  the  application  of  the  London  County  Council ;  but  after- 
wards, on  the  defendants  showing  cause,  it  was  discharged. 

The  London  Coanty  Council  appealed. 

Sir  Edward  Clarke  (S.-6.)  and  H.  8utton,  for  the  defendants, 
raised  a  preliminary  objection  that  this  was  an  appeal  from  a 
judgment  of  the  Queen's  Bench  Division  in  a  '^  criminal  cause  or 
matter,'^  and  that  consequently,  under  sect.  47  of  the  Judica- 
ture Act,  1878,  the  Court  had  no  jurisdiction  to  hear  the  appeal. 

Finlay,  Q.C.  and  Horace  Avory  for  the  appellants. — This  is  not 
an  appeal,  it  is  a  request  for  a  mandamus.  The  only  question 
here  is  whether  the  magistrates  have  declined  jurisdiction, 
whether  it  is  their  duty  to  hear  and  determine  this  summons. 
Ex  parte  Schofield,  (1891)  2  Q.  B.  428,  was  an  appeal  from  a 
refusal  of  the  Queen's  Bench  Division  to  grant  a  rule  vdsi  for  a 
mandamus  directing  a  magistrate  to  state  a  case  under  the  Public 
Health  Act,  1875.  That  case  has  no  application  here.  In  all 
the  reported  cases  it  will  be  found  that  an  attempt  was  being 
made  to  vary  the  result  of  some  criminal  proceeding.  [Ejlt, 
L.J. — Reg,  v.  Tyler,  a  very  recent  case,  is  against  you,  reported 
65  L.  T.  Bep.  N.  S.  662 ;  (1891)  2  Q.  B.  Div.  588.  Lofbs,  L.J. 
referred  to  Beg.  v.  Fleteker,  13  Cox  C.  C.  858 ;  85  L.  T.  Rep. 
N.  S.  588 ;  2  Q.  B.  Div.  43.] 

Lord  EsHSB,  M.R. — Again  I  think  we  must  stand  by  the  words 
which  this  court  has  used  in  former  cases  when  a  question  has 
arisen  on  the  meaning  of  the  words  "  criminal  cause  or  matter  ** 
in  sect.  47  of  the  Judicature  Act,  1873.  In  the  case  o( Exports 
Alice  Woodhall  (59  L.  T.  Rep.  N.  S.  841 ;  20  Q.  B.  Div.  832)  I 
used  these  words :  ^'  I  think  that  the  clause  of  sect.  47  in 
question  applies  to  a  decision  by  way  of  judicial  determination 
of  any  question  raised  in  or  with  regard  to  proceedings,  the 
subject-matter  of  which  is  criminal,  at  whatever  stage  of  the 
proceedings  the  question  arises.'^  Here  a  question  has  been 
raised  with  regard  to  proceedings  the  subject-matter  of  which  is 
criminal,  as  the  question  is,  whether  magistrates  are  to  be  com- 
pelled to  go  on  with  criminal  proceedings,  and  a  judgment  has 
been  pronounced  in  the  proceedings  which  is  appealed  against 
here.  Ex  pa/rte  Schofield,  (1891)  2  Q.  B.  428,  was  no  doubt  not 
quite  the  same  case  as  the  present ;  it  was  an  appeal  against  the 
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refusal  of  the  Divisional  Court  to  grant  a  role  nisi  for  a  man- 
damua  to  compel  a  stipendiary  magistrate  to  state  a  case  in  a 
proceeding  under  sect.  91  of  the  Public  Health  Act>  1875.  I 
find  that  there  I  said  :  ^'  Is  that^  or  is  it  not^  a  decision  by  way 
of  judicial  determination  of  a  question  raised  in  or  with  regard 
to  proceedings,  the  subject-matter  of  which  is  criminal  f  I  think 
that  this  refusal  was  such  a  decision,  and  that  the  question  arose 
at  the  stage  where  the  Queen^s  Bench  Division  refused  the 
application  for  a  mandainvsJ'  Applying  those  words  here  I 
think  the  discharge  of  the  rule  nisi  by  the  Queen's  Bench 
Division  was  a  judicial  decision  with  regard  to  a  criminal  matter, 
and  that  the  refusal  to  grant  a  maTidamua  was  a  stage  in  the 
proceedings.  This  case  is  exactly  within  the  interpretation 
placed  on  the  words  of  sect.  47  by  the  court  in  Ex  "parte  Woodhall 
{ubi  sup,)  and  Ex  parte  8chofield  {ubi  sup,),  and  there  is  there- 
fore no  jurisdiction  in  this  Court  to  entertain  the  appeal.  An 
appeal  to  this  Court  lies  only  in  civil,  not  in  criminal  matters. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The  object  of  the 
Legislature  in  this  section  was  to  separate  the  civil  jurisdiction 
of  this  Court  from  criminal  matters.  The  case  comes  within  the 
explanation  of  "  criminal  cause  or  matter  "  which  was  given  in 
Ex  parte  Woodhall  {ubi  sup,).  I  entirely  agree  with  the  words 
quoted  by  the  Master  of  the  Bolls  in  Ex  parte  Schofield  {ubi 
sup.) :  *^  The  result  of  all  the  decided  cases  is  to  show  that  the 
words  '  criminal  cause  or  matter '  in  sect.  47  should  receive  the 
widest  possible  interpretation.  The  intention  was  that  no  appeal 
should  lie  in  any  '  criminal  matter '  in  the  widest  sense  of  the 
term.'*  Reg.  v.  TyUr  (65  L.  T.  Bep.  N.  S.  (562  ;  (1891)  2  Q.  B. 
588)  is  a  very  recent  case  in  which  it  was  held  that  no  appeal 
lay  to  this  court  from  an  order  discharfiring  a  rule  nisi  for  a 
mandamus  to  a  magistrate  who  had  refused  to  hear  a  summons 
under  the  Companies  Act^  1862.  We  have  no  jurisdiction  to 
hear  the  appeal,  and  it  must  therefore  be  dismissed. 

EIat,  L.J. — It  is  objected  that  this  appeal  is  an  appeal  from  a 
judgment  of  the  Queen's  Bench  Division  in  a  criminal  cause  or 
matter.  That  Court  refused  to  grant  a  mandamus  to  compel 
magistrates  to  hear  a  criminal  matter.  How  then  can  it  be  said 
that  this  appeal  is  not  one  from  a  judgment  in  a  criminal  cause 
or  matter  f  Decisions  on  the  meaning  of  the  words  have  been 
referred  to  which  lay  down  the  law  very  clearly  on  this  point, 
and  those  decisions  are  authorities  binding  on  us.  It  is  plain 
that  we  have  no  jurisdiction  to  hear  the  appeal,  which  must 
therefore  be  dismissed. 

Appeal  dismissed. 
Solicitor  for  the  prosecutors,  W.  A.  Blaaland. 
Solicitor  for  the  defendants.  The  Solicitor  to  the  Treasury. 
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QUEEN'S  BENCH  DIVISION. 

Friday,  Oct.  30,  1891. 

(Before  Mathbw  and  Smith^  JJ.) 

HoRNSBT  V.  Baoobt.  (a) 

Oaming — Setting — Keeper  of  beerhouse — Permitting  vser  of  room 
for  bettvng— Betting  Eouaea  Act,  1853  (16  ^  17  Vict.  c.  119), 
88.  1  and  3. 

The  respondent  the  keeper  of  a  pubUc-house,  permitted  a  book- 
maker  and  his  clerk  on  five  different  days  to  use  the  bar  and  the 
taproom  in  the  public-house  for  the  purpose  of  betting  upon 
horse  races  with  pei'sons  resorting  thereto.  Respondent  was 
present  on  the  occasions  and  permitted  such  uses.  No  specific 
place  in  the  bar  or  taproom  was  occupied  by  the  bookmaker  or 
his  clerk  for  thai  purpose ;  and  they  had  no  interest  or  property 
in  the  premises. 

Held,  that  the  respondent  wa^  liable  to  be  convicted  for  an 
offence  within  the  meaning  of  sect,  3  of  the  Act  for  the 
Suppression  of  Betting  Houses,  1853. 

Whitehurst  t?.  Fincher  (17  Oox  C.  C.  70;  62  L.  T.  Rep.  N.  8. 
433 ;  54  /.  F.  565) ;  Snow  v.  HUl  (15  Cox  C.  C.  737 ;  52  L.  J. 
95,  M.  C. ;  14  Q.  B.  Div.  588)  distinguished. 

/^ASE  stated  by  a  metropolitan  police  magistrate. 

Frank  Baggett,  the  respondent,  was  charged  upon  the 
information  of  George  Hornsby,  an  inspector  of  metropolitan 
police,  for  that  he,  being  the  occupier  of  a  certain  house,  to  wit, 
the  Chimes  beerhouse,  did  unlawfully,  knowingly,  and  wilfully 
permit  the  same  to  be  used  by  other  persons,  whose  names  were 
unknown,  for  the  purpose  of  betting  with  persons  resorting 
thereto,  contrary  to  sect.  3  of  the  Act  16  &  17  Vict.  c.  119, 
intituled  ^'  An  Act  for  Suppressing  Betting  Houses.'^ 

At  the  hearing  of  the  information  the  following  facts  were 
proved : 

The  respondent  was  on  the  date  named  in  the  information  the 
occupier  and  keeper  of  a  licensed  beerhouse  called  the  Chimes 
situate  in  WoUett-street,  Poplar. 

On  the  25th  day  of  April,  1891,  and  on  four  other  days 
immediately   prior   thereto,  a  person  who   was  described  as  a 

(a)  Reported  by  T.  R.  Bbidowaisr,  Eeq^  Barriiter-at-Law. 
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professional  betting  man  or  bookmaker  and  his  clerk  were  in  the     HoBmniT 
bar  and  taproom  of  the  beerhouse  for  the  purpose  of  betting,  and      ^^^ 

did  there  bet   with    persons    resorting    thereto    apon    certain        

events  and  contingencies  of  and  relating  to  certain  horse  races.        1891. 
The  respondent  was  in  the  bar.     Neither  the  bookmaker  nor  his    ^a~T"_ 
clerk  occupied  any   specific   place  in  the  bar  or  taproom  (which    set^-^ 
were  public  rooms)^  and  no  evidence  was  given  to  show  that  the     Keeper  of 
bookmaker  or   his  clerk   had  any  interest   or  property  in   the    ^^*'V*^^ 
premises  or  any  part  thereof,  or  in  the  keeping,  management  or      ^^^  ^^ 
tenancy  thereof ^  or  of  the  bar  or  taproom,  or  used  any  part    Uxproonk-^ 
of  the  house  except  the  taproom^  and  the  public  portion  of  the  ^^  #  1<^  ^^^^ 
bar,  and  then  not  exclusively  but  in  common  with  the  ordinary  ^•^^^''•'  ^»®- 
customers  of  the  house  and  the  public  thereto  resorting. 

Upon  the  evidence  above  stated,  the  magistrate  found  as  a  fact 
that  the  bar  and  taproom  of  the  beerhouse  were  used  by  the 
bookmaker  and  his  clerk  for  the  purpose  of  betting  with  the 
persons  resorting  thereto,  and  of  receiving  money  as  the 
consideration  for  an  agreement,  express  or  implied,  to  pay  money 
on  events  or  contingencies  relating  to  horse  races,  and  that  the 
respondent  knew  of  and  permitted  such  user. 

It  was  contended  on  the  part  of  the  defendant  that  the  user  by 
the  bookmaker  and  his  clerk  did  not  constitute  an  offence  by  the 
bookmaker  or  his  clerk  within  the  meaning  of  the  Act  16  &  17 
Yict.  c.  119,  ss.  1  and  3,  by  reason  of  the  case  of  Whitehurat  v. 
Finehsr  (62  L.  T.  Rep.  N.  S.  483  ;  54  J.  P.  565)  and  Snow  v. 
Hill  (52  L.  J.  95,  M.  C;  14  Q.  B.  Div.  588),  and  that  therefore 
the  respondent  had  not  committed  any  offence  against  sects.  1 
and  8  of  the  Act  by  permitting  the  user. 

It  was  contended  for  the  prosecution,  first,  that  the  bookmaker 
npon  the  facts  proved  had  committed  an  offence  within  16  &  17 
Vict.  c.  119,  ss.  1  and  3^  by  reason  of  the  decisions  in  Eastwood 
V.  Miller  (30  L.  T.  Rep.  N.  S.  716 ;  48  L.  J.  139,  M.  0. ;  L.  Rep. 
9  Q.  B.  440),  Haigh  v.  Tovm  Oouncil  of  Sheffield  (31  L.  T.  Rep. 
N.  S.  536;  44  L.  J.  17,  M.  C. ;  L.  Rep.  10  Q.  B.  102),  and 
Blatter  v.  Bailey  (86  J.  P.  874)  ;  and,  secondly,  that  the 
respondent,  upon  the  true  construction  of  the  sections  and  upon 
the  facts  found,  was  guilty  of  the  offence  charged  in  the 
information  in  permitting  the  bookmaker  to  use  the  premises  for 
the  purpose  of  betting  with  persons  resorting  thereto,  even  if  the 
bookmaker  was  not  himself  guilty  of  an  offence  under  the 
sections. 

The  magistrate  was  of  opinion  that,  by  reason  of  the  decisions 
in  WTUtehurst  v.  Fmchsr  and  Snow  v.  Hill,  the  bookmaker  could 
not  on  the  evidence  have  been  convicted  of  an  offence  under 
sects.  1  and  8  of  the  Act,  and  that  consequently  it  was  not  an 
offence  against  the  sections  for  the  respondent  to  permit  the 
bookmaker  to  use  the  beerhouse  in  the  manner  described.  He 
therefore  dismissed  the  information  subject  to  the  case. 

The  question  upon  which  the  opinion  of  the  High  Court  was 
desired   was,  whether  upon  the  above  statement  of  facts   the 
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HoBKBBT     magistrate  came  to  a  correct  decision  in  point  of  law^  and,  if  not, 
Raoottt      ^^**  should  be  done  in  the  premises. 
By  16  &  17  Vict.  c.  119,  s.  1  : 

No  house,  o£3oe,  room,  or  other  place  ahall  be  opened,  kept,  or  need  for  the  purpose 
Ganwna—  ^'  ^^^  owner,  ooeapier,  or  keepers  thereof,  or  any  person  using  the  same  .  .  . 
BotUnl         betting  with  persons  resorting  thereto,  Ac 

iSr;!       By  sects  : 

Permitting        Any  person  who,  being  the  owner  or  occupier  of  any  house,  o£3ce,  room,  or  other 

uter  of       pli^^t  oi*  A  person  using  the  same,  shall  open,  keep,  or  use  the  same  for  the  purposes 

taproon^—     hereinbefore  mentioned,  or  either  of  them ;  or  any  person  who,  being  the  owner  or 

16  ^  17  Vict,  oocupier  of  any  house,  room,  office,  or  other  place,  shall  knowingly  or  wilfully  permit 

e,  119,  Si,  1, 8.  ^®  same  to  be  opened,  kept^  or  used  by  any  other  person  for  the  purposes  aforesaid 

*    '    *  or  either  of  them  shall    ...    be  liable  to  a  fine  not  exceeding  100^ 

C,  jP.  Oill  {Poland,  Q.C.  with  him)  for  the  prosecution. — The 
learned  magistrate  refused  to  convict  the  respondent  under 
16  &  17  Vict.  0. 119,  s.  8,  for  permitting  the  user  of  the  premises 
for  the  purposes  of  betting,  because  he  considered  he  had  not 
used  any  fixed  place  for  the  purpose  of  betting  with  persons 
resorting  to  the  house.  The  magistrate,  however,  found  all  that 
was  necessary  to  constitute  a  user,  and  bring  the  offence  within 
16  &  17  Vict.  c.  119.  He  found  as  a  &ct  that  the  bookmaker 
used  lihe  bar  and  taproom,  the  landlord  permitting  him  to  do  so, 
for  the  purpose  oi  betting.  It  is  clear,  therefore,  that  the 
respondent  permitted  the  use  of  a  room  in  his  house,  contrary  to 
the  section  of  the  Betting  Houses  Act.     This  public-house  was 

Practically  a  betting-house  within  the  meaning  of  the  statute, 
'he  case  that  influenced  the  magistrate  against  convicting  the 
respondent  was  WhUehwrat  v.  Fmcher,  where  the  position  of  the 
publican  was  not  dealt  with.  In  the  cases  of  Eastwood  v.  Miller 
(80  L.  T.  Rep.  N.  S.  716;  48  L.  J.  189,  M.  C. ;  L.  Rep.  9  Q.  B. 
440)  and  Haigh  v.  The  Tovm  Council  of  Sheffield  (81  L.  T.  Rep. 
N.  S.  586;  44  L.  J.  17,  M.  C;  L.  Rep.  10  Q.  B.  102)  the 
occupier  of  inclosed  grounds  who  permitted  persons  to  bet  on 
sports  taking  place  upon  the  inclosed  grounds,  was  convicted 
under  the  statute.  These  cases  have  idways  been  acted  upon 
until  the  decision,  in  Snow  v.  Hill  (54  L.  J.  95,  M.  C;  14  Q.  B. 
Div.  588).  Tbere  it  was  held  that  a  person,  not  the  occupier  or 
owner  of  the  ground,  who  moved  about  the  field  and  made  bets, 
was  not  liable  to  be  convicted  of  using  '^  a  place ''  for  the  purpose 
of  betting,  within  the  meaning  of  the  statute.  The  position  of 
the  owner  or  occupier  of  the  field  was  not  dealt  with.  There 
was  a  case  before  Hawkins,  J.,  Reg.  v.  Preedy,  Love,  Leston,  and 
James,  tried  at  the  Central  Criminal  Court  in  1888,  but  not 
reported  (a) ;  that  case  was  similar  to  tbis.  The  doubts  that 
have  arisen  have  been  from  a  too  liberal  interpretation  of  the 

(a)  In  the  case  referred  to  Hawkins,  J.,  upon  an  application  for  a  case  to  be 
reserred  for  the  consideration  of  the  Oourt  for  Grown  Oases  Reserved,  delirered  an 
exhaustive  judgment  (a  report  of  which  will  be  found  at  p.  iSS^poat)  upon  the 
question  whether  a  person,  who  did  not  occupy  any  specific  portion  of  the  premises  he 
U  charged  with  having  used  for  the  purpose  of  betting,  can  be  said  to  have  used  the 
premises  for  such  purposes. 
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decision  in  Whitehurst  ▼.   Fincher.      I  sabmit  that   the  facta     Hornibt 
found  in  the  present  case  bring  it  within  the  Betting  Houses  Act,  ^' 

1858 :  {Dogget  v.  Cattema,  11  L.  T.  Rep.  N.  8. 422 ;  12  L.  T.  Rep.     *^f^- 
N.  S.  355;  11  Jar.  N.  S.  248;  34  L.  J.  159,  0.  P.;  19  0.  B.        1891. 
N.  8.  765 ;  Shaw  v.  Morley,  11  Oox  0.  0.  128 ;  19  L.  T.  Kep.  N".  S.    ^  "T" 
15;  3  Ex.  137;   Bows  v.  Fenwick,  30  L.  T.  Rep.  N.  S.  524;    i^SZ- 
L.  Rep.  9  0.  P.  339 ;  43  L.  J.  107,  M.  0. ;  43  L.  J.  160,  0.  P. ;     Keeper  of 
Oalloway  ▼.  Mai/ries,  45  L.  T.  Rep.  N.  8.  763 ;  8  Q.  B.  Div.  275 ;   ^^^^^ff- 
Beg.  v.  Cooke,  51  L.  T.  Rep.  N.  8.  21 ;  13  Q.  B.  Div.  377;  Davis    ^"^^ 
V.  Stevhensm,  17  Cox  C.  C.  73 ;  62  L.  T.  Rep.  N.  8.  436;  24    teproom— 
Q.  B.  Div.  529.)  16  #  17  Ftc*. 

Lyon  for  the  respondent. — The  respondent  permitted  no  par-  ^'  i  «»•  >  • 
ticolar  place  to  be  used,  and  no  particular  place  was  used ;  it 
was  no  fixed  and  ascertained  place.  The  person  using  the 
public-house  was  the  bookmaker ;  he  had  no  right  or  interest  in 
any  part  of  the  house.  The  persons  who  go  in  and  make  bets 
would  be  liable  for  their  "  use  '*  of  the  place  for  the  purpose  of 
betting  just  the  same  as  the  bookmaker,  if  he  were  liable,  but  the 
bookmaker  could  not  here  be  liable  according  to  Snow  v.  Hill 
(54  L.  J.  95,  M.  C. ;  14  Q.  B.  Div.  588),  as  he  was  not  using  an 
ascertained  place  for  the  purpose  of  betting.  In  Whitehurst  v. 
Fincher  (62  L.  T.  Rep.  N.  8.  433 ;  54  J.  P.  565)  there  was  a 
finding  by  the  magistrate  that  the  man  used  the  place  for  the 
purpose  of  betting  ;  and  that  the  finding  of  the  magistrate  here 
is  that  the  bookmaker  and  his  clerk  used  the  place  for  the 
purpose  of  betting,  and  that  the  respondent  knew  it.  The 
respondent,  however,  did  not  keep  this  public-house  for  the 
purpose  of  betting :  (see  Beg,  v.  Cook,  51  L.  T.  Rep.  N.  8.  21 ; 
31  Q.  B.  Div.  377.)  In  Eastwood  v.  Miller  mooey  was  deposited 
with  the  landlord.  Lush,  L.J.  in  that  case  said  :  "  What  was 
done  was  done  with  the  consent  of  the  appellant,  who  was  the 
sole  occupier  of  the  inclosed  ground ; "  and  further  on,  that 
'^  there  was  enough  to  justify  the  magistrates  in  comiug  to  the 
conclusion  that  the  owner  of  these  premises  did  permit  them  to 
be  used  for  the  purpose  of  betting  as  well  as  for  the  purpose  of 
pigeon-shooting.''  It  was  also  on  the  same  grounds  that  there 
was  a  conviction  in  the  case  of  Haigh  v.  The  Town  Council  of 
Sheffield  (31  L.  T.  Rep.  N.  8.  536;  44  L.  J.  17,  M.  0.;  L.  Rep. 
10  Q.  B.  102).  Here  the  respondent  received  no  money  for 
permitting  the  offence,  and  this,  I  submit,  is  of  the  essence  of  the 
offence. 

Gill  in  reply. 

Mathiw,  J. — This  appeal  must  be  allowed.  The  magistrate 
ought  to  have  convicted  the  respondent.  The  question  in  the 
case  turns  upon  sect.  8  of  16  &  17  Vict.  c.  119.  The  facts  were 
that  the  defendant,  the  occupier  of  a  public-house,  permitted  a 
bookmaker  and  his  clerk  to  come  to  his  public-house  and  use  two 
rooms  in  it  for  the  purpose  of  betting.  The  magistrate  did  not 
convict  the  respondent  because  he  thought  that  the  bookmaker 
could  not  have  been  convicted,  inasmuch  as  the  bookmaker  did 
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HoBHsn     not  use  any  particular  or  fixed  part  of  the  room  for  his  purposes ; 
^  ^'         and  this  is  the  contention  on  behalf  of  the  respondent.     It  is, 

*     however,  unnecessary  to  go  to  authority  for  any  judicial  inter- 

1891,       pretation  of  the  word  "  place/'    The  statute  also  deals  with  the 
T         user  of  a  ''  room,*'  and  a  "  room  '*  was  used  here,  not  exclusively 
Betting^    no  doubt,  by  the  bookmaker,  but  the  statute  does  not  speak  of 
Keeper  of    exclusive  user.     It  is  sufficiently  shown  in  this  case  that  the 
'p*^'*^w5Si7  occupier  permitted  the  bookmaker  and  his   clerk   to  use  the 
uMT^    taproom  and  bar  for  the  purpose  of  betting,  and  he  should  have 
iapro<mL    been  convicted.     There  is  no  decision  which  prevents  us  coming 
16  4'  17  Viet  to  this  conclusion.     We  have  been  pressed  with  the  decision  in 
c.  119,  M.  1,8.  j^hitehu/rst  V.  Fincher,  a  case  in  which  I  took  part.     The  dis- 
tinction  between  that  case  and  this  is  obvious.     In  that  case  the 
facts  only   amounted   to  this:    that  the  defendant  was  found 
betting  in  the  public-house  on  three  occasions,   and  that  as 
betting  in  public-houses  is  not  prohibited  by  the  Act,  we  thought 
the  defendant  should  not  have  been  convicted.    Here  the  magis- 
trate finds  that   the  house   was    habitually  used   for  bettmg 
puiposes. 

Smith,  J. — I  agree.  This  was  unlawful  betting  within  the 
purview  of  the  Betting  Houses  Act.  This  Act  was  not  passed  to 
put  down  all  betting,  but  to  prevent  persons  from  keeping 
betting-houses  and  other  places  where  betting  might  be  regu- 
larly carried  on.  Here  a  betting  man  and  his  clerk  were  clearly 
in  the  public-house  for  the  purpose  of  betting.  All  betting  is 
not  unlawful,  but  if  a  man  uses  any  house,  office,  room,  or  other 
place  for  the  purposes  of  betting,  he  is  within  the  Act,  and  any 
person  being  the  owner  or  occupier  of  any  house,  room,  office,  or 
other  place,  who  knowingly  permits  the  same  to  be  used  for  the 
purposes  of  betting,  comes  also  within  the  Act.  No  doubt  the 
Dookmaker  in  this  case  cannot  be  said  to  have  occupied  any 
"  place,^'  any  fixed  or  ascertained  spot,  for  the  purpose  of  betting, 
but  we  have  here  to  deal  with  the  case  of  using  a  room.  The 
case  in  which  I  took  part  {Snow  v.  Eill)  has  nothing  to  do  with 
this  case ;  that  case  only  put  a  definition  on  what  was  a  fixed 
place.  In  this  case  there  was  a  ^^room^'  used  by  the  bookmaker 
for  the  purpose  of  betting,  the  publican  (the  respondent)  allowed 
it,  and  he  is  liable,  and  therefore  ought  to  have  been  convicted 
by  the  magistrate. 

Case  remitted  to  the  magistrate. 
Solicitors  for  the  appellant,  Wontner  and  Sons,  for  the  Com- 
missioner of  Police. 

Solicitors  for  the  respondent,  Peckham,  Maitland,  and 
Beckham. 
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CENTRAL  CRIMINAL  COURT. 

Nov.  21,  1888. 

(Before  Hawkins,  J.) 

Req.  v.  Pbixdt  and  othebb.  (a) 

Oaming — Illegal  betting — '^  Unlawful  user  of  howte  or  plague  for 
the  purpose  of  betting  unth  persona  resorting  thereto  '* — ''  Place'* 
— Person  making  bets  in  bar-room  of  public-house — The  Betting 
Houses  Act,  1858  (16  ^  17  Vict.  c.  119),  ss.  1  and  8. 

In  order  to  support  a  conviction  under  16  *  17  Vict.  c.  119,  s.  8, 
for  unlawfully  using  a  house,  room,  or  place,  for  the  purpose  of 
betting  with  persons  resorting  thereto,  it  is  unnecessary  that 
there  should  be  evidence  of  such  house,  room,  or  place  having 
been  opened  and  kept  or  used  previously  to  the  occasion  in  ques^ 
tion  for  the  purpose  of  such  illegal  betting  as  is  forbidden  by 
sect,  1 ;  in  other  words,  the  illegal  user  forbidden  by  sect,  8  is 
not  necessarily  of  a  house,  room,  or  place  which  is  already  a 
common  nuisance  and  a  common  gaming-house  under  ss.  1  and  2. 

It  is  also  immaterial  that  the  principal  user  of  the  house,  room,  or 
place  is  for  a  legitimate  object,  if  in  fact  it  is  also  used  for  the 
prohibited  purpose. 

Semble,  that  user  of  premises  for  the  purpose  of  illegal  betting  for 
one  day  only  is  a  sufficient  user  urithin  the  meaning  of  sect,  3. 

The  term  *^ place  **  in  sect.  3  does  not  necessarily  mean  one  parti- 
cular spot,  but  may  include  a  place  extending  over  a  considerable 
area  of  ground.  Such  place  need  not  be  bounded  by  a  definite 
line  J  but  it  cannot  be  of  unlimited  extent,  and  is  to  be  confined 
to  the  area  occupied  by  the  persons  congregated  together  and 
resorting  to  it ;  and  such  place  is  further  to  be  limited  to  a  space 
upon  which,  if  anyone  carried  on  business  there  as  a  betting 
man,  he  might  fairly  and  reasonably  be  said  to  be  carrying  on 
such  business  in  the  immediate  presence  of  the  persons  resorting 
to  such  space. 

Doggett  V.  Cattems  (84  L.  J.  159,  C.  P.)  distinguished. 

The  bar-room  of  a  public-house  is  a  "place"  within  the  meaning 
of  sect.  3,  and  semble,  user  of  a  bar-room  is  user  of  a  ^'  house  " 
for  the  purposes  of  the  said  section. 

Held,  further,  thai  for  the  purposes  of  illegal  user  within  the 
meaning  of  sect.  8  it  is  not  necessary  that  the  delinquent  should 
remain  stationary  in  the  place  so  used,  he  may  use  the  place  by 
moving  about  within  its  area. 

(a)  Reported  by  Abthux  K  Gill,  Esq.,  Banister-atJjaw. 
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Baa.       Snow  v.  Hill  (15  Cox  0.  0.  737;  52  L.  T.  Rep.  N.  8.  859;   14 
Prb^V  ahd       ^'  ^'  ^^-  ^^^  ^'  ^*  ^-  '^'  ^^'  ^'  ^'^  distinguished,  (a) 
Oram.      T^RNBST  WILLIAM  PREBDY,  Levy  Love,  Henry  Emest 
J]^        -E^     Sexton,  and  William  Henry  James  having  claimed  to  be 

.*        tried  by  a  jury  nnder  the  provisions  of  the  Summary  Jurisdiction 

ehmwig—    Act,  1879,  s.  17,  were  indicted  at  the  Central  Criminal  Court  for, 

^!^^^^  firstly,  that  they  on  the  17th  day  of  May,  1888,  being  persons  then 

user  of  house  using  a  certain  house,  namely  a  public-house  called  '^  The  Three 

—^* Place"-—  Compasses,'^  unlawfully  did  use  the  said  house  for  the  purpose  of 

Bete  J*<*<^*^  betting  on  horse  races  with  persons  resorting  thereto  contrary  to 

hiri     the  Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119),  s.  8. 
16^l7Ftct       The  second  count  in  the  indictment  was  similar  to  the  first, 
c.  119,  M.  1,  3.  except  that  '^  place  '^  was  substituted  for  "  house,*'  and  "  the  bar- 
room o{"  was  inserted  before  "a  public-house  called  the  Three 
Compasses/' 

The  indictment  contained  other  and  similar  counts  charging 
the  like  offences  on  the  19th,  22nd,  23rd,  24th,  and  25th  of  May, 
and  was  tried  before  Hawkins,  J.  in  the  month  of  August,  1888. 
The  material  facts  were  as  follows  : — 

^^  The  Three  Compasses ''  is  a  licensed  public-house  situated 
in  Dalston-lane,  Hackney. 

Neither  of  the  defendants  was  either  an  owner,  occupier,  or 
keeper  of  the  house,  or  in  any  way  connected  with  the  care, 
management,  or  conduct  of  the  business  thereof.  In  the  house 
there  is  a  public  bar  where  liquors  are  sold,  and  to  which 
customers  of  the  public-house  resort.  This  bar  consists  of  a 
counter  with  a  space  in  front  of  it,  and  it  is  entered  from  the  lane. 
Within  this  space  there  stood,  on  each  of  the  days  in  question,  a 
movable  table  separate  from  the  counter,  and  round  the  table 
two  or  three  chairs  were  placed  on  which  anybody  might  sit  who 
pleased.  On  the  17th  day  of  May,  1888,  about  mid-day,  the 
defendant  Sexton  was  in  the  bar  in  the  space  between  the  counter 
and  the  entrance ;  he  remained  three-quarters  of  an  hour,  some- 
times standing  and  at  other  times  seated  at  the  table.  A 
number  of  persons  came  in,  with  some  of  whom  transactions  of 
the  following  character  took  place,  viz.,  each  of  such  persons 
placed  money  upon  the  table  accompanied  or  followed  by  a  slip 
of  paper  with  writing  upon  it,  which  Sexton  took  up  and  put  into 
his  pocket;  later  on,  viz.,  between  nine  and  ten  p.m.  of  the 
same  day.  Sexton  and  several  of  the  persons  with  whom  he  had 
these  transactions  in  the  morning  were  again  at  the  same  place, 
and  to  some  or  all  of  them  the  defendant  oexton  paid  money. 

On  the  19th  May  the  two  defendants  Sexton  and  James  were 
together  in  the  bar  about  one  p.m.  when  several  persons  came  in, 
some  of  whom  had  transactions  with  Sexton  and  some  with  James 
precisely  similar  to  those  above  mentioned. 

Similar  transactions  took  place  at  mid-day  on  the  22nd  day  of 

(a)  See  also  Homaby  t.  Raggett  {ante,  p.  428;  and  66  L.  T.  Rep.  N.  S.  61 ;  (1892) 
1  Q.  B.  20;  61  L.  J.  24,  M.  0.),  and  Whttehunt  t.  Findier  (17  Oox  0.  0.  70 ;  62  L.  T. 
Bep.  N.  S.  438> 
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May  both  with  Sexton  and  James^  and  afterwards  Sexton  made        Rn* 
entries  on  a  piece  of  paper  which  he  took  from  and  retnmed  to   p^^;,  ^^^ 
his  pocket.     In  the  evening  of  the  same  day  James,  in  oonversa-      otbibs. 

tion  with  the  landlord  of  the  house,  said,  "  Ton  can  afford  to        

treat  me  out  of  the  winnings  to-day/'     This  the  landlord  refased        ^^^' 
to  do.     James  then  said,  ^^  There  have  been  long  odds  laid  on  the    Qaming-^ 
field  to-day  in  the  first  part  of  the  racing.''  lUegdl  hetHng 

On  the  23rd  day  of  May,  which  was  the  first  day  of  the  Man-  Jjj^^J^ 
Chester    Whitsuntide   Bace  Meeting,    a    little    before  Tnid-daj  H^pl^^^  ^ 
Sexton  and  James  were  together  in  the  bar  when  two   similar  BeU  made  in 
transactions   took  place  between  Sexton  and  persons  present ;  ^'.^  puftWc- 
after  which  one  man  placed  four  pieces  of  paper,  each  apparently  ^^  ^  I'rvici. 
containing  money,  on  the  table  saying,  "  AU  on  King  Monmouth."  e.  119,  m.  1, 3. 
Sexton  opened  the  papers  and  put  them  and  the  money  into  his 
pocket.    James  then   exclaimed,  ''Look  out;  here  comes  old 
Fletcher,"  meaning  a  detective  officer  of  that  name,  who  soon 
afterwards  entered  the  house,  whereupon  Sexton  and  James  left, 
but  retnmed  again  a  Quarter  of  an  hour  after  Fletcher  had  taken 
his  departure.    An  observation  was  then  made  by  the  landlord 
to   them    that  ''Florentine"   was    his  fancy  for    the    Salford 
Handicap. 

On  the  24th  day  of  May  transactions  passed  between  persons 
who  came  into  the  bar  ana  Sefton  and  James,  who  were  there 
together,  similar  to  those  of  the  19th  day  of  May. 

Poland  appeared  on  behalf  of  the  prosecution. 

Qeoghegan  on  behalf  of  the  defence. 

The  arguments  sufficiently  appear  from  the  judgment. 

The  prisoners  Sexton  and  tfames  were  all  found  gfuilty  by  the 
jury,  but  judgment  was  postponed  by  Hawkins,  J.  for  the 
purpose  of  considering  whether  he  should  reserve  a  case  for  the 
consideration  of  the  Court  of  Crown  Cases  Reserved. 

Judgment  was  delivered  on  the  following  21st  day  of 
November. 

Hawkins,  J. — This  case  is  undoubtedly  of  considerable  impor- 
tance to  all  persons  following  the  avocation  of  public  betting 
men ;  for,  although  the  law  is  generally  stated  with  great  care 
and  accuracy  in  Mr.  Stutfield's  very  valuable  book  on  the  law  of 
betting  and  wagering,  and  although  the  3rd  section  of  16  &  17 
Vict.  c.  119,  has  frequently  been  the  subject  of  legal  decision  in 
the  Courts,  I  can  find  no  general  rule  laid  down  in  any  of  the 
reported  cases  which  affords  much  assistance  to  those,  who  while 
they  desire  to  follow  that  calling,  desire  also  to  keep  within  the 
law.  I  need  not  repeat  at  length  what  I  said  in  the  Qiteen  v. 
Cooh  (L.  Rep.  18  Q.  B.  Div.  385)  as  to  the  state  of  things  which 
led  in  the  year  1853  to  the  passing  of  the  "  Act  for  Suppression  of 
Betting  Houses."  That  Act  was  passed,  as  stated  in  the 
preamble,  for  the  suppression  of  a  kind  of  gaming  which  had 
then  of  late  sprung  up,  tending  to  the  injury  and  demoralisation 
of  improvident  persons,  by  the  opening  of  places  called  Betting 
Houses  or  Offices,  and  the  receiving  of  money  in  advance  by  the 

r  V  2 
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Bh».        owners  or  occapiers  of  sach  houses  or  offices  on  the  promise  of 

p     *•         the  latter  to  pay   money   on  events   of  horse   races   and   like 

0THBB8.      contingeticies.     With  a   view  to   stop  such  gaming,   the   first 

section  of  the  statute  enacts  that :  "  No  house^  office^  room,  or 

^^*  other  place  shall  be  kept  or  used  for  the  purpose  of  the  owner, 
Gfawtno—  occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or  any 
lUegai  hettvng  person  procured  or  employed  by  or  acting  for,  or  on  behalf  of 
— U«iai^  such  owner^  occupier,  or  keeper,  or  person  using  the  same,  or  of 
a^PUtce'^^^y  Person  having  the  care  or  management,  or  in  any  manner 
BeUmadein  conducting  the  business  thereof,  betting  with  persons  resorting 
bar  of  pubHc'  thereto,  or  for  the  purpose  of  any  money  or  valuable  tbing  being 

IG^n^tcM^®^®^^®^  ^y  ^^  ^^  behalf  of  such  occupier,  keeper,  or  person  as 
e.  119,  M.  1,3.  aforesaid,  as  or  for  the  consideration  for  any  assurance,  under- 
taking, promise,  or  agreement  express  or  implied  to  pay  or  give 
thereafter  any  money  or  valuable  thing  on  any  event  or  con- 
tingency of  or  relating  to  any  horse  race,  or  other  race^  fight^ 
game^  sporty  or  exercise,  or  as  or  for  the  consideration  for 
securing  the  payment  or  giving  by  some  other  person  of  any 
money  or  valuable  thing  in  any  such  event  or  contingency  as 
aforesaid/^  It  then  goes  on  to  enact :  "  Every  house,  office, 
room^  or  other  place  opened,  kept,  or  used  for  the  purposes 
aforesaid^  or  any  of  them,  is  hereby  declared  to  be  a  common 
nuisance  and  contrary  to  law  '/'  and  by  sect.  2  it  is  enacted  that 
every  such  house,  &c.  shall  be  deemed  to  be  a  common  gaming 
house  within  8  &  9  Vict.  c.  109.  The  third  section,  being  that 
under  which  the  defendants  are  here  charged,  enacts  that :  '^  Any 
person  who  being  the  owner  or  occupier  of  any  house,  office^ 
room  or  other  place,  or  a  person  using  the  same,  shall  open^ 
keep,  or  use  the  same  for  the  purposes  hereinbefore  mentioned^ 
or  either  of  them^  and  any  person  who  being  the  owner  or 
occupier  of  any  house^  room^  office,  or  other  place  shall  knowingly 
and  wilfully  permit  the  same  to  be  opened,  kept,  or  used  by  any 
other  person  for  the  purposes  aforesaid^  or  either  of  them^  and 
any  person  having  the  care  or  management  of  ^  or  in  any  manner 
assisting  or  conducting  the  business  of  any  house^  office^  room,  or 
place  opened,  kept^  or  ased  for  the  purposes  aforesaid^  or  either 
of  them^  shall  be  liable  "  to  the  penalties  provided  by  the  Act. 
The  chief  objection  urged  before  me  for  the  defendants  was^ 
that  there  could  be  no  illegal  user  of  a  house  or  place  for  the 

Eurpose  of  betting  within  the  meaning  of  sect.  3,  unless  such 
ouse  or  place  had  already  been  opened,  and  was  then  kept  or 
used  in  the  sense  of  being  wholly  or  partially  appropriated  or 
devoted  to  the  purposes  forbidden  by  sect.  1 ;  or  in  other  words, 
that  there  could  be  no  such  illegal  user  of  any  house  or  place 
which  was  not  at  the  time  of  such  user  a  common  nuisance  and  a 
common  gaming  house  under  sects.  1  and  2.-  Having  carefally 
considered  this  objection  I  have  come  to  the  conclusion  that  it  is 
nntenable.  The  object  of  the  first  section  undoubtedly  was  to 
render  liable  to  prosecution  for  causing  a  public  nuisance  any 
person  who  having  the  control,  over  any  house  or  other  place. 
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used  or  sanctioned  its  use  for  the  illegal  purposes  mentioned.        iiso. 

The  third  section^  however,  had,  as  it  seems  to  me,  a  very  much   _, ^- 

more  extensive  object  m  view,  viz.,  to  render  liable  to  pecuniary      othbbs. 

penalties  not  only  those  who  being  owners  or  occupiers  them-        

selves   kept    or    used    or    permitted  the  use  of  any  houde  or        ^^* 
place  for  the  prohibited  purpose,  but  also  those  who,  though    Qanwng— 
not   owners    or    occupiers,   actually   used   any   house   or  place  Illegal  betting 
for  such  purpose,  and  also  those  who  in  any  manner  assisted  in   —Unlawful 
conducting  the  illegal  business  for  which  such  house  or  place  was  ^Jf^pioca'^ 
so  kept  or  used.     The  language  of  the  first  paragraph  of  sect.  3  Bet$  made  in 
is  not  so  clear  as  it  might  have  been,  but  its  meaning  is  rendered  ^a**  of  i^ibl^ 
intelligible  enough  if  the  words  "or  a  person  using'*  are  made  to  i^^Ti^^ 
follow  the  words  "  occupier  of.**     The  first  paragraph  would  then  c.  119, «.  i,  8. 
run  thus :  ^' Any  person  who  being  the  owner  or  occupier  of,  or 
a  person  using  any  house,  office,  room,  or  other  place  shall  open, 
keep,  or  use  the  same  for  the  purposes  hereinbefore  mentioned, 
or  either  of  them  shall  be  liable,  &c.     There  is  nothing  in  sect.  3 
to  indicate  that  the  words  "  any  house  **  are  intended  to  be  read 
in  the  limited  sense  contended  for  by  the  defendants,  or  other- 
wise   than   according  to   their  ordinary    signification.     In  my 
opinion  the  intention  of  the  Legislature  was  to  make  the  use  by    ' 
any  person  of   any    house,   room,   or  place  for  either  of  the 
prohibited  purposes  a  penal  offence,  and  I  think  the  language 
employed  is  sufficient  for  the  purpose.     No  doubt  some  colour  is 
given  to  the  objection  by  the  cases  of  Clarke  v.  Hague  (8  Cox 
C.  C.  824),  McyrUy  v.  Greenhalgh  (3  B.  &  S.  374 ;  32  L.  J.  93, 
M.  0.)  in  which  it  was  held  that  it  was  no  offence  within  sect.  3  of 
12  &  13  Vict.  c.  92,  an  Act   for  the  prevention  of  cruelty  to 
animals,  for  a  person  to  assist  in  cock  fighting  elsewhere  than  in 
a  place  kept  or  used  for  that  purpose.     Each  of  those  cases, 
however,  turned  upon  the  peculiar  language  of  a  proviso  in  the 
section  under  which  those  convictions  were  made,  and  a  careful 
perusal  of  them  will  show  that  they  have  no  bearing  upon  the 
objection  I  am  now  discussing.     I  am  fortified  in  my  opinion  by 
the  dicta  of  the  judges  in  Haigh  v.  Sheffield  (L.  Bep.  10  Q.  B. 
102).     Assuming,  however,  the  defendant's  construction  of  the 
third  section   to    be    the   correct   one,    I   am    of  opinion  that 
there  was  an  abundance    of  evidence   that    the  bar   was   used 
both  by   the  landlord  and  the  defendants  for    the    prohibited 
purposes.     That  it  was   used   by  the   landlord,    in    the   sense 
that  it  was  partially  appropriated  or  devoted  to  such  purposes, 
might  be  inferred  from  his  knowledge  and  his  tacit  permission  to 
make  such  use  of  it.     To  keep  or  permit  the  use  of  such  premises 
even  for  one  day  might  suffice :  (see  Rudge  v.  Parsons^  3  B.  &  S. 
381 ;  Haigh  v.   Sheffield,  L.  Kep.   10  Q.  B.  106.)     But  in  this 
case  day  after  day,  and  hour  after  hour,  the  betting  transactions 
went  on  in  the  landlord's  presence.     The  fact  that  the  principal 
user  of  the  bar  was  for  the  customers  of  the  public-house  is 
immaterial,  if  it  was  also  used  with  the  sanction  of  the  occupier 
for  the  illegal  gaming  charged :  (see  Eastwood  v.  Miller ,  L.  Kep. 


438  GEIMIKAL  LAW  CASES. 

Rwa.        9  Q.  B.  440 ;  Haigh  v.  Sheffield,  supra ;  and  Jenkes  y.  Turpin, 

Pbbbdt  AMD   ^*^  ^'  ■^'  ^^^'  ^^^•)     ^*  °^*y*  however,  be  ar^ed  that  the  bar  of 
(yrHKBB.      ^^®  pablic-honse  in  whioh  the  betting  was  carried  on  was  neither 

a  ''  house,''  as  it  is  described  in  the  first  connt,  nor  a  "  place/' 

^^'  as  it  is  described  in  the  second  connt,  within  the  meaning  of  the 
QanUng^  Statute.  In  my  opinion  it  is  both.  It  certainly  is  part  of  a 
Illegal  betting  house,  and  it  was,  as  far  as  the  evidence  went,  the  only  part  of 
^UnUiwfui  ^\^Q  building  used  by  the  customers  who  resorted  thereto  for  the 
_««pjjj^»»_  purpose  of  procuring  drink;  and  m  popular  language  those 
Bets  made  in  who  SO  resorted  to  the  bar  would  be  said  to  use  the  house. 
^^^  p^^^  Assuming,  however,  the  bar  not  to  be  properly  described  as  a 
le^lTvict.  lio^8®i  there  was,  in  my  opinion,  overwhelming  evidence  to  justify 
c.  119, 88. 1,  S.  the  finding  it  to  be  a  '^  place,"  by  which  description  it  is  men- 
tioned in  the  second  count.  What  constitutes  a  ^^  place  "  within 
the  meaning  of  the  statute  is  a  question  which  has  several  times 
occupied  the  attention  of  the  courts.  In  all  the  cases  it  will  be 
found  that  one  essential  requisite  to  the  constitution  of  such  a 
place  is  that  it  must,  to  adopt  the  expression  of  Brett,  J.  in 
Bows  V.  Fenwick  (L.  Rep.  9  0.  P.  889),  be  '*  fixed  and  ascer- 
tained." It  must,  too,  be  a  place  to  which  at  the  time  when  the 
offence  is  charged  to  have  been  committed  persons  were  resort- 
ing, though  with  what  primary  object  they  were  so  resorting  is, 
in  my  judgment,  immaterial,  the  Act  is  silent  upon  that  point. 
The  temptation  to  gamble  by  betting  was  what  the  Act  was 
intended  to  check,  and  the  temptation  to  bet  would  be  equally 
held  out  by  a  professional  betting  man  plying  his  avocation  in  a 
crowd  of  persons  assembled  for  the  most  innocent  purpose  uncon- 
nected with  sport,  as  it  would  in  a  crowd  of  persons  gathered 
together  to  witness  the  sport  of  racing.  It  need  not  be  enclosed 
within  walls  or  fences,  or  bounded  by  any  defined  line.  Further- 
more it  may  extend  over  a  considerable  area,  even  acres  of 
ground.  Were  it  otherwise  many  racecourses  might  be  pointed 
out,  upon  which  a  betting  man  might  with  impunity  carry  on 
such  operations  as  the  statute  was  intended  to  suppress.  It 
must  not,  however,  be  supposed  that  I  intended  to  say  that  a 
place  to  come  within  the  statute  may  be  unlimited  in  its  area; 
on  the  contrary  I  am  of  opinion  that,  though  it  may  be  bounded 
by  no  defined  line,  it  must,  nevertheless,  be  limited  in  extent,  to 
the  area  occupied  by  the  persons  congregated  together,  and 
resorting  to  it,  and  to  such  a  space  that  the  person  carrying  on 
his  business  there  as  a  betting  man  might  fairly  and  reasonably 
be  said  to  be  doing  so  in  the  immediate  presence  of  those  so  con- 
gregated together.  Whether  that  which  is  charged  as  a  place 
within  sect.  8  satisfied  those  requirements  is  a  question  of  fact 
to  be  determined  by  the  tribunal  before  which  the  matter  comes 
for  adjudication,  having  regard  to  the  circumstances  of  each  parti- 
cular case.  Illustrations  of  my  views  will  be  found  in  some  of 
the  cases  to  which  I  am  about  to  refer.  It  is  true  that  in  one  or 
two  of  the  cases  expressions  of  judges  may  be  found  (not  material 
to  the  question  before   them)   which  might  at  first   sight   be 
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thought  to  indicate  their  opinion  to  be,  that  the  word  ^^  place  *^        Bn. 
in  the  statate  means  some  particular  ascertained  spot,  just  suffi-   p.^^  .--. 
cient  for  a  man  to  sit  or  stand  on.     Thus  in  Bows  v.  Fenvnck      fyrasaB, 
(L.  Hep.  9  0.  P.  889),  where  it  was  held  that  a  stool  over  which       — 
was  a  large  umbrella  fixed  into  the  ground,  placed  on  Chester        ^^* 
Bacecourse,  and  upon  which  a  person  stood  and  betted  constituted '  gaming-- 
a  *'  place,'^  Lord  Coleridge,  C.J.,  said  :  ''  It  was  an  ascertained  Illegal  hettimg 
spot  where  the  appellant  for  the  time  at  least,  carried  on  the  ^^^^J^J^SJL 
business  of  betting/'     Again  in  Oallaway  v.  Maries  (8  Q.  B.  J!5^piace»'_ 
Diy.  275)  where  a  box  not  in  any  way  fixed  to  the  ground  was  Bets  made  <n 

? laced  in  the  inclosure  attached  to  the  grandstand  at  Four  Oaks  ^®^|^  **J*^**^ 
^ark,  Orove,  J.  made  the  observation,  ''  I  think  all  the  cases  ^^  «.  ^7  y^^^ 
show  that  a  place  to  be  within  the  statute  must  be  a  fixed  ascer-  «.  119,  m.1.8. 
tained  place,  occupied  or  used  so  far  permanently  that  people 
may  know  that  there  is  a  person  who  stands  in  a  particulcur  spot 
indicated  by  a  certain  definite  mark  with  whom  they  may  bet.'' 
I  can  hardly  think  these  learned  judges  intended  by  these  expres- 
sions to  lay  it  down  as  law  that  nothing  would  satisfy  the  term 
place  unless  it  was  some  particular  spot  on  which  a  person  stood, 
or  which  was  appropriated  by  him,  exclusively  for  his  own  use — 
as  a  stall  or  standing  in  a  fair  or  market  would  be — or  that  they 
meant  to  convey  more  than  this,  that  a  place  must  be  fixed  and 
ascertained.  I  can  find  no  authority  for  saying  that  the  word 
''  place ''  ought  to  have  so  limited  an  interpretation  put  upon  it ; 
indeed,  there  is  direct  authority  to  the  contrary  which  I  shall 
presently  cite.  In  the  cases  of  Bows  v.  Fenwick  and  Oallaway  v. 
Maries,  as  also  in  Shaw  v.  Morley  (L.  Rep.  3  Ex.  137),  in  the 
latter  of  which  the  person  charged  occupied  and  used  a  small 
unroofed  plot  of  land  furnished  with  a  desk  adjoining  the 
inclosure  at  Doncaster,  and  which  was  held  to  be  an  office, 
the  parties  were,  in  fact,  using  particular  spots  for  their 
illegal  gambling ;  but,  although  a  fixed  spot  occupied 
exclusively  by  one  person  is  undoubtedly  a  place,  it  does 
not  follow  that  a  "  place ''  must  of  necessity  be  restricted 
to  one  particular  spot.  The  cases  of  Eastwood  and  Miller 
(L.  Rep.  9  Q.  B.  440)  and  Haigh  v.  Sheffield  (10  Q.  B.  102) 
appear  to  be  to  me  direct  authorities,  that  a  person  may  be 
convicted  of  using  a  "  place  "  for  the  purpose  of  betting,  though 
his  betting  operations  are  not  confined  to  a  single  spot  but  are 
carried  on  over  a  considerable  area  of  ground.  The  appellant,  in 
the  first  of  these  cases,  was  occupier  of  an  inclosure  containing 
between  8  and  4  acres,  called  the  Borough  Park  Ground  at 
Dewsbury,  to  which  people  were  admitted  by  ticket  to  witness  a 
pigeon  shooting  match ;  among  the  people  so  admitted  were  two 
bookmakers,  who  in  the  inclosure  to  the  knowledge  of  the 
appellant  pursued  their  avocation  by  betting  on  the  match ;  but 
there  is  no  suggestion  in  the  case  that  they  stood  on  any  definite 
spot.  The  Court  held  there  was  sufficient  evidence  that  the 
inclosure  was  a  place  within  the  meaning  of  the  Act ;  and  also,  ' 
that  the  appellant  permitted  it  to  be  used  for  the  purpose  of 
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Ri0.        bettings  Lnsh^  J.  expressly  stating  that  the  fact  that  it  was  a 

^'  lATge  inclosure,  whether  a  quarter  or  half  an  acre  or  three  acres^ 

^^^J^   could  not  affect  the  question.     In  Haigh  y.  Sheffield  the  charge 

against  the  appellant  was  that  he^  being  the  occupier  of  the 

1888.        Hyde  Park  Cricket  Ground  at  SheflSeld,  knowingly  permitted 
Gomwo—  '  ^^^  Trickett  and  others  to  use  the  said  place  for  the  purpose  of 
lUegai  betting  illegal  betting.     The  facts  were  that  the  appellant  was  tenant  of 
—Unlwwfal   ^\^Q  ground,  within  which  on  the  day  named  in  the  proceedings 
— 'SPlLi^^  a  foot  race  took  place^  and  among  the  spectators  Trickett  and 
Bets  made  in  several  other  professional  bettors^  by  the  tacit  permission  of  the 
hanr  ojT  pubUc-  appellant,  stood  on  chairs  and  stools  in  various  spots  and  pursued 
16^7  Vid  ^^^^^  calling.     The  court,  consisting  of  Blackburn,  Mellor,  and 
e.  119, 88.  ly  8.  Lush,  JJ.,  were  unanimons  in  holding  the  appellant  liable.  In  these 
two  cases  the  areas  held  to  be  places  were  of  considerable  extent. 
It  is  true  that  in  the  last-mentioned  case  the  bettors  may  be  said 
to  have  used  spots ;  but  I  have  already  pointed  out  that  it  was 
not  so  in  Eastwood  v.  Miller.     These  two  cases,  it  is  true,  were 
cases  in  which  the  appellants  were  charged  with  permitting  the 
user  of  their  premises  for  illegal  betting,  bnt  they  apply  equally 
to  charges  against  those  who  actually  use  premises  for  illegal 
gaming;  for,  unless  there  be  an  actual  unlawful  user  by  some 
one  there  can  be  no  unlawful  permission  to  use.     What  consti- 
tutes unlawful  user  I  shall  shortly  hereafter  point  out.     Before, 
however,  I  pass  from  the  question  of  what  is  a  place,  I  must  say 
a  few  words  respecting  the  case  of  Doggett  v.  Oattems  (84  L.  J. 
0.  P.  159 ;  17  C.  B.  N.  S.  669 ;  19  C.  B.  N.  S.  765)  since  the 
judgment  of  the  Court  of  Exchequer  Chamber  then  delivered  has 
often  been  cited  as  deciding  that  a  man  who  day  after  day,  at  a 
table  placed  under  a  clump  of  trees  in  Hyde  Park,  carried  on  his 
business  of  betting,  receiving  money  in  advance  on  bets  on  horse 
races,  could  not  be  legally  convicted  of  using  a  place  within  the 
meaning  of  sect.  8.     It  is  quite  true  that  there  are  expressions 
used  in  the  judgment  of  the  Exchequer  Chamber  which  afford 
colour  to  that  notion.     Carefully  considered,  however,  the  case 
will  be  found  to  decide  nothing  of  the  sort.     It  was  not  the  case 
of  a  prosecution  under  sect.  3  at  all,  but  was  an  action  brought 
under  sect.  5  of  the  Act  to  recover  back  a  sum  of  money  which 
the  plaintiff  had  deposited  with  the  defendant  on  bets  on  horse 
races.     Now,  the  4th  section  of  the  Act  imposes  a  penalty  not 
exceeding  50Z.  upon  any  person  being  the  '^  owner  or  occupier  of 
any  house,^^  &c.,  opened,  kept,  or  used  for  the  purpose  aforesaid, 
or  any  person  acting  for  or  on  behalf  of  such  owner  or  occupier, 
or  any  person  having  the  care  or  management  or  in  any  manner 
assisting  in  conducting  the  business  thereof,  who  shall  receive 
any  money  or  valuable  thing  as  a  deposit  on  a  bet,  &c.,''  and 
sect.  5  enacts  that  "  any  money  or  valuable  thing  received  by 
any  such  person  aforesaid  as  a  deposit  on  any  bet^'  shall  be 
deemed  to  have  been  received  to  or  for  the  use  of  the  person 
from  whom  the  same  was  received,  and  may  be  recovered  bac^. 
Not  a  word  was  said  in  either  of   these  two  sections   as    to 
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i^coYering  baok  money  reoeived  by  a  person  merely  nsing  the        dw. 
house  or  place.     As  therefore  money  can  only  be  received  back   p^^* 
from  the  owners  or  occupiers  or  persons  acting  for  them^  it      others. 

stands  to  reason  that  it  is  a  condition  precedent  to  the  recovering         

back  of  the  money  that  the  person  from  whom  it  is  sought  to  be        ^^* 
recovered  shall  be  an  owner  or  occupier  of  the  house^  Ac,  where    Qaming— 
the    money   was    deposited.      This    accounts    for   the   opinion  lUegal  betting 
expressed  by  Pollock,  C.B.,  and  assented  to  by  Crompton,  J.,   ~^^^^ 
Channell,  B.,  and  Blackburn,  J.  that  a  place  to  be  within  the  ^^pjj^  ,!*^ 
statute  (i.e.,  a  place  within  sects.  4  and  5)  must  be  capable  of  Beta  mads  in 
having  an   owner  or  occupier.      It  is  true  that,  in  Doggett  v.  ^'*  <>/  pubhcr 
Catterns,  Bramwell,  B.  (whose  views  were  shared  by  Mellor,  J.  ^^  4.  n^Ttc*. 
and  Pigott,  B.)  rested  his  judgment  on  a  diflFerent  ground,  viz.,  c.  ii9,m.  1,  3. 
that  it  was  not  an  ascertained  place  of  resort  for  gambling,  an 
expression  of  which  Lord  Coleridge,  in  Bows  v.  Fenwick,  seem- 
ingly approved,  on  the  ground  that  there  was  no  ascertained 
place  within  the  ambit  of  the  park  in  which  the  defendant  carried 
on  his  avocation.     As  a  decision  upon  the  question  whether  the 
plaintiff  was  entitled  to  recover  under  sect.  5  it  is  obviously 
right.     If  read  as  an  opinion  upon  a  question  not  before  the 
court,  viz.,  whether  the  defendant  might  have  been  convicted 
under  sect.  3.  it  is  difficult  to  say  that  it  is  satisfactory.     For  my 
own  part  I  think  it  is  not  essential  to  a  place  within  sect.  3  that 
it  should  have  an  occupier,  or  that  the  person  who  uses  it  for  the 
illegal  purpose  should  have   permission  so  to   do  from  either 
owner  or  occupier.      The  right  or  title  to  be  upon  the  place 
seems  to  me  to  be  utterly  immaterial,  if  in  fact  there  is  an  illegal 
user  of  it.   ^  This  seems  also  to  have  been  the  opinion  of  Brett,  J. 
who  in  B0W8  V.  Fenwick  treated  a  suggestion  that  the  place  was 
not  a  fixed  one  because  the  appellant  paid  no  rent  and  was  liable 
to  be  moved  on  by  the  police  as  entitled  to  no  weight.     Nothing 
would  be  easier  than  to  evade  the  operation  of  sect.  3  if  a  person 
could  defend  himself  upon  the  ground  that  he  was  a  mere  tres- 
passer on  the  place  used.     If  such  were  the  law  a  man  might 
locate  himself  at  the  corner  of  a  street,  or  in  an  unoccupied  shed 
or  on  a  vacant  piece  of  ground  on  a  railway  platfor.m,  and  there 
carry  on  his  betting  operations  with  impunity,  if  only  he  did  so 
without  the  knowledge  of  the  owner  or  occupier.     Whereas  if 
he  did  so  with  the  permission  of  the  owner  or  occupier,  both 
would  be  liable  to  a  penalty.     There  is  nothing  to  be  found  in 
the  Act  which  in  my  judgment  warrants  such  a  construction  of 
it.      I  address  myself  now  to  the  question  what  is  an  unlawful 
user  of  a  place  under  sect.  3.     It  was  not  certainly  the  intention 
of  the  Legislature  to  make  all  betting  illegal,  and  it  is  just  as 
lawful  now  as  it  ever  was  for  persons  to  bet  together  casually  at 
any  place,  and  as  often  as,  and  to  any  extent  they  please.     The 
mischief  that  the  Act  was   pointed  at  was  as  expressed    by 
Erie,  C.  J.,  in  Doggett  v.  Oattema :  "  The  habit  of  using  a  par- 
ticulkr  place  by  persons  skilled  in  gambling  and  betting,  for  the 
purpose  of  luring  the  ignorant  and  imprudent  to  the  ruinous 
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Rw.        coursefi  to  which  the  vice  of  gambling  too  frequently  leads^^' 

p     ^*  and^  for    the    purpose    of   checking    that    habit^   it    was    for- 

OTHBR8       bidden   to   any  person    to    use   any  place   for  the  purpose  of 

'      systematically  carrying  on  a  business  of  betting  with  or  receiying 

^^*  deposits  on  bets  from  persons  resorting  thereto.  It  is  not  the 
Qaming'-  mere  act  of  betting  frequently,  or  with  many  persons  ;  it  is  the 
lUegai  betting  carrying  on  the  business  of  betting  and  announcing  such  busi- 
"~  ^^wi  ^®®®  ^  those  assembled^  and  inviting  the  persons  resorting  to 
^^PUice "  —  ^^^  place  to  bet  with  such  bettors  which  the  law  was  intended 
BeU  made  in  to  suppress.  With  reference  to  the  purposes  for  which  the  use 
^^o^  l)u5Wc  of  a  place  is  forbidden  it  would  seem  from  the  preamble  of  the 
leTl^'vict  ^^^  ^^^^  ^^^  legislation  was  directed  to  that  kind  of  gaming 
c.  119, 88. 1, 3.  which  for  the  sake  of  brevity  I  will  call  the  receiving  money 
by  way  of  deposit  on  bets.  The  first  section^  however^  forbids 
the  use  of  a  place  either  for  that  purpose,  or  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  sect.  3  makes  it  a 
personal  offence  to  use  a  place  for  such  purposes  or  either  of  them. 
It  is  clear,  therefore,  to  my  mind  that  the  operation  of  the  3rd 
section  is  not  limited  by  the  preamble,  notwithstanding  thesUght 
intimation  of  doubt,  especially  by  Blackburn,  J.  in  Haigh  v. 
Sheffield  (L.  Rep.  10  Q.  B.  106,  107),  With  reference  to  what 
constitutes  a  user  of  a  place,  I  am  of  opinion  that  it  is  not 
necessary  that  it  should  be  confined  to  one  particular  spot,  within 
the  ambit  of  the  place  or  that  the  business  should  be  announced 
in  any  particular  manner,  or  that  the  use  should  be  confined  to  one 
particular  person.  A  man  may  just  as  well  use  a  place  by  walking 
about  from  spot  to  spot  within  the  area  occupied  by  the  persons 
resorting  thereto,  as  he  may  by  seating  himself  on  a  high  stool  in 
one  particular  spot.  Nobody  would  say  that  a  man  did  not  use  a 
house  because  he  shifted  his  operations  from  room  to  room  as  he 
found  it  most  convenient,  or  that  he  did  not  use  a  room  because, 
instead  of  sitting  on  a  chair  or  standing  in  a  fixed  spot  he  walked 
up  and  down  it.  The  same  observation  would  apply  to  a  large 
barn  (which  would  clearly  be  a  place  within  the  meaning  of  the 
statute).  What  earthly  difference  could  it  make  if  the  roof 
were  taken  off  the  bam  and  tKe  walls  pulled  down  so  as  to  leave  a 
bare  plot  of  ground  ?  Indeed,  in  very  many  places,  a  betting 
man  might  more  effectually  use  a  place  for  his  illegal  operations 
by  moving  about,  than  he  could  by  standing,  as  it  were,  fixed  to 
one  spot.  It  is  obvious  that  by  so  doing  he  could  make  his 
presence  and  calling  known  to  a  greater  number  of  the  crowd. 
And  it  must  not  be  forgotten  that  upon  many  places  devoted  to 
racing,  the  winning  post  is  often  shifted,  and  with  it  many  of  the 
assembled  multitude  shift  themselves.  I  need  not  dwell  upon 
the  immateriality  of  the  same  place  being  used  by  several  different 
persons  at  the  same  time.  Ten  persons  may  ply  their  calling  as 
easily  as  one.  As  to  the  mode  of  using  a  place  for  the  illegal 
purposes  mentioned  it  is  immaterial  what  particular  means  are 
resorted  to  for  those  purposes.  A  man  may  stand  on  a  stool  in 
one  spot,  he  may  sit  at  a  desk  ;  or  he  may  ^alk  here  and  there  in 
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all  parts  of  the  place  amongst  tbe  assembled  mnltitude,  indicating        Rao. 
in  any  way  he  may  think  fit  or  most  attractive,  his  business  or   p^^'  ^^ 
avocation,  and  his  readiness  to  bet  with  the  persons  who  are      arBSBs. 

assembled  at  the  place.     To  use  all  parts  of  a  place  in  this        

manner,  seems  to  me  to  be  a  more  effectnal  use  of  it  than  to  con-        ^^' 

fine  himself  to  a  solitary  spot.     He  may  nse  as  his  attraction  or    Oaming^ 

advertisement,  a  tall  painted  hat,  or  adopt  other  singularity  of  lUegdl  hetUng 

dress,  or  may  nse  a  placard  or  a  flag,  or  exercise  his  voice  to  "~^**i*jS^* 

annonnce  and  call  attention  to  his  readiness  to  bet  in  the  manner  !^piae9"l. 

forbidden;    which  of  these  methods   he    adopts    is  absolntely  BeUmadein 

immaterial.      Whether   there   has   been  such  a  user  for  illegal  ^^j^J^^^ 

purposes  is  again  a  question  of  fact  to  be  determined  in  each  16^177^1 

case  by  the  particular  circumstances  surrounding  it.     Eastwood  e,  119,  $s.  1, 8. 

V.  Miller  affords  an  illustration  of  what  I  mean.      And  I  would 

refer  also,  without  repeating  them,  to  the  observations  I  made 

in  delivering  my  judgment  m  Beg.  v.  Cook  (13  Q.  B.  Div.  885) 

and  to  which  I  adhere.     I  am  aware  that  the  case  of  Snow  v. 

Hill  (14  Q.  B.  Div.  588),  nnless  carefully  read,  appears  to  be  in 

conflict  with  those  observations,  but  carefully  reisul  it  is  by  no 

means  so.     In  Bnow  v.  Hill  the   appellant  was  charged   with 

using  a  certain  place,  to  wit,  a  field,  at   West   Brompton,  in 

Staffordshire,  with  the  purpose  of  betting  with  persons  resorting 

thereto.      The  field  was  five  acres  in  extent,  and  was  let  to  a 

committee   for  holding  dog  races   therein.     The  appellant,  in 

common  with   many   other  persons,  paid   for  admission  to  the 

field,  and  betted  there  with  several  persons ;  he  had  no  particular 

location,  nor  did  he  exhibit  anything  to  indicate  that  he  was  a 

professional  bettor,  but  moved  freely  about  in  that  part  of  the 

field  to  which  he  was  admitted  like  the  rest  of  the  public.    There 

was  not  even  proof  that  he  was  a  professional  bettor  at  all.     The 

stipendiary  magistrate  of  Stoke-upou -Trent  convicted  him  upon 

the  authority   of  Eastwood  v.    Miller,  but    the    Court    (Lord 

Coleridge  and   Smith,   J.)   quashed    the    conviction    upon   the 

ground  that  the  appellant  was  not  using  the  field  for  the  purpose 

of  betting  with  persons  resorting  thereto,  but  was  himself  merely 

one  of  the  persons  resorting  thereto,  and  as  such  not  within  the 

3rd  section  of  the  Act.     I  need  hardly  say  that  I  heartily  concur 

in  this  judgment ;  but  there  is  a  wide  difference  in  the  two  cases. 

In  Beg.  v.  Oook  the  men  said  to  have  been  using  the  place  were 

clearly  plying  their  avocation  as  professional  betting  men,   by 

their  voices  and  actions.     In  Snow  v.  Hill  the  appellant  was 

merely  conducting  himself  as  one  of  the  public,  walking  about 

making  promiscuous  bets  with  those  he  chanced  to  meet,  which 

he  had  a  perfect  right  to  do ;  for,  as  I  have  already  said,  a  man 

may  without  infringing  the  law   frequent  every   racecourse  or 

cricket  match  in  England,  and  bet  with  whomsoever  he  pleases, 

in  sums  great  or  small,  provided  he  does  not  do  that  which  the 

statute  now  under  discussion  has  forbidden,  and  which  I  have 

already  discussed  at  length.     Applying  the  law  to  the  evidence 

in  the  present  case,  I  think  the  conviction  is  not  in  any  respect 
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Rbq.        open  to  objection.     I  think  the  bar  of  the  pnblic-honse  might  tor 

Pbbidt  Airo   *      purposes  of  this  case  reasonably  be  described  as  a  "  house " 

OTHERS.      or  as  a  "  place,^^  or  both ;  and  it  was   the  resort  of  all  persons 

who  desired  to  become  customers  of  the  public-house,  and  by 

1888.        some  who  came  purposely  to  deposit  their  moneyi  and  bet  with 
Gaming^    the  defendants.     I  place  no  stress  upon  the  fact  that  there  was  a 
nUgal  betting  table  in  it  at  which  some  at  least  of  the  transactions  took  place, 
*"  ^^^^f'^  for  I  am  of  opinion  that  the  defendants  equally  used  the  place 
_i<  pifji^ "  ^  whether  they   sat   at   the   table   or   moved   about    among    the 
Bet8  mads  im,  customers  of  the  house ;  and  although  there  was  no  noisy  pro- 
bar  0/  pubWc-  claiming  of  the  defendant's  betting  business,  no  placard,  no  stool, 
16  4>  17  Vict,  ^^^>  or  umbrella,  the  transactions  themselves  afforded  abundant 
c.  119,  M.  1,3.  proof  that  the  defendants  were  there  using  the  bar  for  both  the 
prohibited  purposes.     I  think,  then,  the  convictions  were  right, 
and  I  entertain  no  such  doubt  upon  the  subject  as  ought  to 
induce  me  to  reserve  a  case  for  the  consideration  of  the  Court  of 
Criminal  Appeal. 

Application  for  aisefor  consideration  of  OovHfor  Crown  Oases 
Reserved  refused. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Dec.  11,  1891. 

Before  Lord  Colebidgb,  C.J.  and  Smith,  JJ.) 

Bx  parte  Daist  Hopkins,  (a) 

Practice — Jurisdiction  of  the  Vice-Chancellor^ s  Court  ai  Cam^ 
bridge  —  Spinning -house  —  Charter  of  the  University  of 
Camhridgej  2Qth  April,  1561—13  Eliz.  c.  29,  s.  2. 

D.  H.  was  arrested  at  Cambridge  by  the  University  constables, 
and  charged  before  the  Vice-Chancellor  of  the  University,  with 
''  walking  with  a  member  of  the  University. ''  This  charge  was 
read  over  to  her,  and  she  pleaded  "  not  guilty."  Evidence  was 
given  as  to  her  being  seen  walking  with  a  gentleman  of  the 
University,  and  also  as  to  her  being  a  woman  of  bad  character. 
The  Vice-Chancellor  committed  her  for  fourteen  days  to  the 
8pinni/ng-house,  and  the  warrant  of  commitment  stated  that  she 

(a)  Reported  by  Alibbd  H.  LmoT,  Esq.,  Barriater-ai-Lftw. 


CBIMINAL  LAW  GASES.  445 

had  been  charged  with  and  convicted  of  "  walking  with  a  member     Ex  parte 
of  the  Umvergity"    It  appeared  that  the  above  was  a  commion     ^^^ 

form  adopted  in  the  Vice-Chancellor^ a  Court  when  it  is  intended        ' 

to   charge   a  woman   with   walking   with  sttch  a  member  for        1891. 
"  immoral  purposes/'  and  that  for  a  loryg  time  it  has  been  taken    „  "77" 
to  m>ean  such  a  charge^  and  that  it  was  intended  so  to  charge  juHsdietwn 
and  convict  the  said  D,  H,,  and  so  to  enter  the  conviction  on  —  Vice-Chan- 
the  warrant  of  commitment : —  ^^^mi^nS**— 

Held,  on  application  for  writs  of  habeas  corpus  and  certiorari,  that    2pSmi^- 
the  proceedings  in  the  Vice-Chancellor's  Court  were  irregular ;    \otiw— Jrre- 
that   the  appellant  had  not  been  charged  within  the  words  of  9'"^'^  warrant 
the  charter  as  *'  suspected  of  evil ; "  that  she  had  been  charged  n^^J^Haj^ 
with  an  offence  not  within  the  jurisdiction  of  the  Vice-Chancellor ;      corpi«— 
that  she  had  not  been  charged  with  any  other  offence,  nor  had  13  EHm.  c.  29, 
the  charge  been  altered  or  amended;   and   that  consequently        '    ' 
the  conviction  was  bad. 

IN  this  case  a  rule  nisi  for  two  writs  had  been  obtained  on 
behalf  of  one  Daisy  Hopkins,  one  directed  to  the  Yice- 
Chancellor  of  the  University  of  Cambridge,  the  Rev.  Frederic 
Wallisy  one  of  the  pro-proctors  of  the  said  University,  and  the 
keeper  of  the  Spinning-honse  or  House  of  Correction  in  the 
University  and  town  of  Cambridge,  calling  on  them  to  show 
cause  why  a  writ  of  habeas  corpus  should  not  issue  directed  to 
the  said  keeper  to  bring  up  the  body  of  the  said  Daisy  Hopkins, 
who  was  detained  in  the  said  Spinning-house  under  the  warrant 
of  the  y ice-Chancellor  of  the  University  for  walking  with  a 
member  of  the  University. 

The  other  writ  was  one  of  certiorari  directed  to  the  Vice- 
Chancellor  of  the  said  University  to  send  up  the  record  of  the 
conviction  of  the  said  Daisy  Hopkins.  The  application  was 
made  on  the  ground  that  ''the  commitment  disclosed  no  offence 
against  the  common  or  statute  law  of  the  realm  or  against  the 
charter  of  the  University.'' 

It  appeared  that  the  applicant  was  arrested  one  night  at  half- 
past  ten  by  the  University  constables  and  taken  to  the  Spinning- 
house  upon  the  charge  of  ''  walking  with  a  member  of  the 
University,''  and  the  next  morning  she  was  brought  before  the 
yice-Chancellor,  and  the  above  charge  in  writing  was  read  over 
to  her  and  she  was  told  to  plead  to  it,  and  she  pleaded  not  guilty. 
Evidence  was  given  that  she  was  seen  walking  with  a  member  of 
the  University,  who  was  called,  and  stated  that  he  spoke  to  the 
prisoner,  ana  asked  her  to  take  him  to  her  rooms.  Other 
evidence  as  to  her  character  was  also  produced.  On  the  evidence 
given  before  him,  the  Yice-Chancellor  committed  her  for  fourteen 
days  to  the  Spinning-house.  The  warrant,  for  such  committal, 
was  in  the  following  terms  : 

To  the  keeper  of  the  Spixming-hoxifle  or  House  of  CSorreoUon  in  the  University  and 
town  of  Cambridge.  Whereas  Daisy  Hopkins  hath  been  apprehended  by  the  Rev.  F. 
Wallis,  one  of  the  pro-proctors  of  the  University,  within  the  limits  and  jarisdiction 
thereof,  and  hath  been  this  day  brought  before  me  and  charged  with  walking  with  a 
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Ex  parte  member  of  the  Univenity  in  a  public  street  of  the  town  of  Cambridge  and  within  the 

Daist  precinots  of  the  Univeruty,  which  charge,  aa  well  upon  the  information  of  the 

Hopkins.  Proctor  aa  upon  the  examination  of  the  sidd  F.  Wallla,  and  after  having  heard  what 

^...  the  said  Daisy  Hopkins  had  to  allege  in  her  defence,  I  do  now  adjadge  to  be  true. 

1891.  These  are,  therefore,  to  require  and  command  you  to  receive  into  your  custody  the 

'  said  Daisy  Hopkins  and  her  safely  to  keep  in  your  said  Spinning-house  for  fourteen 

Proctice—     d»y8- 

— "f<^!(^  The  Court  granted  a  rule  nisi.  The  Vice-chancellor  and  the 
eellor*s  Cowrt,  Proctor  both  made  affidavits  in  answer  to  the  application.  The 
Camnbridge-^  affidavit  of  the  Rev.  F.  Wallis,  the  Proctor,  was  in  these  terms  : 

IwuM-^Irre-       ^  ^^®  Reverend  Frederick  WaUis,  clerk  in  holy  orders.  Fellow  of  Gonville  and 
aular  warrarU  ^^^  GoUege,  in  the  University  of  Cambridge,  make  oath  and  say  as  follows : 

of  commit-        1*  I  am  one  of  the  pro-proctors  of  my  said  University,  and  in  that  capacity,  on  the 
mMt—HaJ>ia8  ^^^  ^^  ^^  December  instant,  I  entered  a  charge  against  Daisy  Hopkins  of  walking 

CQfjfy^f with  an  undergraduate. 

18  ^^ic   29       ^*  '^^^  ^^^^  ^^  charge  is  repeatedly  to  be  found  in  the  records  of  the  Vice- 
2  *      '  Chancellor's  Court,  and  is  frequently  adopted  when  the  offence  chained  is  that  a 
woman  is  in  company  with  an  undergraduate  for  an  immoral  purpose,  and  I  intended 
to  make  that  charge  in  this  case. 

8.  In  making  the  said  charge  I  had  reasonable  grounds  for  believing,  and  did 
believe,  that  the  said  Daisy  Hopkins  was  in  company  with  the  said  undergndnate  for 
an  immoral  purpose.    I  knew  her  to  be  a  reputed  prostitute. 

The  Yioe-Chanoellor^B  affidavit  was  sworn  in  these  terms  : 

I,  John  PeUe,  Esq.,  Doctor  of  Letters,  Master  of  Christ's  College,  in  the  Univenity 
of  Cambrid£^,  and  Vioe-Chancellor  of  the  same  University,  mi2u  oatii  and  say  as 
f  oUows  t 

1.  On  Thursday,  the  8rd  day  of  December  instant,  I  presided  as  judge  in  the  Vice- 
Chancellor*s  Court  at  the  hearing  of  a  charge  preferred  by  the  Rev.  Frederick  WalUs, 
one  of  the  pro-proctors  of  the  said  University,  against  Daisy  Hopkins. 

2.  The  said  Daisy  Hopkins  was  charged  by  the  said  Frederick  Wallis  with  walking 
with  an  undergraduate.  This  charge,  the  form  of  which  I  believe  is  well  known  in 
tlie  records  of  the  said  court,  is  always  understood  to  mean  that  the  woman  charged 
was  in  company  with  an  undeigraduate  for  an  immoral  puipose,  and  I  so  understood 
it  in  this  case. 

8.  From  the  evidence  of  the  witnesses  called  before  me,  I  came  to  the  conclusion 
that  the  said  Daisy  Hopkins  was  a  person  of  bad  character,  and  I  was  satisfied  that 
she  was  in  company  with  the  undergraduate  for  an  immoral  purpose.  I  accordingly 
convicted  hear  on  the  charge  as  I  understood  its  meaning,  and  I  thereupon  ordered  her 
to  be  imprisoned  in  the  Spinning-house  for  fourteen  days,  as  I  was  entitled  to  do 
under  the  powers  conferred  upon  me  as  judge  of  the  said  court. 

4.  In  filling  up  the  warrant  for  the  detention  of  the  said  Daisy  Hopkins  I  followed 
the  usual  form  of  words  as  contained  in  the  charge,  but  I  intended  to  record  that  I 
had  adjudged  her  to  be  guilty  of  the  offence  that  she,  being  a  person  of  bad  character, 
was  in  company  with  the  said  undergraduate  for  immoral  purposes. 

The  jurisdiction  of  the  Vioe-Chancellor  to  issue  such  a 
warrant  as  aforesaid  is  based  upon  the  charter  granted  by  Queen 
Elizabeth  on  the  26th  April,  1561,  to  the  Chancellor,  masters,  and 
scholars,  and  their  successors,  of  which  the  following  is  the 
material  part : 

Per  seipsos,  aut  per  eorum  deputatos,  offloiarios,  servientes,  et  ministros,  sen  per 
eorum  aUquem  sive  aliquos,  de  tempore  in  tempus  ad  omnia  tempera,  tarn  in  die  quam 
in  nocte,  ad  eorum  beneplaoitum,  ex  nunc  in  perpetuum,  ad  faciendum  sorutinium, 
sorutationem  et  inquisitionem,  tam  per  diem  quam  per  noctem,  quotiescnnq.  et 
quandocunq.  eis  videbitur,  ezpedire  in  pnedictA  vilUl  Cantebrigin,  et  in  suburbis 
ejusdem,  etc.,  de  et  pro  omnibus  et  publicis  mulieribus,  pronubis  vagabondis,  et  aliis 
personis  de  mido  suspectis,  ad  dictam  villam  et  superbia,  ferias,  mercatns  nundinas 
et  loca  prsdicta  sou  ad  eorum  aliquem  venientes  sen  confluentes;  ac  omnes  et 
singulas  illas  personas  quas  iidem  cancellariis,  magistri  et  scholaree  aut  eorum 
Buccessoree,  aut  eorum  depntati,  officiarii,  servientes,  et  ministri,  sen  eorum  aliqui 
sen  aliquis,   super  aliquod  hujusmodi  scrutinium,  sorutationem,  sive  inquisitionem, 
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reas  aen  siispeotas   de  malo,  iiiTenerint,  pnniendi  per  imprisonamenta   oorporam       Ex  parU 
anorom,  banitionem,  et  alitor,  pront  eanoellario  dicta  uxiiTeraitatia  OantebrigiA,  aat         Dadt 
ejoa  Yioemgersnti  pro  tempore  eziatenti  Tidabitar  panire,  etc.  HoFKiNflL 

This    charter    was    confirmed    in    1570    by    13   Eliz.  c.  29,        1891. 
entitled  "An  Act  for  the  incorporation  of  both  Universities."        p  "TJ^^ 

The  Attomey-Oeneral  (Sir  R.  Webster,  Q.C.)  {Cohen,  Q.O.  and  juriadictum 
Rawlinson   with  him)   appeared  on  behalf  of  the   University  to  —Viee-Chan^ 
show  cause  against  the  rule, — The  application  for  the  rule   nisi  ^^'^j^Jf^^T!!!!' 
was  apparently  made  on  the  supposition  that  the  applicant  was     ^^^!tnS^' 
only  tried  upon  the  charge  of  merely  walking  with  a  member  of  hoiu&—lrr0- 
the  University,  which,  of  course,  would  be  no  charge  at  all.     In  J^^*"  «»";a^ 
reality,  however,  the  court  had  convicted  her  for  so  walking  with  n^J^Hj^^^ 
immoral  purposes.     The  affidavits  of  the  Yice-Chancellor  and     corpuf  — 
pro-proctor  clearly  show  that    that    was    the   charge   that  the  13  EUm.  c,  29, 
proctor  intended  to  prefer  and  which  was  really  heard  and  tried,        '*  ^' 
and  on  which  the  applicant  was  convicted.     The  charge  was  one 
within  the  jurisdiction  of  the  Yice-Ghancellor  under  the  charter 
conferred  by  Queen  Elizabeth,  and  which  expressly  gave  the 
Yice-Ghancellor  power  to  deal  with  loose  women.     [Lord  Goli- 
BiDGB,  G.  J.— -What  do  you  understand  to  be  the  meaning  of  the 
word  "  pronubis  '^  ?]     Originally  it  had  not  a  bad  meaning,  but 
eventually  it  has  come  to  be  used  as   meaning  "  procuresses.^' 
The  expression  "  walking  in  the  streets  with  members  of  the 
University  "  has  come  to  be  understood  in  a  bad  sense — ^that  is, 
walking  with  them  for  an  immoral  purpose,  and,  in  fact,  it  has 
been  so  used  and  applied,  as  many  cases  on  record   show.     In 
Kemp  V.  Neville  (4  L.  T.  Rep.  N.  S.  640;  10  G.  B.  Rep.  N.  S. 
528)  the  charge  was  similar — that  is,  '^  walking  with  a  member 
of  the  University,^'     It  is  manifest  the  words  then  were  under- 
stood as  if  the   words  ^'  for    an  immoral  purpose ''  were   read 
in  with  them.     The    applicant   is    clearly    '^  persona    de   malo 
suspecta  "  within  the  meaning  of  the  charter,  and  that  being  so, 
the  Yice-Ghancellor  had  jurisdiction,  and  being  a   judge  of  a 
court  of  record  his  conviction  could  not  be  questioned.     [Lord 
GoLBBiDGX,  G.J. — What  is  your  authority  for  saying  the  Yice- 
Ghancellor's  Gourt  is  a  court  of  record  ?]     It  was  so  held  in 
Kemp  V.  Neville,  and  it  was  also  decided  in  that  case  that  no 
warrant  was  necessary,  and  that  the  Yice-Ghancellor  could  have 
ordered  the  woman  into  custody  orally.     But  we  are  here  to 
consider  whether  the  Yice-Ghancellor  has  power  to  order  a  young 
woman  to  be  imprisoned  against  whom  there  is  evidence  of  her 
being  of  an  immoral  character  for  ''  walking  with  a  member  of 
the  University/'    In  Kemp  v.  Neville  there  was  no  evidence  that 
the  woman  was  other  than  a  respectable  woman,  but  there  was 
evidence  that  she  was  going  out  with  others  for  immoral  pur- 
poses.    The  affidavits  in  this  case  show  that  the  applicant  was 
tried  upon  the  charge  as  it  was  and  had  been  for  years  commonly 
understood. 

Poland,  Q.G.  [Dr.  Cooper  with  him)  appeared  in  support  of  the 
rule. — ^The  motion  for  this  rule  was  made  on  the  ground  that  the 
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ilx  parit     applicant  was  not  charged  before  the  Yice-Chancellor  with  any 
Daisy       offence  known  to  the  law,  and  that  she  could  not  be  committed 

'     for  another  offence  that  was  known  to  the  law,  but  with  which 

1891.        she  had  not  been  charged.     The  whole  point  is  that  she  has  been 
p  "TT        imprisoned  upon  a  charge  never  made  against  her.     The  only 
Jurisdiriion   charge  made  against  her  was,  ''  walking  with  a  member  of  the 
— Ft«-Ofcan-  University .'*     That  charge  was  in  writing,  and  was  read  over  to 
^r^^Ij^M^^**  her,  and  to  that  and  that  alone  she  was  called  upon  to  answer,  and 
Spinning^  to  that  answer  she  pleaded  ''  not  guilty.''  The  offence  with  which 
house— Irre-  she  was  charged  is  not  one  known  to  the  law.     But  the  Vice- 
gular  warrant  Chancellor  has  stated  in  his  warrant  that  it  was  upon  the  charge 
n^J^^^^Haheas  ^^^  ^^  Writing  that  he  convicted  her.     It  is  submitted  that  the 
corpus—     Yice-Chancellor  cannot  convict  a  person  of  an  offence  mentioned 
13  EUm.  c.  29,  in  the  charter  unless  that  offence  is  specifically  charged,  and  the 
'*  ^'        onus  is  on  the   other  side    to    show  that  such  an  offence  was 
charged.     The   Yice-Chancellor  said  she  was  convicted  on  the 
charge  as  he  understood  it,  and  that  he  intended  to  convict  her 
of  being  a  person  of  bad  character,  and  that  she  was  in  company 
with  the   said  undergraduate  for  immoral  purposes.     But  such 
charge  was  never  made  against  the  applicant.  She  never  was  told 
that  the  charge  against  her  was  that  she  was  a  ''  bad  character.'' 
What  the  Court  held  in  Reg.  v.  Hughes  (4  Q.  B.  Div.  614)  was,  that 
if  a  person  is  before  justices,  and  a  charge  is  then  made  against 
him,  the  justices  may  hear  that  charge.  The  charge  may  be  made 
different  from  that  on  which  the  party  was  arrested,  but  then  for 
that  very  reason  it  must  be  distinctly  stated  before  the  evidence 
is  taken.     The  charge  on  which  the  conviction  follows  must  be 
made  (Martin  v.  Pridgeon,  1  E.  &.  E.  778;  28  L.J.  179,  M.C.) 
where  the  prisoner  charged  with  riotous  behaviourjwas  convicted 
of  drunkenness,  and  the  conviction  was  held  bad.     [Smith,  J. — 
What  do  you  say  the  charge  of  walking  with  a  member  of  the 
University  is  to  be  taken  to  mean  ?]     It  is  to  be  taken  in  its 
plain  natural  meaning,  and   it  discloses  no  offence.    It  is  not 
allowable  to  say  '^  because  it  shows  no  offence,  it  must  be  under- 
stood to  mean  something  else  which  would  be  an  offence,"  which 
would  allow  of  a  person  being  arrested  on  one  charge  and  tried 
and  convicted  of  another.     This  is  illegal  and  contrary  to  justice : 
{Reg.  V.  Brickhall,  10  L.  T.  Rep.  N.  S.  385 ;  33  L.  J.  156,  M.  C. ; 
Reg.  V.  Baker,  47  J.  P.  666 ;  Turrier  v.  The  Postma^ter-Oeneral, 
5  B.  &  S.  756.)     In  those  cases  the  prisoners  were  told  to  plead 
to  fresh  charges,  and  it  was  held  that  a  new  charge  must  be 
distinctly  made,  and  the  prisoner  told  that  he  is  being  tried  on  it. 
But  in  this  case  no  charge  was  made  at  all  that  is  known  to  the 
law ;  and  if  a  charge  is  made  showing  no  offence  it  cannot  be  eked 
out  and  altered  by  what  was  *'  understood  "  or  "  intended  "  to  be 
charged :    {Leeson   v.    General    Council   of   Medical  Education 
61  L.  T.  Rep.  N.  8.  849 ;  43  Ch.  Div.  366.) 

Lord  CoLEBiDGB,  C.J. — There  are  two  applications  before  us : 
one  to  bring  up  the  body  of  Daisy  Hopkins  as  being  imprisoned 
in  the  Spinning-house  at  Cambridge  without  legal  authority; 
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and,  secondly,  to  brin?  up,  for  the  pnipose  of  quashing,  all  the     Ex  paru 
proceedings  which  to(3c  place  in  the  Vice- Chancellor's  Court  at     J^^^^ 
Cambridge  prior  to  the  imprisonment  of  Daisy  Hopkins  upon     ^™'- 
the  order  of  the  Yice-Chancellor.     These  two  matters  must  be        I89i. 
kept  separate  and  distinct ;  and  I  will  endeavour  to  keep  them        *~«L«. 
separate  and  distinct,  because  it  might  be  that  we  should  think  j^J^^iction 
it  right  to  issue  the  certiorari  to  quash  the  proceedings,  and  yet  —  VicB-Chan- 
it  might  be  that   the   Vice-Chancellor,   or    the  authorities  at  ^^^[JV?^' 
Cambridge,  might  have  a  perfectly  good  answer  to  make  in  the     SjpSJJI^jT" 
way  of  a  return  to  the  habeas  corpiLS.     Now,  giving  ample  credit  house— Irre- 
to  the  University  authorities  for  the  manner  in  which  they  have  9^^^  warrant 
proceeded,  have  they  or  have  they  not  kept  within  the  letter  of  ^<!!!j^ecw 
the  law  f     A  person  is  brought  before  the  Vice-Chancellor  in  a     eofpu»— 
court  partly  created  by   charter,  and  partly  created  by  statute  13  ^w»-  c.  29, 
of  Queen  Elizabeth,  which  statute  I  assume  from  the  statement        ''  ^' 
of  facts  in  the  case  of  Kemp  v.  Neville  by  Brie,  C.J.  is  very 
little  more  than  an  echo  of  the  words  of  the  charter  of  Queen 
Elizabeth.     Therefore  one  may  look  to  the  words  of  the  charter, 
cited  in  the  case  of  Kemp  v.  Neville^   as   showing  the  limits 
within   which   the  authority  of  the    Vice- Chancellor  is   to   be 
exercised.     Now,  sitting  in  this  court  created  by  charter  and  by 
statute,  he  has    to    administer    disciplinary  jurisdiction,  and  a 
person  is  brought  before  him  as  having  violated  that  disciplinary 
jurisdiction,  and  as  having  subjected  herself  to  unlimited  fine  and 
imprisonment.     She  is  charged  before  him  in  the  only  document 
that  is  before  us   with  having  walked  with  a  member  of  the 
University ;  she  is  convicted  without  any  alteration  being  made 
in  that  charge.     She  is,  I  should  rather  say,  convicted  upon  the 
charge  made  upon  the  charge-sheet.     She  is  then  sent  to  the 
Spinning-house,  which  I  understand  is  in  fact  the  gaol  of  the 
University  of  Cambridge,  and  is  ordered  to  be  imprisoned  there 
for  fourteen  days  under  an  order  of  the  Vice-Chancellor,  which 
recites  in  the  same  way  that  she  had  been  brought  before  him 
and  had  been  charged   with  walking  with   a   member  of  the 
University,  and  having  heard  what  she  had  to   allege  in  her 
defence  he  says,  '^  I  adjudge  the  charge  to  be  true.'^     The  charge 
is  set  out  in  the  warrant  which  is  sent  to  the  keeper  of  the 
Spinning-house.     Now  the  Attorney-General  said,  as  it  would 
be  expected  he  would  say,  that  such  a  charge,  which  is  a  charge 
of  no  offence  known  to  the  law,  was  not  the  charge  tried,  and 
that  nobody  would  suppose  that  a  person  simply  walking  with  a 
member  of  the  University,  who  might  be  that  member's  mother 
or  sister  or  wife  or  friend,  was  guilty  of  an  offence  against  the  law 
which  would  justify  the  Vice-Chancellor  in  imprisoning  him  or 
her ;  but  he  said,  and  he  said  no  doubt  with  truth,  that  that  was 
not  the  charge  which  the   Vice-Chancellor   supposed  he   was 
trying,  that  was  not  the  charge  which  the  proctor  supposed  he 
was  preferring,  and  probably  they  have  not  expressly  said  what 
they  meant.     The  Attomey-Qeneral  said  it  was  a  matter  of  great 
probability  that  everybody  connected  with  the  case,  from  the 
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Ex  parte      beginning  to  the  end  of  it^  knew  that  the  charge  so  stated  and 
Daxat        qq  limited  was  not  the  real  qneation  that  was  being  tried  before 

the    Vice-Chancellor.     Further,    as    my    learned    brother  has 

1891.        observed  more  than  once  in   the   course  of  the  argument,  the 
p  "77  _    depositions  show,  the  course  of  the  trial  shows,  that  not  this 
Jwr%»diciwn  shadowy  and  perfectly  innocent  matter  was  being  inquired  into, 
—Vice-Chan-  but  the  far  graver  charge  of  her  being  a  person  of  immoral 
^Ji^Iw?^^*^'  character,  and  of  her  having  been  guilty  of  immoral  conduct — to 
SpinmngT^  put  it  in  popular  words.     That  was  the  substance  of  the  thing 
houg^—lrre-  which  was  charged  against  her,  and  which  was  being  tried  before 
gidar  warrant  t)xQ  Vice-Ohancellor.     Well,  I  have    no   doubt  that  what  the 
^jj^*^^^^^J^  Attorney-Greneral  says  is  true.     But    then,   unfortunately,   the 
corpus-^      Vice-Ohancellor  has  told  us  that  this  form  of  words  was  not 
13  EUa.  c.  29,  used  by  accident.     He  says  that  this  form  of  words  was  not  used 
'*  ^'         by  accident,  and  that  he  does  not  desire  to  correct  it  at  all,  but 
that  it  has  been  for  a  long  time  used  in  the  criminal  proceedings 
of  the  Vice-Chancellor's  Court  to  mean  a  great  deal  more  than 
the  words  express — that  for  a  great  length  of  time  the  words 
have   been  nsed  to  import  that  such   a  person  as  this  was  a 
person   suspected    of  evil,    and    had    been  consorting  with  a 
member  of  the  University  for  purposes  of  immorality.     All  I  can 
say  is  that  that  does  not  appear  to  me  (and  I  will  explain  why  in 
a  moment)  to  be  an  argument  or  contention  open  to  the  Vice- 
Chancellor.     It  is  natural  enough,  as  far  as  he,  the  individual 
gentleman,    is    concerned,    that    finding    a     state    of    things 
which  everybody  understands,   and  which   everybody  has  pro- 
ceeded upon,  he  should  not  make  any  alteration,  and  should  go 
on  as  other  Vice-Chancellors  have  gone  on  before  him — quite 
natural.     But  when  the  point  is  raised,  and  when  the  question  is 
finally  put  to  us — will  that  do  ? — I  am  obliged  to  answer  in  the 
negative.     Now,  I  freely  admit  the  cases  are  overwhelming  to 
show  that  if  a  person  who  is  brought  before  magistrates  or  any 
competent  authority,  and  is  charged  before  that  competent  autho- 
rity with  something  which  that  authority   is  competent  to  try, 
and  which  is  within  the  jurisdiction  of  that  authority,  and  is  tried 
for  that  which  it  is  within  the  jurisdiction  of  that  authority  to  try, 
and  is  convicted  by  that  authority,  then  how  he  gets  there,  and 
on  what  particular  charge  he  gets  there,  is  immaterial  so  long  as 
there  is  jurisdiction  to  try  the  charge,  and  so  long  as  the  person 
who  is  tried  is  charged  with  the  offence  for  which  he  is  convicted 
or  for  which  he  is  tried.     That  legal  position  seems  to  me  to  be 
established  beyond  all  doubt  by  the  case  of  Beg.  y.  Hughes,  which 
I  cite,  not  because  I  was  a  party  to  it,  but  because  it  was  a 
decision   of  ten  judges,   and  therefore  it  is  difficult  to  get  a 
decision  of  greater  authority ;  and  there  are  other  cases  to  the 
same  effect.     It  is  well  established,  and  therefore  in  this  case  if 
there  had  ever  been  a  charge  which  brought  the  applicant  within 
the  jurisdiction  of  the  Vice-Chancellor  and  his  Court,  what  she 
had  been  brought  there  originally  for  would  to  my  mind  have 
been  immaterial ;  and  the  cases  have  shown  that  being  charged 
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with  a  matter  which  the  Vice-Chanoellor  had  jurisdiction  to  try,      Ex  pant 
and  having  been  tried  on  that  charge,  there  would  have  been  a     n^^'*^ 

perfectly   good  answer  capable  of   being  made    by  the   Vice-        

Chancellor  or  the  keeper  of  the  Spinniug-hoase  at  Cambridge  to        1891. 
the  habeas  corpus.     It  may  be  that  there  would  not  be  the  same     „  ""7" 
answer  to  the  certiorari;   but  that  would  become  immaterial,    jumdtc^oit 
because  if  those  proceedings  were  quashed,  the  record,  as   is  —  Vice-QhoM- 
well-known,  can  be  drawn  up  at  any  time.     The  answer  to  the  ^^^JTjlJ??^* 
haheajB  corpus  might  have  been  drawn  up  on  a  record  which,  if    ^s^nflSS^^ 
it  could  have  truly  stated  what  I  have  already  mentioned^  would    hoiMe— Jrre- 
have  been  to  my  mind  a  complete  answer  to  the  habeas  corpus,  9^^f  warrant 
It  may  be  that  the  Attorney-General  would  be  wrong  upon  the  fg^J^Hsd^ 
certiorari,  and  yet  in  the  real  substance  of  the  matter  he  would     corpus  — 
be  right  if  that  answer  could  be  truly  made  to  the  writ  of  habeas  13  EUm.  c,  29, 
corpus.     But  I  do  not  think  that  answer  can  be  truly  made.         *'^' 
Now  for  that  purpose  we  must  look  for  a  moment  only  at  the 
words  of  the  charter.     The  charter  gives  power  to  the  Chancellor, 
masters,  and  scholars  of  the  University  of  Cambridge  from  time 
to  time,  and  so  on,  to  make  scrutiny  when  they  think  right  in  the 
aforesaid  town  of  Cambridge  and  its  suburbs  ''  de  et  pro  omnibus 
et  publicis  mulieribus  pronubis  vagabondis  et  aliis  personis  de 
malo  suspectis  '^  and  so  on.     Those  held  '^  reas  sen  suspectas  de 
malo  *^  they  may  punish  by  fine  and  imprisonment.     Those  are 
the  words  therefore  to  be  considered,  as  it  appears  to  me  ^  and  to 
justify  the  proceedings  of  the  yice-Chancellor  it  is  necessary 
that  tiie  person  must  have  been  charged  within  these  words  in 
the  charter  as  being  at  all  events  a  person  (whether  a  public 
woman  I  know  not)  ''  rea  sen  snspecta  de  malo  "  or  she  must  be 
charged  with  having  been  there  and  with  having  done  what  she 
did  for  some  immoral  purpose.     It  appears  to  me  that  unless 
that  appears  somewhere,  and  in  substance  or  in  fact  is  charged 
against  the  person  before  the  Yice-Chancellor  at  Cambridge,  the 
Yice-Chancellor  cannot  proceed.    Here  what  the  Yice-Chancellor 
says  about  that  is  that  he  did  not  choose — *'  we  have  for  years 
and  years  not  chosen  to  adhere  to  the  words  of  the  charter ;  they 
are  often  immaterial ;  they  are,  many  of  them,  surplusage ;  and 
sooner  than  write  out,  every  time  we  have  to  give  a  decision,  all 
or  a  great  part  of  these  words  of  the  charter,  we  have  been 
accustomed  to  use  a  comprehensive  phrase  which  to  our  minds 
includes  all  the  rest  of  the  conditions  precedent  that  the  charter 
lays  down.'^     The  question  is,  have  they  acted  within  well-ascer- 
tained principles  of  law  ?     It  is  said  that  the  case  of  Kemp  v. 
Neville  shows  that  they  have.     I  think  not.     The  case  of  Kemp 
V.    Neville,    decided    by    judges    of    the    highest     authority, 
and   with  whom  I  entirely   concur,  it  is  to  be  observed,  pro- 
ceeded  first  of  all  upon  a  totally  different  state  of  legal  inci- 
dent.    It  was  an   action   for  false   imprisonment.     It   was   an 
action  against  the  Yice-Chancellor  for  having  doue  that  which 
he  had  no  right  to  do,    and    in   doing  which  he  had  broken 
the  law^  and    damages   were   sought   to  be  recovered   against 

o  o  2 


462  OBIMINAL  LAW  CASES. 

Exparu     him  for  that  breach  of  the  law.     The   point  to    be    decided 
Daibt       ^j^   whether    the  Vioe-Ohancellor  at   Cambridge   under    this 

charter  and    the  statute  of  Elizabeth  had  or   had  not  by  his 

1891.       action  transgressed  the  law  so  as  to  make  himself  liable  to  an 
*~r        action  for  false  imprisonment.      The  Court  held^  and^  if  I  may 
Jv^rildMAitm  pi*esume  to  say  so,  perfectly  rightly  held,  that  he  had  not  made 
—  Yiee-Chan-  himself  liable  to  an  action  for  false  imprisonment,  and  that  upon 
^fi^!»LSb!*^'  many  grounds ;  that  he  had  acted  as  a  judgfe ;  that  he  had  acted 
SpinwS^  within  his  judicial  authority ;  that  he  had  acted^erfectly  honafide; 
"houw^lrr^  that  the  record,  if  it  had  been  drawn  up,  would  have  shown  that  at 
gviar  warrarU  any  rate  he  was  perfectly  capable  of  making  a  record  which  would 
m«n^^^a^e<u  ^^^^  absolutely  justified  him.     Therefore  the  court  very  properly 
corpus—     held  that  no  action  would  lie  against  him.     It  is  true  that  the 
18  EUg.  e.  29,  judgment  in  the  case  (a  most  instructive  one)  deals  with  a  number 
''  ^'        of  other  points ;    but  the  real  point  in  the  case  was  whether  the 
second    plea    was   made    out.       The    second   plea  set  out  the 
charter  to  which  I  have  referred,  and  stated  that  it  was  validated 
by  an  Act  of  Queen  Elizabeth,  and  said  that  the  yice-Chancellor 
had  acted  to  the  best  of  his   ability  within  the  authority  given 
him  by  that  statute ;  and  the  court  and  everyone  was  of  opinion 
that  he  had  done  so ;   and  that  was  an  answer  to  the  action  in 
that  case.     In  several  of  the  cases  which  are  cited  by  the  Chief 
Justice  in  the  course  of  his  judgment  it  appears  that  complete 
defence  to  an  action  for  false  imprisonment  and  complete  return 
to  a  writ  of  haheaa  corpus  are  by  no  means  convertible  terms ; 
because  in  both  of  the  two  cases   which  are  referred  to  in  which 
actions  were  brought,  in  the  one  case  successfully  and  in  the 
other  case  not  successfully,  there  had  been  a  habeas  corpus,  and 
in  both    cases   the    habeas    corpus  either    was    resisted,    and 
ineffectually  resisted,  or  it  was  not  resisted  at  all.     Nothing 
therefore,  could   show  more  clearly  that  the   question  of  haheaa 
corpus  and  the  question  of  defence  to  an  action  for  false  imprison- 
ment raise  very  different  considerations  indeed.     Now,  was  there 
ever  here  a  charge  made  which  would  justify  the  action  of  the 
Yice-Chancellor  ?     I  think  there  never  was.     I  am  of  opinion  that 
both  these  rules  must  be  made  absolute. 

Smith,  J. — If  in  administering  what  I  believe  to  be  the  law  of 
this  country,  I  could  discharge  this  rule,  I  certainly  should  do  so 
because  the  point  upon  which  I  think  it  should  be  made  absolute 
is  a  small  point.  The  technical  point  which  I  am  about  to  name 
has  nothing  whatever  to  do  with  the  real  merits  of  this  case.  The 
duty  of  the  Yice-Chancellor  in  my  judgment  has  been  admirably 
performed  in  the  present  case,  but  inasmuch  as  I  have  to  decide 
upon  the  jurisdiction  of  a  criminal  Court,  of  a  Court  of  record  with 
large  powers  of  fine  and  imprisonment,  I  do  not  feel  myself  at 
liberty  to  (if  I  may  use  the  word)  circumvent  those  authorities 
that  have  been  brought  before  me  by  Mr.  Poland.  Now,  I  wish 
to  state  what  is  my  view  of  this  case,  first  saying  that  I  agpree 
with  every  word  that  has  fallen  from  my  Lord  as  to  the  manner 
in  which  the    Yice-Chancellor  in   this   case  has  exercised  his 
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jariadiction,  and  the  powers  which  he  had  to  exercise.     The  real     Exparu 
sabstance  of  this  case  is  this :  Is  this  woman  Daisy   Hopkins  in     „^^^ 

lawfal  custody   or  not  ?     That  is  the  real  point  that  we  have  to        ' 

decide;  and  the  first  point  taken  is  that  she  is  in  anlawfal  custody        1891. 
because  the  warrant  of  commitment  upon  the  face  of  it  shows  no    p^~r 
offence.     Now,  that  point  seems  to  me  to  be  amply  answered ;  jurisdiction 
because  it  was  held  in  Kemp  y.  Neville  that  the  Yice-Chancellor's  —  Vice-Chan- 
Court  being  a  Court  of  record,  there  was  no  necessity  for  a  ceiior't  CouH, 
warrant   of  commitment  at  all,   but  that  the  Vice- Chancellor,  ^^^jJ^T" 
sedente  curia,  by  oral  command,  without  any  warrant  made  at  the   house^im- 
time,  could  commit  a  person  charged  before  him  to  gaol.     And  if  9^^r  warrant 
this  case  had  rested  there,  in  my  judgment  it  would  have  been  a  ,„2n^^^^eo« 
good  answer  for  the  gaoler  to  say  "  the   Vice-Chancellor  ordered     carpus— 
me  to  detain  this  woman  for  fourteen  days  in  the  Spinning-house  13  SUk,  c.  29, 
which  is  a  legal  gaol  for  the  Yice-Chancellor's  Court  at  Cam-        '*  ^* 
bridge.'^      Therefore  that     point    evaporates    as    regards    the 
illegality  of  the  warrant.     Then  Mr.  Poland  raises  another  point; 
and  it  is  this  point  which  I  cannot  get  over.     He  says  the  charge 
which  would  authorise  the  Vice-Chancellor  in  saying  to  his  gaoler 
''  keep  that  woman  for  fourteen  days,''  must  be  a  charge  which 
he  had  power  to  adjudicate  upon ;    and,  says  Mr.  Poland,  this 
being  a  criminal  jurisdiction  exercised  by  the  Vice-Chancellor, 
the  Vice-Chancellor  can  try  no  one,  nor  can  any  person  exercis- 
ing criminal  jurisdiction  in  this  country  try  anyone,  unless  they 
first    charge    the    person    and   give    the    person    charged   the 
opportunity  of  pleading  to  the  charge  upon  which  he  is  to  be 
tried.     There  is  no  doubt  that  that  is  the   criminal  law  of  this 
kingdom.     Now  we  come  to  the  question  of  fact :  was  any  charge 
made  in  this  case  by   the  Vice-Chancellor  to  this  woman  which 
he  had  jurisdiction  to  try  ?     Speaking  for  myself  I  have  not  the 
slightest  doubt  that  this  woman  was  tried  upon  a  charge  of  immo- 
rahty;  that  there  was  ample  evidence  to  justify  that  charge  of 
immorality ;  and  that  she  was  duly  convicted  upon  that  charge  of 
immorality.     What  is  more,  I  go  as  far  as  to  say  that  she  and 
her  attorney  knew  perfectly  well  that  she  was  bemg  tried  upon 
that.     But  then  comes  in  this  technicality  :  was  she  ever  charged 
de  facto  with  immorality  ?     Now  that  is  the  sole  technical  point 
in  this  case  which  I  cannot  get  over.     The  Attorney-Oeneral 
stated,  and  in  my  judgment  he  stated  truly,  that  the  real  point 
for  our  consideration  was,  '^  could  the  Vice-Chancellor  make  a 
good  return  to  the  mandamus  if  it  goes  -/'  and  he  says  that  the 
record  might  be  drawn  up  at  any  time.     So  it  can,  and  I  think 
the  Vice-Chancellor  was   quite   right  in  not  drawing  up   the 
record   in  prcesentiy  but  leaving  it  for  after  consideration   if 
proper ;  probably  he  will  never  draw  it  up,  because  it  is  a  matter 
of  the  smallest  importance  in  the  view  of  the  judgment  of  this 
Court  in  this  particular  case.     Now,  if  he  could  have  made  a 
return  which  was  true  in  fact,  I  would  not  have  granted  this 
habeas,  but  it  comes  back  to  the  same  thing.     In  the  return  he 
would  have  had  to  state  "  I  charged  that  woman  with  immo- 
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Esparu     rality;  I  tried  her  on  a  charge  of  immorality;  and  I  convicted 
HopiuNB      ^®^  ^^  *  charge  of  immorality^  which  was  within   my  jaria- 

'     diction/'     He  would  have  failed^  in  my  judgment^  in  proving 

1891.        the  first  allegation^  that  he  had  ever  charged  her  with  immo- 
Pra^ie»—    ''^^^'^J'     ^^^^  IS  a  small  point.     How  did  that  come  about  ?     It 
JurwcUcium   ^^  perfectly  obvious.     For  time  out  of  mind  in  these  records  of 
—  Viee-Cham-  the  Vice-Chancellor's  Court,  instead  of  putting  down  the  actual 
Oamitr^T^  delinquencies  against  these  women  (and  I  suppose  many  of  them 
Spi^Mtig.    ^*v®  f^een  convicted),  in  mercy  to  these  women  they  do  not  keep 
house— Irre-  a  record  of  the  actual  facts,  but  they  have  put  down  for  years  and 
gvlar  warrant  years  "  walking  with  a  member  of  the  University."    I  put  to  Mr. 
n^J^!!mi>6a8  Po^^^iid  "  What  do  you  think  that  means  ?     Do  you  think  that 
corpus-—     means  walking  with  a  member  of  the  University  for  good  or  for 
IS  EUm.  c.  20,  evil  ?  "    Nobody  can  put  the  question  without  knowing  what 
*'  *        the  answer  is.     But  that  is  not  the  point.     We  are  dealing  with 
a  criminal  jurisdiction.     What  is  the  charge  which  was  read  out 
to   this  woman   to  which  she   pleaded   "not   guilty?''      The 
evidence  is   all   one   way.      The   charge  is   "  walking  with   a 
member  of  the  University.''     Unfortunately  they  did  not  go  on, 
as  I  have  no  doubt  the  University  will  go  on  after  this,  to  say 
^'  a  person  suspected  of  evil,"  so  as  to  bring  it  within  the  words 
of  the  statute.     That  is  the  charge  which  was  read  out,  and  that 
is  the  charge  which  was  pleaded  to ;  and  no  one  can  say  that  is 
a  charge  (I  do  not  speak  of  what  people  knew)  which  is  within 
the  jurisdiction  of  the  University.     Now,  what  does  the  Vice- 
chancellor  say  when  he  states  upon  affidavit  what  was  done  ?    I 
will  read  the  pro-proctor's  affidavit  first.     He  says :  '^  I  entered 
the  charge   against   Daisy   Hopkins  'walking  with  an  under- 
graduate.' "     That  is  the  charge  he  entered,  and  that  is  the 
charge  that  appears  on  the  charge-sheet.     Then  says  the  Vioe- 
Chancellor  :  "  The  said  Daisy  Hopkins  was  charged  by  the  Bev. 
Mr.  Wallis  with  walking  with  an  undergraduate."     It  is  quite 
true,  as  I  have  already  said,  the  Yice-Chancellor  knew  right 
well,  and  so  did  everybody  down  there  that  they  were  going  to 
try  this  woman  on  a  charge  of  immorality.     But   they  never 
charged  her  with  it ;  and  that  shows  what  a  small  point  this  is 
in  my  judgment.     Bat,  inasmuch  as  the  authorities  bind  me  to 
this,  that  in  exercising  a  criminal  jurisdiction  there  must  be  a 
charge  made,  and  the  charge  pleaded  to,  upon  which  the  person 
is  convicted,  in  my  judgment  that  charge  has  never  been  made 
in  this  case.     I  agree  with  what  my  Lord  has  said  (which  is 
not  disputed  by  Mr.  Poland),  that  if  the  prisoner  is  up  before 
the  committing  magistrate  for  larceny,  and   then  the   Crown 
wish  to  go  on  against  him  for  housebreaking,  they  can  go  on 
against  him  for  housebreaking,  he  being  before  the  magistrate. 
But  if  they  do  so  they  must  say  the  charge  against  him  is  for 
housebreaking.     That  exactly  emphasises  what  they  did  in  this 
case.     They  all  knew  they  were  going  against  this  woman  for 
immorality ;  but,  in  fact  they  did  not  put  this  charge  to  her,  to 
which  she  could  have  pleaded.     Therefore,  upon  that  small  point. 
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and  upon  that  small  point  alone^  I  think  this  habeas  and  certiorari     Ex  parte 

most  go.  HOTmia. 

Rules  absolute  for  Jiabeas  corpus  and  certiorari,  

Solicitors :  for  the  Yice-Chancellor,  Oole  and  Jackson,  agents  1891. 

for  Francis  and  JFVancw,  Cambridge ;  for  the  applicant,  Torr  and  p^.^^^ 

Oo.,  agents  for  A.  J.  Lyon,  Cambridge,  juriidietion 

— Vice-Chan' 
cellor^s  Court, 
Cambridge — 
Spinning^ 

house — Irre' 

gular  warrant 

of  eommiU 
ment — Haheae 

corpui — 
13  EliM.  e.  29, 

CROWN  CASES  RESERVED.  ••2- 

Saturday,  Jan.  80,  1892. 

(Before  Hawkins,  Wills,  Chablbs,  Lawbanci,  and  Weight,  J  J.) 

Rig.  V,  Chafpli  and  Bolingbboki.  (a) 

Bvidenc&'-^Aiding  and  Abetting — Joint  indictment — Statements  by 
one  prisoner  in  absence  of  the  other — Admissibility  as  evidence 
against  both  prisoners — Inference  by  jury — Debtors  Act,  1869, 
8.  13,  sub'S^.  2 — Practice — Motion  to  qv^sh  counts  in  an 
indictment — When  motion  should  be  made. 

Upon  the  trial  of  an  indictment  in  which  two  persons  were  charged, 
the  one,  a  bankrupt,  toith  disposing  of  goods  with  intent  to 
defraud  his  creditors,  and  the  other,  the  bankrupt's  brother-in- 
law  and  manager,  with  aiding  mid  abetting  him  thei^ein  : 

Seld,  that  statements  made  by  the  bankrupt  at  the  time  he 
obtained  the  goods  were  admissible  as  evidence  against  both  the 
prisoners,  although  such  statements  were  made  m  the  absence  of 
the  other  prisoner : 

Held  also,  that  the  jwry  might  infer  from  the  relationship  proved 
to  have  existed  between  the  parties  that  the  prisoner  who  had 
received  the  goods  from  the  bankrupt,  and  who  was  therefore 
charged  with  aiding  and  abetting,  was  at  the  time  he  received 
such  goods  aware  of  the  fact  that  the  goods  had  not  been  paid 
for  by  the  bankrupt. 

Semble,  that  where  it  is  intended  to  take  objection  to  any  of  the 
counts  in  an  indictment,  the  proper  course  is  to  move  to  have  such 
counts  struck  out  of  the  indictment  before  plea  pleaded,  and  thai 
it  is  too  late  to  take  such  an  objection  at  the  close  of  the  case  for 
the  prosecution. 

/^ASE  stated  by  the  Recorder  of  London : 
The  prisoners,  Frederick  Chappie  and   Charles  Bolingbroke, 

(tt)  Reported  by  R.  OmnmieBAM  Gud»,  Esq.,  BanristeiHit-Lair. 
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Rm.  were  charged^  Chappie  with  committing  certain  offences  under 
Q  ^'  ^  the  Debtors  Act,  1869,  and  the  Bankruptcy  Act,  1890,  and  Boling- 
BoLiMOBBOKa.  broke  with  aiding  and  abetting  him  therein.     It   appeared  from 

the  evidence  that  Ghapple^had  carried  on  business  as  a  tobacconist 

^^^^'        at  1,  Pall  Mall,  and  subsequently  also  at  29,  Gockspur-street,  and 

Evidence  ^  ^^^^  Bolingbroke,  who  was  his  brother-in-law,  was  his  manager. 

JointindicU  Chappie,  in  Aug.,  1890,  transferred  hisbasiness  to  Bolingbroke 

rJ±^^1^ hv  *^?®^^®^  yrith  the  lease  of  29,  Cockspur-street,  and  the  stock-in 

ofM  pHirotJr  tr^e,  and  having  presented  a  bankruptcy  petition  against  him- 

in  obMnce  of  self,  was  adjudicated  bankrupt  on  the  18th  day  of  October,  1890. 

AA^i^Mir  ^^®  indictment  found  against  the  prisoners  contained  twelve 

againat  both  <^ounts,  of  which  it  was  admitted  on  the  argument  that  the  1st, 

priionere—  5th,   10th,    11th,  and  12th  counts  were  bad  since  the  offences 

Dehtora  Act,  allecred  in  them  were  alle&red  to  have  been  committed  in  August, 

— in/«r«n«fl^  1890,  such  offeuces  being  offences  under  the  Bankruptcy  Act, 

jM/ry—Prac-  1890,  which  did  not  come  into  operation  until  January,  1891. 

Ue&—Tims    The  8th  and  9th  counts  charged  the  prisoners  with  conspiracy  to 

^Za^hcaw^  defraud,  and  to  defeat  the  object  of  the  bankruptcy  statutes. 

invndictmmt,     The   10th    and    12th     counts  had  been   added  without  the 

permission  of  the  court,  and  the  8th  and  9th  by  the  permission 

of  the  court  granted  upon  an  ex  parte  application. 

The  2nd  count  charged  that  Chappie  did  on  the  16th  day  of 
August,  1890,  make  a  delivery  and  transfer  of  certain  property 
belonging  to  him  to  Bolingbroke,  with  intent  to  defraud  his 
creditors,  and  that  Bolingbroke  aided  and  abetted  him  therein. 
At  the  trial  Spiro  Damburgi  was  called  as  a  witness,,  and  stated 
that  in  May,  1890,  he  had  n>und  Chappie  at  1,  Pall  Mall,  and  that 
Chappie  had  in  the  course  of  a  conversation  with  him  ordered 
83,000  cigarettes.  Damburgi  stated  also  that  he  had  sent  the 
cigarettes  to  Chappie,  at  Cockspur-street,  in  June,  that  he  had 
afterwards  seen  the  cigarettes  in  his  shop  in  Cockspur-street,  and 
that  Chappie  had  never  paid  for  them.  Arthur  Roger  Carter 
was  also  called  as  a  witness,  and  said  that  in  January  1890  he 
had  supplied  Chappie  with  5000  cigarettes,  and  in  May,  1890 
with  20,000,  and  in  his  evidence  repeated  a  conversation  he  had 
had  with  Chappie  in  May,  in  which  Chappie  had  represented  that  he 
could  sell  the  lease  of  his  shop  for  10002.  He  stated  also  that 
Chappie  had  never  paid  for  the  cigarettes,  and  that  after  the 
transfer  of  the  business  to  Bolingbroke,  he  had  seen  them  in  the 
shop  in  Cockspur-street,  Bolingbroke^s  name  being  then  on  the 
shop  front.  Bolingbroke  had  been  examined  in  the  bankruptcy 
proceedings,  and  in  his  examination,  which  was  given  in  evidence 
had  admitted  that  in  May,  1890,  the  question  of  the  transfer  of 
the  business  to  him  had  been  discussed  between  Chappie  and  him- 
self. The  prisoners  refused  to  plead  to  the  indictment  on  the 
ground  that  it  contained  counts  which  were  bad,  and  the 
Recorder  directed  a  plea  of  not  guilty  to  be  entered.  At  the 
close  of  the  case  for  the  prosecution  the  counsel  for  the  defence 
moved  to  quash  the  1st,  5th,  10th,  11th,  and  12th  counts,  and 
also  the  8th  and  9th,  but  the  Recorder  refused  the  application^ 
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and  the  whole  indictment  was  left  to  the  jury^  who  returned  a       Bm. 
general  verdict  of  guilty  against  both  prisoners.  Ohapm  ahd 

The  question  for  the  opinion  of  the  court  was^   if  any  of  the  boumobsou. 

counts  were  bad,  was  the  evidence  of  Spiro  Damburgi  and  of       

Arthur  Robert  Carter,  or  of  either,  admissible  on  any  of  the       ]^' 
counts  that  were  good.  Evidmuse  — 

Avory    for   the  prisoners. — The   evidence  of   Damburgi   and  Joint  indict- 
of  Carter  was  not  given  on  the  counts  charging  conspiracy,  but  o*  J^J^!^  i^ 
on  the  counts  which  are  admitted  to  be  bad.     Evidence  on  the  ^,^9  prisoner 
bad  counts  is  not  evidence  on  the  good  counts.     He  referred  to  in  ahtmee  of 
Reg.  V.  Gibson  (18  Q.  B.  Div.  537.)     An  act  done  by  Chappie  in  J^?^{^ 
May,  1890,  cannot  be  evidence  of  a  common  design  in  August,  againH  hool 
1890.     [Wright,  J.-^That  question  was  folly  considered  in  Bex  pHaonen^ 
V.  Bayley  (1  State  Trials,  New  Series).    The  act  of  one  conspi-   ?^**^  o^*» 
rator  is  evidence  against  him,  and  the  application  of  the  evidence     j^.J^^^vj 
is  a  matter  for  the  jury.]  iury—Proc- 

Ouy  Stephenson  for  the  prosecution. — Bolingbroke  admitted  in    HcB'-Ti'm^ 
his   examination  in  the  bankruptcy  proceedings    that  he    ^^^^^Z^JI^S^'^^iJ^ 
Chappie  had  considered  the  question  of  the  transfer  of  the  busi-  inindietmmit. 
ness.     As  Chappie's  manager  he  must  be  taken  to  have   known 
that  Chappie  had  not  paid  for  the  cigarettes. 

Hawkins,  J.— I  am  of  opinion  that  this  conviction  cannot  be 
disturbed.  The  question  we  have  to  decide  is,  whether  the 
evidence  of  Damburgi  and  of  Carter  is  admissible  on  any  of  the 
good  counts  f  Whether  the  motion  to  quash  the  indictment  was 
made  too  late  is  immaterial  for  the  purposes  of  our  decision  on 
the  point  submitted  to  us.  Although  it  is  not  necessary  that  an 
objection  to  an  indictment  should  in  every  case  be  taken  before 
plea  is  pleaded,  yet  both  convenience  and  justice  demand  that  the 
matter  of  the  indictment  which  the  defendant  must  answer  should 
be  settled.  In  this  case  the  objection  to  the  indictment  was  not 
made  until  the  conclusion  of  the  trial,  and  was  therefore,  in  my 
opinion,  made  too  late.  I  am  of  opinion  that  the  evidence  of 
Damburgi  was  admissible  on  the  second  count.  It  was  proved 
that  Chappie  and  Bolingbroke  were  brothers  in  law,  that  in  May, 
1890,  Bolingbroke,  being  Chappie's  manager,  discussed  with 
Chappie  the  arrangement  by  which  Bolingbroke  was  to  take 
Chappie's  business,  and  Chappie  having  moved  from  1,  Pall  Mall, 
to  Cockspur-street,  the  transfer  was  complete  in  August.  This 
is  the  transfer  which  it  is  alleged  was  made  in  fraud  of  Chappie's 
creditors,  and  in  respect  of  which  Bolingbroke  is  charged  with 
aiding  and  abetting  Chappie.  Bolingbroke  being  Chappie's 
manager.  Chappie  ordered  83,000  cigarettes  of  one  man,  and 
20,000  of  another.  Whether  Bolingbroke  knew  that  Chappie 
had  bought  goods  and  that  Chappie  had  not  paid  for  them  was, 
in  my  opinion,  a  question  for  the  jury. 

Wills,  Chablis,  Lawbakci,  and  Wbioht,  JJ.  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prosecution.  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner^  Douglas  W.  Tough. 
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Saturday,  Jan.  30,  1892. 

(Before  Hawkins,  Wills,  Chaelbs,  Lawbancb,  and  WEianr,  JJ.) 

Rbo.  v.  William  Moobb  and  Alicb  B books,  (a) 

Evidence — AffirmaUon^-^Duty  of  judge — Oonditione  precedent  to 

affi/rmation — Oaths  Act,  1888. 

Where  a  witneaa  is  desirous  of  making  an  affirmation  instead  of 
taking  an  oath,  it  is  the  duty  of  the  judge  presiding  at  the  Pi*ial 
to  himself  examine  the  witness,  and  ascertain  that  he  objects  to 
being  sworn  on  the  ground  either  that  he  has  no  religious  belief, 
or  that  the  talcing  of  an  oath  is  contrary  to  his  religious  belief. 
A  witness  who  states  that  he  has  a  religious  belief  cannot  be 
allowed  to  affirm. 

CASE  stated  by  the  depaty-chairman  of  the  North  London 
Court  of  Qaarter  Sessions : — 
The  prisoners  were  conyicted  on  an  indictment  charging  them 
with  larceny  from  the  person  of  Lakhin  Dass,  a  native  of  India. 
From  the  facts  stated  in  the  case  it  appeared  that  the  usher  of  the 
court,  whose  duty  it  was  to  swear  the  witnesses  had  without  the 
knowledge  of  the  judge  asked  Lakhin  Dass,  before  he  entered 
the  witness-box,  whether  he  wished  to  be  sworn  on  the  Bible  or 
on  the  Koran,  and  upon  Lakhin  Dass  declining  to  be  sworn  on 
either,  had  asked  him  if  he  wished  to  affirm,  to  which  Lakhin 
Dass  assented.  Lakhin  Dass,  before  giving  his  evidence,  and 
without  stating  to  the  judge  that  he  objected  to  be  sworn  on  the 
ground  that  he  had  no  religious  belief,  or  that  taking  an  oath 
was  contrary  to  his  religious  belief,  made  an  affirmation  in  accor- 
dance with  the  provisions  of  the  Oaths  Act,  1888,  sect.  2.  In 
cross-examination  Lakhin  Dass  said : 

I  am  a  natiTe  of  India.    I  was  sworn  at  the  Polioe-oonrt.  I  have  a  religion.    I 

believe  in  the  existence  of  a  God.    I  respect  all  religions  things.  I  conld  swear  upon 

any  religions  book  which  recognises  the  existence  of  a  God.  I  was  sworn  at  the 
Police-court  on  the  Bible. 

Lall  Sin^h  also  affirmed  without  having  stated  to  the  judge 
that  he  objected  to  be  sworn  on  the  ground  that  he  had  no 
religions  belief,  or  that  taking  an  oath  was  contrary  to  his  reli- 
gious belief.     In  cross-examination  Lall  Singh  said : 

I  am  a  Sikh.    I  haye  a  religions  belief.    In  India  I  conld  be  sworn  on  a  book 
called  the  Granth. 

The  jury  convicted  the  prisoners,  and  after  they  had  found 

(a)  Reported  by  R.  OnQtmoHAM  Qiam,  Beq.,  Barriater-at-Law. 
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their  verdict^  counsel  (or  the  defence  objected  that  the  evidence        Bbg. 
of  Lakhin  Dass  and  Lall  Singh  was  not  legally  admissible,  inas-     ^  '* 
much  as  they  had  made  an  affirmation  instead  of  taking  an  oath,    mo^^ 
neither  of  them  having  objected  to  be  sworn  on  the  groand  that  AugiBbooks. 
he  had  no  religious  belief,  or  that  the  taking  of  an  oath  was  con-        TZTZ 

trary  to  his  religions  belief,  and  that  the  conviction  was  conse-        ' 

uently  bad.     He  cited  Beg.  v.  Oibson  (18  Q.  B.  Div.  537).    The    Evidtmce— 
eputy    chairman  held    that  the  witnesses   had    ben   properly  '^r?!^*!^|!j7" 
allowed  to  affirm,  and  that  the  objection  was  taken  too  late.  precedent^ 

The  questions  for  the  opinion  of  the  Court  were  :  1st,  whether  Duty  of  judge 
the  deputy  chairman  was  right  in  admitting  the  evidence  of  the  ""^{^Sj'^*'*' 
witnesses  Lakhin  Dass  and  Lall  Singh,  under  the  circumstances, 
or  whether  he  or  the  usher  who  swore  the  witnesses  was  bound 
to  put  the  questions  suggested  in  sect.  1  of  the  Oaths  Act,  1888, 
before  allowing  an  affirmation ;  2ndly,  whether  the  deputy  chair- 
man was  right  in  holding  that  counsel  for  the  prisoners  was  too 
late  in  taking  his  objection. 

G.  F.  Oill,  who  appeared  for  the  prisoners  at  the  trial,  stated 
the  facts  as  amicus  curias, 

Oermaine  for  the  prosecution.  The  requirements  of  the  Oaths 
Act  were  complied  with.  The  witnesses  objected  to  take  the 
oath,  and  the  case  of  a  witness  who  objects  to  take  an  oath  on  the 
ground  that  it  is  an  oath  which  is  not  administered  according  to 
the  form  in  which  oaths  are  administered  in  the  religious  body  of 
which  he  is  a  member  is  provided  for  by  the  second  alternative. 

Hawkins,  J. — The  questions  which  are  submitted  to  us  for  our 
opinion  are  two  :  first,  whether  the  deputy  chairman  was  right  in 
allowing  the  witnesses  Lakhin  Dass  and  Lall  Singh  to  give 
evidence  under  the  circumstances,  or  whether  he  or  the  usher 
who  swears  the  witnesses  was  bound  to  put  the  questions  sug- 
gested in  the  1st  section  of  the  Oaths  Act,  1888,  before  allowing  an 
affirmation ;  and  secondly,  whether  he  was  right  in  holding  that 
the  counsel  for  the  defence  was  too  late  in  taking  his  objection.  It 
does  not  appear  to  us  that  the  deputy-chairman  exercised  any 
discretion  in  the  matter.  It  was  the  usher  who  examined  the 
witnesses  as  to  religious  belief,  and  who  suggested  to  them  that 
they  should  make  an  affirmation,  and  we  are  all  of  us  of  opinion 
that  the  deputy-chairman  was  wrong  in  receiving  the  evidence  of 
the  witnesses  under  the  circumstances.  Before  allowing  the 
witnesses  to  affirm,  it  was  the  duty  of  the  deputy-chairman  him- 
self to  ascertain  whether  they  objected  to  be  sworn,  and  whether 
they  were  entitled  to  make  an  affirmation  in  lieu  of  an  oath.  To 
the  second  question  we  unanimously  answer  '^  no.''  It  may  be 
that  the  objection  might  have  been  taken  sooner ;  it  certainly  was 
not  taken  too  late. 

Wills,  Chablbs,  Lawrance,  and  Wbight,  JJ.  concurred. 

Conviction  qv^ashed. 

Solicitor  for  the  prosecution.  Solicitor  to  the  Treasury. 
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COURT  OP  APPEAL. 

Monday,  Feb.  \,  1892. 

(Before  Lord  Eshbb^  M.B.  and  Fbt^  L.J.) 

Payne  (app.)  v.  Wright  (reap.),  (a) 

APPEAL    FBOM    THE    QUEEN's    BENCH    DIVISION. 

Practic&—A'ppeal — Cov/rt  of  Appeal-^  Jurisdiction — Order  as  to 
roof  of  buildings — Metropolitan  Building  Act,  1855  (18  §r  19 
Vict.  c.  122),  88.  19,  45,  46,  and  47 — *'  Criminal  c^use  or 
matter ''—Judicature  Act,  1878  (86  ^  87  Vict.  c.  66),  8.  47. 

W.  wa8  8umm,oned  before  a  metropolitan  police  magistrate  for 
having  covered  the  roof  of  a  bv/ilding  with  a  combustible  material 
contrary  to  the  provisions  of  sect.  19  of  the  Metropolitan  Building 
Act,  1855,  and  far  not  having  complied  with  a  notice  to  amend 
the  defect.  The  magistrate  held  that  the  material  was  '^  incom^ 
bustible ''  within  the  meaning  of  the  Act,  and  refused  to  make  an 
order  upon  W.,  but  stated  a  case  for  the  opinion  of  the  Queen's 
Bench  Division  upon  that  question.  By  sect.  47  of  the  Act,  if 
the  ma>gistrates  had  made  an  order,  W.  would  have  been  Udble 
to  a  penalty  for  every  day  that  he  neglected  to  comply  therewith. 
The  Queen's  Bench  Division  held  that  the  maierial  was  not 
"  incombustible."     W.  appealed. 

Held,  that  the  decision  of  the  Queen's  Bench  Division  was  a 
"judgment  in  a  criminal  cause  or  mutter,"  within  the  meaning 
of  sect.  47  of  the  Judicature  Act,  1878,  as  to  which  no  appeal 
would  lie  to  the  Court  of  Appeal. 

THIS  was  an  appeal  against  the  decision  of  the  Queen's  Bench 
Division  (Mathew  and  Smith,  JJ.)  upon  a  case  stated  by  a 
metropolitan  police  magistrate. 

I'he  respondent,  Wright,  the  managing  director  of  the  New 
Wire  Wove  Roofing  Company,  was  summoned  by  the  appellant 
Payne,  who  was  district  surveyor  under  the  Metropolitan  Building 
Act,  1855  (18  &  19  Vict.  c.  122),  for  having  covered  the  roof  of  a 
building  externally  with  a  combustible  material  contrary  to  the 
provisions  of  sect.  19,  sub-sect.  1,  of  that  Act.  A  notice  in 
writing,  pursuant  to  sect.  45,  had  been  duly  served  upon  Wright 
by  Payne,  requiring  him  to  do  such  things  as  were  required  by 
the  Act  to  be  done,  but  he  did  not  comply  therewith. 

The  roof  of  the  building  had  been  covered  with  a  material 

(a)  Reported  by  J.  Hsrbbst  Whuamb,  Em).,  BarriBter-at-Law. 
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known  as  ''  Dnroline/'  and  the  magistrate  held  that  this  material       Patnv 
was  ''  incombostible  "  within  the  meaning  of  the  Aot.  bat  stated      „  ^* 

a  case  for  the  opinion  of  the  Qaeen's  Bench  Division  npon  that        ' 

question.  1892. 

The  Qaeen's  Bench  Division  (Mathew  and  Smith,  J  J.)  decided       — r 
that  the  material  was  not  an  "  incombustible  material "  within     j^^^^H 
the  meaning  of  sect.  19  of  the  Act,  and  remitted  the  case  to  the      Oourt  of 
magistrate  with  that  expression  of  opinion.  Appeal-^ 

Wright  appealed  to  the  Court  of  Appeal.  ^^Wi^l 

Horace  Avory  for  the  respondent.— There  is  a  preliminary      cwuseor 
objection  to  the  hearing  of  this  appeal.     This  is  an  appeal  from     maUe^ 
the  judgment  of  the  High  Court  in  a  "  criminal  cause  or  matter/'      ^^  ^^ 
as  to  which  sect.  47  of  the  Judicature  Act,  1873,  enacts  that  no  ^!!^  Metro- 
appeal  shall  lie  to  the  Court  of  Appeal.     The  provisions  of  the  poUtan  Build- 
Act  under  which  these  proceedings  were  taken,  the  Metropolitan  *^i^!!!n^-^* 
Building  Act,  1855,   show  that    these    proceedings  were  of  a  'eatur^^^ 
"  criminal ''  nature,  as  explained  by  the  various  decisions  upon   1873,  «.  47*. 
sect.  47  of  the  Judicature  Act  1878.     If  a  builder  contravenes 
the  provisions  of  the  Act,  and  after  notice  has  been  served  upon 
him   under   sect.   45   does    not   conform    thereto,   he  may   be 
summoned  before  a  magistrate,  who   may  make  an  order  upon 
him  to  comply  with  the  provisions  of  the  Act,  and  if  he  does  not 
comply  with  that  order  he  renders  himself  liable  to  a  fine  of  20Z. 
a  day ;  that  fine  would  be  recoverable  under  the  provisions  of  the 
Summary  Jurisdiction  Act,  1848   (11  &  12  Vict.  c.  43).     The 
authorities  are  clear  :  It  was  held  in  Melhr  v.  Denham  (42  L.  T. 
Bep.  N.  S.  493 ;  5  Q.  B.  Div.  467)  that  an  attendance  order  made  > 
under  the  Elementary  Education  Act,  1874,  in  Beg,  v.  Whitchurch 
(46  L.  T.  Rep.  N.  S.  379 ;  7  Q.  B.  Div.  534)  and  Booh  v.  Schofield 
{cmte,  p.  303 ;  64  L.  T.Rep.  N.  S.  780;  (1891)  2  Q.  B.  428)  that  an 
order  to  abate  a  nuisance, and  in  Beg.Y.  Young  (ante,  p.  425 ;  66  L.  T. 
Bep.  N.  S.  16)  that  a  summons  under  the  Weights  and  Measures 
Act,  were  "  criminal  *'  matters.  In  Ex  parte  Woodhall  (59  L.  T.  Rep. 
N.  S.  841 ;  20  Q-  B.  Div.  832)  the  definition  of  ''  criminal  cause 
or  matter,''  is  laid  down  as  widely  as  possible.     The  result  of  the 
decided  cases  is  that,  if  in  any  proceedings  before  justices  the 
ultimate    event    may    be    the    infliction    of   a    penalty,    those 
proceedings  are  a  ''  criminal  cause  or  matter.''     The  exception  in 
sect.  47  of  the  Judicaonre  Act,  1873,  ^'  save  for  some  error  of  law 
apparent   upon   the   record,"    applies    only    where    there  is  a 
"  record,"  that  is,  where  there  has  been  an  indictment  in  the 
Queen's  Bench  Division.     Those  words  were  intended  only  to 
preserve  the  old  jurisdiction  of  the  Exchequer  Chamber  in  such 
cases.     Here  there  is  no  ''  record  "  at  all. 

Cutler,  Q.C.  for  the  appellant. — This  is  not  a  "  criminal  cause 
or  matter  "  within  the  meaning  of  sect.  47  of  the  Judicature  Act, 
1873.  The  summons  does  not  ask  for  the  infliction  of  a  penalty, 
and  under  sect.  46  of  the  Metropolitan  Building  Act,  1855,  under 
which  the  summons  was  issued,  no  penalty  can  be  inflicted.  In 
MeUor  v.  Denham  (ubi  sup.)  a  penalty  had  been  incurred,  and  the 
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P^ra      liability  could  not  be  avoided  by  compliance ;  the  same  obaerva- 

^  ••  tion  applies  to  Reg,  v.  Whitchiirch  (ubi  atip.),  where  a  penalty  had 

...^  '      been  incurred.     The  Act  in  this  case  is  quite  different.     Under 

1892.        sect.   46    no   penalty   can    be    inflicted;  and,  if  the  defendant 

"~       complies  with  the  order  made  under  that  section^  no  penalty  is 

Appeal—     ever  incurred.     The  case  of  Loughhoreugh  Highway   Board  v. 

Cowi  of     Curzon  (55  L.  T.  Rep.  N.  S.  50 ;  17  Q.  B.  Div.  844),  which  was 

Appealr—    jiQt  cited  in  the  more  recent  oases,  is  in  my  favour.     It  was  there 

^^!!!(^ii^^!l^  decided  that  proceedings   before  justices   for   non-repair   of  a 

cam$  or     highway  were  not  '^  criminal  and  that  an  appeal  would  lie  from 

matter—     the  judgment  of  a  divisional  court  upon  a  special  case.     Reg,  v. 

,^^f^i^    Eoll  (45  L.  T.  Rep.  N.  S.  69 ;  7  Q.  B.  Div.  575)  is  also  in  my 

Wider  Metro-  favour.     We  come  also  within  the  exception  of  sect.  47  of  the 

poUtcmBvdJd-  Judicature  Act,  1878,  "  save  for  some  error  of  law  apparent  upon 

^it^^vdt*  ^^®  record.'*     Here  it  appears  upon  the  record  that  the  judges  in 

icatwre  Act,    the  court  below  came  to  an  erroneous  decision ;  the  record  is  the 

1873,  $.  47.   summons,  the  case  stated  by  the  magistrate,  and  the  order  of  the 

Queen's  Bench  Division. 

Lord  EsHJiB,  M.R. — We  cannot  depart  from  the  decision  which 
we  gave  in  Reg.  v.  Schofield  {vM  8up.),  which  governs  this  case. 
Mr.  Cutler  says  that  we  shall  be  putting  a  narrow  construction 
upon  the  words  of  sect.  47  of  the  Judicature  Act  of  1873;  but^ 
on  the  contrary,  we  have  always  said  in  this  court  that  we  ought 
to  put  the  widest  possible  construction  upon  the  provisions 
of  that  section.  In  that  case— iZe^.  v.  Schojield  (uH  eup.)—^ 
the  magistrate,  having  made  an  order,  under  sect.  91  of  the 
Public  Health  Act,  1875,  for  the  abatement  of  a  nuisance  caused 
by  a  chimney  sending  forth  black  smoke  in  such  a  quantity  as  to 
be  a  nuisance,  was  asked  to  state  a  case  for  the  opinion  of  the 
High  Court ;  he  refused  to  do  so,  and  an  application  for  a  rule 
nisi  for  a  mandamv^  to  compel  him  to  do  so  was  refused  by  the 
Queen's  Bench  Division ;  an  application  was  then  made  to  this 
Court,  and  we  held  that  the  application  was  a  step  or  proceeding 
in  a  cause  or  matter  the  result  of  which  might  be  punishment  of 
the  defendant,  which  might  so  end,  and  was  therefore  a 
''  criminal  cause  or  matter  "  within  the  meaning  of  the  Act.  We 
there  decided  that  we  did  not  confine  the  words  of  sect.  47, 
excluding  our  jurisdiction,  to  proceedings  the  actual  fiinal  result 
of  which  would  be  the  infliction  of  a  penalty,  and  said  that  we 
would  not  entertain  any  appeal  in  reference  to  any  dispute 
which  at  any  time,  and  at  any  stage,  might  end  in  a  penalty. 
We  said,  therefore^  that  we  could  not  interfere  when  the  magis- 
trate refused  to  state  a  case  in  such  a  dispute.  Here  a  case  has 
been  stated,  and  the  point  to  be  decided  upon  that  case  was  one  in 
regard  to  a  proceeding  which  might  ultimately  result  in  the  inflic- 
tion of  a  penalty.  It  seems  to  me  to  be  clearly  within  the  decision 
in  Reg.  v.  Schofield  {ubi  8up.),  where  I  quoted  and  adopted  the 
words,  "  I  think  that  the  clause  of  sect.  47  in  question  applies  to 
a  decision  byway  of  judicial  determination  of  any  question  raised 
in  or  with  regard  to  proceedings  the  subject-matter  of  which  is 
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criminal^   at  whatever  stage  of  the  proceedings  the  question       Pathb 
arises. ''     There  cannot  be  a  doubt  but  that,  if  this  matter  had  to      ^  ^' 

be  taken  before  the  justices^  under  Jervis's  Act  (11  &  12  Vict.        

o.  48),  so  as  to  enforce  the  order  by  inflicting  a  penalty,  it  would        1892. 
then  be  a  •'  criminal  cause  or  matter ; ''  it  has  been  so  held  over    p  ~jr  _ 
and  over  again.      This  proceeding,  therefore,  is  a  step  in  a    Appeal— 
criminal  eause  or  matter  as  to  which  we  have  no  appellate  juris-   Jurisdictitm 
diction.     The  decision  in  Reg.  v.  Schojield  {ubi  sup,)   has  not  —CHmindl 
contradicted  any   other  case.      It  is  the  last  decision   on  the     ^^^^ 
subject,  following  after  Beg.  v.  Woodall  {ubi  sup.),  and  shows      Order  of 
what  is  the  final  determination  of  this  court  as  to  the  meaning    nutgistraU 
of  sect.  47  of  the  Judicature  Act,  1878.     We  have  no  jurisdiction  ^^^  atSS- 
to  hear  this  appeal,  which  must  be  dismissed.  ing  Act,  1855, 

Pby,  L.J. — In  answer  to  the  preliminary  objection  taken  to  *•  19— Judi- 
this  appeal,  Mr.  Cutler  has  raised  two  points.     He  says  that    ^^^^,^47 
this  is  not  a  ''  criminal  cause  or  matter,  and  that  it  is  an  appeal  ' 

"  for  some  error  of  law  apparent  upon  the  record,^'  and  therefore 
not  within  the  provision  excluding  our  jurisdiction.  This 
question  has  been  decided  by  Beg.  v.  Schojield  {vbi  swp.),  that  a 
proceeding  like  this  is  a  ''  criminal  cause  or  matter ; ''  it  is  a 
step  in  a  proceeding  which  leads  in  the  end  to  a  punitive  remedy, 
which  is  the  ultimate  object  of  the  proceedings.  The  case  of 
Reg.  V.  Schojield  {uhi  sup.)  is  quite  consistent  with  the  case  of 
LoTighborough  Highway  Board  v.  Ov/rzon  {uhi  sup.)  and  the  other 
cases  which  have  been  cited.  Then  it  is  said  that  this  is  an 
''  error  of  law  apparent  upon  the  record.'^  There  is  here  no 
^'  record  '^  within  the  meaning  of  sect.  47 ;  that  section  is  a 
reservation  of  the  former  right  of  appeal  on  a  point  of  law 
apparent  upon  the  record  in  a  criminal  trial,  when  no  case  is 
reserved  for  the  Court  for  Crown  Cases  Reserved ;  that  proviso 
is  not  applicable  to  proceedings  before  a  magistrate  such  as  these. 
I  am  clearly  of  opinion  that  there  is  no  ''  record  '^  in  this  case 
within  the  meaning  of  sect.  47. 

Lord  EsHBB,  M.B. — I  wish  to  add  that  I  quite  agree  as  to  the 
second  point.  The  last  part  of  sect.  47  was  only  intended  to 
apply  to  appeals  which,  under  the  old  system,  before  the  Judi- 
cature Acts,  went  to  the  Court  of  Exchequer  Chamber. 

Appeal  dismissed. 

Solicitor  for  Wright,  W.  Doveton  Smyth. 

Solicitor  for  Payne,  W.  A.  Blaxland. 
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QUEEN'S  BENCH  DIVISION 

Thursday,  Nov.  19, 1891. 
(Before  Mathiw  and  Smith,  JJ.) 

Ex  parte  Pulbbook.  (a) 

Pra^ice — Appeal — Libel  published  in  newspaper — Order  giving 
leave  to  commence  criminal  prosecution — Orim/inal  proceedings 
— Law  of  Libel  Amendment  Act,  1888  (51  ^52  Vici.  c.  64),  s.  8 
—Supreme  Court  of  Judicatv/re  Act  1873  (86  ^  87  Vict.  c.  66), 
s.  hO— Rules  of  Supreme  Oou/rt,  1888,  Order  LXVIIL,  r.  1. 

An  order  liavi/ng  been  obtained  from  a  judge  in  chambers  giving 
leave  to  commence  a  criminal  prosecution  for  libel  under  sect.  8 
of  the  Law  of  Libel  Amendment  Act,  1888  (51  ^  52  Vict.  c.  64), 
the  defendant  appealed. 

Held,  tnaJt  no  appeal  Ues  from  sv^  an  order,  a^  it  is  an  order 
made  in  a  criminal  proceeding. 

A  PPEAL  from  Cliambeps. 

This  was  an  appeal  from  an  order  made  by  Jeune,  J.,  at 
chambers,  that  Anthony  Pulbrook  be  at  liberty  to  commence  a 
criminal  prosecation  against  G.  W.  Perry  man  pursuant  to  the 
Law  of  Libel  Amendment  Act,  1888,  s.  8,  for  certain  libels 
contained  in  various  numbers  of  a  certain  newspaper  called  the 
Financial  Observer  and  Mining  Herald. 

From  this  order  Perryman  appealed.  A  preliminary  objection 
was  raised  on  behalf  of  Pulbrook  that  no  appeal  would  lie,  as 
this  was  an  order  made  in  a  criminal  proceeding. 

Sect.  8  of  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52 
Yict.  c.  64),  is  as  follows : 

Section  three  of  the  forty-fomth  and  forty-fifth  Yiotoria,  ohapter  sixty,  iB  hereby 
repealed,  and  instead  thereof  be  it  enacted  that  no  criminal  prosecution  shaU  be 
commenced  against  any  proprietor,  publisher,  editor,  or  any  person  responsible  for 
the  publication  of  a  newspaper,  for  any  libel  published  therein,  without  the  order  of 
a  judge  at  chambers  being  first  had  and  obtained.  Such  application  shall  be  made  on 
notice  to  the  person  accused,  who  shall  haye  an  opportunity  of  being  heard  against 
such  application. 

Sect.  50  of  the  Supreme  Court  of  Judicature  Act,  1873 
(86  &  87  Vict.  c.  66),  provides  that, 

Eyery  order  made  by  a  judge  of  the  said  High  Oourt  in  chambers,  except  orders 
made  i  n  the  exercise  of  such  discretion  as  aforasaid,  may  be  set  aside  or  discharged 
upon  notice  by  any  divisional  court,  or  by  the  judge  sitting  in  court  according  to  the 
course  and  practice  of  the  diyision   of  the  High  CSourt  to  which   the  particular 

(a)  Reported  by  Alvrbd  H.  LmoT,  Esq.,  Barrister-at-Law. 
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0A11B6  or  matter  in  whiob  sneh  order  is   made  may  be  assigned  ;   and   no   appeal  Ex  parte 

shall  lie  from  any  snch  order,  to  set  aside  or  discharge  which  no  snch  motion  has  Pdlbrook. 

been  made,  unless  by  special  leave  of  the  judge  by  whom  such  order  was  made,  or  of  

the  Court  of  appeaL  189L 

And  Order  LXVIII.^  r.  1^  of  the  Roles  of  the  Supreme  Court,    Practice— 
1883,  says  that,  Appeal— 

CrtnHnol  pro- 
Subject  to  the  provisions  of  this  order,  nothing  in  these  rules,  save  as  expressly     ceedinga— 
provided,  shall  affect  the  procedure  or  practice    ...    in  criminal  proceedings.  (yrder  giving 

Cock,  Q.C.  {Forrest  Fulton  and  R.  D.  Muir  with  him)  appeared  ^/^CH". 
for  the  appellant. — ^This  proceeding  is  not  a  criminal  proceeding  paper  Hbel-^ 
in  itself,  thoup^h  no  doubt  it  will  become  such  if  the  order  that  ^l  ♦  52  Vict 
was  made  in  chambers  is  upheld.     The  application  to  the  judge  3^'  ^  '^j  y^^ 
at  chambers  is  a  civil  proceeding,  and  is  only  a  preliminary  step  e.  M,  s,  50— 
necessary  to  ascertain  whether  the  parties  have  a  right  to  insti-        Ordar 
tute  criminal  proceedings.     [Smith,  J.  referred  to  Reg,  v.  Yatea,  ^^^^^-^  *••  1- 
15  Cox  0.  C.  272;  14  Q.  B.  Div.  648 ;  52  L.  J.  778,  Q.  B.]  Sect. 47 
of  the  Supreme  Conrt  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
has  nothing  to  do  with  orders  in  chambers,  and  therefore  does 
not  apply  here,  and  consequently  the  decisions  as  to  the  meaning 
of  the  words  "  criminal  canse  or  matter  "  in  that  section  are  not 
in  point.     This  is  not  a  ''  cause ''  or  *'  action  ''  within  the  mean- 
ing of  the  interpretation  section  of  that  Act  (sect.  100),  but  is  a 
"  matter ''  which  by  that  section  is  to  include  "every  proceeding 
in  the  court  not  in  a  cause;''  and  sect.  50  of  the  same  Act 
expressly  gives  the  right  to  set  aside  or  discharge  the  judge's 
order.     This  is  not  a  case  in  which  the  proceedings  are  criminal 
proceedings  from  the  commencement. 

Orain  appeared  for  the  respondent. — 'So  appeal  lies  here,  for 
this  is  a  criminal  proceeding  and  comes  within  sect.  47  of  the 
Judicature  Act  of  1873.  An  order  made  under  sect.  8  of  the 
Law  of  Libel  Amendment  Act,  1883,  is  a  preliminary  step  in  a 
criminal  matter.  Under  the  Act  of  1881,  relating  to  criminal 
libels,  the  fiat  of  the  Attorney-General  or  the  Public  Prosecutor 
was  necessary.  But  the  Act  of  1883  has  altered  the  tribunal, 
and  allows  the  person  who  is  accused  to  be  heard.  Therefore 
the  procedure  now  is  to  issue  a  summons ;  affidavits  are  filed, 
and  the  parties  go  before  the  judge,  who  has  to  satisfy  his  mind, 
before  he  can  make  an  order,  that  a  'prima  facie  case  has  been 
made  out  that  a  criminal  act  has  been  committed  ;  therefore  this 
is  a  step  in  a  criminal  proceeding,  and  clearly  comes  within  sect. 
47  of  the  Judicature  Act  of  1873.  [Smith,  J. — If  a  judge  allows 
bail,  will  an  appeal  lie  from  his  order  ?]  The  cases  showing  what 
are  criminal  matters  are  collected  in  Short  &  Mellors'  Crown 
Practice,  at  pp.  510,  511,  and  512,  and  clearly  indicate  that  no 
appeal  lies  in  this  case.  Sect.  8  of  the  Law  of  Libel  Amendment 
Act,  1888,  provides  that  the  application  for  the  order  shall  be 
made  ''  on  notice  to  the  person  accused."  The  very  fact  that 
the  Legislature  makes  use  of  the  words  '' person  accused" 
indicates  that  the  proceeding  is  a  criminal  proceeding  :  [Reg.  v. 
R/adge,  58  L.  T.   Rep.  N.  S.  851;  16  Q.  B.  Div.  459;  Reg,  v. 
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Expartt  Justices  of  Central  Criminal  Court  (16  Oox  C.  0.  196 ;  56  L.  T. 

^^^^^^'  Rep.  N.  S.  352 ;  18  Q.  B.  Div.  314.) 
1891.  Cock,  Q.O.  replied. 

—  Mathew^  J. — This  appeal  must  be  dismissed^  because  the  pre- 

Practiw—  liminarj  point  must    be   decided  agaiast  the   appellant.     The 

Crit^wi pro- ^^®^*'^°'^  *^^^®^  ^^^^'^  ^®^*''  ^  ^^  ^^^  ^^^  ^^  Libel  Amendment 
eepdvngs—    Act,  1888  (51  &  52  Vict.  c.  64),  which  repeals  44  &  45  Vict.  o.  60, 
Order  giving  g,   3^  an(j  enacts  "  that  no  criminal  prosecation  shall  be  00m- 
cute  fornewB'  ™®Q<^6d  against  any  proprietor,  publisher,  editor,  or  any  person 
paper  Uhel —  responsible  for  the  publication  of  a  newspaper,  for  any  libel 
61  ^  52  Vict  published  therein,  without  the  order  of  a  judge  at  chambers  first 
86  4^37  Vict     ^^  ^^^  obtained.     Such  application  shall  be  made  on  notice  to 
e.  66,  s.  50—  the  person  accused,  who  shall  have  an  opportunity  of  being  heard 
Order       against  such  application.^'     Mr.   Cock  relies  on  the  use  of  the 
iXFlll.,  r.  1.  ^Qj.j  "order"  in   this  section,   and  refers  to  sect.  50   of  the 
Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
the  effect  of  which,  he  contends,  is  that  the  order  now  before  us 
may  be  set  aside  or  discharged  upon  notice  by  this  Court.    Now, 
before  the  Judicature  Acts  came  into  operation,  there  were  no 
means  of  reviewing  the  decision  of  a  judge  at  chambers  in  a 
criminal  matter,  but  sect.  50  of  the  Act  of  1873  provides  for  the 
setting  aside  of  a  judge's  order,  "according  to  the  course  and 
practice  of  the  Division  of  the  High  Court  to  which  the  parti- 
cular  cause  or  matter  in   which   such   order  is  made  may  be 
assigned."     Then,  by  the  Rules  of  the  Supreme   Court,  1883, 
Order   LXVIII.,    r.    1,  "criminal   proceedings"  are  excluded 
from  the  operation  of  the  rules  made  under  the  Judicature  Acts. 
The  question,  therefore,  arises  whether  this  order  is  a  criminal 
proceeding.     With  regard  to  this  point,  there  are  three  decisions 
of  the  Court  of  Appeal,  which  turn  upon  the  question  as  to  what 
is  a  "  criminal  cause  or  matter  "  within  the  meaning  of  sect.  47 
of  the  Supreme  Court  of  Judicature  Act,  1873.     The  cases  are: 
Reg.  V.  Steel,  35  L.  T.  Eep.  N.  S.  534 ;  2  Q.  B.  Div.  37 ;  Ex  parte 
Woodhall,  59  L.  T.  Rep.  N.  S.  841 ;  20Q.B.  Div.  832;  and  Ex  parte 
/ScAo>Zd,17CoxC.C.803;64L.T.Rep.N.S.780;  (1891)  2Q.B. 
428.     In  the  last-mentioned  case,  the  Queen's  Bench  Division 
having  refused  to  grant  an  order  nisi  for  a  numdamiLS  to  compel 
a  stipendiary  magistrate  who  had  made  an  order,  under  sect.  96 
of  the  Public  Health  Act,  1875,  for  the  abatement  of  a  nuisance, 
to  state  a  case  for  the  opinion  of  the  Court,  the  applicant  moved 
ex  parte,  by  way  of  appeal  from  the  Queen's  Bench  Division,  for 
an  order  nisi  in  the  Court  of  Appeal ;  and  it  was  held  that  the 
decision  of  the  Queen's  Bench  Division  was  given  in  a  ''  criminal 
cause  or  matter  "  within  the  meaning  of  sect.  47  of  the  Judica- 
ture Act,  1873,  and  therefore  that  the  Court  of  Appeal  had  no 
jurisdiction  to  entertain  the  application  for  a  mandamvs.     It  is 
not  necessary  to  read  the  whole  of  the  judgments  delivered,  but 
there  is  one  passage  in  the  judgment  of  Lord  Esher,  M.K.  which 
has  an  important  bearing  upon  the  question  now  before  the  Court. 
He  said  :  "  In  JEb  parte  Woodhall  (20  Q.  B.  Div.  37)  the  Court 
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of    Appeal  advisedly    dealt   with  this  qaestion   of  jarisdiction      Ex  parte 
generally.     In  my  judgment  I  say,  '  We  consider  that  we  ought    Pp^^Q^* 
not  any  longer  to  flinch  from  determining  whether  we  have  or        X89l. 
have  not  jurisdiction  to  hear  an  appeal  in  such  a  case  as  this,        — ;- 
and  we  desire  to  rest  our  decision,  not  upon  the  facts  of  the    ^««*«^ 
particular  case,  but  upon  the  determination  of  the  question  of  crim^dl  pro. 
jurisdiction/     The  court    therefore   deliberately  undertook    to    ceedinga-^ 
decide  when  there  was,  and  when  there  was  not,  jurisdiction  in  Order  giving 
such  cases,  and  the  judgment  proceeds  :  'The  result  of  all  the  J^Z^for^neTs- 
decided  cases    is  to   show  that  the  words  "  criminal   cause  or  paper  libel — 
matter''  in  sect.  47  should  receive  the  widest  possible   inter- ^i  4"  ^2  Vict. 
pretation.     The  intention  was  that  no  appeal  should  lie  in  any  3^  ^  37  y^^^ 
'^ criminal  matter"  in  the  widest  sense  of  the  term,  this  Court  c.  66,  «.  50— 
being  constituted  for  the  hearing  of  appeals  in  civil  causes  or        Order 
matters ; '  and  at  p.  836  of  20  Q.  B.  Div. :  '  In  the  present  case  ^^^^^^'*  ^-  ^' 
I  think  I  must  try  to  express  my  meaning  in  other  words,' "  i.e., 
other  than  had  been  used  in  previous  cases.     '^  I  think  that  the 
clause  of  sect.  47  in  question  applies  to  a  decision  by  way  of 
judicial  determination  of  any  question  raised  in  or  with  regard 
to  proceedings,  the  subject-matter  of  which  is  criminal,  at  what- 
ever stage  of  the  proceedings  the  question  arises  : "  (1891)  Q.  B. 
at  pp.  430,  431.)     Mr.  Cock  argues  that  in  the  present  case  the 
order  is  not  a  criminal  proceeding,  because  it  is  a  preliminary 
step,  and  criminal  proceedings  cannot  be  commenced  until  the 
order  of  a  judge  at  chambers  has  been  obtained ;  but  that  argu- 
ment is  met  by  the  decision  of  the  Court  of  Appeal  in  Ex  parte 
Woodhall  (20  Q.  B.  Div.  832).     For  these  reasons  I  am  of  opinion 
that  no  appeal  lies. 

Smith,  J. — I  am  of  the  same  opinion.  This  is  an  appeal  from 
the  order  of  Jeune,  J.,  allowing  a  prosecution  for  libels  alleged 
to  have  been  published  in  a  newspaper.  Before  1888  proprietors, 
publishers,  and  editors  of  newspapers  were  protected  by  sect.  3 
of  the  Act  of  1881  (44  &  45  Yict.  c.  60),  which  made  the  fiat  of 
the  Director  of  Public  Prosecutions  a  condition  precedent  to  a 
prosecution  for  libel.  No  one  could  doubt  that  while  that  section 
was  in  force,  if  the  fiat  was  granted,  no  appeal  would  lie.  That 
section  was  repealed  by  sect.  8  of  the  Act  of  1888  (51  &  52  Yict. 
c.  64),  which  enacts  that  the  order  of  a  judge  at  chambers  must 
be  obtained.  It  is  true,  as  was  pointed  out  by  Mr.  Cock,  that  in 
the  section  now  in  force  the  word  used  is  "  order,"  not  "  fiat," 
as  in  the  earlier  enactment,  and  it  is  urged  that  this  is  an 
'*  order "  from  which  an  appeal  is  given  by  sect.  50  of  the 
Supreme  Court  of  Judicature  Act,  1873.  The  first  question 
which  we  have  to  decide  is  whether  the  order  of  Jeune,  J.  was 
made  in  a  criminal  proceeding,  and  with  regard  to  this  question 
it  is  important  to  observe  that  the  Act  of  1888  provides  that  the 
application  is  to  be  made  "  on  notice  to  the  person  accused ; " 
the  expression  is  not  even  ''  the  defendant."  I  agree  with  Mr. 
Cock  that  sect.  47  of  the  Sapreme  Court  of  Judicature  Act, 
1873,  does  not  apply  to  appeals  from  chambers,  but  the  decisions 
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Ex  parte     on  that  Section  are  important  with  regard  to  the  (Kiestion  whether 

^*°""°^^    this  is  a  oriminal  proceeding.     [The  learned   Judge  read   the 

1891.       paasaffe  from  the  judgment  in  Ex  parte  Schofield  set  out  in  the 

preceding  jadgment.]     It  is  contended  that  this  is  not  a  criminal 

^JI^j^TZ    proceeding  because  there  can  be  no  prosecution  until  after  an 
CVim^idTpfo-  01^61^  bc^  heen  obtained.     I  do  not  agree  with  this  contention^ 
ceeding^—    for  when  the  application  is  made  I  think  a  step  is  taken  in  a 
Order  giving  criminal  proceeding.     Sect.  50  of  the  Supreme  Court  of  Judica- 
ou2*j^  n!wM^  ture  Act,  1873,  is  the  only  provision  which  could  possibly  give 
paper  UM—  US  jurisdiction  to  entertain  this  appeal,  but  I  do  not  agree  that  it 
51  f  58  Viet,  does  80.     Before  the  Judicature  Rules  were  made  there  was  no 
86  4^87  Viet  ^PP^^  ^^™  ^^^  decision  of  a  judge  in  a  oriminal  case.     The  only 
«.  66,  s.  50—'  cases  in  which  a  decision  could  be  reviewed  were  where  there 
Order       was  error  on  the  record,  or  where  a  case  was  stated  for  the  Court 
LXVIIL.r.  1.  f^^  Crown  Cases  Reserved.     Assuming  this  to  be  a  oriminal  pro- 
ceeding I  cannot  see  how  it  can  be  held  that  sect.  50  of  the 
Supreme  Court  of  Judicature  Act,  1873,  gives  an  appeal,  for  that 
section  provides  for  setting  aside  or  discharging  oixlers  '^  accord- 
ing to  the  course  and  practice  of  the  division  of  the  High  Court 
to  which  the  particuk^  cause  or  matter  in  which  such  order  is 
made   may   be  assigned.''     These  words  are    inapplicable    to 
criminal  proceedings,  and  must  have  been  intended  to  apply  to 
civil  proceedings,  in  which  there  was  a  '^  course  and  practice  " 
with  regard  to  setting  aside  and   discharging   orders,   not    to 
criminal  proceedings,  in  which  no  such  *^  course  and  practice '' 
existed.     I  am  of  opinion  that,  having  regard  to  the  provisions 
of  sect.  50  of  the  Supreme  Court  of  Judicature  Act,  1873,  and 
the  Rules  of  the  Supreme  Court,  1883,  Order  LXYIII.,  this  is  an 
appeal  in  a  criminal  proceeding,  which  the  court  has  no  jurisdic- 
tion to  entertain. 

Appeal  dismiseed. 
Solicitors  for  the  appellant,  Vernon  and  Sons. 
Solicitors  for  the  respondent,  Wontner  and  Bans. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  Dec.  9, 1891. 

(Before  Lord  Colbbidoe^  C.J.  and  Smith,  J.) 

Banton  v.  Dayiis.  (a) 

Juaticee — Jurisdiction  —  Breach  of  law — Refusal  of  justices  to 
convict — Drivina  stage  coach  without  a  licence — Application  by 
employer  of  dnver  for  licence — Personal  application  of  driver 
required  by  licensing  committee  —  Refusal  of  licence  where 
application  made  in  absence  of  drioer — Validity  of  committee* s 
requirement — Llandudno  Improvement  Act,  \8%A—Town  Police 
Causes  Act,  1847  (10  *  11  Vict.  c.  89), «.  47. 

An  information  was  laid  by  an  inspector  against  the  defendant 
for  v/nlawfully  driving  a  stage  coach  without  having  obtained  a 
licence  from  the  Improvement  Commissioners  of  Llandudno. 
Defendant  was  in  the  employ  of  a  carriage  proprietor  as  a  stage 
coach  driver.  The  licensing  committee  appointed  by  the  com- 
missioners passed  a  resolution  requiring  drivers  who  desired 
their  licences  renewed  to  apply  to  the  committee  in  person.  The 
manager  of  the  said  carriage  proprietor  applied  to  the  licensing 
committee  far  a  renewal  of,  amongst  others,  the  defendant's 
licence.  The  committee  refused  to  consider  any  application 
unless  the  applicants  attended  personally.  No  complaint  was 
made  against  the  defendant  personally.  The  defendant  subse- 
quently acted  as  a  driver  without  a  licence.  The  justices  held 
that  the  defendant  had  failed  to  obtain  a  licence  in  consequence 
of  the  committee  refusing  to  hear  his  application,  although  they 
had  no  complaint  against  him,  and  that  under  those  circum- 
stances the  charge  was  trivial,  and  they  accordingly  dismissed 
it.     The  inspector  who  preferred  the  charge  appeal^  : 

Held,  that  the  justices  were  wrong  and  should  have  convicted,  for 
there  had  been  a  breach  of  the  law,  and  that  the  commissioners 
had  a  right  to  insist  07i  the  personal  attendance  of  the  appli- 
cants, the  possession  of  a  driver^s  licence  being  a  personal 
privilege.     Case  remitted. 

THIS  was  a  case  stated  for  the  opinion  of  the  Court  by  the 
justices  in  and  for  the  county  of  Carnarvon,  on  the  applica- 
tion of  John  Banton,  the  informant,  who  appealed  from  an  order 
made  by  the  said  justices  upon  a  certain  information  preferred  by 
him.  The  facts  of  this  case,  which  was  brought  before  the  Court 
as  a  test  case,  are  fully  set  out  in  the  case  stated,  and,  so  far  as 
is  material,  are  as  follows : — 

2.  At  a  petty  session  holden  at  Llandudno,  in  the  county  of 

(a)  Reported  by  Alvbxd  H.  Lvbot,  Esq^  BArTister-«t-LA\r. 
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Banton      Carnarvon,  in  and  for  the  division  of  Canway  in  the  said  county 

Da^es       ^^  *^®  ^^^  ^^y  ^^  August,  1891,  before  us  the  undersigned^  being 

'      four  of  Her  M^'esty^s  justices  of  the  peace  for  the  said  county 

1891.       in  the  division  aforesaid^  a  certain  information  was  preferred  by 

J  'TT'        the   said   John   Banton    (hereinafter   called   the  appellant)^   an 

JuritdicHon  inspector  appointed  by  the  Llandudno   Improvement   Commis- 

— Breach  of  sioners^  being  the  local  sanitary  authority,  against  the  said  John 

^^tJ^^^^  Davies  (hereinafter  called  the  respondent)^  charging  that  the  said 

convicU-^  respondent  on  the  7th  day  of  July  then  instant,  in  the  town  of 

Stage  coach  Llandudno,  in  the  said  county,  did  unlawfully  drive  a  certain 

driver—     stage  coach  there  within  the  limits  of  the  Llandudno  Improve- 

ottUiL!^-  ™®°*  Acts  1854  and  187G,  to  wit,  in  Church  Walks,  without  a 

Licence  re-    licence  duly  obtained  by  him  for  that  purpose  from  the  Llan- 

fused  because  duduo  Improvement  Commissioners,  contrary  to  the  statute  in 

noi^at^fidM  ^^^^  ^^^^  made  and  provided.     The  appellant  and  respondent 

by  driver  per-  both  being  present  or  represented  by  -their  solicitors,  the  said 

eonaUy—     charge  and  the  evidence  both  in  support  of  and  against  the  same 

Vaiidxty  of^  ^^g  Q^jy  jje^rd  by  us,  and  upon  such  hearing  we  dismissed  the 

as  to  personal  said  charge. 

attendance-—      4.  On  behalf  of  the  appellant  it  was  proved  in  evidence  that 

^^  t,}^  ^if**  ^^^  sai<J  respondent  did  act  as  the  driver  of  a  stase  coach  without 

c.  89, «.  47.    1       •  S .  .  .  ® 

having  any  licence  so  to  act. 

On  behalf  of  the  respondent  the  following  facts  were  proved  in 
evidence : 

(A.)  That  the  respondent,  together  with  a  number  of  other 
persons,  was  in  the  employ  of  one  Charles  Albert  Hartley,  coach 
and  carriage  proprietor,  of  Llandudno,  as  a  stage  coach  driver. 

(B.)  That  a  committee  of  the  said  Llandudno  Improvement 
Commissioners  sat  on  Monday,  the  9th  day  of  June,  to  hear 
applications  for  licences  as  stage  coach  and  hackney  carriage 
drivers. 

(C.)  That  on  the  27th  day  of  June  the  manager  for  the  said 
C.  A.  Hartley,  on  behalf  of  the  respondent  and  other  drivers 
in  his  employ,  called  upon  the  clerk  to  the  said  Improvement 
Commissioners  with  a  view  of  arranging  that  on  the  following 
Monday  he,  the  said  manager,  should  attend  before  the  said 
licensing  committee  on  behalf  of  the  respondent  and  the  said 
other  drivers,  and  make  application  on  their  behalf  for  renewed 
licences,  on  the  understanding  that  if  the  licensing  committee 
desired  the  attendance  of  any  particular  driver  against  whom  a 
conviction  might  have  been  obtained  during  the  previous  year, 
such  driver  should  subsequently  attend  in  person  before  the 
committee.  The  clerk,  without  undertaking  to  bind  the  said 
committee  personally,  considered  that  the  course  proposed  was  a 
reasonable  one,  and  would  avoid  inconvenience  and  trouble. 

(D.)  That  pecuniary  loss  had  been  sustained  in  previous  years 
from  every  driver,  including  the  respondent,  being  required  to 
attend  at  a  very  busy  part  of  the  season  before  the  licensing  com- 
mittee of  the  said  Improvement  Commissioners,  with  the  result 
that  some  of  them  were  detained  there  the  greater  part  of  the  day. 
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(E.)  That  on  Monday,  the  29th  day  of  June,  the  manager  for      Bawton 
the  said  C.  A.  Hartley  accordingly  attended  before  the  licensing      jyj^ 

committee  on  behalf  of  the  respondent  and  the  said  other  drivers,         

and  made  a  written  application  for  the  renewal  of  his  and  their        W91-. 
licences,  and  tendered  the  fees  payable  in  respect  thereof;  but    j^7ice«— 
the  said  manager  was  thereapon  informed  by  the  committee  that   jurisdictitm 
they  would  not  consider   any  application  unless  the   applicant   —Breach  of 
attended  in  person  before  them,  and  the  said  committee  accord-  ^^^^"^^ 
ingly  did  not  consider  the  applications  of  the  respondent  and  the     convict— 
said  other  drivers  or  grant  tnem  any  licences.  Driwng  with. 

(F.)  Previous  to  the  manager  of  the  said  0.  A.  Hartley  appear-  °^^*^"" 
ing  before  the  said  committee  on  the  29th  day  of  June  the  com-  y^^^j  because 
mittee  on  the  same  day,  as  appeared  by  the  minutes  of  their  application 
meeting,  had  passed  the  following  resolution :  "  Resolved,  that  not  attended 
every  driver  be  required  to  make  a  personal  application  for  his  gJf^^IT' 
licence."  No  other  resolution  with  reference  to  such  personal  Validity  of 
application  had  been  passed  by  either  the  said  Improvement  requirement 
Commissioners  or  the  said  committee.  ^attend^Mo^ 

(G.)  That  certain  correspondence  then  took  place  between  the  lo  ^  ii  vict. 
said  0.  A.  Hartley  (on  behalf  of  the  respondent  and  his  said  c,  89, ».  47. 
other  drivers),  and  the  said  Improvement  Commissioners,  in 
which  it  was  stated  by  the  commissioners  that  their  object  in 
requiring  the  personal  attendance  of  every  driver  was  in  order 
that  they  might  have  an  opportunity  of  "  reprimanding  or  caution- 
ing any  driver  against  whom  a  complaint  had  been  made,"  to 
which  the  said  C  A.  Hartley  replied, "  As  I  before  mentioned  I 
should  send  new  men  up  to  make  their  own  applications,  also,  if 
there  was  anyone  you  wished  to  reprimand^  on  the  inspector 
mentioning  it  that  individual  man  should  be  sent  up  personally ; " 
but  he  objected  to  personal  attendance  on  the  part  of  every  driver 
on  application  for  a  renewed  licence  being  insisted  upon  as  an 
unreasonable  requirement. 

(H.)  That  the  respondent  has  been  granted  a  licence  as  a  stage 
coach  or  hackney  carriage  driver  each  year  for  about  seven  years 
in  succession,  during  which  time  he  has  never  been  convicted  of 
any  breach  of  the  bye-laws  of  the  said  commissioners,  or  of  any 
offence  as  such  driver^  and  it  was  not  suggested  by  the  said  com- 
missioners that  any  complaint  was  made  or  was  to  be  made 
against  him. 

(I.)  That  the  committee  of  the  said  Improvement  Commissioners 
which  sat  on  the  29th  day  of  June  was  the  committee  known  as 
the  bye-laws  committee,  and  had  not  been  appointed  by  the  said 
commissioners  to  consider,  and  grants  or  refuse^  and  had  not  had 
delegated  to  it  the  duty  of  considering  and  of  granting  or  refusing 
applications  for  drivers'  licences,  and  that  such  committee  had 
been  convened  by  the  clerk  to  adjudicate  on  applications  for  such 
licences  because  he  considered  that  the  gpranting  or  refusing  of 
drivers'  licences  came  within  the  duties  of  the  bye-laws  committee^ 
which  were  ''  to  deal  with  all  questions  arising  on  the  bye-laws 
of  the  said  commissioners."   The  minutes  of  the  committee  which 
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Bantoh      sat   on  the  29th    day   of   June  as    aforesaid    were,    however, 
_  ^'  sabsequently  adopted  at  a  board  meetiog  of  the  said  commis- 

sioDers. 

1891.  (J.)  It  was  admitted  that  for  a  great  number  of  years  it  has 

TT"        been  the  practice  of  the  said  commissioners  to  require  the  personal 

jurisdielum  attendance  of  drivers  applying  for  a  renewed  licence. 

—Breach  of       (K.)  The    respondent  contended   (I)  that  under  the  circum- 

*^r~^^^  stances  stated  in  paragraph  (I.)  hereof,  the  said  bye-laws  com- 

waJlu-     ™^*^6©  ^8^  J^o  power  to  grant  or  refuse  the  said  licences,  and  that 

Stage  coach  the  Commissioners  had  provided  no  other  means  of  granting  such 

driver—     licences;  and  (2)   that  if  the  said  committee  had  such  power, 

otSucCTw^     ^^^y  ^^^  °^  right  under  the  circumstances  hereinbefore  appear- 

Licence  re-    iog  to  refuse  to  consider  and  adjudicate  on  the  application  of  the 

fused  hecauae  respondent  for  a  licence  because  he  did  not  personally  attend  to 

^au^^  make  the  application. 

by  driffer         (L*)  ^o  objection  was  made  to  the  circumstances  under  which 
peraonaUy—  the  respondent  came  to  be  without  a  licence,  and  the  reasons  why 
VaUd%ty  of   j-jj^  gj^j^  Improvement  Commissioners  had  refused  to  consider  his 
a$  to  pereofua  application  for  a  ucence  being  given  m  evidence. 
attendance—       (M.)  We  beiug  of  opinion  that  the  subsequent  adoption  by  the 
^^  tft^^  ^7^*'  ®^^^  Improvement  Commissioners  of  the  minutes  of  the  bye  laws 
^*     '  '     '    committee  cured  any  defect  in  their  power  to  consider  applica- 
tions for  drivers'  licences,  decided  the  first  point  raised  by  the 
respondent  against  him,  and  as  to  the  second  point  raised  by  the 
respondent  we  held  as  a  fact  that  the  respondent  had  failed  to 
obtain  a  licence  in  consequence  of  the  committee  refusing  to  hear 
his  application  while  they  had  no  complaint  against  him,  and  that 
under  these  circumstances,  the  charge  was  trivial  and  ought  to  be 
dismissed,  and  we  dismissed  the  same  accordingly,  but  the  appel- 
lant   questioned    the   proceedings   on    the    following   grounds, 
namely  :   (1)  that  the  determination  dismissing  the  said  complaint 
was  erroneous  in  point  of  law,  inasmuch  as  we,  the  said  justices, 
had  no  jurisdiction  to  inquire  into  the  reasons  why  the  Llandudno 
Improvement  Commissioners  did  not  license  the  respondent  as  a 
driver  of  a  stage  coach ;  and  (2)  that  if  we  had  such  jurisdiction, 
the  reason  why  the  said  commissioners  did  not  license  the  respon- 
dent was  a  lawful  and  a  proper  reason. 

The  question  for  the  court  was  whether  the  said  justices  were 
correct  in  point  of  law  in  their  determination  as  aforesaid. 

The  statutes  applicable  to  this  case  are  the  Llandudno 
Improvement  Act,  1854 ;  the  Town  Police  Clauses  Act,  1847 
(10  &  11  Vict.  c.  89),  under  sect.  47  of  which  Act  the  informa- 
tion was  laid,  aud  the  Local  Government  Boards  Provisional 
Order  Confirmation  (Acton,  &c.)  Act,  1881  (44  &  45  Vict.  c. 
clxii.),  the  portion  of  which  Act  relating  to  the  district  of  the 
Llandudno  Improvement  Commissioners,  by  articles  8  and  4, 
confers  power  on  the  said  Llandudno  Improvement  Commissioners 
to  license  stage  coaches  within  their  district,  and  makes  the  term 
^'  hackney  carriage  ''  whenever  used  in  sects.  87,  39  to  52,  54, 
58,  and   60  to  68  of  the  Town   Police  Clauses  Act,  1847,  as 
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incorporated  with  the  said  Llandadno  Improvement  Aot^  1854^      Bamtoh 
to  inclade  *'  stage  coaches/'  _  ** 

E,  H.  Lloyd  appeared  for  the  appellant.  

J^.  Marshall  for  the  respondent.  1891. 

Lord  CoLiRiDGi^   C.J. — I  am  clearly   of    opinion    that  the       ~7" 
Uandodno  Improvement  Commissioners  have  a  perfect  right  to   jufigdieti^n 
compel  the  stage  coach  drivers,  who  require  licences  to  drive,  to  -—Bnaeh  of 
come  before  them  and  make  their  applications  in  person.     We  law^-B^fiual 
are  told  that  this  case  has  been  brought  before  us  as  a  test  case  ^  ^^iL. 
and  therefore  it   ceases  to  be  a  trivial  case,  and  becomes  one  of  stage  eoaeh 
some   importance.     The  respondent  here  refuses  to   make   his     ^*^^''*^ 
application  for   a   licence  in    person,   and  a  number  of  persons  ^^^^l!!^ 
resolve  to   do   likewise,  and  they  bind  themselves  together  to    Liemi4se  re- 
defy  the  law.     In  fact  it  is  clear  the  law  has  been  broken.     The  fused  heeauee 
licensing  committee  did  not  refuse  to  hear  the  applications  for   ^^^^^^ 
licences,  but  they  insisted  that  the  applicants  should  come  before     ^  driver 
them  in  person  to  make  the  applications.     Had  they  a  right  to  so  penonatly^ 
insist  f     I  think  they  undoubtedly  had.     The  driver  Davies  did    ^**^JJ2j^{ 
not  come  before  them,  and  in  this,  no  doubt,  he  acted  in  concert  alr^p^rwruil 
with  others,  in  order  to  test  the  licensing  committee  in  carrying  aMendcmc&-- 
out  their  resolution.      In   addition  to  this,  the  respondent  has  ^^  ♦  ^^  ^*f*' 
acted  as  driver  of  a  stage  coach  without  having  any  licence  so  to    ^'     '  '* 
act.     He  has  therefore  been  guilty  of  a  breach  of  the  laws,  and 
an   offence  having  been    committed   the  justices    should  have 
convicted.     It  is  not  correct  to  say  that  the  respondent  failed  to 
obtain  a  licence  in  consequence  of  the  committee  refusing  to  hear 
his  application.     They  did  not  so  refuse ;  all  they  said  was  ''  You 
must  come  before  us  and  make  your  application  in  person,  other- 
wise we  cannot  grant  you  a  licence.''     This  they  are  entitled  to 
do.     The  respondent  failed  to  make  such  personal  application, 
and  therefore  did  not  obtain  a  licence.      He  acted  as  a  driver 
without  a  licence,  and  thereby   broke  the  law.     I  am  clearly  of 
opinion  he  ought  to   have  been  convicted,   and  that  the  justices 
ought  not  to  have  dismissed   the  charge  as  being  a  trivial  one. 
The  case  must  be  remitted  to  them  to  convict,  but  we  leave  it  to 
the  discretion  of  the  justices  as  to  what  fine  they  should  under  the 
circumstances  inflict  upon  the  respondent. 

Shith,  J. — I  am  entirely  of  the  same  opinion.  The  obtaining 
a  driver's  licence  is  a  personal  privilege,  and  the  men  must 
themselves  attend  before  the  licensing  committee,  and  make  their 
applications  in  person. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Belfrage  and  Vo,,  agents  for 
Ohamberlaine  and  Johnson,  Llandudno. 

Solicitors  for  the  respondent,  Marshall  and  Co,,  for  Pugh  and 
Bone,  Llandudno. 
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QUEEN'S  BENCH  DIVISION, 

Monday,  Feb.  15,  1892. 
(Before  Hawkins  and  Wills,  JJ.) 

BOGBBS   V.   BiCHABDS.  (a) 

Practice — Information — Summons — Two  offences  charged  in  one 
summons — Defect  only  in  substance— Summary  Jurisdiction  Act, 
1848  (11  ^12  Vict.  c.  43),  ss.  1,  10— Prevention  of  Cruelty  to 
Animals  Act,  1849  (12  ^13  Vict.  c.  42,  ss.  8,  14). 

The  defendants  were  charged  upon  one  information  and  in  one 
summons  under  the  Prevention  of  Cruelty  to  Animals  Act,  1849 
(12  ^13  Vict.  c.  42),  s.  8,  vnth  vmlawfully  using  a  place  for 
the  purpose  of  fighting  two  dogs,  and  with  encou/ra^vng,  aiding, 
and  assisting  at  the  fighting  of  sfwch  dogs. 

It  is  provided  by  the  Swmma/ry  Jv/risdiction  Act,  1848,  s.l,  that  no 
objection  shall  be  taken  to  any  summons  for  a/n  alleged  defect  in 
substance  or  in  form;  and  by  sect.  10  that  every  complaint 
shall  be  for  one  matter  of  com/plaint  only,  and  not  for  two  or 
more  matters  of  complaint,  and  every  information  shall  be  for 
one  offence  only,  and  not  for  two  or  more  offences. 

The  objection  wa^  taken  on  behalf  of  the  defendants  that  the 
summons  was  bad  upon  the  ground  that  the  complaint  against 
them  was  for  two  matters  of  complaint. 

Held,  that  the  objection  to  the  summons  was  for  a  defect  in  sub^ 
stance  only,  and  must  be  overruled. 

THIS  was  a  case  stated  for  the  opinion  of  the  conrt  by  the 
stipendiary  magistrate  for  the  WolyerHampton  and  Sonth 
Staffordshire  District,  and  was  in  the  following  terms : 

1.  The  defendants  were  on  the  20th  day  of  October,  1891, 
charged  before  me,  sitting  as  a  Court  of  summary  jurisdiction  at 
Wednesbury,  on  the  prosecution  of  the  inspector  of  the  Boyal 
Society  for  the  Prevention  of  Cruelty  to  Animals,  for  that  they 
did,  *'  on  the  4th  day  of  September,  1891,  at  Darlaston,  in  the 
county  aforesaid,  unlawfully  use  a  place,  to  wit,  a  room,  at  The 
Old  George  Inn,  at  Darlaston,  for  the  purpose  of  fighting  two 
dogs,  and  did  encourage,  aid,  and  assist  at  the  fighting  of  such 
dogs/' 

2.  Objection  was  taken  on  behalf  of  the  defendants  at  the 
commencement  of  the  hearing  that  the  information  disclosed 
two  ofiences,  the  first  being  under  the  first  portion  of  sect.  8  of 

(a)  Reported  by  W.  H.  Hobsfall,  Esq.,  Barrister-at-Law. 
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the  Prevention  of  Ornelty  to  Animals  Act  (12  &  13  Vict.  o.  92),      Rogbbb 

and  the  second  offence  under  the  latter  part  of  the  same  section,    „ J'- 

and  that  1   bad  no  power  then  to  amend  the  summons,  as  by        

sect.  14  every  complaint  must  be   made  within  one   calendar        1892. 
month  after  the  cause  of  complaint  had  arisen.  p  "T"__ 

3.  I  was  of  opinion  that  the  offences  charged  were  separate  informatioji^ 
offences   under  sect.    3,  inasmuch  as    separate   penalties   were    Summons— 
imposed  for  "  usin? "  a  room,  and  "  encouraging,  aiding,  &c.,"  J^®  offences 
at  the  fight,  and  that  the  information  and  summons  were  bad.     I  '^itoZ'-^ 
also  refused    to  amend  the  information  and  summons,  as  that      Defect  in 
would  practically  be  granting  a  new  summons  after  the  expira-   suhetwnce-- 
tion  of  the  limit  imposed  by  sect.  4.  ^  ^l  ^^  j  j^' 

4.  The  prosecutor  being  dissatisfied  with  my  determination, 
as  being  erroneous  in  point  of  law,  duly  applied  to  me  in 
writing,  on  the  27th  day  of  October,  1891,  to  state  a  case  in 
writing  for  the  opinion  of  this  Honourable  Court,  and  he  further 
has,  this  day,  entered  into  his  recognisance  to  duly  prosecute 
the  appeal,  pursuant  to  the  Summary  Jurisdiction  Act,  1879. 

5.  The  question  for  this  honourable  court  is  whether  my 
decision  as  stated  in  paragraph  3  of  this  case  is  correct  in  law. 

The  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
enacts 

Sect.  1.  .  .  .  provided  also,  that  no  objection  shall  be  taken  or  allowed  to  any 
information,  complaint,  or  summons  for  any  alleged  defect  therein  in  substance  or  in 
form,  or  for  any  variance  between  such  information,  complaint,  or  summons,  and  the 
evidence  adduced  on  the  part  of  the  informant  or  complainant  at  the  hearing  of  such 
information  or  complaint  as  hereinafter  mentioned ;  but  if  any  such  variance  shaU 
appear  to  the  justice  or  jastices  present  and  acting  at  such  hearing  to  be  such  that 
the  party  so  summoned  and  appearing  has  been  thereby  deceived  or  misled,  it  shaU 
be  lawful  for  such  justice  or  justices,  upon  such  terms  as  he  or  they  shaU  think  fit,  to 
adjourn  the  hearing  of  the  case  to  some  future  day. 

Sect.  10.  .  .  .  and  every  such  complaint  shall  be  for  one  matter  of  complaint 
only,  and  not  for  two  or  more  matters  of  complaint ;  and  every  such  information 
shall  be  for  one  offence  only  and  not  for  two  or  more  offences. 

The  Prevention  of  Cruelty  to  Animals  Act,  1849  (12  &  13 
Vict,  c.  92)  provides  as  follows : 

Sect.  8.  That  every  person  who  shall  keep  or  use  or  act  in  the  management  of  any 
place  for  the  purpose  of  fighting  or  baiting  any  bull,  bear,  badger,  dog,  cock,  or  other 
kind  of  animal,  whether  of  domestic  or  wild  nature,  or  shall  permit  or  suffer  any 
place  to  be  so  used,  shall  be  liable  to  a  penalty  .  .  .  and  every  person  who  shall 
in  any  manner  encourage,  aid,  or  assist  at  the  fighting  or  baiting  of  any  bull,  bear, 
badger,  cock,  or  other  animal  as  aforesaid  shall  foiieit  and  pay  a  penalty  not  exceeding 
five  pounds  for  every  such  offence. 

Sect.  14.  That  every  complaint  under  the  provisions  of  this  Act  shall  be  made 
within  one  calendar  month  after  the  cause  of  such  complaint  shall  arise. 

Colam  for  the  prosecutor. — It  is  submitted  that  the  magis- 
trate was  wrong  in  holding  that  the  summons  and  information 
were  bad.  The  objection  of  the  defendants  only  alleged  a 
defect  in  substance,  and  ought  under  sect.  1  of  11  &  12  Yict. 
c.  43,  not  to  have  been  allowed.  The  case  might  have  been 
adjourned,  or  the  magistrate  might  have  called  upon  the  prose- 
cution to  elect  which  of  the  offences  they  would  charge  the 
defendants  with.      It  was  held  in  Bartholomew  v.    Wiseman 
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R00BB8      (heard  on  the  9th  day  of  December^  1891,  and  not  reported) 
BiaaAXDB         ^^  ^^  information^  which  charged  two  persons^  one  with  causing 

'    and  the  other  with  committing  cruelty^  was  good. 

1892.  The  defendants  did  not  appear. 

ProcWca—        Hawkinb,  J. — I  am  of  opinion  that  this  case  mast  go  back  to 
Information  ^^^  magistrate^  who  should  not  have  dismissed  the  complaint 
Bwmmont^  laid  before  him.     The  magistrate  dismissed  the  casCi  npholdiog 
Twot^enees  ^y^Q  objection  which  was  raised  on  behalf  of  the  defendants  that 
gumnwM—   ^^^  information  disclosed  two  offences,  and  that  he  had  no  power 
Defect  in     to  amend  the  summons^  becaose  every  complaint  under  the  Pre- 
ii^^iS^i  ^^^^^^^^^  Cruelty  to  Animals  Act,  1849,  s.  3,  must  be  made  within 
c  43  s«.  1  10!  ^^^  calendar  month  after  the  cause  of  complaint  has   arisen. 
Now,  in  my  opinion,  the  case  comes  within  the  provision  of 
sect.  10  of  the  Summary  Jurisdiction  Act,  1848,  which  enacts 
that  every  complaint  shall  be  for  one  matter  of  complaint  only 
and  not  for  two  or  more  matters  of  complaint,  and  every  infor- 
mation shall  be  for  one  offence  only  and  not  for  two  or  more 
offences^  and  the  fact  of  there  being  two  offences  charged  in  the 
information   would  make  it  bad  if  there  were  no  further  pro- 
vision  dealing  with   such    a   case.     But   sect.    1    of  the   same 
Act   provides :   [Reads   it.]     I   should   say  that    the    objection 
taken  to   this   information   was  an  objection  to    an  informa- 
tion  for  an    alleged    defect    therein    in    substance   within  the 
meaning  of  the  section,  and  the  magistrate  if  he  had  thought  fit, 
could  have  adjourned  the  hearing  of  the  case  to  some  future 
day  in  order  to  give  the  defendants  an  opportunity  of  preparing 
their  defence.     But,  it  further  seems  to  me  to  be  good  sense 
that,  if  a  person  is  summoned  for  committing  two  offences,  and 
takes  objection  to  being  tried  for  the  two  offences  at  the  same 
time,  the  justices  can  remedy  the  defect  by  trying  him  for  one 
offence  and  not  taking  any  notice  of  the  second  charge  against 
him.     Our  attention  has  been  called  to  the  case  of  Bartholomew 
V.  Wiseman  (not  reported),  in  which  it  was  held  that  an  infor- 
mation  was   good   which   charged   two   different  persons  with 
separate  offences,  namely,  one  with  causing  cruelty  to  an  animal^ 
and  the  other  with  committing  the  cruelty.     That  decision  cer- 
tainly confirms  the  opinion  which  I  hold  that  the  magistrate  was 
wrong  in  the  present  instance,  and  the  case  must  be  remitted 
back  to  him  with  this  expression  of  our  opinion. 

Wills,  J. — I  am  of  the  same  opinion.  The  scheme  of  the 
Summary  Jurisdiction  Act^  1848^  is  quite  plain.  A  summons  is 
not  to  be  got  rid  of  merely  because  there  is  some  mistake  in 
substance  or  in  form,  but  the  justices  are,  if  they  think  it 
necessary,  to  adjourn  the  case.  But,  on  the  other  hand,  if  there 
is  a  substantial  alteration  in  the  charge  the  information  may  then 
be  dismissed.  The  case  must  go  back  to  the  magistrate  for  him 
to  deal  with  it  upon  its  merits. 

Oase  remitted. 
Solicitor  for  the  prosecutor,  A.  Leslie.  \ 
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Mmday,  Feb.  15,  1892. 

(Before  Hawkins  and  Wills,  JJ.) 

Thi  Botal  Colligb  of  Yetbbinabt  Subobons  17.  Robinson,  (a) 

Misrepresentation — Veterina/ry  swrgeon — Qualification — "  Veteri- 
nary forge" — Veterinary  Surgeons  Act,  1881  (44  8f  45  Vict,  c. 
62),  s.  17. 

The  Veterinary  Swgeons  Act,  1881,  provides  thai  any  unqualified 
person  who  takes  or  uses  the  title  of  veterinary  surgeon  or 
veterina/ry  practitionery  or  any  name,  title,  addition,  or 
description  stating  that  he  is  a  veterinary  surgeon  or  a 
pract%tioneT  of  veterinary  surgery,  or  of  any  branch  thereof,  or 
is  especially  qualified  to  practise  the  same,  shall  be  liable  to  a 

f^* 
The  defendant,  who  was  not  a  properly  qualified  veterinary  surgeon, 

carried  on  the  bu^ness  of  a  shoeing  smith,  and  had  in  a  promi- 
nent place  on  his  business  premises  and  on  his  billheads  the 
words,  "  J,  Bobinson,  Veterinary  Forge,'* 
Held,  that  the  defendant  had  thereby  contravened  the  above 
provision,  as  he  had  held  himself  out  as  specially  qualified  to 
practice  veterinary  surgery, 

THIS  was  a  case  stated  by  one  of  the  stipendiary  magistrates 
of  the  metropolis,  sitting  at  the  West  London  Police-conrt^ 
nnder  the  Summary  Jnrisdiction  Act  1879,  and  was  in  the 
following  terms : — 

1.  On  the  8th  day  of  December,  1891,  an  information  came  on 
for  hearing  before  me,  of  which  the  following  is  a  copy  : 

In  the  Metropolitan  Polioe-oonrt^  holden  at  Hammenunith,  the  1st  day  of  December, 
1891. 

The  information  of  the  Royal  College  of  Veterinary  Sni^ona,  of  No.  10,  Bed 
Lion  Square,  in  the  Oonnty  of  Middlesex ;  and  the  deposition  of  Charles  Davis,  of  S2, 
Essex-street,  Strand,  in  the  County  of  Middlesex,  solicitor's  clerk,  who,  npon  oath, 
states  that  John  Robinson,  of  (U,  King-atreet,  High-street,  Kensington,  in  the 
County  of  Middlesex,  not  being  on  the  register  of  Teterinary  surgeons,  and  not 
holding  at  the  time  of  the  passing  of  the  Yeterinary  Surgeons  Act,  1881,  the  vete- 
rinary certificate  of  the  Highland  and  Agricultural  Society  of  Scotland,  did  on  the 
28th  day  of  November,  1891,  at  6a,  King-strsetk  Higfa*street,  Kensington,  aforesaid, 
unlawfidly  use  and  take  an  addition  and  description  stating  that  he  was  specially 
qualified  to  practice  a  branch  of  veterinary  surgery  contrary  to  sect.  17  of  the  afore- 
said statute. 

(a)  Reported  by  W.  H.  Hobstall,  Esq.,  Barrister-at-Law» 
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The  Rot^l       2.  The  said  information  was  laid  under  sect.  17  of  44  &  45 
OoLLMB  OF   Yict.  c.  62,  which  is  as  follows : 

SuBOBONS  Sect  17  (1).  If  after  the  Slat  day  of  December,  1888,  any  person  other  than  a 

V.  person  who  for  the  time  being  is  on  the  register  of  veterinary  surgeons,  or  who  at  the 

Robinson,  time  of  the  passing  of  this  Act  held  the  veterinary  certificate  of  the  Highland  and 

Agricultural  Society  of  Scotland,  takes  or  uses  the  title  of  veterinary  surgeon  or 

1892.  veterinary  practitioner,  or  any  name,  title,  addition  or  description  stating  that  he  is  a 

veterinary  surgeon  or  a  practitioner  of  veterinary  surgery,  or  of  any  branch  thereof, 

Miarepere'     or  is  specially  qualified  to  practise  the  same,  he  shall  be  liable  to  a  fine  not  exceeding 
gentation —    twenty  pounds. 

"  Veterinary       (2).  From  and  after  the  same  day  a  person  other  than  as  in  this  section  mentioned 

forge " —      shall  not  be  entitled  to  recover  in  any  court  any  fee  or  charge  for  performing  any 

Vetervnary     veterinary  operation,  or  for  giving  any  veterinary  attendance  or  advice,  or  for  acting 

Surgeoru  Act,  in  any  manner  as  a  veterinary  surgeon  or  veterinary  practitioner,  or  for  any  practising 

1881.         in  any  case  veterinary  surgery  or  any  branch  thereof. 

3.  On  behalf  of  the  prosecution  it  was  proved  that  the  defen- 
dant John  Robinson  was  not  on  the  register  of  veterinary 
surgeons^  and  did  not  hold  a  veterinary  certificate  of  the  High- 
land and  Agricultural  Society  of  Scotland 

4.  That  the  defendant  was  a  shoeing  smith,  and  had  for  the 
]ast  twenty-five  years  displayed  in  a  prominent  place  on  his 
business  premises  and  on  billheads  the  following  words : 
"  J.  Robinson,  veterinary  forge,  and  at  Shepherd's  Bush.'' 

5.  The  prosecution  contended  that  the  defendant  thereby  used 
a  description  stating  that  he  was  specially  qualified  to  practise  a 
branch  of  veterinary  surgery. 

6.  It  did  not  appear  to  me  that  the.  words  '*  veterinary  forge  " 
constituted  an  addition  or  description  stating  that  the  defendant 
John  Robinson  was  specially  qualified  to  practice  a  branch  of 
veterinary  surgery  within  the  meaning  of  the  Act,  and  as  the 
prosecution  did  not  adduce  evidence  as  to  the  meaning  of  the 
words  *^  veterinary  forge,"  I  dismissed  the  information. 

The  prosecution  have  applied  to  me  to  state  a  case  on  the 
ground  that  my  said  decision  was  erroneous  in  point  of  law. 
The  question  for  the  opiDion  of  the  court  is,  does  the  use  by  the 
defendant  of  the  words  above  set  out  constitute  an  offence  against 
sect.  17  of  the  said  Act  7 

If  it  does  the  case  is  to  be  remitted  to  me  to  convict. 

If  not  the  dismissal  is  to  stand.  Given  under  my  hand  this 
6th  day  of  January,  1892,  at  the  police-court  aforesaid. 

A.  0.  PlOWDKN. 

Lumley  Smith,  Q.C.  (with  him  Colam)  for  the  prosecutors. — 
It  is  submitted  that  the  magistrate  was  wrong,  and  should  have 
convicted  the  defendant.  By  using  the  words  ''veterinary 
forge "  the  defendant  has  held  himself  out  as  specially  qualified 
to  practise  veterinary  surgery.  Any  person  who  saw  these 
words  put  up  would  think  that  if  he  took  his  horse  to  be  shod  at 
the  defendant's  yard  that  he  would  have  the  advantage  of  having 
his  horse  attended  by  a  person  who  had  some  veterinary  know- 
ledge. The  notice  implies  that  this  was  more  than  an  ordinary 
forge.  It  was  to  meet  such  cases  as  the  present  that  this  pro- 
vision was  inserted  in  the  Act. 
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Oeorge  MUott  for  the  defendant. — There  is  no  right  of  appeal   Thb  Rotal 
in  this  case,  as  there  is  no  question  of  law  to  be  decided,  bat   ^ollbgb  of 
only  one  of  fact.     It  was  so  held  in  a  case  where  a  person  was     surukons 
charged  under  the  Medical  Act  (21  &  22  Yict.  c.  90>   s.  40),  v. 

with  contravening  the  provisions  of  that  section  by  using  the     ^"^^^* 
words  ''  surgeon  and  mechanical  dentist  on  his  door  plate  :  {Ladd        1892. 
V.  Oould,  1  L.  T.  Rep.  N.  S.  325.)      The  prosecution   in  the         — 
present  case  called  no  person  who  had  been  misled  by  the  notice     ^^^*L 
put  up  by  the  defendant,  although  it  has  been  up  for  twenty-five    «« veterinary 
years.    [Wills,  J. — It  would  be  no  offence  prior  to  1881  to  have     forge"^ 
the  notice  board  up.]  VeUrinwry 

Lumley  Smith  in  reply. — There  is  a  mixed  question  of  law  and  '**^^i88i.  ^  * 
fact  to  be  decided,  and  the  right  of  appeal  in  such  a  case  is  clear. 
It  is  the  same  class  of  question  as  arose  in  Reg.  v.  /.  Bridge,  Esq. 
(17  Cox  C.  C.  66 ;  62  L.  T.  Hep.  N.  S.  297 ;  24  Q.  B.  Div.  609), 
where  the  point  in  dispute  was,  whether  cinders  were  trade  refuse 
within  the  meaning  of  the  Metropolis  Management  Act,  1855.  In 
another  case  under  the  Medical  Act  (21  &  22  Vict.  c.  90),  where 
a  surgeon  prefixed  the  title  ^'  Dr."  to  his  name  on  his  door,  the 
facts  were  all  gone  into  on  a  case  stated  for  the  opinion  of  this 
court :  {Ellis  v.  Kelly,  30  L.  J.  35,  M.  0.) 

Hawxins,  J. — I  am  of  opinion  that  the  magistrate  ought  to 
have  convicted  the  defendant  in  this  case.  Now,  the  preamble 
to  the  Veterinary  Surgeons  Act,  1881  (44  &  45  Vict.  X3.  62), 
shows  clearly  what  the  object  of  the  statute  is,  for  it  says, 
''whereas  it  is  expedient  that  provision  be  made  to  enable 
persons  requiring  the  aid  of  a  veterinary  surgeon  for  the  cure 
or  prevention  of  diseases  in  or  injuries  to  horses  and  other 
animals  to  distinguish  between  qualified  or  uaqualified  practi- 
tioners.'' Now,  nothing  in  my  opinion  is  so  likely  to  cause  pain 
and  disease  to  a  horse  as  improper  shoeing.  Then,  as  to  the 
earlier  provisions  of  the  Act,  I  do  not  trouble  myself,  as  they  do 
not  apply  to  this  case  until  we  reach  sect.  16,  which  enacts  that 
a  person  who,  not  being  a  fellow  or  member  of  the  Royal  College 
of  Veterinary  Surgeons,  takes  or  uses  any  name  or  description 
by  means  of  initials  or  letters  placed  after  his  name  stating  or 
implying  that  he  is  a  member  or  fellow  of  the  college,  renders 
himself  liable  to  a  certain  penalty.  Then  the  next  section,  sect. 
17,  sub-sect.  1,  runs  thus  :  ''  If,  after  the  3l8t  day  of  December, 
1883,  any  person  other  than  a  person  who  for  the  time  being  is 
on  the  register  of  veterinary  surgeons,  or  who  at  the  time  of  the 
passing  of  this  Act  held  the  veterinary  certificate  of  the  Highland 
and  Agricultural  Society  of  Scotland,  takes  or  uses  the  title  of 
veterinary  surgeon  or  veterinary  practitioner,  or  any  name,  title, 
addition,  or  description  stating  that  he  is  a  veterinary  surgeon 
or  a  practitioner  of  veterinary  surgery,  or  of  any  branch  thereof, 
or  is  specially  qualified  to  practise  the  same,  he  shall  be  liable 
to  a  fine  not  exceeding  twenty  pounds."  Now,  let  us  consider 
what  the  offence  is  with  which  the  defendant  is  charged.  It  is 
that  he,  not  being  on  the  register  of  veterinary  surgeons,  and 


480  CRIMINAL  LAW  GASES. 

Thi  Rotal  not  holding  at  the  time  of  the  passing  of  the  above-mentioned 

^^"*^B  OF  ^Q^  ^jjQ  veterinary  certificate  of  the  Highland  and  Agricaltnral 

SuROBOMs     Society  of  Scotland,  did  unlawfully  ase  and  take  an  addition 

V.  and  description  stating  that  he  was  specially  qualified  to  practise 

BOKN0OK.     ^  branch  of  veterinary  surgery.     Now,  this  is  what  he  actually 

iggi,        did;   he  carried  on    a  shoeing  forge,  and  he    displayed    in    a 

•; —        prominent  place  on  his  business  premises  the  words,  "J.  Bobin- 

^^JTj^**     son,  veterinary  forge/'     It  is  quite  true,  that  by  doing  this  he 

<•  Veterinary  ^^^^  ^^^  ^^7  ^^  ^^  many  words  that  ho  is  skilled  in  veterinary 

forge "—     Science,  but  any  person  seeing  this  notice  would  naturally  come 

Veterinary    ^  ^hg  conclusion  that    the   person  carrying  on  business    was 

^1881.  ^ '  scientifically  capable  of  doing  the  work  which  he  held  himself 

out  to  do.     This  seems  to  me  to  be  the  very  kind  of  case  that 

this  Act  was  passed  to  prevent.     The  defendant  no  doubt  was 

a  skilled  sheer,  but  still  he  had  no  veterinary  knowledge.     There 

is  no  question  here  of  intention  upon  the  part  of  the  defendant 

to  defraud  anybody  by  the  notice  he  put  up,  and  the  case  which 

has  been  quoted  to  us  would  only  have  been  in  point  if  there 

had  been  some  such  intention.     People  must  learn  that  they  must 

not  use  terms  which  are  likely  to  deceive  the  public.     This  being 

my  opinion,  the  case  must  be  remitted  to  the  magistrate,  with 

the  intimation  from  us  that  he  ought  to  have  convicted  the 

defendant. 

Wills,  J.—  I  am  of  the  same  opinion.  When  the  section 
speaks  of  a  person,  stating  that  he  is  specially  qualified  to  practise 
veterinary  surgery,  it  does  not,  in  my  opinion,  mean  that  the 
person  must  state  that  he  holds  any  diploma  or  certificate,  but 
the  word  qualified  is  used  in  a  more  general  sense.  And  I  think 
that  the  expression  used  in  this  case,  ''  veterinary  forge,''  implies 
plainly  that  any  person  taking  horses  there  would  get  the 
advantage  of  certain  veterinary  knowledge  on  the  part  of  the 
person  employed.  I  therefore  also  think  that  the  defendant 
should  have  been  convicted. 

Case  remitted. 
Solicitor  for  the  prosecutors,  O.  Thatcher. 
Solicitor  for  the  defendant,  /.  Haynea. 
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Saturday^  Feb.  6. 

(Before  Hawkins  and  Wills,  JJ.) 

FiLSHiB  (appellant)  v.  Evinoton  (informant),  (a) 

Adulteration — Milk  —  Agreement  to  supply  —  Purchaser  paying 
carriage  from  pla^e  of  consignment — "  Place  of  delivery  "  vnthin 
sect.  8  of  the  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879 
(42^43  Vict.  c.  SO). 

Sect.  3  of  the  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879 
(42  4*  43  Vict.  c.  30)  provides  that  the  inspector  "  may  procure 
at  the  plaice  of  delivery  any  sample  of  milk  in  the  course  of 
delivery  to  the  purchaser "  for  the  purpose  of  making  an 
analysis  of  the  same.  The  appellant,  a  farmer,  who  had  entered 
into  an  agreement  to  supply  milk  to  a  dairy  company,  to  be 
"delivered  at  Hull,"  and  the  purchasers  to  pay  the  carriage, 
consigned  two  chums  of  milk  from  C.  to  the  purchasers  at 
Hull,  where  on  its  arrival  at  the  station  samples  were  taken  by 
the  respondent,  and  on  analysis  were  found  to  be  adulterated. 
The  appellant  was  convicted  and  fined. 

Held,  that  the  conviction  was  right ;  that  Hull  was  the  pla^e  of 
delivery,  and  not  0.,  although  the  purchasers  had  paid  the 
carriage  of  the  milk  from  the  latter  place. 

CASE  stated  by  the  justices  of  the  peace  in  and  for  the 
borough  of  Kingston-upon-HuU,  who  had  convicted 
appellant  of  an  offence  under  sect.  3  of  the  Sale  of  Food  and 
Drugs  Amendment  Act,  1879  (42  &  43  Vict.  c.  30). 

The  question  raised  was  as  to  the  interpretation  of  the  words 
'^  place  of  delivery  '*  in  the  above  section  as  regards  their 
application  to  an  agreement  which  is  in  common  use  in  contracts 
in  the  milk  trade,  viz.,  to  supply  milk,  the  purchaser  paying  for 
the  carriage  thereof  from  the  place  of  consignment.  The 
material  facts  set  out  in  the  stated  case  were  as  follows  : — 

On  the  4th  of  May,  1891,  an  agreement  in  writing  was  made  and 
entered  into  between  the  appellant  of  the  one  part  and  Lawrence 
Watson  on  behalf  of  the  '^Farmers  and  Cleveland  Dairies 
Company  Limited "  (herein  called  the  purchasers)  of  the  other 
part,  whereby  the  appellant  agreed  to  supply  the  purchasers  the 
whole  of  his  dairy  of  good  new  milk  of  the  best  quality,  with  all 
its  cream  on,  from  the  Ist  May,  1891,  to  the  31st  March,  1892. 

(a)  Reported  by  T.  R.  Bridqwatbb,  Esq.,  Barriiter.at-Law. 
VOL.  XVII.  I  I 
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FiusBiB  The  second  clause  of  the  said  agreement  was  as  follows  : 

EviNOTON.  ^^  ^^  farther  agreed  that  the  milk  shall  he  delivered  at  London,  or  at  such  other 
___,  '  station  as  the  purchasers  hy  any  of  their  authorised  officers  or  servants  may  from 
1892  ^^^^  ^  ^^°*®  appoint.    Carriage  to  he  paid  hy  the  purchasers. 

Ad  It     t'  ^^  ^^®  admitted  by  the  appellant  that  Hull  was  one  of  the 

of  foodr—     stations  to  which  the  milk  was  appointed  to  be  sent. 

*' Place  of        The  appellant  in  pursuance  of  the  said  agreement  consigned 

dsUvery'*-—  ^wo  churns  of  new  milk  from  Castle  Donnington  Station  to  a 

^i^iymilk  ^^'  Grcorge  Henry  Blake^  the  manager  of  the  Company  at  Hull. 

—  Carriage  and  the  purchasers  paid  the  carriage  of  such  milk  from  Castle 

from  place  of  Donnington  to  the  various  towns  to  which  it  was  from  time  to 

«»!d  frT^Ir-  *™®  consigned  at  the  request  of  the  company,  as  provided  by 

chaser—     clause  2  of  the  said  agreement.     The  respondent  went  to  the 

42  4"  43  Vict  Hull  and  Barnsley  Railway  Station,   Cannon-street,   Hull,  and 

c.  30, 9.  3.    awaited  the  arrival  of  the  train  by  which  the  milk  was  consigned. 

On  the  arrival  of  the  train  the  said  two  churns  of  milk  were  taken 

from  the  van  and  placed  by  the  railway  officials  on  the  platform. 

Immediately  thereupon  and  before  possession  was  taken  by  the 

company  the  respondent  took  a  sample  of  milk  from  one  of  the 

churns  and  divided  it  into  two  parts.     He  sealed  both  parts,  and 

marked  them  '^  No.  1  /^  and  handed  one  of  such  parts  to  James 

Baynes,  public  analyst  for  the  said  borough,  for  analysis,  and  the 

remaining  sample  he  subsequently  produced  in  court.     It  was 

further  proved  by  a  certificate  of  the  said  analyst  that  the  sample 

of  milk  marked  '^No.  1,^'  and  handed  to  him  by  the  respondent, 

was  adulterated  with  at  least  six  per  cent,  of  added  water. 

The  appellant  was  convicted  and  fined. 

Hextall  on  behalf  of  the  appellant. — The  question  here  is,  what 
is  the  meaning  of  ^^  place  of  delivery  V  It  is  submitted  that  the 
conviction  was  wrong  in  point  of  law,  for  on  the  facts  of  the  case 
as  proved  and  admitted  before  the  justices  the  delivery  of  the 
milk  by  the  appellant  to  the  purchasers  was  completed  at  Castle 
Donnington,  and  not  at  Kingston-upon-Hull,  for  the  milk  was 
carried  from  the  former  station  at  the  expense  of  the  purchasers, 
and  thus  it  was  in  effect  delivered  to  them  there,  and  therefore 
when  the  samples  were  taken  at  Hull  the  milk  was  no  longer  in 
course  of  delivery  to  the  purchasers.  Consequently  the  require- 
ment of  sect.  8  had  not  been  complied  with.  The  words  of  the 
statute  are  hard  and  fast,  and  one  of  the  conditions  precedent  to 
a  prosecution  under  this  section  is,  that  the  milk  must  bo  obtained 
^'  in  course  of  delivery,'^  which  had  not  been  done  here.  Every 
antecedent  step  to  a  prosecution  must  exist  before  a  prosecution 
can  be  properly  commenced;  here  a  most  important  step  is 
wanting,  consequently  the  justices  had  not  jurisdiction  to  hear 
the  case,  and  the  conviction  was  wrong.  The  justices  appear  to 
have  founded  their  judgment  solely  upon  the  word  "delivery  "  in 
the  agreement.  [Wills,  J. — The  agreement  says  the  delivery  is 
to  be  at  Hull ;  why  should  we  say  it  is  to  be  anywhere  else  ?] 
Montague  Lush,  for  the  respondent  was  not  called  upon. 
Hawkins,  J. — I  am    of   opinion  that  the  conviction  by  the 
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justices  was  right.     The  appellant  and  the   purchasers  agreed  Filshib. 

under  the  contract  that  the  milk  was  to  be  delivered  at  Hull,  and  j.^jjq^^ 

I  have  not  the  least  doubt  that  that  was  the  "  place  of  delivery  "  

within  sect.  3  of  the  Act.     It  seems  to    me   quite  immaterial  1892. 

whether  the  purchasers  paid  for  the  carriage  of  the  milk  from,  the  ,.  TTliUiyn 

place  of  consignment  or  not.     Whether  they  did  so  or  not  does  ^Z  food— 

not  alter  the  fact  that  it  was  agreed  by  the  parties  to  deliver  the  "Place  of 

milk  at  Hull,  and  that  the  milk  was  in  fact  delivered  there,  Hull  ^^^^^"iZ  / 

being  the  place  where  they  had  a  place  of  business.  «upply  milk 

Wills,  J. — I  am  entirely  of  the  same  opinion.  —Carriage 

Conviction  affirmed.  from  place  of 

Solicitors  for  the  appellant,  F.  Fifz-Payne,  agent  for  Clifford  ^^^^  p^. 
and  Perkins,  Loughborough.  chaser— 

Solicitors  for  the  respondent,  Cunliffe  and  Davenport,  agents  ^  #  43  '^♦c^. 
for  Town  Clerk,  Hull.  *  "'  ^^'  '*  ^• 


CROWN  OASES  RESERVED. 

Saturday,  Jan,   23. 

(Before  Hawkins,  Wills,  Lawbance,  Wright,  and  Ooluns,  JJ.) 

Reg.  v.  Olabeson  and  others,  (a) 

Unlawful  cLssemhly—^Assemhly  of  persons  for  a  lawful  object — 
Commission  of  acts  likely  to  lead  to  breach  of  the  pea^e — Igno- 
rance as  to  effect  of  so  doing — Sufficiency  of  evidence  to  support 
conviction. 

The  marching  of  nine  men,  carrying  with  them  musical  instrvr- 
ments,  upon  a  Sunday  through  the  public  streets  of  a  town  {in 
which  town  processions  other  than  those  of  Her  Majesty's  naval, 
military,  and  volunteer  forces  are  prohibited  from  taking  place 
on  Sunday,  if  accompanied  by  instrumental  music)  is  no  evidence 
of  an  unlawful  assembly  {although  the  so  marching  is  calculated 
to  and  does  excite  others  to  the  commission  of  a  breach  of  the 
peace)  if  such  men  did  not  know  that  their  acts  were  calculated 
to  lead  to  a  breach  of  the  jyeace. 

But,  quaere,  whether  where  two  or  more  persons  are  assembled 
together  in  pursuit  of  a  common  object,  lawful  in  itself,  and  in 
the  carrying  out  of  such  object  do  something  which  may  lead  to 
a  breach  of  the  peace  {or  which  is  calculated  to  lead  others  to 

(a)  Reported  by  R.  Ounninoham  Glen,  Esq.,  Barristor-at*Law. 

I  I  2 
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Rbo.  believe   that  a  breach  of  the  peace  will   be  committed),  8uch 

n    ^' ^  assembly  does  not   amount   at  common   law   to   an  unlawful 

AND  0THBB8.        assemoty. 

^^^^'       /^ ASB  stated  by  Hawkins,  J.  as  follows  : — 

UmXawful       ^"^ 

assembly—       These     nine    defendants    were     tried    before     me    at    the 
f"^\i^  November  Sessions    of    the   Central   Criminal    Court  upon  an 
^m^otnmiS'   indictment  which  had  been  found  by  the  grand  jury  at  the  last 
sum  of  acts    Lewes  Summer  Assizes,  and  removed  by  order  of  the  Court  of 
tending  to     Qoeen^s  Bench  to  the  Central  Criminal  Court  for  trial. 
vMM^Iano'       ^^^^  indictment  contained  six  counts,   the  first,   second,  and 
ranee  as  to    third  charging  the  defendants  with  conspiring  to  contravene  the 
probable     provisions  of    the  Eastbourne    Improvement  Act,  1885.     The 
effect  of  acts,  remaining  three  counts  charged  the  defendants  with  an  unlawful 
assembly.     On  each  count,    except  the   fourth,  the   defendants 
were  acquitted.     On  the  fourth  the  jury  found  each  of  the  defen- 
dants guilty. 

I  reserved  the  following  case  for  the  opinion  of  the  Court  for 
Crown  Cases  Reserved : — 

By  sect.  169  of  the  Eastbourne  Improvements  Act,  1885,  it  is 
in  substance  enacted  that  "No  procession^'  (except  of  Her 
Majesty's  naval,  military,  and  volunteer  forces)  "  shall  take  place 
in  the  borough  of  Eastbourno  on  a  Sunday  accompanied  by 
instrumental  music.'' 

The  defendants  were  charged  in  the  fourth  count  of  the  indict- 
ment (upon  which  alone  the  question  for  the  court  is  reserved) 
for  that  they  ''  on  the  day  aforesaid,"  being  Sunday,  in  the 
borough  aforesaid  unlawfully  did  assemble  and  gather  together 
armed  and  provided  with  drums,  cornets,  and  horns,  and  other 
musical  instruments  to  disturb  the  peace  of  our  said  Lady  the 
Queen,  and  being  so  assembled  and  gathered  together  armed 
and  provided  with  musical  instruments  as  aforesaid,  did  then 
and  there  unlawfully  make  a  great  noise,  tumult,  and  dis- 
turbance, and  did  then  and  there  continue  making  such  noise, 
tumults  and  disturbance  for  the  space  of  an  hour  or  more  then 
next  following,  to  the  great  disturbance  and  terror  of  liege 
subjects  of  our  said  Lady  the  Queen  residing  and  being,  and  of 
all  other  the  liege  subjects  of  our  said  Lady  the  Queen  then 
passing  and  repassing  along  the  Queen's  common  highways 
there,  in  contempt  of  our  said  Lady  the  Queen  and  the  laws  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lady  the  Queen,  her  Crown,  and 
dignity. 

Mr.  Willis,  Q.C.,  for  the  defendants,  after  the  defendants  had 
pleaded'^  not  guilty,"  asked  me  to  quash  the  conviction  upon 
the  ground  that  it  did  not  describe  any  offence  amounting  to  an 
unlawful  assembly.  His  chief  objection  being  that  the  alleged 
acts  of  the  defendants  were  not  stated  to  have  been  "  riotously 
or  tumultuously  done:"  (cited  2  Chitty  C.  L.  488;  Hawk.  P.  C, 
Book  L,  c.  65.) 
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I  declined^  however,  to  stop  the  case  theD^  but  reserved  to  Rwa. 

myself  liberty  to  submit  the  validity  of  the  count  to  this  Court  in  qi^^^^^^ 

case  of  necessity.  and  oiwibs. 

I  ask  the  Court,  therefore,  to  pronounce  its  opinion  whether  

the  count  is  good  or  bad,  confioing  the  question  merely  to  the  |^" 

points  argued  by  Mr.  Willis.                                                            ,  Unlawful 

In   support  of  the   indictment   the   following   evidence   was  assembVy— 

^iven  :  Assembly  for 

I  can  best  send  a  copy  of  my  notes,  for  I  have  no  other  minute  ^commis- 
of  it,  but  if  either  party  desires  to  use  a  shorthand  note  of  the  sion  of  acts 
evidence,  and  the  Court  thinks  fit  to  receive  it,  it  may  be  made     ^^^^  ^ 

.      «./  f  J  breach  of 

part  of  the  case.  peace— Igno^ 

ranee  cm  to 
Copy  notes  of  evidence  :  'probable 

John  Fraser,  Chief  Constable  of  Eastbourne  since  6th  April  in  this  year. — As  fact  ^^^ of  acts, 
16th  July  Thursday.— Mr.  Willis  objects  to  exidence  of  what  took  place  on  Thursday.  ^ 
— Not  pressed. — Sunday,  Idth  July. — There  is  a  piece  of  waste  ground  in  Latimer- 
road. — On  the  19tfa  July,  shortly  after  10  a.m.,  I  went  there. — I  saw  the  local  con- 
tingent of  the  Salvation  Army,  consisting  of  twenty-five  persons,  holding  a  service. — 
Large  number  of  persons  were  there,  number  grew  till  1200  to  1500  assembled ;  at 
last  they  made  a  shouting,  a  disturbing  noise,  hostile  towards  the  Salvation  Army.-^- 
Hymns,  parodies  on  Salvation  Army's,  were  sung  by  portion  of  crowd. — No  physical 
interference. — I  spoke  to  person  conducting  the  service  — None  of  the  defendants 
were  there. — I  saw  defendants  arrive  in  Latimer-road ;  they  were  strangers  to  me. 
I  saw  some  were  carrying  musical  instruments — drum  and  brass  instruments. — I  had 
there  thirty  men  of  police  force,  and  three  mounted  men ;  they  were  at  an  end  of 
street  leading  into  Latimer-road.  The  waste  land  was  private  property,  but  open  to 
the  road. — Defendants  were  dressed  in  uniform. — The  defendants  joined  the 
remainder,  and  the  service  was  continued.  Defendants  then  moved  off  together  in  an 
easterly  direction. — Went  down  a  side  street  leading  to  seaside.— Then  1  met  them. — 
Marchmg  three  or  four  deep. — Shortly  after  I  heard  beat  of  a  drum. — One  or  two 
beats,  not  to  make  a  loud  noise. — I  heard  a  note  or  two  on  brass  instruments. — I 
turned  back  and  stopped  them  by  standing  in  front — Defendant  Clarkson  appeared 
to  take  the  leading  part. — I  said  they  would  not  be  allowed  to  play. — They  proceeded 
along  towards  citadel,  not  attempting  to  play  then. — We  went  in  procession  in  front. 
I  directly  afterwards  heard  shouting  in  the  rear. — I  turned  round  ited  saw  crowd  had 
closed  in  on  the  Salvation  band.  Crowd  was  threatening. — I  saw  sticks  raised  in  the 
air  close  to  defendants ;  the  sticks  were  raised  by  members  of  the  crowd ;  by  nobody 
else. — I  believe  the  Salvation  Army  were  then  marching  peaceably  along  with  tho 
mounted  policp.  We  cleared  the  crowd  from  the  band,  then  I  saw  the  instruments 
go  to  the  lips  of  the  band ;  they  made  no  sound. — I  told  Clarkson  I  would  not  allow 
tbeni  to  play. — He  said,  *'  We  (or  I)  have  played." — I  then  passed  three  or  four  of  my 
men  through  their  ranks,  and  endeavoured  to  disperse  them. — The  crowd  appeared 
threatening,  and  I  thought  it  better  they  should  go  along,  and  put  the  police  on  their 
flanks  as  a  formal  escort. — In  that  manner  we  proceeded  as  far  as  Pevensey  or 
Langley-road. — In  direction  of  the  citadel,  which  is  in  Langley-road — This  time  there 
was  a  large  crowd. — I  apprehended  a  breach  of  the  peace. — Approaching  citadel 
outside  it  was  a  larger  crowd,  through  which  the  defendants  had  to  pass  to  rfeach  the 
citadel. — As  we  approached,  the  police  were  on  each  side  of  defendants — At  comer 
of  Langley  and  Pevensey-road  I  saw  defendants  place  instruments  to  their  lips  again, 
but  they  made  no  sound. — I  heard  a  noise  on  drum,  but  not  from  defendants. — Tne 
crowd  rushed  on  defendants,  and  I  thought  it  was  not  safe  for  defendants  to  go 
through  the  crowd.  I  saw  the  Mayor  there. — I  had  conversation  with  him,  and  then 
put  police  round  the  band,  and  told  them  I  intended  to  take  them  to  the  Town  Halh 
— They  were  in  custody. — I  went  to  Town  Hall  with  band,  followed  by  the  crowd. — 
Ten  or  fifteen  minutes  after  came  out  again. — Crowd  had  dispersed,  except  thirty 
persons. — Mayor  offered  to  liberate  on  condition  they  would  not  play. — They  declined 
to  give  undertaking;  they  left  instruments  in  my  charge. — I  heard  some  of  the  crowd 
insulting  the  Salvation  Army.— I  heard  portion  of  crowd  singing  parodies  of  Salvation 
hymns — Nothing  in  the  twenty-five  persons  to  cause  alarm  to  anybody. — They  were 
holding  their  ordinary  service. — Crowd  had  sticks. — They  did  not  play,  that  I  know. 
— My  memory  does  not  enable  me  to  say  more. — The  crowd  increased. — The  band 
went  away  alone  down  side  street. — Clarkson,  I  think,  had  no  instrument. — I  had 
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Hbg.         never  seen  either  of  them  before. — Nothing  in  their  conduct  to  terrify  or  ftUrm 
i;.  anybody. — I  do  not  believe  the  defendants  intended  to  assault  or  do  mischief  to  a 

Olabkson     living  soul. — Neither  of  them  had  a  stick. — My  men  were  close  to  them. — I  anti- 
AMD  OTHBBS.    cipated  the  crowd  would  assault  them. — I  do  not  believe  the  defendants  would  have 

assaulted  anyone. —No  charge  was  made  against  any  of  the  crowd. — I  thought  it 

1892.  likely  the  crowd  would  waylay  the  army. — I  did  not  attempt  to  disperse  the  crowd. — 

If  I  had  dispersed  them  there  would  have  been  a  disturbance. — We  had  not  suflScient 

Unlawful      ^^^  ^0  protect  the  army. 

assembly Victorine  Whittey,  Lodning  House,  Royal  Parade. — Procession  of  Salvation  Army 

Assembly  for   <>»  Sunday.  19th. 

lawful  olmct       Frederick  Wm.  Bathurst,  wine  merchant. — 19th  July  on  seaside.  — Saw  defendants 

(joffym,is.     marching. — I  saw  defendants  do  nothing  at   first. — I  saw  pushing  of  crowd. — The 

sion  of  acts  ™c>UQted  police  went  to  rear. — I  heard  two  beats  on  a  drum. — On  turning  round 
tending  to  ^  noticed  police  surrounding  defendants.— They  proceeded  to  junction  of  Langley  and 
breach  of      Po^onsey  roads. — Mass  of  people  at  citadel. — I  was  afraid  there  would  be  trouble. 

jygfice lano'   "—Previous  disturbances. — Nothing   there  that  led  me  to  suppose  there  would  be 

ranee  asto     ^^turbances. 

fyrohable  Harry  Galdey,  grocer's  assistant.— Sunday,  19th  July. — Saw  band,  saw  attempt  to 

efh^ofacts  ^^^' — Tower-street,  near  seaside.— Chief  constable  spoke  to  leader  of  band — Good 
^  ^  '  deal  of  excitement  by  shouting  and  holloaing  of  crowd.— Second  attempt  near 
Ordnance-yard  — Instruments  up  to  mouths. — When  crowd  pushed  I  saw  band  strike 
with  instruments  and  Bsts. — Several  blows  by  bandsmen. — Saw  mounted  police. — I 
was  one  of  the  crowd. — I  apprehended  breach  of  the  peace. — I  had  a  companion,  Wood, 
with  me.— I  had  a  message  from  town  clerk. — I  cannot  pick  out  one  who  used  his  fist — 
I  saw  sticks  in  the  air. — They  were  not  then  playing. — Several  of  them  struck  before 
being  struck. — Men  in  uniform. 

Frank  Wood,  grocer's  assistant. — Saw  army  marching  along  seaside  road. — When 
band  began  to  play  crowd  hustled. — The  band  struck  out  at  crowd. — I  couldn't 
identify  one  who  struck. — I  only  saw  pushing. — I  didn't  actually  see  a  blow.—- 1  saw 
several  struck.— I  know  men  were  before  mayor. — I  was  not  there. 

This  closed  the  case  for  the  prosecution.  Mr.  Willis  then 
submitted  that  there  was  no  case. 

With  great  hesitation  I  thought  it  better  to  leave  the  case  to 
the  jury^  and  I  did  so^  directing  them^  so  far  as  regarded  the 
fourth  county  in  substance  that  in  order  to  constitute  an  unlawful 
assembly  it  was  essential  that  a  breach  of  the  peace  should  be 
involved,  or  that  the  public  peace  should  be  endangered  as  the 
probable  result  of  such  assembly  carrying  out  or  proceeding  to 
carry  out  its  object. 

I  read  to  them  Hawk.  P.  0.,  Book  I,  c.  65,  s.  9,  as  a  definition 
of  the  law  upon  the  subject.  I  also  read  to  them,  in  further 
illustration  of  the  law,  the  definition  of  the  Criminal  Code 
Commission  in  the  draft  code  prepared  in  1879,  part  IV.,  to  this 
effect :  '^  An  unlawful  assembly  is  an  assembly  of  three  or  more 
persons  who,  with  intent  to  carry  out  any  common  purpose, 
assemble  in  such  a  manner,  or  so  conduct  themselves  when 
assembled,  as  to  cause  persons  in  the  neighbourhood  of  such 
assembly  to  fear  on  reasonable  grounds  that  the  persons  so 
assembled  will  disturb  the  peace  tumultuously,  or  loill  by  such 
assembly  needlessly  and  vAthout  any  reasonable  occasion  provoke 
other  persons  to  disturb  the  peace  tumultuously.^' 

I  ought  to  point  out  that  in  Sir  James  Stephens'  History  of 
the  Criminal  Law,  vol.  ii,  p.  385  (note  1),  referring  to  the  words 
italicised,  he  expressly  states  that  in  using  those  words  the 
Commissioners  were  declaring  that  which  has  not  as  yet  been 
specifically  decided  in  any  particular  case. 
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Beatty   v.  Qillhanks   (47  L.  T.    Rep.  N.    S.    194;    15   Cox.        Rbo. 
C.  C.  138 ;  9  Q.  B.  Div.  308)  was  also  cited.  Olamson 

The  jury  found  a  verdict  of  guilty  upon  the  fourth  count.  andothbbs. 

If  the  fourth  count  is  bad  in  law,  or  if  there  was  misdirection  on        

my  part,  or  if   I    ought   to    have  withdrawn  the  case  from  the        ^^^ 
jury,  the  conviction  ought  to  be  quashed,  otherwise  the  defen-      xjfdawfvX 
dants  are  to  appear  before  me  on  a  future  day  for  sentence.  a^wmhly^ 

Willis,    Q.C.    (with   him   Poland,    Q.C.    and    Colam).—lt   is  ^^J?/^; 
submitted  that  the  fourth  count   does  not  disclose  any  oifence,    ^ComSu- 
inasmuch  as  it  contains   no    allegation   that  this  assembly  was    tionofaeta 
tumultuous,  and  it  is  not  sufficient  to  allege  that  the  assembly     *f^*^  ^ 
was  unlawful :  {Reg,  v.    Vincent,  9  C.  &  P.  91.)     In  order  to  pj^^^j^. 
constitute  an  unlawful  assembly,    an    intention   on   the  part  of    ranee  as  to 
those  assembled  to  commit  a  breach  of  the  peace  is  necessary,  P«>&«&i«  ^«ct 
and  though  such  intention    may   bo    matter  of   inference,  it  is       ^^^  '' 
essential  for  the  validity    of    the    indictment  that  it  should  be 
clearly  allegedi     Some  such  word  as  ^'  tumultuously  '^  is  neces- 
sary in  order  to  show  that  the  character  of  the  assembly  was 
such  as  to  cause  a  breach  of  the  peace.     The  widest  definition 
of  what  constitutes  an  unlawful    assembly    is   to    be   found   in 
Hawk.  P,  C.  516,  sect.  9 ;  and  it  is  submitted  that  there  is  no 
authority  for  the  proposition  that  where  persons  are'[assembled 
together    lawfully,    such   assembly    becomes    unlawful    merely 
because   other    persons    looking    on    think    that    the   assembly 
may  lead    to   a   breach    of   the   peace.     [Hawkins,  J. — It  was 
held  in  Reg,  v.  Perkins  (4  C.  &  P.  537)  that  a  number  of  persons 
assembled  together  to  assist  and  countenance  a  prize  fight  was 
an  unlawful  assembly,  and  there  the  indictment  did  not  conclude 
"in  terrorem  populi."]     It  is  submitted  that  that  was  because 
the  indictment  was  for  riot,  and    the   allegation  that  there  was 
a  riot  was   in   itself  an   allegation   of   the  peace  having    been 
disturbed.      In  Beatty  v.    Gilbanks  {uhi  suj).),   Field,  J.  said: 
"But  such  an  assembly  must  be  tumultuous  and  against  the 
peace.''     Here  there  was  no  evidence  whatever  that  the  defen- 
dants met  tumultuously  or  with  any  intention  of .  breaking  the 
peace ;  the  evidence,  so  far  as  they  were  concerned,  showed  the 
opposite,  and  there  was  nothing  whatever  in  their  conduct  which 
was  in  any  way  calculated   to   strike    terror  into  the  hearts  of 
others.     Beatty  v.   Oillbanks  is  an  authority  that  an  assembly 
is   not  unlawful  merely   because  it  induces   other  persons  to 
commit  a  breach  of  the  peace.     The  only  persons  indicted  here 
were  the  bandsmen,  who,  it  was  admitted,  were  ignorant  of  what 
had  taken  place  upon  previous  occasions,  and  who  were  walking 
peaceably  towards  the  citadel.     [He  was  here  stopped  by  the 
Court   upon  the  question    of  want  of  evidence  to  support  the 
conviction.] 

Danclcwertz  (with  him  C.  F.  Gill  and  jB.  Marshall  Hall). — It  is 
submitted  that  there  was  some  evidence  of  an  intention  on  the 
part  of  the  defendants  to  commit  a  breach  of  the  peace,  and  it 
was  for  the  jury  to  consider  whether  or  not  it  was  sufficient. 
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Rio.       The  case  showed  that  the  defendants  went  down  in  the  uniform 
^    ^'         of  the  Salvation  Army,  a  well-known  organised  body,  to  a  place 
S^^SSL.  where  other  members  of  that  body  were  surrounded  by  a  hostile 
*«—        crowd.     Had  they  stopped  there  the  jury  might  have  found  that 
^^^^'       nothing    would    have    happened.     The    defendants    proceeded, 
UfOauful     however,  in  formation  along  the  streets,  and  attempted  to  play 
oMembiy'^   upon  their  instruments ;  or  the  jury  might  very  well  have  drawn 
^S*?  w2l         conclusion  that  there  had  been  an  attempt  made  to  play,  for 
-^oim^.    *^®  chief  constable  saw  some  of  them  put  their  trumpets  to  their 
aionofacU   mouths  upon  two  occasious.     It  is  submitted    that   there   was 
iend/ingio    evidence   from   which   the  jury   might  have  inferred  that  the 
p^[^lgL.  tan^smen  knew,  through  the  action  of  the  police  in  stopping 
ranee  as  to    them   from   playing,   and  the  attitude   of  the   crowd,  that  the 
prohahle  effect  playing  through  the  streets  was  what  the  crowd  objected  to. 
ofact$,      f|ijjQ  jjjjy  Laving  found  a  verdict  of  guilty,  it  was  to  be  assumed 
that  they  had  drawn  all  inferences  from  the  evidence  which  were 
necessary  to  support  the  verdict.     Under  the  local  Act  it  was 
unlawful  to  play  musical  instruments  through  the  streets ;  there 
was  evidence  that  the  defendants  knew  it  was  their  playing  that 
the  crowd  objected  to,  and  the  jury  were  right  in  inferring  that 
they    had    intended    to    play.      If  then   the   defendants   were 
assembled  to  do  that  which  they  knew  would  cause  the  crowd  to 
attack  them,  all  the  elements  necessary  to  constitute  an  unlawful 
assembly   were  present.     [Wills,  J. — The  moment  the  defen- 
dants were  told  not  to  play  they  stopped  attempting  to  do  so.] 
It  was  only  in  deference  to  superior  force  that  they  abstained 
irom  playing.     The  present  case  was  distinguishable  from  Beatty 
V.    GilbanJi'8,  because  here  the  playing  was  in  itself  unlawful. 
The  jury  might  very  well  have  thought  that  there  was  no  specific 
agreement  between  the  defendants  to  commit  a  breach  of  the 
local  Act,  and  nevertheless  have  thought  that  after  the  defen- 
dants left  the  piece  of  ground  where  they  had  been  playing  there 
was  a  common  agreement  to  play,  which  if  carried  out  would 
have  been  a  breach  of  the  Act,  although  there  had   been  no 
specific  intention  to  break  it.     If  the  effect  of  what  the  defen- 
dants did  was  to  lead  to  a  breach  of  the  peace,  the  jury  might 
very  well  infer  that  the  defendants  had  intended  to  do  that  which 
had  resulted  in  such  breach.     In  vols.  1  and  2  of  the  State  Trials 
there  are  a  number  of  decisions  which  support  the  contention 
that  the  doing  of  a  thing  which  is  lawful,  but  which  may  lead  to 
a  breach  of  the  peace,  is  an  unlawful  assembly. 

Hawkins,  J. — We  are  unanimously  of  opinion  that  the  con- 
viction ought  to  be  quashed.  Without  discussing  the  question, 
which  we  think  it  unnecessary  to  do,  whether  the  indictment  is 
good  or  bad,  and  without  discussing  what  constitutes  an  unlawful 
assembly,  but  confining  ourselves  to  the  evidence  in  the  case,  we 
find  that  there  was  not  any  evidence  upon  which  a  reasonable 
jury  could  have  acted  in  finding  the  defendants  guilty  of  an 
unlawful  assembly  as  they  have  done.  Our  reasons  are,  taking 
the  whole  of  the  material  evidence,  first  of   all  that  the  nine 
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defendants^  though  members  of  the  Salvation  Arm  j^  were  strangers        Rio. 
to  the  boroagh  of  Eastbonme.     They  came  down  undoubtedly     qj^!^^ 
with  their  musical  instruments  in  order  to  perform  on  Sunday^   amdotbbm. 

the  19th  day  of  July,   1891.     They  found  assembled  at  East-        

bourne  upon  a  piece  of  waste  ground,  which  either  they  had        |^^- 

hired  or  which  they  were  permitted  to  use,  twenty-five  of  the     uniauful 

Eastbourne  contingent    of  the    Salvation    Army.     It  does  not    asmmhiy^ 

appear,  and  there  was  no  evidence,  that  these  nine  defendants  ^|**Tf  ^/*^ 

had  the  smallest  knowledge  of  that  which  was  said  to  have  been    J^commU- 

occurring  upon  two  or  three  previous  occasions.     They  joined    nonofaeU 

that  contingent  on  the  piece  of  waste  ground,  and  no  one  has     *f^^  *J 

suggested  that  anything  was  said  or  done  there  by  the  members  ^^aJUj^, 

of  the  Salvation  Army  or  by  the  bandsmen  which  would  tend  to    ranee  a$  to 

lead  any  reasonable  man  to  suppose  that  they  intended  to  do  prohahU  effect 

anything  which  might  lead  to  the  commission  of  a  breach  of  the       ^f^^'-  — 

peace.     They  then  proposed  to  go  from  the  piece  of  waste  land 

to  the  citadel,  which  was  also  property  to  which  they  had  a  right 

to  go;  and  there  again  they  would  have  been  at  liberty  to  play 

their  band  as  long  as  they  thought  fit.     Now,  what  is  the  conduct 

of  the  band  ?     That  it  was  intended  to  go  in  procession  at  all 

seems  to  be  very  much  negatived  in  fact  by  what  took  place. 

Nine  members  of  the  band  went  down  on  to  the  beach,  and  the 

local  contingent  did  not  accompany  them,  but  went  by  another 

route.     It  is   quite   certain   that  there  was    no  intention   that 

the  nine  bandsmen  should  accompany  that  procession  playing  their 

musical  instruments.     A  large  crowd  had  assembled  at  Latimer- 

road,  and  one  would  naturally  ask  oneself  why  was  this  body  of 

persons  collected  round  a  peaceable  body  of  men  ?  What  the  crowd 

meant  there  seems  no  difficulty  whatever  in  ascertaining.     They 

were  assembled  for  the  express  purpose  of  jeering  the  members 

of  the  Salvation  Army,  and  of  singing  parodies  on  their  hymns. 

The  crowd  followed  the  band  on  to  the  beach,   until  at  last  it 

numbered  twelve  to  fifteen  hundred  persons  at  least,  not  one 

single  one  of  whom  during  the  whole  time  raised  his  hand  to 

resent  what  I  can  only  describe  as  a  most  brutal  outrage  on  the 

band.     The  bandsmen  had  as  much  right  to  walk  through  the 

streets  carrying  their  musical  instruments  as  anyone  has  to  walk 

through  the  streets  without  a  musical  instrument.     The  chief 

constable  had  at  his  command  only  thirty  or  forty  men,  and  I 

cannot  blame  him  with  only  those  thirty  or  forty  men  for  not 

coming  into  conflict  with  the  crowd.     Upon  heading  the  band 

when  it  left  the  piece  of  waste  ground  he  had  not  given  them  any 

warning  that  their  proceeding,  walking  peaceably  through  the 

Etreets,  would  inflame  the  people.     Now,  what  was  the  action  of 

the  bandsmen  when  walking  along  ?     There  may  have  been  two 

or  three  beats  of  a  drum,  but  everyone  who  heard  them  must 

have  known  that  it  was  not  done  with  the  intention  of  playing  a 

musical  instrument.     There  was  not  one  single  aggressive  word 

used  by  them  towards  the  fifteen  hundred  men  in  the  crowd.     It 

is  quite  true  that  two  or  three  notes  are  said  to  have  been  pro- 
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Rw.        duced  by  one  of  the  bandsmen  with  ahom^  bnt  the  same  remarks 

Glaskso      ^PP^y  ^  *^**'  ^^  *^  *^®  beats  on  the  drams.     They  clearly  did 
AND  OTHERS,   ^^t  intend  to  infringe  the  law  by  what  they  did^  because  they 

did  not  attempt  to  play  when  they  were  told  not  to  do  so ;  and 

^^^^'       there   cannot   be  conceived,  under  the  circumstances^   a   more 
Unlawful     peaceable  body  of  men  than  these  nine  defendants.     Not  so  the 
asBembiy—   crowd,  however ;  they,   without  the  smallest  ground  for  taking 
f'^^^ffZ  *'^®  action  they  did,  raised  their  sticks  in  the  air  close  to  the 
^^^Swnmi^.    defendants ;     and  one  cannot  help  thinking  that  blows   were 
n<m  of  ads    falling  on  the  heads  of  the  bandsmen  from  them,  and  that,  if  the 
tending  to    bandsmen  did  retaliate,  it  was  not  such  a  retaliation  as  would  in 
peaeo^lgno'  ^^^  judgment  cause  an  unlawful  assembly,  or  would  reasonably 
ranee  as  to    provoke  a  breach  of  the  peace  such  as  that  which  the  indictment 
prohahle  effect  charges.    Now,  the  indictment  charges  that  these  defendants  did 
of  acts,       ((  asgemble  and  gather  together  armed  and  provided  with  drums, 
comets,  and  horns,  and  other  musical  instruments  to  disturb  the 
peace  of  our  said  lady  the  Queen,  and  being  so  assembled  and 
gathered  together  armed  and  provided  with  musical  instruments 
as  aforesaid,  did  then  and  there  unlawfully  make  a  great  noise, 
tumults,    and    disturbance,    and     did    then    and    there    con- 
tinue   making    such     noise,     tumults    and     disturbance,     for 
the    space    of    an     hour     or     more    next    following,    to    the 
great    disturbance    and    terror    of    liege   subjects  of  our  said 
lady    the    Queen ; "     that    is    to     say,    they     did    unlawfully 
assemble  to  disturb  the  peace.     Now,  what  is  the  evidence  that 
they  unlawfully  did  assemble  to  disturb  the  peace  ?  We  find  none. 
I  do  not  say  that  it  was  necessary  that  there  should  have  been 
an  intention  to  break  the  peace  from  the  outset ;  and  I  quite 
agree  that  if  they,    in  the   course  of  their  progress  along   the 
streets,  had  formed  such  an  intention,  and  had  done  anything  by 
which  a  breach  of  the  peace  was  committed   or  which  would 
have  led  to  a  breach  of  the  peace,  that  that  would  have  formed 
the  subject-matter  for  an  indictment.     But  there  was  nothing 
from  the  first  to  the  last  which  ought  to  have  led  any  reasonable 
man  to  have  supposed  that  the  acts  of  the  bandsmen  would 
have  caused  others  to  do  acts  so  grossly  unlawful  as  the  acts  of 
the  crowd,  or  that  they  were  likely  to  do  anything  unlawful  or 
likely  to  lead  to  a  breach  of  the  peace.     I  think  therefore  that 
this  fourth  count,  upon  which  the  defendants  were  found  guilty, 
was  not  supported  by  the  evidence ;  and  the  conviction  must,  in 
my  opinion,  be  quashed. 

Wills,  Lawranoe,  Weight,  and  Colliks,  J.J.  concurred. 

Conviction  quashed. 
Solicitor  for  the  prosecution,  J,  H,  C,    Coles,  Town   Clerk, 
Eastbourne. 

Solicitors  for  the  defendants,  Ranger  and  Burton, 


J 
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Saturday,  Feb,  13. 

(Before  Lord  Colbbidgb,  C.J.,  Hawkins,  Wills,  Lawbancb,  and 

Wbight,  JJ.) 

Reg.  V,  Ring  and  othees.  (a) 

Practice — Attempt  to  commit  felony — Evidence — Not  necessary 
to  show  that  attempt  might  have  been  successful. 

In  order  to  prove  that  an  attempt  to  commit  a  felony  has  been 
committed,  it  is  not  necessary  to  prove  that  had  the  attempt  not 
been  frustrated  the  felony  could  have  been  committed. 

Reg.  vl  Collins  (33  L.  J,  177,  M.  C;  L.  ^-  0.  471)  is  no  longer 
law. 

'^PHIS  was  a  case  stated  by  the  Deputy-Chairman  of  the  County 
-L  of  London  Quarter  Sessions  held  in  January,  1892,  at 
Clerkenwell. 

The  prisoners  Henry  Ring,  Thomas  Atkins,  and  William 
Jackson  were  tried  on  an  indictment,  which  charged  them  with 
an  attempt  to  steal  from  the  person  of  a  person  unknown,  and 
with  assaulting  a  person  unknown  with  intent  to  commit  a 
felony. 

At  the  trial  it  was  proved  that  the  three  prisoners  were  seen 
to  hurry  on  to  the  platform  at  King's  Cross  station  of  the 
Metropolitan  Railway  just  as  a  train  which  was  going  to  Edgware 
Road  was  about  to  start ;  they  did  not  go  by  that  train,  and 
separated  on  reaching  the  platform.  On  the  arrival  of  the 
succeeding  train,  the  prisoners  crowded  round  and  hustled  a 
woman  who  was  entering  a  compartment,  and  Atkins  was  seen 
endeavouring  to  find  the  pocket  of  her  dress.  The  prisoners 
entered  the  train,  got  out  of  it  at  Gower-street  station,  and  there 
again  crowded  round  and  hustled  a  woman  who  was  entering  the 
train,  Atkins  again  endeavouring  to  find  her  pocket.  They 
re-entered  the  train,  got  out  at  Portland-road  station,  entered 
the  next  train,  and  travelled  in  it  to  Baker-street  station,  where 
they  got  out  and  were  arrested.  They  were  found  to  be  in 
possession  of  tickets  from  King's  Cross  to  Edgware-road. 

At  the  trial  it  was  argued  on  behalf  of  the  prisoners,  on  the 
authority  of  Reg  v.  Collim  (9  box  C.  C.  497  ;  10  L,  T.  Rep.  N.  S. 
581;  33  L.  J.  177,  M.  C.  ;  L.  &  C.  471),  that  there  was  no  case 
against  them  to  go  to  the  jury.  The  counsel  for  the  prosecution 
argued  that  Reg.  v.  Collins  had  been  overruled  by  Reg.  v. 
Brown  (16  CoxC.C.715;  24Q.B.Div.  357;  59  L.  J.47,M.C.)- 

(a)  Reported  by  R.  Cunningham  Gi^n,  Esq.,  Barriater-at-Law. 
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Bbo.  The  Deputy-Chairman  held   that  Reg.   v.    Collins  had   been 

„  ^'  overruled  by  the  decision  in  Reg.  v.  Broicn.  and  left  the  case  to 

OTHKBf.      *'"®  J'^^'y^  ^*^o  convicted  the  prisoners. 

The  question  for  the  opinion  of  the  court   was  whether  the 

^^'        Deputy-Chairman  was  right  in  leaving  the  case  to  the  jury. 

Practiee—        Forrest  Fulton  for  the  prosecution. — The  case  was  stated  with 

Attempt  to    the  object  of  ascertaining  whether  Reg.  v.  Collins  is  good  law.  It 

^^jj^|**^^^y  is  stated  in  the  report  of  Reg.  v.  Brown  that  Rex  v.  Dodd  is  no 

to  pouibiiity  l^^g^^  good  law,  and  it  is  therefore  contended  that  Reg.  v.  Collins 

€tf  attempt    is  overruled  by  Reg.  v.  Brown. 

succeeding.  Lord  CoLBRiDOB,  C.J. — This  couviction  must  be  affirmed.  The 
case  was  stated  to  ascertain  whether  or  not  Reg.  v.  Collins  is 
good  law.  That  case  was  overruled  by  the  decision  in  Reg.  v. 
Brown  {uhi  sup.)  a  case  decided  by  five  judges,  (a)  and  since  this 
case  will  also  be  decided  by  five  judges^  one  of  whom  was  one  of 
the  judges  who  decided  Reg.  v.  Brown,  the  learned  judge  who 
stated  the  case  will  have  the  satisfaction  of  knowing  that  now 
nine  judges  hold  that  Reg.  v.  Collins  is  bad  law.  , 

Hawkins,  Wills,  Lawrancb,  and  Wbiqht,  JJ.  concurred. 

Conviction  affirmed. 
Solicitor  :  The  Solicitor  to  the  Treasury. 
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Saturday,  Feb.  13. 

(Before  Lord  Colbbidgb,  C. J.,  Hawkins,  Wills,  Lawrancb,  and 

W  BIGHT,  JJ.) 

Reg.  t*.  De  Kromme.  (b) 

Conspiracy  to  cheat  and  defraud — Sale  of  goods  by  servant  at  less 
than  authorised  price — Offer  of  bribe  to  induce  servant  to  sell — 
Soliciting  to  conspire  to  cheat. 

A  servant  who,  in  order  to  make  a  profit  for  himself,  sells 
his  master^s  goods  at  less  than  their  proper  market  value, 
thereby  defrauds  his  master  of  the  sum  which  represents 
the  difference  between  the  value  of  the  goods  and  the  price 
at  which  the  servant  has  sold  them.  Where,  therefore,  a 
person  was  indicted  for  soliciting   a  servant   to   conspire    to 

(a)  The  case  of  Bf^f.  t.  Brown^  referred  to  by  the  learned  Chief  Justice,  was  really 
decided  by  seven  judges,  namely :  Lord  Coleridge,  C.J.,  Pollock,  B.,  Field,  Manisty, 
Cave,  Charles,  and  Grantham,  JJ. 

(6)  Reported  by  R.  CuinnifosAif  Guw,  Esq.,  Barrister-at-Law.  ,^ 


DbE^boiou. 
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cheat   and  defraud  his  maater,  and  it  was  proved  that  such       Rw. 

person  had  offered  a   bribe  to  tho  strvant  as   an  inducement  T\«Tr-^ 

to  him  to  sell  certain  goods  of  his  master  at  less  than  their 

value. : —  1892. 

Held,  that  he  might  properly  be  convicted  of  such  conspiracy.  -    "T"" 

x^         •/  Gofupiracy  to 

CASE  stated  by  the  Recorder    of  London,  setting  out  the     ""^l^ 
following  facts : —  BoUeiting  to 

The  prisoner,  Jacob  de  Kromme,  was  indicted  for  soliciting    «>»«pw«  *o 
and  inciting  one  Samuel  Dash,  servant  to  John  Thomas   Whitley  dt*ewwn«^JI«W 
and  others  trading  as  Ridley,  Whitley,  and  Co.,  to  st-eal  certain  out  io  $ervant 
goods  and  chattels,  the  property  of  Ridley,  Whitley,  and  Co.,  and  ioUUmatier^B 
also  for  inciting  Dash  to  conspire  with  him  to  cheat  and  defraud  ^t^au^ 
Ridley,  Whitley,  and  Co.  of  their  goods  and    chattels.     The    ri$edprie9. 
indictment  on  which  the  prisoner    was  charged  contained  five 
counts,  of  which  the  fourth  charged  that  Jacob  de  Kromme 

Wickedly  and  designedly  did  Bolioit  and  incite  the  said  Samoel  Daah,  then  being 
Rnch  servant  to  the  said  John  Thomas  Whitley  and  others,  trading  together  as 
Ridley,  Whitley,  and  Co.  as  aforesaid,  a  certain  indictable  misdemeanour  unlawfully 
to  do  and  commit,  to  wit,  did  then  and  there  unlawfully  solicit  and  incite  the  said 
Samuel  Dash,  unlawfully,  fraudulently,  and  deceitfully  to  conspire,  combine,  con- 
federate, and  agree  with  himself  the  said  Jacob  de  Kromme  unlawfully  to  cheat  and 
defraud  and  deprive  the  said  John  Thomas  Whitley  and  others  of  their  goods  and 
chattels  and  moneyp,  fte. 

It  appeared,  from  evidence  set  out  in  the  case,  that  Samuel 
Dash  was  manager  to  Ridley,  Whitley,  and  Co.,  who  are  manu- 
facturers of  floor  cloth,  and  that  the  prisoner,  being  then  a 
stranger  to  him,  came  on  the  Ist  day  of  October,  1891,  to  the 
warehouse  of  Messrs.  Ridley,  Whitley,  and  Co.  in  Essex-road, 
and  said  that  he,  De  Kromme,  desired  to  buy  a  "  job  lot  of  floor 
cloth.'^  Dash  having  shown  the  prisoner  several  such  lots,  and 
having  told  him  the  price,  the  prisoner  said  to  Dash  '^  I  will 
make  it  all  right  for  you,  you  understand,^^  at  the  same  time 
pushing  a  sovereign  into  Dash's  hand.  Dash  returned  the 
sovereign  and  showed  the  prisoner  several  lots,  offering  to  sell 
them  to  him  at  20Z.  The  prisoner  then  said  to  him  "  Take  lOZ. 
and  21.  for  yourself.^'  On  Dash's  refusing  to  sell  the  goods  on 
these  terms,  the  prisoner  offered  him  successively  12/.  and  2/., 
142.  and  21.,  161.  and  2Z.,  and  eventually  18Z.,  this  being  the 
lowest  price  at  which  Dash  was  authorised  to  sell  the  goods. 
Before  Dash  had  finally  agreed  to  sell  the  goods  at  18/.  the 
prisoner  again  endeavoured  to  slip  a  sovereign  into  his  hand. 
On  the  following  day  the  prisoner  again  went  to  the  warehouse, 
and  asked  Dash  "  to  make  up  a  job  lot  of  goods,''  promising  that 
he  would  arive  him  a  fiver  for  himself." 

On  the  7th  day  of  October  the  prisoner  again  came  to  the 
warehouse,  and  on  Dash  showing  him  a  parcel  of  goods,  telling 
him  that  150/.  was  the  lowest  price,  he  again  offered  Dash  a 
sovereign. 

On  the  8th  day  of  October  the  prisoner  attempted  to  induce 
Dash  to  accept  a  suit  of  clothes  and  a  sovereign,  and  showed  him 
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Rm.         a  pocket-book  rontaining  bank  notes,  saying  "  I  will  give  you  a 
Db  ^ommb   P^®^®  ^^  paper/'     On  the  evening  of  the  same  day  the  prisoner 

'  went  to  Dash's  hoase,  and  said  to  Dash,  '^  I  will  give  you  a  piece 

1892.        of  paper/'     Dash   said,  ^'What  do  you   mean    by  a  piece   of 

Cwii^racu    P^P^^^  ^"     ^^^  prisoner  replied,  '^  A  5Z.  note."     Dash  then  said, 

to  cheat  and  "  Which  lot  do  you  propose  to  buy  !  "  to  which  the  prisoner 

d^oMd—     answered,  "The   184  pieces,"  and  said  he  would  give  80Z.  for 

SoUoiMm^to  |.}jgm      fj^Q  184  pieces  constituted  the  lot  which  Dash  had  offered 

cheat— In-    ^^  sell  to  the  prisoner  at  150/. 

dv4iemenfh€ld     At  the  trial  it  was  argued  on  behalf  of  the  prisoner  that  there 

cut  to  servant  could  be  no  such  conspiracy  as  was  alle&red  in  the  fourth  count 

toeellmaiters    /»ii_«j«j.  .•  <  t_j  j-j^xi. 

^ood$atleu  ^^  ^"^  indictment,  inasmuch  as  no  moneys  had  passed  into  the 
than  autho-  possession  of  the  prosecutors,  and  that  a  person  could  not  be 
rised  price,  defrauded  of  what  he  had  not  got.  It  was  also  argued  on  behalf 
of  the  prisoner  that  had  Dash  yielded  to  his  solicitations  and  sold 
the  goods  at  less  than  the  price  at  which  he  was  authorised  to 
sell,  he  would  not  have  committed  larceny,  and  that  therefore 
the  prisoner  could  not  be  convicted  of  inciting  Dash  to  commit 
larceny.  The  whole  indictment  was  left  to  the  jury,  who  convicted 
the  prisoner.  The  learned  Recorder  stated  the  case,  and  the 
question  for  the  opinion  of  the  court  was  whether  he  was  right 
in  leaving  any  of  the  counts  to  the  jury. 

Forrest  Fulton,  for  the  prisoner,  submitted  that  the  conviction 
on  the  fourth  count  was  bad,  since  there  was  no  evidence  that 
the  prisoner  knew  that  Dash  was  not  authorised  to  sell  at  less 
than  the  specified  price.  That  inasmuch  as  corrupting  public 
servants  had  been  made  a  misdemeanour  by  52  &  53  Vict.  c.  68, 
it  could  not  have  been  an  offence  before  the  passing  of  that 
statute  to  bribe  servants,  for  otherwise  the  enactment  would  not 
have  been  necessary.  That  ^^ cheating"  is  defined  in  Stephen's 
Digest  of  the  Criminal  Law,  as  a  practice  of  such  a  nature  that 
it  directly  affects,  or  may  directly  affect,  the  public  at  large ; 
and,  if  the  prisoner  had  succeeded  in  obtaining  the  goods  at  his 
price,  the  public  would  not  have  been  affected.  There  would 
have  been  no  wrong  done  if  the  prisoner  had  been  dealing 
directly  with  Dash's  master. 

0.  M.  Matthews,  for  the  prosecution  was  not  called  upon. 

Lord  Coleridge,  C.J. — I  have  no  doubt  in  this  case.  The 
prisoner  approached  the  foreman  of  a  merchant,  and  attempted 
to  obtain  goods  from  him  at  a  price  less  than  that  at  which  they 
could  have  been  sold  at  a  profit.  If  the  foreman  had  sold  the 
goods  at  such  a  price  his  master  would  have  been  defrauded. 
There  was  an  attempt  to  bring  another  mind  into  combination  to 
do  this.  The  statute  which  has  been  cited  to  us  has  nothing  to 
do  with  the  point.  That  is  a  statute  which  fixes  a  punishment 
for  the  corruption  of  public  servants.  The  point  is  very  much 
the  same  as  that  considered  by  Lord  Denman  in  the  case  of  Reg. 
V.  Kenrick  (5  Q.  B.  49).  There  the  question  was  whether  money 
obtained  through  the  medium  of  a  contract  between  the  defen- 
dant and  the  person  defrauded  could  be  said  to  have  been 
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obtained  by  false  pretences ;  and  in  holding  that  it  could  be  said        Rn. 

to  have  been  so  obtained^  Lord  Denman  dealt  with  the  case  of  j.   ^Inuum 

Reg.  V.  Codrington  (1  C.  &  P.  661).'     I  am  of  opinion  that  this        

conviction  was  right  and  mast  be  affirmed.  1392. 

Hawkins,  Wills,  Lawrancjb,  and  Weight,  JJ.  concurred.  ^       T 

Convichon  affirmed.  to  cheat  and 
Solicitor  for  the  prosecution,  Joseph  Orawshaw,  defraud^-- 

Solicitor  for  the  prisoner,  0.  A.  Young.  SoUcUi^to 

^  '  ^  contptre  to 

cheat — /m- 
dticement  held 
out  to  servant 
to  $$11  master' 8 

• goods  at  less 

than  autho' 
rised  jprUe. 


CROWN  CASES  RESERVED. 

Saturday,  Feb.  13. 

(Before  Lord  Colbbidos,  C.J.,  Hawkins,  Wills,  Lawbanca,  and 

Wbiqht,  JJ.) 

Reg.  v.  Duckwobth.  (a) 

Attempt  to  discharge  loaded  firearm — Intent — Question  for  jury — 

Evidence. 

Where  a.  person  does  an  act  the  natural  consequence  of  which  is 
criminal,  but  such  consequence  is  prevented  by  extraneous  causes, 
he  is  nevertheless  to  be  taken  to  have  intended  that  the  natural 
consequence  of  his  act  should  result,  that  is  to  say,  he  is  to  be 
considered  as  having  intended  to  commit  the  crime  which  would 
have  resulted  had  he  not  been  prevented  from  completing  his  a/^t. 

Where,  therefore,  in  support  of  a  conviction  for  attempting  to  dis^ 
charge  a  loaded  firearm  with  intent  to  do  grievous  oodily  harm, 
the  evidence  was  that  the  prisoner  had  presented  a  loaded 
revolver  at  another  person,  but  had  been  prevented  from  dis- 
charging it  by  a  third  person  : 

Held,  that  the  question  as  to  the  intent  with  which  the  prisoner 
presented  the  revolver  was  for  the  jury  to  decide  ;  that  the  jury 
might  reasonably  infer  that  the  prisoner  intended  to  do  that 
which  he  was  prevented  from  doing  ;  and  that  there  was  there- 
fore sufficient  evidence  to  support  the  conviction. 

Reg.  r.  St.  George  (9  G.  ^-  P.  483) ;  and  Reg.  r.  Lewis  (9  C.  S^^  P. 
523)  overruled, 

THIS  was  a  case  reserved  by  Lawrauce,  J.  at  the  assizes  held 
at  Liverpool  in  December,  1891,  from  the  facts  stated  in 
which  it  appeared  that :  The  prisoner  was  indicted  under  24  &  25 
Vict.  c.  100,  s.  18,  for  feloniously,  unlawfully,  and  maliciously 
attempting  to  discharge  a  loaded  pistol  at  Elizabeth  Kelly.    The 

(a)  Reported  by  R.  Ourkinoham  Qubn,  Esq.,  BarriBter-at-Law. 
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Rw.        fifth    count    of   the    indictment   was  as   follows:   that  he  did 
DwiKwoRTH  "  foloi^ously,  nnlawfuUj^  and  maliciously  attempt  to  discharge  at 

'  Elizabeth  Kelly  a  certain  loaded  arm,  to  wit,  a  certain  pistol 

1892.       loaded  then  in  two  barrels  with  gunpowder  and  divers  leaden 

Attmat       bullets,  by  drawing  the  said  loaded  arm  from  his  pocket,  and  by 

^^^rge     pointing  the  same  at  the  said  Elizabeth  Kelly,  and  by  placing 

Ioad«d>z»>an7»  his  finger  upon  the  trigger  thereof,  and  by  attempting  to  draw 

--^ton*--    the  trigger  thereof,  and  by  attempting  to  draw  the  said  trigger 

jJJL^vi^  for  the  purpose  of  doing   grievous   bodily    harm  to    the    said 

a^ee.       Elizabeth  Kelly,  with  intent  in  so  doing  to  do  grievous  bodily 

harm  to  the  said  Elizabeth  Kelly  against  the  form,  &c/' 

The  prisoner,  who  was  the  son  of  Elizabeth  Kelly,  having 
previously  stated  that  he  intended  to  buy  a  revolver  and  blow 
out  his  mother^s  brains,  went  to  her  house,  and  entering  the 
room  in  which  she  was,  pulled  a  revolver  loaded  in  two  chambers 
from  his  pocket,  pointed  it  at  her,  and  said  ^'  I  will  give  you 
this/'  Before  he  was  able  to  discharge  the  revolver,  and  while 
he  was  in  the  act  of  raising  it  towards  his  mother,  who  then 
ran  out  of  the  room,  he  was  seized  by  a  third  person,  and  the 
revolver  was  taken  from  him.  The  revolver  was  a  very  small 
one,  and  the  handle,  trigger,  guard,  and  hammers  were  almost 
covered  by  the  prisoner's  hand,  but  his  finger  and  thumb  were 
seen  to  be  fumbling  in  the  revolver. 

The  learned  judge  directed  the  jury  that  if  they  believed  that 
the  prisoner  did  attempt  to  discharge  the  pistol  at  his  mother  by 
putting  his  finger  on  the  trigger,  and  attempting  to  pull  it,  and 
was  only  prevented  by  the  interference  of  the  third  person,  they 
could  convict  him  upon  the  fifth  count. 

The  question  for  the  consideration  of  the  court  was  whether, 
having  regard  to  the  decisions  in  Reg,  v.  St.  George  (7  C.  &  P. 
483)  and  Reg.  v.  Levns  (9  C.  &  P.  523),  the  learned  judge  was 
right  in  so  directing  the  jury. 

No  one  appeared  on  behalf  of  the  prisoner. 

Cottingham  (with  him  Tohin)  for  the  prosecution. — The 
prisoner  put  his  finger  on  the  trigger,  and  the  question  is  whether 
that  constituted  an  attempt  to  discharge  the  revolver  with  an 
intent  to  do  grievous  bodily  harm  to  the  prosecutrix.  In  Reg  v. 
SL  George  (9  C.  &  P.  483)  Parke,  B.  held  that  a  man,  indicted 
under  7  Will.  4  &  1  Vict.  c.  85,  ss.  3,  4,  who  presented  a  loaded 
pistol  at  the  prosecntor,  and  put  his  finger  on  the  trigger,  but 
was  prevented  from  pulling  the  trigger,  could  not  be  found 
guilty  of  an  attempt  to  discharge  a  loaded  arm,  there  being  no 
evidence  that  the  pistol  was  cocked,  but  the  aathority  of  that 
case  was  doubted  in  Reg.  v.  Brown  (10  Q.  B.  Div.  31).  He 
referred  also  to  the  definition  of  attempt  in  Stephen's  Digest  of 
the  Criminal  Law. 

Lord  CoLERiDQE,  C.J. — I  am  clearly  of  opinion  that  this  con- 
viction should  be  affirmed.  My  learned  brother  very  properly 
stated  the  case  in  order  to  ascertain  whether  his  direction  to  the 
jury  was  right,  he  considering  that  he  was  bound  by  the  authority 
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of  the  cases  of  Reg.  v.  Lewis  {ubi  sup,)  and  Beg.  v.  8t.  George        R«». 
[vhi  sup.),  and  desiring  to  have  the  decision  of  this  conrt  as  to  DgQ^QgyH 

whether  those  cases  are  good  law.   Beg.  v.  Lewis  is,  in  my  opinion,        

clearly  wrongs  though  in  that  case  the  blunderbuss^having  no  flint        1892. 
in  it^  was  incapable  of  being  discharged.  I  think  also  that  Beg.  v.     Au^n't  i 
St.  George  ought  to  have  ben  got  rid  of  before  now ;  there  the  man      dUcharg^ 
raised  his  arm,  and  it  is  reasonably  clear  to  the  ordinary  mind  load/sdfirearm 
that  a  man  intends  to  do  that  which  he  is  prevented  from  doing.  rr"'^lj?^*7" 
Then  there  is  the  question  of  ''  intent.'*     If  a  statute  enacts  ^^_^«iJ 
that  an  act  must  be  done  with  ^'  intent/'  the  question  of  intent       d^nce. 
must  be  left  to  the  jury.     The  prisoner  was  in  this  case  charged 
with  doing  the  act  with  intent,  and  a  quantity  of  evidence^  such 
as  that  he  purchased  a  firearm,  went  to  the  house,  all  evidence 
showing    '^  intent,"   having   been   given,   the  jury    found    the 
prisoner  guilty,  and  must  be  assumed  to  have  found  the  prisoner 
guilty   of    the    *'  intent,''   and  I  am  informed  by  my   learned 
brother,  as  I  assumed  before  he  so  informed  me,  that  he  did 
actually  leave  the  question  of  "  intent "  to  the  jury.     A  jury 
must  be  told  that  they  are  the  judges  of  the  intent,  and  that  they 
must  assume  that  a  man  intends  to  do  that  which  is  the  natural 
consequence  of  his  act.     I  think,  therefore,  that  this  conviction 
was  right,  and  must  be  affirmed. 

Hawkins,  Wills,  Laweancb,  and  Wbight,  JJ.  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Dec.  21,  1891. 

(Before   Smith  and  Wrioht,  JJ.) 

Be  PiNTEB.  (a) 

Extradition — Obtaining  money  by  false  pretences — Evidence  of 
guilty  hnowledge — False  representation  by  conduct — Application 
for  habeas  corpus. 

Bonds,  which  had  been  stolen  in  1883,  were  found  in  1890  in  ths 
possession  of  the  prisoner  who,  under  an  assumed  name,  was 
dealing  with  them  and  selling  them  to  innocent  pu/rchasers  : — 

Held,  that  there  was  evidence  of  guilty  hnowledge  on  which  a 
magistrate  in  this  country  might  commit  the  prisoner  for  trial ; 

(a)  Reported  by  Hxnbt  Lsuib,  Esq.,  Barrieter-at.Law. 

VOL.  rvii.  K  K 


498  CRIMINAL  LAW  CASES. 

Re  PiKTBB.  and  that,    assuming  that    the  prisoner  knew  that  the   bonds 

TTTT  had  been  stolen,  his  conduct  amounted  to  a  false  representor- 

.*  tion  of  their  genuineness,  which  was  not   cured   by  the  fact 

Extradition—  that,  the  bonds  passing  freely  from  hand  to  hand,  an  innocent 

False  pre-  purchaser  would  be  able  to  get  his  money  back  again. 

presentation 

by  conduct—  T^HIS  was  an  application  for  a  rule  nisi  for  the  issue  of  a  writ 

^^.if^  ^/    J-     of  habeas  corpus,  calling  upon  the  Governor  of  HoUoway 

^^\dge^'  G^W)1  to  bring  up  a  prisoner  named  Pinter,  who  was  detained  there 

Habeas      under  an  extradition  warrant  issued  by  Sir  John  Bridge  at  Bow- 

corpw.      street^  on  a  charge  of  obtaining  money  by  false  pretences. 

The  evidence  showed  that  the  accused^  who  at  the  time  was 
passing  under  an  assumed  name^  was  in  1890  in  possession  of  a 
number  of  bonds>  which  had  been  stolen  from  Messrs.  Baring  in 
1883^  and  that,  during  a  period  of  a  few  months,  he  had  sold 
several  of  these  bonds  to  innocent  purchasers.  The  magistrate 
considered  that  there  was  evidence  of  the  prisoner's  guilty  know- 
ledge, and  that  the  facts  amounted  to  a  false  representation  by 
conduct.  He  therefore  issued  his  warrant,  and  the  accused  was 
sent  to  Hollo wav  Gaol. 

C.  F,  Gill  in  support  of  the  application  for  the  rule. — There 
was  no  evidence  on  which  a  magistrate  in  this  country  would  be 
justified  in  committing  the  accused  for  trial.  Possession  of  stolen 
property  after  so  long  an  interval  as  seven  years,  and  the  assump- 
tion of  a  fictitious  name,  are  no  evidence  of  guilty  knowledge. 
There  was  no  false  representation  of  an  existing  fact,  either 
by  words  or  by  conduct.  These  bonds  pass  freely  from 
hand  to  hand,  and  the  purchaser  is  not  damnified  by  the 
fact  that  they  were  stolen,  since  he  will  be  paid  in  full  upon 
presenting  them  for  payment  as  certainly  as  if  they  had  not  been 
stolen. 

Smith^  J. — In  this  case  the  prisoner  has  been  charged  with 
obtaining  money  under  false  pretences,  and  this  Court  has  juris- 
diction to  see  if  there  is  any  evidence  to  justify  his  extradition. 
Now,  in  the  first  place,  is  there  any  evidence  of  guilty  know- 
ledge ?  The  bonds  were  stolen  in  1883,  and  in  1890  the  prisoner, 
under  an  assumed  name  (I  cannot  leave  that  out  of  my  considera- 
tion), is  found  dealing  with  them.  In  the  face  of  those  facts,  I 
could  not  withdraw  the  case  from  the  jury.  Secondly,  did  he 
make  a  false  pretence,  either  by  words  or  by  conduct  ?  Let  it 
be  taken  that  he  was  affected  with  guilty  knowledge;  in  my 
judgment  there  is  a  representation  that  the  bonds  were  all  right 
and  not  stolen  ones — a  representation  by  conduct  constituting  a 
false  pretence.  But  it  is  said  that  the  payee  did  not  lose  any- 
thing by  the  prisoner's  conduct ;  but  in  my  judgment  that  is  no 
answer  to  a  charge  of  false  pretences.  It  is  no  answer  to  such 
a  charge  to  say  that  the  person  cheated  out  of  his  money  can  get 
it  back  again.     This  rule  must  be  refused. 

Wright,  J. — I  am  of  the  same  opinion,  although  I  confess  the 
question  does  not  appear  to  be  entirely  free  from  doubt.     If  the 
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prisoner  had  put  in  negotiation  a  single  stolen  bond^  the  case 
might  be  doubtful ;  but  the  facts  here  are  stronger^  and  lead  to 
the  inference  that  he  had  possession  of  a  number  of  stolen  bonds^ 
and  that  he  deliberately  and  systematically  passed  them  on  to 
the  public^  representing  that  there  was  nothing  the  matter  with 
them. 

Rtilefor  habeas  corpus  refused. 
Solicitors :  Arthur  Neidon  and  Go, 


Rb  Pimtbr. 

1891. 

Extradition — 
False  pre- 
tences— Be- 
presentation 
by  eonduei — 
Evidence  of 
gtnUty  hnow- 
ledge-^ 
Habeas 
corpus* 


OXFORD  CIRCUIT. 

Staffordshibb  Sfbinq  Assizes. 

March  30,  31,  April  1,  2,  and  4,  1892. 

(Before  Hawkins,  J.) 

Req.  v.  Charles  and  Others,  (a) 

Explosive  substance  —  Part  of   machine    adapted  for    causing 
explosion — Possession  of  confederates — 46  Vict,  c.  3,  ss.  8,  4,  9.* 

The  Explosive  Substances  Act,  1883  (46  Vict,  c,  3),  enacts,  sect,  9, 
'^  The  expression  '  explosive  substance '  shall  be  deemed  to 
include  any  .  .  .  apparatus,  machine,  implement,  or 
materials  used,  or  intended  to  be  used,  or  adapted  for  causing, 
or  aiding  in  causing,  any  explosion  in  or  with  any  explosive 
substance ;  also  any  part  of  any  such  apparatus,  machine,  or 
implement  ^' : — 

Held,  that  any  part  of  a  vessel  which,  when  filled  with  an 
explosive  substance,  is  adapted  for  causing  an  explosion  [i.e.,  for 
causing  it  to  explode  so  as  to  be  dangerous  to  life,  limb,  or 
property)  is  an  explosive  substance  within  the  Act, 

Sect,  4  provides  that  any  person  who  makes  or  has  in  his  posses- 
sion and  under  his  control  any  explosive  substance  under  certain 
circumstances,  shall  be  liable  to  penal  servitude,  ^c, : — 

Held,  that  if  several  persons  are  connected  in  a  common  design  to 
have  articles,  amounting  to  an  explosive  substance  within  the 
Act,  made  for  an  unlawful  jnirpose,  each  of  the  confederacy 
is  responsible  in  respect  of  such  articles  as  are  in  the  possession 
of  others  connected  in  the  carrying  out  of  their  common  design, 

THE  prisoners  Frederick  Charles,  Victor  Oails,  John  Wesley, 
William    Ditchfield,   Joseph    Thomas   Deakin,   and    Jean 

(a)  Reported  by  Edwabd  J.  Gibbons,  Esq.,  Barrister^at^Law. 

K  E  2 
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Rso.        BattoUa  were  indicted^  firstly^  for  conspiracy  under  sect.  3  of  the 

-,      ''•         Explosive  Substances  Act,  1883  (46  Vict.  c.  3) ;  and,  secondly, 

0THXB8       ^^^  offences  under  sect.  4.     The  first  indictment  was  not  pro- 

'      ceeded  with,  and  in  the  second  indictment  were  sixteen  counts, 

^^-        but  it  is  only  necessary  for  this  report  to  state  one  count  at 
Explosive    leiigth  ;  it  was  as  follows  :  '^  And  the  jurors  aforesaid,  upon  their 
syhgtcMce—   Oath  aforesaid,  do  further  present  that  the  said  {prisoners)  on  the 
^"'t/^      7th  day  of  January,  1892,  feloniously,  unlawfully,  and  knowingly 
a^^Udfor   ^*^  ^^  their  possession,  not  for  a  lawful  object,  within  the  said 
causing  ex-    county  to  wit,  in  the  said  borough,  a  certain  explosive  substance 
plosion—     to  wit,  a  certain  lead  bolt,  being  part  of  a  machine  adapted  for 
,^tS.l  caufling  aa  explosion  with  an  explosive  substance  under  such 
46  Viet.  e.  3,  circumstances  as  to  give  rise  to  a  reasonable  suspicion  that  they 
ss.  3, 4>,  9.    did  not  have  the  said  explosive  substance  in  their  possession  for 
a  lawful  object  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown,  and  dignity/'     Three  other  counts  were  in  exactly  the 
same  words,  except  that  for  "  lead  bolt ''  the  words  were  ^'  fuse," 
"  brass  bolt  and  screw,*'  and  "  brass-casting,''  and  these  were 
alleged  in  the  evidence  to  be  the  various  parts  of  a  vessel  which, 
when  filled  with  the  chlorate  of  potash  or  other  explosi\re  sub- 
stance, formed  a  bomb  of  a  highly  dangerous  character.     These 
four  counts  were  those  on  which  the  prosecution  eventually  relied, 
but  it  may  be  shortly  stated  that  the  other  twelve,  abandoned  at 
the  trial,  alleged  the  same  materials  as  being  ^'  in  their  control " 
instead  of  ^^  in  their  possession,"  and  as  being  '^  intended  to  be 
used  "  instead  of ''  adapted." 

The  following  is  a  short  statement  of  the  evidence  so  far  as  is 
material  to  this  report.  A  socialist  club  had  been  formed  at 
Walsall  about  1887,  and  all  the  prisoners  except  Battolla  were 
members  of  that  club.  On  the  7th  day  of  January,  1892,  the 
police  arrested  Ditchfield,  Charles,  and  Calls,  and  they  found  in 
Ditchfield's  possession  the  brass  screw,  in  Charles's  possession 
the  lead  bolt,  materials  mentioned  in  the  indictment,  and  a  sketch 
of  a  bomb  with  certain  written  directions  for  its  manufacture  in 
the  handwriting  of  Battolla,  and  references  to  the  brass  screw. 
In  a  portmanteau  belonging  to  Calls  was  found  the  fuse.  It  was 
also  proved  that  Wesley,  a  brushmaker,  had,  at  the  request  of 
Charles,  made  a  wooden  model,  and  had  been  instrumental  in 
obtaining  some  iron  castings  according  to  pattern ;  and  some 
further  evidence  was  given  as  to  the  making  of  the  materials 
mentioned  in  the  indictment,  and  as  to  the  connection  of  the 
prisoners  with  those  transactions.  Wesley  and  Ditchfield  gave 
evidence,  under  sect.  4,  admitting  their  possession  of  such 
materials ;  but  they  swore  they  were  innocent  agents,  and 
thought  that  the  castings  were  for  electric  cells  or  for  lubricators. 
It  was  proved  by  expert  evidence  that  these  castings,  when 
loaded,  were  adapted  for  explosion,  and  that  they  might  be 
exploded  in  a  variety  of  ways,  by  detonating  caps,  which  might 
be  placed  on  a  nipple,  by  the  use  of  a  fuse,  or  by  the  use  of 
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sulpharic  acid  in  a  little  tube  stopped  at   the  bottom  with  a        Rm. 
peculiar  sort  of  cork  of  a  certain  thickness,  which  after  a  while  ^      ^' 
the  sulphuric  acid  would  eat  away  and  so  come  in  contact  with       othkbs. 

the  explosive  matter  and  cause  it  to  explode.     Among  some  docu-        

ments  found  in  Cails'  possession  was  a  newspaper  description  of        ^^^^' 
how  such  bombs  loaded  with  chlorate  of  potash  might  be  used     Ewpiosive 
to  cause  an  explosion  at  an  opera  house.     Deakin  also  made  a    stibstance^ 
statement,  but  did  not  give  evidence,  substantially  admitting  the       ^^^J^ 
charge  against  himself,  but  he  said  he  thought  the  bombs  were    ^d^ted/or 
to  be  used  abroad.  causing  ex- 

Sir  R.  K  Webster,  Q.C.  (A.-G.),/e//,  Q.C.,  Alfred  Young,  and     plosuynr- 
H.  Sutton  for  the  prosecution.  cfi^XX- 

Willis,  Q.C.  and  Cranstoun  for  the  prisoner  Charles.  46  Vict.  c.  3, 

W,  M.  Thompson  and  Lever  for  the  prisoners  Cails,  Ditchfield,     »«•  3,  4,  9. 
and  Battolla. 

Boddam  for  the  prisoner  Wesley. 

McCarthy  for  the  prisoner  Deakin. 

At  the  close  of  the  case  for  the  prosecution, 

Willis  submitted  that  there  was  no  case  to  go  to  the  jury, 
inasmuch  as  there  was  no  evidence  that  the  thing  alleged  to  be 
in  the  possession  of  the  prisoners  was  adapted  for  causing  an 
explosion.  The  prisoners  were  charged  under  sect.  4  of  the 
Explosive  Substances  Act,  1883  (a)  with  which  must  be  read 
sect.  9  (6).  The  only  thing  found  in  Charleses  possession 
was  the  lead  bolt,  which  was  merely  a  stopper  used  to 
close  the  container  or  shell  in  which  the  explosive  substance 
might  be  placed.  It  was  not  intended  by  the  Act  to  call 
upon  a  person  to  account  for  the  possession  of  any  article 
which  did  not  come  under  one  of  two  heads,  either  (I) 
that  of  the  explosive  substance  itself,  or  the  materials  entering 
into  the  manufacture ;  or  (2)  the  machinery  for  causing  the 
explosion,  or  a  part  of  it  which  is  adapted  for  causing  or  aiding  in 
causing  it.  The  Act  was  not  intended  to  apply  to  a  person  in 
possession  of  a  vessel  adapted  for  receiving  an  explosive  sub- 
stance, or  which  by  containing  the  explosive  substance  .might 
give  increased  force  to  the  explosion  after  the  explosion  had  been 
caused.  Secondly,  he  submitted  that  the  brass  casting  mentioned 
in  the  indictment  was  not  found  in  the  possession  of  any  of  the 
prisoners  at  the  time  they  were  arrested,  and  assuming  it  was  a 
material  adapted  for  aiding  in  causing  an  explosion,  under  sect.  4, 

(a)  46  Vict.  0.  3,  s.  4,  enacts  that :  **  Any  person  who  makes  or  knowingly  has  in  his 
possession  or  under  his  control  any  explosive  sahstance,  under  such  circumstances  as 
to  give  rise  to  a  reasonable  suspicion  that  he  is  not  making  it,  or  does  not  have  it  in 
his  possession  or  under  his  control  for  a  lawful  object,  sballi  unless  he  can  show  that 
he  made  it  or  had  it  in  his  possession  or  under  his  control  for  a  lawful  object,  be  guilty 
of  felony,  and,  on  conviction,  shall  be  liable  to  penal  servitude,  &c, 

(5)  Sect  9  (1).  In  this  Act,  unless  the  context  otherwise  requires,  the  expression 
**  explosive  substance  "  shall  be  deemed  to  include  any  materials  for  making  any 
explosive  substance ;  also  any  apparatus,  machine,  implement,  or  materials  used,  or 
intended  to  be  used,  or  adapted  for  causing,  or  aiding  in  causing,  any  explosion  in  or 
with  any  explosive  substance ;  also  any  part  of  any  such  sppparatus,  machine,  or 
implement. 
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Heo.        a  person  who  had  once  had  it  in  his  possession  and  parted  with  it 

Ghas^         was  not  called  upon  to  explain  with  what  purpose  he  had  it  in  his 

OTHKBB.      possession.     Each  prisoner  was  therefore  responsible  only  for  any 

article  found  in  his  own  possession. 

^^'  The  same  arguments  were  relied  on  by  the  other  counsel  for 

EuploHve    tto  prisoners. 
substances'-       The  Attorney-General  argued  that  the  suggestion  on  behalf  of 
Pari  of      (;jj0  prisoners  was  that  the   statute  merely  applied  to  explosions 
ada/piedfor  without  consequences,  in  other  words,  that  the  putting  of  powder 
eatuing  ex-    or  any  Other  explosive  substance  in   an  open  vessel  or  on  the 
plosion--     ground  and  exploding  it  might  be  aimed  at  by  the   statute,  but 
corl^&raUs^^  ^^^^  that  which  rendered   the   explosion  most    disastrous  and 
46  Vict,  c,  3,  dangerous   to  human  life,  i.e.,  the    shell    which    contains   the 
ss,  3, 4, 9.    explosive,  was  not  within  the  statute.     He  submitted  that   the 
sort  of  explosion  aimed  at  was  that  mentioned  in  sect.  2,  "  an 
explosion  of  a  nature  likely  to  endanger  life  or  to  cause  serious 
injary  to  property.^'     Sect.  5  makes  accessories  liable  to  be  tried 
and  punished  as  principals.     As  to  the  second  contention  it  was 
not  necessary  that  each  one  of  the  things  should  be  traced  to  the 
possession    of  any   one    of   the    prisoners.     They   were  acting 
together  for  a  combined  purpose,  and,  as  in  the  case  of  being  in 
possession  of  stolen  coin  or  stolen  goods,  or  unlawfully  uttering 
coin,  and  numbers  of  other  cases  where  the  act  might  be  the  act 
of  more  than  one,  still  it  was  the  possession  and  control  of  each. 
Assuming  that  there  had  been  no  possession  traced  except  in 
the  case  of  the  fuse  to  Cails,  the  lead  bolt  to  Charles,  and  the 
brass  bolt  to  Ditchfield,  that  would  not  avail  in  respect  of  the  act 
alleged,    namely,   their  collective    possession   for    an   unlawful 
purpose  with  a  view  of  doing  that  which  was  an  offence  under  the 
Act,  those  articles  not  intended  of  course  to  be  used  indepen- 
dently, but  intended  to  be  used  subsequently  together. 

Hawkins,  J.  decided  against  Mr.  Willises  contention,  and 
allowed  the  case  to  go  to  the  jnry.  He  said  he  thought  the  case 
so  clear,  that  he  refused  to  state  a  case  for  the  Court  for  the 
consideration  of  Crown  Cases  Reserved.  On  the  points  argued, 
he  summed  up  the  case  to  the  jury  as  follows  : — I  have  pointed 
out  to  you  what  each  of  the  defendants  has  done,  for  the  purpose 
of  your  forming  your  own  judgment,  as  to  whether  or  not  they 
were  connected  in  one  common  design  to  have  these  articles 
manufactured ;  and  with  the  view  to  comply  with  that  which  I 
hold  to  be  the  law,  that  if  they  were  connected  in  a  common 
design  to  have  these  articles  made,  and  for  an  unlawful  purpose, 
that  each  member  of  the  confederacy  is  responsible  in  respect 
of  such  articles  as  were  in  the  possession  of  others,  connected,  of 
course  I  mean,  in  the  carrying  out  of  their  common  design. 
Was  that  design  a  lawful  one  ?  Was  it  a  possession  under 
circumstances  calculated  to  raise  grave  suspicion  ?  Were  these 
things  which  were  found  in  the  possession  of  the  prisoners,  the 
brass  screw  in  the  possession  of  Ditchfield,  the  lead  bolt  in  the 
possession  of  Charles,  the  fuse  in  the  possession  of  Cails,  and 
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the  brass  castings  undoubtedly  at  one  time  in  the  possession  of        Rbg. 
Ditchfield.  and  at  some  time  in  the  possession  of  Charles,  were  „       '^' 

Ifff AWTiKB  AND 

these  things  first  of  all  parfcs  of  a  machine  intended  for  the  purpose  others. 

of  explosion  ?     Were  they  parts  of  a  machine  adapted  according  

to  the  language  of  the  statute  for  causing  an  explosion,  that  is  ^^^^- 

for  causing  it  to  explode  so  as  to  be  dangerous  to  life,  limb,  or  Explonve 

property?      If   you  find    they  were,  they  are  "explosive  sub-  subtta/nco— 

stances  ^^  under  the  Act.  Part  of 

The  jury  found  Wesley  and  Ditchfield  not  guilty ;  Charles,  adMtedfor 

Cails,  and  Battolla,  guilty ;  and  Deakin,  guilty,  with  a  recommen*  causing  ex- 

dation  to  mercy.  plosion— 

Charles,  Cails,  and  Battolla,  were  sentenced  to  ten  years,  and  cor^^raJteS- 

Deakin  to  five  years  penal  servitude,  46  Vict  c.  3, 

Solicitors  :  for  the  prosecution.  The  Solicitor  to  the  Treasury ;  »«•  3,  4,  9. 
for  Charles,  Gorey  of  Bristol ;  for  Wesley,  G,  Rose,  of  Wednes- 
bury ;    for    Deakin,  Maw  ;    for    Cails,   Ditchfield,  and  Battolla, 
Coiterell,  of  Walsall. 


MIDLAND     CIECUIT. 

Nottingham  Assizes. 

March  22,  1892. 

(Before  Cave,  J.) 

Beg.  v.  Mitchell,  {a) 

Practice  —  Evidence  —  Admissibility  —  Murder — Dying  Declara- 
llon — Examination  by  justice  of  the  peace — Statemsnt  giving 
substance  of  question  and  answer — Hopeless  expectation  of 
immediate  death — Deposition  under  30  ^  31  Vict.  c.  35,  s,  6 — 
Increased  illness  of  witness — Stoppage  of  cross-examination — 
"  Full  opportunity  of  cross-examination  '* — Admissibility  as 
statement  in  presence  of  prisoner. 

Upon  an  indictment  for  murder  or  manslaughter  a  statement 
giving  the  substance  of  questions  put  to  and  answer's  given  by 
the  deceased  person  is  not  admissible  in  evidence  as  a  dying 
declaration. 

Such  a  declaration  must,  in  order  that  it  may  be  admissible  in 

(a)  Reported  bj  Joseph  Smith,  Esq.,  Barrister-at-Law. 
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evidence,  be  in  the  actual  words  of  the  deceased,  and  if  questions 
are  put,  the  questions  and  answers  must  both  be  given,  in  order 
that  it  may  appear  how  much  was  suggested  by  the  examiner, 
and  how  much  produced  by  the  person  making  the  declaration. 

Upon  the  trial  of  an  indictment  for  murder  it  appeared  that  the 
deceased  xoas  told  by  a  doctor  that  there  was  little  or  no  hope  of 
recovery,  and  being  ashed  if  she  understood  her  position  replied 
that  she  did : — 

Held,  that  there  was  no  proof  of  a  hopeless  expectation  of 
immediate  death  sufficient  to  make  a  subsequent  declaration 
admissible  in  evidence  as  a  dying  declaration. 

During  the  taking  of  the  deposition  of  a  person  dangerously  ill 
under  30  ^  31  Vict.  c.  35,  s.  6,  before  the  prisoner's  solicitor 
had  concluded  his  cross-examination,  the  witness  became  so  ill 
that  ihe  presiding  magistrate  stopped  the  cross-examination  : — 

Held,  that  it  was  not  sufficient  that  the  prisojier  should  have  had 
such  opportunity  of  cross-examination  as  the  circumstances 
permitted,  and  that,  as  the  prisoner  had  not  had  full  oppor- 
tunity of  cross-examination,  the  deposition  was,  in  the  absence 
of  any  proof  that  the  prisoner  was  asking  vexatious  questions  in 
order  to  defeat  the  statute,  inadmissible  in  evidence; 

Held,  also,  that  it  was  inadmissible  in  evidence  as  a  statement 
made  in  the  presence  of  the  prisoner,  the  ground  of  the  admission 
of  such  statements  in  evidence  being  that  where  a  charge  is  made 
against  a  person  in  his  presence,  and  he  does  not  deny  it,  the 
absence  of  denial  is  some  evidence  of  the  truth  of  the  charge, 
whereas  where  evidence  is  being  formally  taken,  and  the 
prisoner  is  represented  by  a  solicitor,  it  is  not  to  be  expected  that 
he  will  at  once  deny  the  statements  made,  and  therejore  no  pre- 
sumption arises  from  the  absence  of  denial. 

Eeg  V.  Mann  (49  /.  P.  743)  dissented  from. 

THE  prisoner,  Lizzie  Ann  Mitchell,  was  indicted  for  the 
wilfal  murder  of  Eugenie  Bagshaw  at  Nottingham  on  the 
16th  day  of  December,  1891. 

The  substance  of  the  charge  against  the  prisoner  was  that  she 
procured  a  miscarriage  of  the  deceased  woman  either  by  the  use 
of  instruments  or  other  means,  and  that  death  resulted  from  the 
miscarriage. 

Garrett  and  Dove  for  the  prosecution. 

H.  Y.  Sianger  for  the  prisoner. 

It  appeared  from  the  evidence  that  the  deceased  woman  had 
been  married  for  fourteen  years  and  had  a  family  of  seven 
children.  In  October,  1891,  she  again  found  herself  to  be 
pregnant,  and  during  the  latter  part  of  October  and  the  beginning 
of  November  paid  several  visits  to  the  prisoner,  who  carried  on 
business  as  a  herbalist.  On  the  8th  day  of  November  the 
deceased  woman  was  taken  ill  and  the  prisoner  was  sent  for,  and 
was  with  her  alone  for  some  time,  and  visited  her  constantly  for  the 
next  four  days.     At  the  end  of  that  time  serious  symptoms 
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developed  and  a  doctor  was  called  in.  The  prisoner  then  entirely 
discontinued  her  visits^  and  on  the  16th  day  of  December  the 
woman  died^  the  cause  of  death  being  blood  poisoning,  conse- 
quent on  a  miscarriage  and  the  non-removal  of  the  after  birth. 

C.  V.  Taylor,  M.D.  deposed. — On  the  14th  day  of  December 
I  was  present  at  the  bedside  of  the  deceased  woman,  together 
with  a  magistrate,  the  assistant  clerk  to  the  justices,  and  certain 
others.  Her  life  was  then  in  imminent  danger.  I  told  her  that 
there  was  little  or  no  chance  of  her  recovery,  and  asked  her  if 
she  understood  her  present  condition.     She  replied  that  she  did. 

H.  Worth,  assistant  clerk  to  the  justices,  deposed. — I  was 
present  on  the  14th  day  of  December  on  the  occasion  mentioned 
by  the  previous  witness.  After  the  deceased  woman  had  stated 
that  she  understood  her  condition  the  magistrate  put  questions 
to  her,  and  I  took  down  the  answers.  She  then  signed  the  state- 
ment I  had  taken  down  with  a  mark. 

Garrett,  for  the  prosecution,  tendered  the  statement  as  a  dying 
declaration. 

Cave,  J. — I  think  that  there  are  two  objections  to  the 
reception  of  this  statement  as  a  dying  declaration.  In  the  first 
place  I  do  not  think  that  there  is  suflScient  proof  that  the 
deceased  woman  had  a  settled  hopeless  expectation  of  immediate 
death,  and,  secondly,  even  if  there  were  suflBcient  proof  of  this, 
I  do  not  think  that  the  statement  contains  sufficiently  the  actual 
words  of  the  dying  woman.  In  such  case  her  answers,  even  if 
taken  word  for  word,  seem  to  me  to  be  useless  without  tho 
questions  to  which  they  were  answers,  and  when  a  person  is  in 
such  a  condition  the  danger  arising  from  leading  questions  is 
enormously  increased. 

H.  Worth,  recalled,  deposed. — On  the  following  day,  the 
15th  day  of  December,  I  was  present  when  the  statutory 
deposition  of  the  deceased  woman  was  taken.  Notice  was  given 
to  the  prisoner,  and  she  and  her  solicitor  were  present.  The 
deceased  woman  was  sworn  and  examined  upon  oath.  I  took 
down  her  evidence.  The  prisoner's  solicitor  began  to  cross- 
examine  the  deceased  woman,  and  had  continued  his  cross- 
examination  for  about  ten  minutes,  when  the  state  of  the  woman 
was  such  that  the  magistrate  stopped  the  cross-examination. 
She  was  apparently  dying  and  gradually  got  worse,  and  a  few 
minutes  afterwards  we  all  left. 

Oarrett  tendered  the  deposition  under  30  &  31  Vict.  c.  35, 
s.  6  (a).      The  words  ''full  opportunity*'  in  the  section  mean 
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(a)  The  statute  80  A  81  Vict.  c.  85,  8.  6,  enacts  that :  Wherever  it  shall  be  made 
to  appear  to  the  satisfaction  of  any  justice  of  the  peace  that  any  person  dangerously 
ill,  and,  in  the  opinion  of  some  registered  medical  practitioner,  not  likely  to  recover 
from  such  illness,  is  able  and  willing  to  give  material  information  relating  to  any 
indictable  offence,  or  relating  to  any  person  accused  of  any  such  offence,  and  it  shall 
not  be  practicable  for  any  justice  or  justices  of  the  peace  to  take  an  examination  or 
deposition  in  accordance  with  the  provisions  of  the  said  Act  of  a  person  so  being  ill, 
it  shall  be  lawful  for  the  said  justice  to  take  in  writing  the  statement  on  oath  or 
affirmation  of  such  person  so  being  ill,  and  such  justice  shall  thereupon  subscribe  the 
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Rbg.         '^as  full  opportuDity  as  is  compatible    with  the  circumstances 
Mn^sLL.    ^^  ^^®  case/'      Otherwise  an  accused  person  might  well   defeat 

the  section  by  so  extending  his  cross-examination  as  to  compel 

1892.        the  magistrate^  in  the  interest  of  the  sick  person^  to  cut  short 

„  ~7        the  examination.     If  the  statement  is  not  admissible  as  a  dcposi- 

Evidence—   ^^^^  Under  the  statute^  it  is  submitted  that  it  is  admissible  as  a 

Admiefiibility  dying  declaration^  and  also  as  a  statement  made  in  the  presence 

Ib^n^'IdLldi  ^^  *^®  prisoner.     In  Reg.  v.  Ma7in  (49  J.  P.  743),  Denman,  J. 

raJt^l—^orm^'^^^^^^^y  upon  the  latter  ground,  evidence  of  a  statement  which 

—Hopeless    was  inadmissible  as  a  dying  declaration  and  as  a  deposition. 

expectation  of     Stanger  for  the  prisoner. — The  statement  is  not  admissible  as 

•Stonun!^"  a  deposition  under  the  statute,  inasmuch  as  neither  the  prisoner 

30^81  Vict,  nor   his  solicitor  had  full  opportunity  of  cross-examining   the 

c.  35, ».  6—   deceased  person  within  the  meaning  of  the  section.      Further 

S^ppa^e  0/  j^  jg  jj^|.  admissible   as  a   dyiDs:   declaration  upon  the  grounds 

natvm  owing  upon  which   the   Court    has   just    held   the   statement    of   the 

to  condition  previous   day    inadmissible     as    such.      Nor    is    it    admissible 

"■p^i*****""   ^P^^    *^®     other     ground     suggested.       Reg,   v.    Mann    [uhi 

tun^^f '  *^*P-)    was    wrongly    decided.      If    the    statement    had    been 

cToes-wamu  made  in    such    circumstances    that    the    prisoner   might  have 

nation"      contradicted  it,  it  might  have  been  admissible,  but,  inasmuch  as 

it  was  made  in  such  circumstances  that  she  would  not  have  been 

allowed  to  interrupt  the  proceedings  by  coutradicting  it,  it  is  not 

admissible.     The  only  reason  for  admitting  statements  made  in 

the  presence  of  a  prisoner  is  that  if  a  prisoner  hears  charges  made 

against  him  or  her,  and  does  not  contradict  them,  the  absence  of 

such  contradiction  is  evidence  of  guilt.     Moreover,  if  depositions 

of  this  kind  are  to  be  admitted  upon  this  ground,  all  the  careful 

provisions  of  the  section  for  the  due  protection  of  the  prisoner 

would  be  at  once  swept  away. 

Cave,  J. — I  am  of  opinion  that  this  statement  is  not  receivable 
in  evidence  upon  any  of  the  grounds  suggested.  What  was 
intended  to  be  done  upon  the  15th  was  to  take  a  deposition  under 

the  statute  30  &  31  Vict.  c.  35,  s.  6,  but  in  order  that  a  depo- 

same,  and  shall  add  thereto  by  "way  of  caption  a  statement  of  his  reason  for  taking 
the  same,  and  of  the  day  and  place  ^hen  and  where  the  same  was  taken,  and  of  the 
names  of  the  persons  (if  any)  present  at  the  taking  thereof  ;  and,  if  the  same  shall 
relate  to  any  indictable  offence  for  which  any  accused  person  is  already  committed, 
or  bailed  to  appear  for  trial,  shall  transmit  the  same,  with  the  said  addition,  to  the 
proper  officer  of  the  eourt  for  trial  at  which  such  accused  person  shall  have  been 
80  committed  or  bailed ;  and  in  all  other  cases  he  shall  transmit  the  same  to  the  clerk 
of  the  peace  of  the  county,  division,  city,  or  borough  in  which  he  shall  have  taken 
the  same,  who  is  hereby  required  to  preserve  the  same,  and  file  it  of  record ;  and  if 
afterwards  upon  the  trial  of  any  offender  or  offence  to  which  the  same  may  relate  the 
person  who  made  the  same  statement  shall  be  proved  to  bo  dead,  or  if  it  shall  be 
proved  that  there  is  no  reasonable  probability  that  such  person  will  be  ever  able  to 
travel,  or  to  give  evidence,  it  shall  be  lawful  to  read  such  statement  in  evidence, 
either  for  or  against  the  accused,  without  further  proof  thereto,  if  the  same  purports 
to  be  signed  by  the  justice  by  or  before  whom  it  purports  to  be  taken,  and  provided 
it  be  proved  to  the  satisfaction  of  the  court  that  reasonable  notice  of  the  intention  to 
take  such  statement  has  been  served  upon  the  person  (whether  prosecutor  or  accused) 
against  whom  it  is  proposed  to  be  read  in  evidence,  and  that  such  person  or  his 
counsel  or  attorney,  had  or  might  have  had,  if  he  liad  chosen  to  be  presont,  full 
opportunity  of  cross-examining  the  deceased  person  who  made  the  same. 
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sition  may  be  admissible  under  the  statute^  it  is  necessary  that        Rm. 
the  prisoner  should  have  had  full  opportunity  of  cross-examining  ^' 

the  person  who  made  the  deposition^  whereas  here  the  cross-        

examination  was  closed  by  the  magistrate  refusing  to  allow  more        1892. 
questions  to  be  put.     To  my  mind  it  is  impossible  to  say  that     pTTT  __ 
there  has  been  a  full  opportunity  of  cross-examination  in  such    Evid&nc&^ 
circumstances,  unless  it  can  be  shown  that  the  prisoner  or  the  AdmMsihility 
person  representing  him  was  putting  vexatious  and  frivolous  ques-  jr^"''^r" 
tions,  and  was  evidently  merely  wasting  time  with  the  object  of  in-  ralSwf— Potw 
ducing  the  presiding  magistrate  to  stop  the  cross-examination,  and    -^Hopeleas 
of  taking  advantage  of  the  provisions  inserted  in  the  section  for  the  ewpectation  of 
benefit  of  the  prisoner  for  the  purpose  of  defeating  it.    There  is  not   g^i^^^^' 
the  slightest  evidence  of  such  a  state  of  things  here.    Unfortunately  30  ^  31  Vict. 
the  woman  was  so  ill  at  the  time  that  she  was  unable  to  corapre-    c.  85,  s.  6~ 
hend  the  drift  of  the  (Questions  put  to  her,  and  therefore  the  cross-    ^*W<V» «/ 
examination  could  not  properly  be  continued.     The  magistrate  was  Hon  otoing  to 
quite  right  in  the  circumstances  in  stopping  the  cross-examina-   condition  of 
t ion,  and  unfortunately  the  eflfect  is  that  the  deposition  was  not  ccp^J^*^ 
taken  in  accordance  with  the  statute,  and  is  not  therefore  admis-      tuni^^^ 
sible  in  evidence.     It  was  suggested  that,  if  the  statement  taken    cross-exami- 
is  not  admissible  as  a  deposition  under  the  statute,  it  may  be  as      ft<^tion:' 
a  dying  declaration.     In  my  opinion  it  was  not  a  dying  declara- 
tion at  all,  but  an  examination,  and  it  is  not  an  examination 
which    is  admissible  upon  this  ground,  but  a  declaration.     A 
declaration  should  be  taken  down  in  the  exact  words  which  the 
person  who  makes  it  uses,  in  order  that  it  may  be  possible,  from 
those  words,  to  arrive  precisely  at  what  the  person  making  the 
declaration  meant.     When  a  statement  is  not  the  ijmsmma  verba 
of  the  person  making  it,  but  is  composed  of  a  mixture  of  ques- 
tions and  answers,  there  are  several  objections  open  to  its  recep- 
tion in  evidence  which  it  is  desirable  should  not  be  open  in  cases 
in  which  the  person  has  no  opportunity  of  cross-examination. 
In  the  first  place  the  questions  may  be  leading  questions,  and  in 
the  condition  of  a  person   making  a  dying  declaration  there  is 
always  very  great  danger  of  leading  questions  being  answered 
without  their  force  and  effect  being  fully  comprehended.     In  such 
circumstances  the  form  of  the  declaration  should  be  such  that  it 
would  be  possible  to  see  what  was  the  question  and  what  was  the 
answer,   so  as    to   discover   how   much   was  suggested  by  the 
examining  magistrate,  and  how  much  was  the  production  of  the 
person  making  the  statement.     It  appears  to  me,  therefore,  that 
a  statement   taken  down  as  this  was,  giving  the  substance  of 
questions  and  answers  cannot  be  said  to  be  a  declaration  in  such 
a    sense  as   to  make  it  admissible  in  evidence,  and    that  this 
document  cannot  bo  admitted  upon  that  ground.     There  is  also 
another  objection  that  it  does  not  appear  that  the  woman  was  at 
the  time  in    the  expectation  of  immediately  impending  death.     I 
have  already  held  that  there  is  no  evidence  that  she  was,  upon 
the   previous    day,  in  a   state    of   expectation   of    immediately 
impending  death.      There  is  no  proof  that  upon  that  day  she  had 
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Rkg.        come  to  any  conclusion  upon  the  matter.     She  quite  understood^ 
Mmmm.        iudeed,  what  the  doctor  said  to  her,  but  there  is  nothing  to  show 

that  she  agreed  with  him^  and  it  is  quite  clear  that^  although  a 

1892.        doctor  may  be  of  opinion  and  tell  his  patient  that  there  is  no 

p  o^iL—    ^^P®>  y®^'  ^^  ^^^  patient  thinks  he  has  a  chance  of  recovery^  no 

Evidence^    declaration   made   by  him  is  admissible  in  evidence.     I  cannot 

Admissibility  see  that  there  is  any  proof  that  on  the  15th^  more  than  on  the 

n^^^**^/"  previous   occasion,   the  woman  had  a  settled   expectation  that 

mUon^Form^^^^^  was  immediately  approaching.      On  this  ground  also,  I 

—Hopeless  eth  think   the   statement  is  not  admissible  in  evidence  as  a  dying 

pectationof  declaration.     Thirdly,  it  was  said  that  the  statement,  although 

sUvm  wnder  ^^*  admissible  as  a  deposition  or  a  dying  declaration,  was  admis- 

30  ^81  Vict,  sible  as  a  statement  made  in  the  presence  of  the  prisoner,  and  not 

c.  35, «.  6—   contradicted  by  her.     Now  the  whole  admissibility  of  statements 

Stoppage  of  ^^  |.|j-g   j^-^^  vQ^i^  upou  the   Consideration  that  if  a  charc^e  is 

nation  owing  made  against  a  person  m  that  person  s  presence  it  is  reasonable 

to  condition  0/ to  expect  that  he  or  she  will  immediately  deny  it,  and  that  the 

"  toJST**"     absence  of  such  a  denial  is  some  evidence  of  an  admission  on  the 

twi^yoj^'  part  of  the  person   charged,  and   of  the  truth  of  the  charge. 

croM-ecamt.   Undoubtedly,  when  persons  are  speaking  on  even  terms,  and  a 

natvmr     charge  is   made,   and  the    person  charged    says  nothing,   and 

expresses  no  indignation,  and  does  nothing  to  repel  the  charge, 

that  is   some  evidence  to  show  that  he  admits  the  charge  to  be 

true.     But,  where  a  statement  is  made  in  such  circumstances  that 

the  prisoner  cannot  repel  the  charge,  it  is  absurd  to  say  that  his 

remaining  silent  is  any  evidence  of  the  truth  of  the  charge.     In 

this  case,  where  a  woman  was  lying  on  her  deathbed^  and  her 

evidence  was  being  formally  taken^  the  last  thing  in  the  world  to 

be  expected   is  that  the   prisoner  should  have   started  up  and 

denied  it,  and  said  that  all  the  woman  was  saying  was  untrue, 

especially  when  she  was  represented  by  a  solicitor,  and  knew  that 

her  solicitor  would  be  allowed  to  ask  questions  in  turn,  and  that 

everything  would  be  done  for  her  which  could  be  done.     It  would 

in.  my  opinion  be  simply  monstrous   to  say  that  because  she  did 

not  do  so,  that   is  to  be   taken  as  evidence  of  her  guilt.     I  am 

clearly  of  opinion,  therefore,  notwithstanding  the  case  of  Reg.  v. 

Mann  (49  J.  P.  743),  in  which  I  think  my  learned  Brother  must 

have  been  misreported,  that  this  statement  is  not  admissible  in 

evidence  upon  this  ground^  or  upon  any  of  the  grounds  which 

have  been  suggested. 

The  prosecution  offered  no  further  evidence,  and   Cave,  J., 
thereupon  directed  the  jury  to  return  a  verdict  of  not  guilty. 

Not   Guilty. 
Solicitors:  for  the  Crown,  Hunt  and  Williams,  Nottingham, 
for  the  Solicitor  to  the  Treasury,  H,  B.  Clayton,  Nottingham,  for 
the  prisoner. 


CRIMINAL  LAW  CASES.  609 


QUEEN'S  BENCH  DIVISION. 

January  25  and  26^  1892. 
(Before  Hawkins  and  Wills,  JJ.) 
'     Brown  (app.)  v.  Foot  (resp.).  (a) 

Adulteration  of  Milk — Water  added  by  servant  employed  to  sell — 
Oonviction  of  master — Non-connivance  of  master  no  defence — 
38  ^  39  Vict.  c.  63  {Sale  of  Food  and  Drugs  Act,  1875),  s,  6. 

The  servant  of  a  milk  salesman,  employed  by  his  master  to  sell 
milk,  adulterated  it  with  water.  The  master  wa^  convicted  a^ 
the  seller  of  the  adulterated  milk  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  fined  the  full  penalty  of  201.  : — 

Held,  that  the  conviction  was  right,  whether  the  Toaster  did,  or  did 
not,  connive  at  the  offence,  although  the  entire  absence  of  con- 
nivance on  his  part  might,  in  the  discretion  of  the  convicting 
magistrate,  be  a  ground  for  a  mitigation  of  the  penalty. 

THIS  was  a  case  sfcated  for  the  opinion  of  the  Court  under 
42  &  43  Vict.  c.  49,  s.  33,  by  Henry  Jeffreys  Bushby,  Esq., 
one  of  the  magistrates  of  the  police  courts  of  the  metropolis, 
sitting  at  the  Police-court,  in  Worship-street,  who  heard  and 
determined  the  summons  hereinafter  mentioned. 

1.  At  a  court  of  summary  jurisdiction,  holden  at  Worship- 
street  Police-court  aforesaid,  on  the  24th  day  of  July,  1891,  the 
appellant  appeared  before  the  said  magistrate  to  answer  a  sum- 
mons taken  out  by  the  respondent,  charging  that  the  appellant, 
on  the  4th  day  of  July,  1891,  in  Shipton-street,  in  the  parish  of 
St.  Matthew,  Bethnal-green,  in  the  county  of  London,  within  the 
district  aforesaid,  did  unlawfully  sell  an  article  of  food,  to  wit 
milk,  which  was  adulterated  with  15  per  cent,  of  added  water, 
and  was  not  therefore  of  the  substance  and  quality  demanded 
by  the  purchaser,  contrary  to  the  statute  in  such  case  made  and 
provided.  Upon  the  hearing  of  the  said  summons  the  appellant, 
through  his  solicitor,  applied  for  permission  to  have  the  samples 
of  the  milk  taken  by  the  respondent  pursuant  to  the  said  statute, 
as  well  as  a  sample  of  milk  alleged  to  have  been  taken  by  the 
appellant's  servant,  Charles  Pittard,  as  hereinafter  mentioned, 
forwarded  to  the  Commissioners  of  Inland  Revenue,  who  should 
thereupon  direct  the  chemical  officers  of  their  department,  at 
Somerset  House,  to  make  the  analyses  of  the  same,  and  give 
certificates  to  the  said  magistrates  of  the  result  of  the  analyses, 
and  that  the  expenses  thereof  should  be  borne  as  the  magistrate 

(a)  Reported  by  Mseytn  Ll.  Pibii,  Esq^  Barrister-at-Law. 
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Bbown       should   direct.      Such   application   was   granted^   and   the   said 
p"-  summons  was  adjourned  to  the  21st  day  of  August,  1891,  and 

^'        the  three  samples  of  milk  were  in  due  course  forwarded  to  the 

1892.        Commissioners  of  Inland  Revenue,  at  Somerset  House. 
AdHTat'  ^'  '^^  ^  court  of  summary  jurisdiction,  holden  at  Worship- 

of  food—Act  street  Police-CQurt  aforesaid,  on  the  21st  day  of  August,  1891, 
of  servant—  the  Said  summons  came  on  for  hearing,  when  the  magistrate 
igriMunceof  announced  the  result  of  the  said  analyses  by  the  chemical  officers 
'"^i^ton  o/**"  ^^  Somerset  House,  which  were  as  follows  : 
maMterSaie  No.  1.  Sample  taken  by  the  respondent  could  not  be  tested,  as 
of  Food  and   the  bottle  containing  the  milk  was  cracked. 

1875-^*'        No.  2.  Sample  taken  by  the  respondent  was  shown  to  contain 
38  ^  89  Vict.  Bot  less  than  thirteen  per  cent,  of  added  water, 
c.  63, 8.  6.         Jfo,  3.  Sample  of  Uie  milk  alleged  to  have  been  taken  by  the 
said  Pittard,  as  hereinafter  mentioned,  was  shown  to  be  free 
from  added  water. 

Evidence  was  given  that  the  respondent  was  an  inspector  of 
nuisances  for  the  parish  of  St.  Matthew,  Bethnal  Green,  aforesaid, 
and  on  the  4th  day  of  July,  1891,  in  Shipton-street,  in  the  said 
parish,  there  was  one  of  the  appellant's  milk  trucks  in  charge  of 
his  servant,  the  said  Pittard,  who  was  shouting  "  new  milk.'' 
The  respondent  bought  half  a  pint,  and  paid  the  said  Pittard, 
and  told  him  that  he,  the  respondent,  was  an  officer,  and  had 
bought  it  for  analysis  by  the  public  analyst.  The  respondent 
gave  him  one  bottle  and  submitted  another  bottle  to  the  public 
analyst,  and  produced  before  the  magistrate  the  public  analyst's 
certificate  thereof,  which  certified  the  presence  of  15  per  cent,  of 
added  water. 

Evidence  was  given  by  the  said  Pittard,  on  behalf  of  the 
appellant,  that  he  was  in  his  service,  and  on  the  4th  day  of  July, 
1891,  before  leaving  the  appellant's  premises,  he  took  a  bottle  of 
milk  from  his  churn,  which  he  corked  and  sealed,  and  placed  in 
the  rack  on  the  said  premises,  pursuant  to  a  printed  notice  signed 
by  the  appellant  for  the  guidance  of  his  servants,  which  was  as 
follows,  that  is  to  say  : 

Notice. — ^Each  man  after  receiving  his  milk  to  take  a  sample  from  his  charn,  and 
place  same  in  hottie  and  rack  provided  for  the  purpose.  Samples  to  be  taken  whilst 
on  round  at  Mr.  Brown's  discretion.  In  event  of  sample  taken  on  round  not  agreeing 
with  that  left  in  yard,  the  carrier  will  be  liable  to  instant  dismissal,  or  to  be  proceeded 
against  at  Mr.  Brown's  option.  Any  man  wishing  to  seal  his  bottle  before  leaving  the 
yard  can  do  so  with  wax  and  seal  provided,  or,  should  he  prefer  it,  with  any  seal  or 
private  mark  of  his  own. 

These  precautions  are  taken  for  the  protection  of  the  firm,  to  find  out  any  dishonest 
servants  who  may  tamper  with  the  milk.  (Signed)        W.  Bkown. 

The  said  Pittard  further  swore  that,  on  his  round,  he  watered 
the  milk,  and  afterwards  served  the  respondent  with  the  portion 
of  it  in  question  from  a  hand  can.  He  was  not  asked  and  did 
not  say  whether  he  did  or  did  not  water  the  milk  with  the  appel- 
lant's sanction,  nor  for  whose  profit  the  watering  was  done. 

The  appellant  gave  evidence  on  his  own  behalf,  that  he  had 
the  before-mentioned  printed  notice  posted  on  his  premises,  and 
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that  when  the  said  Pittard  brought  home  the  sample  given  him  Brown 

by  the  respondent,  he,  the  appellant  took  possession  of  the  same  p 'L 

as  well  as  of  the  sample  left  by  the  said  Pittard  on  the  appellant's  .' 

premises  before  proceeding  on  his  round ;  that  such  samples  were  1892. 

handed  into  the  said  Police-court  for  analysis  by  the   Commis-  .,  T     .. 

sionersof  Inland  Revenue,  at  Somerset  House,  and  that  the  water  offoodr^Aet 

put  in  by  the  said    Pittard,  was   against  his,  the   appellant's,  of  servant^ 

consent.  J?Jler"^Co{ 

It  was  contended   on  behalf   of   the  appellant  that  on    this     vi^toa  of 
evidence  the  magistrate  ought  to  find  that  he  did  not  connive  at  master— 3a^j 
the  adulteration  of  the  milk  by  the  said  Pittard,  and  was  there-    of  Food  and 
fore  not  the  seller  within  the  meaning  of  the  Act.  1875  ~ 

G.  The  magistrate  was  of  opinion,  however,  that  the  sale  having  38  j-  39  Vict. 
been  effected  by  the  said  Pittard  as  the  appellant's  agent,  the    c.  63,  k.  c. 
appellant  was  a  seller  within  the  meaning  of  the  Act,  and  that  it 
was  unnecessary  to  decide  whether  he  connived  at  the  adultera- 
tion or  not.     The  magistrate,  therefore,  ordered  him  to  pay  a 
fine  of  201.  and  II.  Ss.  costs,  but  granted  him  this  case. 

The  question  for  the  High  Court  was  whether  the  appellant's 
connivance  was  necessary  to  make  him  liable  for  the  adulteration 
by  the  said  Pittard.  If  aye,  the  case  was  to  be  remitted  to  the 
magistrate  to  ascertain  the  presence  or  absence  of  such  conni- 
vance; if  no,  the  conviction  was  to  be  affirmed;  or  the  case 
otherwise  dealt  with  as  the  court  might  direct. 

The  38  &  89  Vict.  c.  63  (Sale  of  Food  and  Drugs  Act,  1875), 
s.  6,  provides  : 

No  person  sbaU  sell  to  the  prejudioe  of  the  purchaser  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded  by 
such  purchaser  under  a  penalty  not  exceeding  20/. ;  provided  that  an  offence  shall 
not  be  deemed  to  be  committed  under  this  section  in  the  following  cases;  that  is  to 
say: 

(1.)  Where  any  matter  or  ingredient  not  injurious  to  health  has  been  added  to  the 
food  or  drug,  because  the  same  is  required  for  the  production  or  preparation  thereof 
as  an  article  of  commerce,  in  a  state  fit  for  carriage  or  consumption,  and  not  fraudu- 
lently to  increase  the  bulk,  weight,  or  measure  of  the  food  or  drug,  or  conceal  the 
inferior  quality  thereof ; 

(2.)  Where  the  drug  or  food  is  a  proprietary  medicine,  or  is  the  subject  of  a  patent 
in  force,  and  is  supplied  in  tho  state  required  by  the  specification  of  the  patent ; 

(3.)  Where  the  food  or  drug  is  compounded  as  in  this  Act  mentioned; 

(4.)  Where  the  food  or  drug  i«  unayoidably  mixed  with  some  extraneous  matter  in 
the  process  of  collection  or  preparation. 

Moysey  for  the  appellant. — The  magistrate  was  wrong  in 
holding  that  it  was  unnecessaiy  to  decide  whether  the  appellant 
connived  at  the  adulteration  or  not.  There  was  admittedly  a 
dishonest  act  on  the  part  of  the  servant,  and,  if  the  employer 
was  innocent  of  all  connivance  at  the  adulteration,  he  cannot  be 
convicted  as  the  seller  of  the  adulterated  milk  within  the  meaning 
of  the  statute.  [Wills,  J. — The  question  is  whether  the  words 
"  no  person  shall  sell  '^  in  sect.  6,  mean  the  actual  seller,  or 
whether  they  mean  the  person  on  whose  behalf  the  sale  is 
effected.]  Yes,  that  is,  assuming  that  there  was  no  complicity 
on  the  part  of  the  master,     [^wkins^  J. — Complicity  on  his 
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Brown       part  may  be  material  in  considering  the  question  of  the  fine,  bat, 
FwJt  ^^^  purposes  of  your  argument  as  to  the  legal  offence,  you 


may  assume  that  he  knew  nothing  about  it.]     The  contention  is 

1892.        that  sect.  6  only  applies  to  the  actual  physical  seller  of  the  milk. 

wZ*/-      There  are  provisions  in  the  statute  showing  an  intention  on  the 

of  food— Act  V^^^  ^^  ^^^  Legislature  that  the  person  not  guilty  of  complicity, 

ofiervant—  and  really  innocent,  shall  escape.     Sect.  25,  for  instance,  shows 

igficroTiceof  that  the  person  acrainst  whom   the  inspector   oufirht   to   have 

vUtwn  of  '  proceeded  was  the  servant  from  whom  he  bought  the  milk,  and 

master^SdU  not  the  employer,  and  that  is  emphasised  by  the  case  of  Hotchin 

ofFoodand  y,  Hindmarsh  (65  L.  T.  Rep.  N.  S.  149;  (1891)  2  Q.  B.  281). 

Dn^B^t,    jjQ^  Coleridge,  C.J.  says  in  his  judgment  in  that  case,  '^  In 

38  4-  39  Vict,  vny  opinion  a  person  who  takes  the   article  in  his  hand,  and 

c.  63, «.  6.     performs  the  physical  act  of  transferring  the  adulterated  thing  to 

the    purchaser,    is   a  person  who   sells    within    this    section.'' 

[Wills,  J. — In  that  case  the  servant  was  convicted,  and  it  shows 

that  the  words,  ''No  person  shall  sell"   includes    the   person 

physically  selling,  not  that  they  exclude  the  master.]     This  case 

is  governed  by  its  own  peculiar  circumstances,  and  if  the  master 

has  adopted  all  precautions  which  a  prudent  man  can  take  to 

sell  a  proper  article,  then  the  cases  and  the  statute  show  that  he 

ought  not  to  be  convicted.     When  the  servant  sells  fraudulently 

he  cannot  be  said  to  be  his  master's  agent.     [Hawkins,  J. — Can 

a  principal  who  intrusts  the  conduct   of    his   business   to  his 

agent  be  absolved  from  his  agent's  misconduct  in  the  sale  of  that 

which  he  employs  him  to  sell  ?    The  milk  was  in  the  possession 

of  the  master.     If  you  could  show  that  the  servant  had  stolen 

the  milk  the  case  might  be  different.]     Newman  v.  Jones  (17 

Q.  B.  Div.  132)  shows  that  the  appellant  here  ought  not  to  be 

held  responsible  for  the  act  of  his  servant.     [Hawkins,  J. — That 

case  is  quite  different  from  this.     There  a  man  was  employed  to 

supply  liquor  to  the  members  of  a  club,  and  he  did  a  thing 

altogether  beyond  his  employment  in  selling  it  to  strangers.] 

Having  regard  to  sects.  5  and  25,  it  is  evident  that  the  framers 

of  the  statute  intended,  where  an  employer  was  not  in  any  way 

attainted  by  the  dishonest  act  of  his  servant,  or  by  any  knowledge 

that  an  improper  article  was  being  sold,  that  he  should  not  be 

convicted,    or   in  any  way  suffer  punishment    under   the  Act. 

[Hawkins,    J.    referred    to    Limpus   v.    The    London    Oeneral 

Omnibus  Company,  7  L.  T.  Rep.  N.  S.  641 ;  1  H.  &  C.  526.] 

Beverly  for  the  respondent,  in  support  of  the  conviction. — The 
conviction  was  right.  It  is  immaterial  whether  the  master 
connived  at  the  offence  or  not.  Proceedings  under  sect.  6  may 
be  taken  either  against  the  master,  or  against  his  servant,  the 
actual  physical  seller  of  the  milk.  This  case  is  quite  distinct 
from  the  two  cases  cited  on  behalf  of  the  appellant.  In  Newman 
V.  Jones  {ubi  sup,)  the  decision  was  specifically  limited  to  the 
facts  there.  If  this  were  a  civil  case  the  master  clearly  would  be 
liable  for  the  act  of  his  servant.  lAmpiis  v.  London  General 
Omnibus  Company  {ubi  sup.),  and  the  judgment  of  Blackburn,  J. 
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in  that  case^  show  the  principle  which  is  applicable  here.     The       Bbown 
mens  rea  doctrine  does  not  apply  to  the  Sale  of  Food  and  Drngs  ^• 

Act.     The  whole  question  of  the  application  of  that  doctrine  was        * 

discussed  by  the  judges  in  Reg.  v.  Tolson  (60  L.  T.  Rep.  N.  S.        1892. 
899;  23  Q.  B.  Div.  168).     The  onus  of  rebutting  the  inference        '^^li^^ 
of  connivance  on  his  part  was  upon  the  master,  and,  as  the  case  offood^Act 
stands,  he  has  not  rebutted  that  inference,  and  for  that  reason   ofaervomi — 
alone,  if  not  for  the  others,  the  conviction  ought  to  stand.     He  ignorance  of\ 
also  cited  the  judgment  of  Bowen,  L.J.  in  The  British  Jtfw^waZ ''*°^r^^^' 
Banking  Company  Limited  v.  Ghamwood  Forest  Railway  Gompany  maater—Sale 
(57  L.  T.  Rep.  N.  S.  833 ;  18  Q.  B.  Div.  715).  ofFoodwnd 

Moysey  in  reply.  ^^si"*' 

Cur.  adv.  vult.       sg  ^  39  Vict 

Jan.  26. — H/lwkins,  J. — I  am  of  opinion  that  the  decision  was  c.  63,  s.  6. 
right,  and  that  the  master  was  properly  convicted  by  the 
magistrate,  subject  to  one  or  two  observations  which  I  have  to 
make  with  regard  to  the  amount  of  the  penalty  that  was  inflicted. 
In  the  present  case  there  seems  to  have  been  before  the  magis- 
trate no  evidence  at  all  that  the  defendant  was  himself  cognisant 
that  there  had  been  any  adulteration  of  the  milk,  before  the 
sale  of  the  adulterated  milk  took  place.  There  seem  to  have 
been  several  rales  printed  or  written,  which  were  stuck  about 
the  premises,  the  object  of  which  was  ostensibly  that 
the  men  who  were  in  his  employment  should  be  careful 
as  to  the  way  in  which  they  conducted  themselves,  so  far 
as  regards  the  purity  of  the  milk.  Each  man  was  required 
or  allowed  to  take  out  a  sample  of  the  milk  before  he 
took  any  of  it  away  for  the  purpose  of  being  sold 
abroad;  a  sample  bottle  was  taken,  and  the  man  himself 
sealed  it  up,  so  that  there  might  be  no  tampering  with  the  milk 
which  was  taken  from  the  churns  as  they  came  in.  On  the 
occasion  in  question  it  seems  that  this  was  done,  and,  when  the 
matter  came  to  be  investigated,  it  turned  out  that  the  milk  which 
was  taken  as  a  sample  from  the  churn  and  put  aside  was  pure  and 
unadulterated.  The  man  confessed  he  had  adulterated  it,  and 
that  he  had  adulterated  it  to  the  extent  of  some  13  to  15  percent. 
In  this  state  of  things  the  question  arises.  Now,  I  am  of  opinion, 
as  I  have  already  said,  that  the  conviction  ought  to  be  affirmed. 
I  think  myself  that  the  master  for  all  purposes  must  be  deemed 
to  be  the  seller  of  the  milk ;  that  is  to  say,  it  is  impossible  to  say 
that  he  is  not  a  seller  of  the  milk.  It  may  be  said  that  the  person 
who  actually  deals  with  the  milk,  and  sells  it,  and  delivers  it  for 
the  master,  may  also  within  the  provisions  of  this  Act  of  Parlia- 
ment be  the  seller  of  the  milk ;  but  at  the  same  time,  even  if  he 
is  s6,  as  I  think  he  is,  I  think  that  the  master  himself  is  also  the 
seller  of  the  milk.  There  is  no  doubt  that,  civilly,  he  would  be 
the  person  alone  who  would  be  to  blame.  For  instance,  the  pur- 
chaser of  the  milk,  who  is  said  to  be  prejudiced  by  the  adultera- 
tion, if  he  had  to  complain  and  sue  for  the  injury  which  he 
sustained  by  not  having  delivered  to  him  that  which  he  had  con- 
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Brown      tracted  to  haye^  namely^  pure  milk^  wonld^  as  a  matter  of  course, 
2!:_.        sue  the  master,  and  not  the  servant ;  and  there  can  be  no  shadow 
of  doubt,  as  between  the  purchaser  and  the  master,  that  the 
1892.        master  would  be  the  person  responsible  to  the  purchaser.     I  do 

.      not  think  that  precludes  the  case,  but  it  would  have  been  a  very 

offooci—Act  iiJ^portant  factor  as  to  the  master  or  the  person  who  waa  to  be 
of  servant—  found  guilty  of  an  offence  of  this  sort,  if  it  was  an  essential 
Igiwranee  of  requisite  to  his  conviction  that  he  was  cognisant  of  the  adultera- 
master—Con-  ^{qj^^     J  think,  however,  that  it  is  not  necessary  at  all  that  the 

uictvott  of 

master  — Sale  ^^^  who  sells  the  milk,  that  is  to  say,  the  principal  or  seller,  is 
of  Food  and  necessarily  to  be  taken  to  be  cognisant  of  the  adulteration,  the 
^^T^*  ;^*»  law  making  it,  I  think,  an  offence  if  adulterated  milk  is  sold  in 
38  4-  39  Vict,  point  of  fact,  unless,  indeed,  the  person  who  sells  it  is  able  to 
c.  63, 8.  6.  protect  himself  from  liability  to  a  penalty  by  reason  of  the  pro- 
visions to  be  found  in  sect.  25.  Looking  at  the  provisions  of 
sect.  6,  as  far  as  regards  the  ordinary  sale  of  milk  to  a  purchaser 
— the  purchaser  requiring  to  have  pure  milk — if  adulterated  milk 
is  supplied  to  him,  the  seller  is  liable  to  a  penalty  not  exceeding 
20Z.  j  and  in  my  judgment,  regardless  of  the  fact  whether  there 
was  cognisance  of  it  or  not.  Cognisance  of  the  fact  that  the 
milk  was  adulterated  at  the  time  it  was  sold  may  be  a  very 
material  ingredient  for  the  magistrate  to  take  into  his  considera- 
tion when  he  comes  to  fix  the  penalty  to  be  inflicted  on  the  person 
who  sells,  but  it  is  not  essential  to  the  sufficiency  of  the  proof 
which  is  to  support  the  conviction.  Sect.  6  does  not  say,  "  No 
person  shall  knowingly  sell  to  the  prejudice  of  the  purchaser  any 
article  of  food  which  is  not  of  the  nature,  substance,  and  quality 
demanded.'^  The  word  "  knowing  ^'  seems  to  have  been  care- 
fully excluded  by  the  Legislature  from  this  sect.  6,  and  I  can 
very  well  understand  good  reasons  for  it.  A  master  might  in 
that  case  protect  himself  by  saying,  "Although  it  is  perfectly 
true  my  servant  sold  adulterated  milk,  and  I  received  the  pro- 
ceeds of  the  milk  which  he  so  sold,  yet  I  am  not  to  be  rendered 
responsible,  because  you  failed  to  prove  I  had  any  cognisance,  or 
that  I  was  conniving  at  the  wrongful  act  of  my  servant.'^  It 
must  have  been  intended  by  the  Legislature  that  no  difficulty 
should  be  imposed  upon  the  purchaser,  if  in  point  of  fact  he 
bought,  as  he  did  in  this  case,  from  the  milkman  himself — I  do 
not  mean  from  the  servant,  but  from  the  principal,  because  that 
is  the  person  he  contracts  with — and  I  think  it  was  intended  that 
such  person  should,  under  all  circumstances,  bo  made  responsible. 
If  the  appellant's  contention  was  right,  it  would  admit  a  whole 
host  of  cases  in  which  a  man  might  protect  himself  from  a  penalty 
by  throwing  difficulties  in  the  way  of  those  who  complained  of 
adulteration,  by  saying  that  he  had  no  cognisance  of  the  adultera- 
tion. I  am  not  without  authority  for  saying  this,  because  in 
Betts  V.  Armstead  (58  L.  T.  Eep.  N.  S.  811 ;  20  Q.  B.  Div.  771) 
decided  upon  this  very  sect.  6  of  this  Act,  it  was  held,  where 
bread  was  sold  containing  alum,  that  an  offence  within  this  section 
was  committed,  although  the  seller  did  not  know  that  the  article 
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sold  was  not  of  the  nature^  snbstance^  and  quality  demanded.      Browk 
The  judgment  was  delivered  by  my  brothers  Cave  and  Smithy        ^^ 

and  I  need  not  do  more  than  refer  to  that  judgment^  because  it       '^ 

seems  to  me  that  it  settles  the  matter^  if  that  case  was  rightly        1892. 
decided^  beyond  the  possibility  of  doubt.     That  case  was  followed    .    T 
by  another  one.  Pain  v.  Boughtwood  (62  L.  T.  Rep.  N.  S.  284;   offoodr—Ad 
24  Q.  B.  Div.  353).     No  connivance  being  therefore  necessary  to   of  servant— 
establish  the  offence  under  this  section,  is  there  any  reason  for  ig^onceof 
saying  that  the  man  is  not  to  be  responsible  for  the  acts  of  his     ^ion  of 
servant  in  the  same  way  that  the  master  is  ordinarily  responsible  master— Sale 
for  the  act  of  a  servant  ?     The  magistrate  does  not  put  it  that  it   of  Food  and 
is  a  criminal  act  on  the  part  of  the  master,  but  the  penalty  is       ijgys-J'  * 
inflicted,  it  seems  to  me,  for  the  purpose  of  making  people  exer-  88  4>  39  Vict, 
cise  care  in  selling  articles  which  they  have  no  right  to  adulterate.     «•  63, «.  6. 
If  what  was  done  was  the  act  of  the  servant,  no  one  could  doubt 
that  the  master  would  be  responsible  for  the  act.     If  he  had 
said,  "You  may  take  this  milk  out,  I  know  it  is  adulterated;^' 
or  "You  make  take  it  out,  I  authorise  you  to  adulterate  it," 
no  one  could  say  under  such  circumstances  that,  if  the  servant 
sold  it  in  its  adulterated  form,  the  master  would  not  be  liable  to 
be  convicted,  simply  because  he  was  at  home  or  in  his  shop,  and 
was  not  with  the  servant  actually  selling  and  delivering  the  milk. 
It  does  not  seem  to  me  that  connivance  would  make  the  smallest 
difference.     It  would  not  have  made  the  agent  more  or  less  the 
agent  acting  for  the  appellant,  selling  the  milk  taken  from  the 
appellant's  premises.     It  strikes  me  if  he  had  gone  with  the 
milk,  his  master  knowing  perfectly  well  he  was  going  to  adulte- 
rate it,  and  sell  it  as  adulterated  milk,  no  one  would  for   a 
moment  have  contended  with  anything  like  a  hope  of  success 
that  the  master  was  not  responsible  under  such  circumstances 
for  the  act  of  the  person  who  was  acting  under  his  directions. 
Connivance  is  immaterial,  and  the  mere  actual  sale  of  the  milk 
is  that  which  creates  what  it  is  difficult  to  call  an  offence,  if  it  is 
done  without  anything  like  a  guilty  knowledge  ;  but  call  it  an 
offence  for  the  purpose  of  defining  and  expressing  what  I  mean, 
it  is  not  the  less  an  agency  on  the  part  of  the  man  who  sold  the 
milk,  because,  cognisance  being  immaterial,  it  is   not  proved 
or  shown  that  the  master  had  any  knowledge  of  the  fact  of  the 
adulteration.     I  think  myself  it  is  very  clear  that  the  master  is 
responsible.     Some  vears  ago  there  was  a  case  of  Core  v.  James 
(25  L.  T.   Rep.  N.  S.  593 ;  L.  Rep.  7  Q.  B.  135)  decided  under 
6  &  7  Will.  4,  c.  37,  s.  8,  in  which  Lush,  J.  seems  to  have  put  it 
clearly  that  in  his  judgment  the  master  would  be  responsible  for 
the   act  of  his    servant   under    such    circumstances    as    these. 
Although  that  case  is  not  quite  the  same  as  the  one  before  us, 
and  is  under  a  different  Act  of  Parliament,  the   principle  upon 
which  Lush,  J.  acted  seems  to  me  equally  to  apply  to  the  present 
case,  and  I  think  it  may  fairly  be  treated  as  an  authority  in  sup- 
port of  the  view  we  have  taken  of  this  matter.  It  has  been  decided 
in  Hotchin  v.  Hindmarak  {ubi  sup.)  that  the  actual  seller,t'he  ser- 
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Brown       vant,  was  certainly  responsible.     I  think  not  merely  the  servant^ 
Foot        ^^^  ^^^  master  also  is  responsible^  and  it  cannot  be  said  that  the 

*       master  is  not  a  seller.     He  clearly  is  the  person  with  whom  the 

1892.        purchaser  wonld  be  held  to  contract  in  the  matter  of  a  civil  action. 
Ad  Tt     r  ^^*  being  necessary  to  prove  there  was  any  connivance  or  any 

of  joodr—Act  knowledge  of  the  ad  alteration^  it  cannot  be  that  the  master  can 
of  servant—   be  Said  to  be  otherwise  than  liable  as  the  principal  of  the  servant, 
ignaramMof  even  though  he  were  utterly  unacquainted  with  the  fact  of  the 
vict'^  of^'  adulteration.     The  milk  was  sold  by  his  authority ;  it  was  sold 
master  —  Bale  as  milk  which  he,  the  meister,  was  delivering  through  the  hands 
of  Food  and  of  his  agent  to  the  purchaser,  and  I  think  he  was  responsible  in 
1875—  '    ^^®  penalty  which  is  imposed  on  him  for  the  sale  of  such  adul- 
38  ^  89  Viet,  terated  milk,  and  also,  I  think,  legally  the  servant  who  actually 
c.  63, ».  6.     sold  it,  but  it  is  not  necessary  to  determine  that,  for  the  only 
question   we  have  to   decide  is  whether  or   not  the   master  is 
guilty.     I  said  that  the  penalty  of  20Z.  is  an  extreme  penalty  to 
be  paid,  but  I  do  not  think  we  have  the  power  to  deal  at  all  with 
the    punishment  which  has   been   inflicted  by  the   magistrate; 
nevertheless,  the  meaning  of  the  latter  words  of  the  case  may  be 
that  the  matter  may  be  sent  back  to  him  for  his   consideration 
with  regard  to  whether  or  not  the  penalty  should  be  inflicted  to 
the  full  extent.     As  far  as  I  personally  am  concerned,  I  should 
say,  if  there  was  no  circumstance  at  all  leading  to  the  belief  that 
the  appellant,  the  master,  was  in   any  degree  cognisant  of  the 
adulteration,  I  do  not  suppose   any  magistrate  would  inflict  the 
full  penalty  for  a  first  offence.     At  the  same  time  there  may  be 
circumstances     of    which    the    magistrate    was     aware,    and 
of     which      I     am     not     aware,     which     might     make     the 
magistrate   think  the  full  penalty  of  20Z.  ought  to  be  inflicted. 
I    say    nothing    at    all    as  to     how    he    should   exercise    his 
judgment,  but   that  being  the  view  I  take  of  the  matter,  I  do 
think,  if  he  has  no  knowledge  of  any  previous  misconduct  on  the 
part  of  the  master,  and  no  reason  to  suppose  he  was  a  party  to 
any  adulteration,  that  it  is  a  fair  topic  to  urge  on  him  in  mitiga- 
tion of  the  penalty,  if  he  thinks  it  right  to  do  so. 

Wills,  J. — I  am  of  the  same  opinion.  Sect.  6,  upon  which 
this  question  arises,  imposes  a  positive  prohibition  against  the 
sale  of  adulterated  articles.  That  implies,  to  my  mind,  not 
only  that  every  person  should  take  care  not  to  do  the  physical  act 
of  selling,  but  that  he  should  take  care  that  a  sale  is  not  effected 
by  persons  whom  he  employs,  for  the  purpose  of  selling  sub- 
stances that  contravene  the  provisions  of  the  Act  of  Parliament. 
That  this  servant,  in  the  present  case,  was  employed  in  the 
general  business  of  selling  milk  for  his  master,  there  cannot  be 
any  doubt.  If  so,  I  do  not  see  any  reason  to  excuse  the  master 
for  having  broken  the  Act  of  Parliament  by  effecting,  through  that 
unfaithful  servant,  it  may  be,  a  sale  which  was  contrary  to  the 
Act  of  Parliament,  because  he  does  not  sell  it  himself.  He  is 
bound,  not  only  not  to  sell  it  himself,  but  to  take  care  that  other 
people   do  not  sell   it  for  him  in  such  a  condition  as   to  come 
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within  sect.  6.     If  he  does  not  take  that  care^  he  breaks  the  Act      Bbown 
of  Parliament.     Much  reliance  was  placed  on  the  case  of  Newman  ^• 

V.  Jones  {ubi  sup,),  where  it  was  held  that  exciseable  liquors  being        .* 

sold  by  a  servant  contrary  to  the  order  of  his  masters^  they  were        1892. 
not  liable.     But,  as  was  pointed  out  in  the  course  of  the  argu-         ~ — 
ment,  that  is  a  totally  different  case  from  the  present  one.  There  af  food— Act 
the  man  who  effected  the  sale   was   acting  outside  his   orders    of  servant- 
altogether  in  selling  at  all.     Here  he  is  actio g  within  his  orders  ^9^^(^^^^  of 
in  selling,  therefore  what  he  does  wrongly  in  the  scope  of   his  ^'^^i^  qT' 
employment  is  a  matter  for  which  the  master  is  liable,  because  it  master^  Sale 
is  his  business  to  see   that,  within   the  scope  of  the  authority  of  ^ood  and 
which  he  delegates  to  the  servant,  that  servant  carries  out  the  Act       i^n^_f' 
of  Parliament  just  as  much  as  he  does  himself.     There  seems  to  33  ^  39  vict. 
me  to  be  every  reason  in  public  policy  for  giving  this  construe-     c.  63,  s.  6. 
tiou  to  the  Act  of  Parliament,  and,  if  more  verbal  reasons  were 
necessary  to  supplement  it,  they  exist  in  abundance,  because  two 
of  the  preceding  sections,  8  and  4,  impose  penalties,  and  make 
the  breach  of  the  Act  of  Parliament,  after  the  first  offence,  a 
misdemeanour  punishable  by  imprisonment.     Those  sections  are 
qualified   with   an  express    enactment  that  no  person  shall  be 
liable  to  be  convicted  under  those  sections  if  he  can  show  he  had 
no  knowledge  of  the  state  of  things  which  created  the  offence, 
aod  that  he  could  not  by  reasonable  diligence  have  obtained  that 
knowledge.     Therefore   they  contain    a    qualification  which  is 
wanting  in  sect.  6.     Moreover,  sect.  6  is  a  substitution  for  prior 
enactments  which  are  repealed  by  this  Act  of  Parliament,  and  in 
which  the  want  of  knowledge,  if  established,  did  constitute  an 
excuse.     Those  conditions  are  left  out  of  this  Act  of  Parliament, 
and  they  must  have  been  left  out  purposely — there  can  be  no 
doubt  of  that.     I    think,  therefore,  that  the  conviction  is  per- 
fectly right.     I  think  the  learned  magistrate  meant  by  the  addi- 
tion which  he  has  made  to  the  second  part  of  his  question,  to  ask 
whether  he  ought  not  to  have  taken  the  evidence  as  to  the  conni- 
vance or  want  of  knowledge  of  the  defendant  in  that  case,  for 
the  purpose  of  inflicting  a  penalty.     It  may  be,  as  it  stands  at 
present,  he   thought  it   immaterial  to  consider  that.     I   should 
consider  it  a  very  material  circumstance  to  be  taken  into  con- 
sideration along  with  others  in  apportioning  the  penalty.     It  is 
by  no  means  conclusive,  and  it  may  be,  although  he  finds  in  this 
particular  instance  there  was  no  fault  on  the  part  of  the  master  in 
the   shape  of  anything  like  connivance,  he  may  still  think  it 
proper  to  inflict  a  penalty,  because  there  may  have  been  circum- 
stances which  ought  to  have  put  the  appellant  much  more  on  his 
guard,  and  it  may  be  the  magistrate  may  think  he  has  been  care- 
less in  the  choice   of  his   servant,  and    has    not   taken  proper 
precautions  to  see  that  his   servant  was  likely  to  carry  out  his 
orders,  and  to  act  honestly  in  the  matter.     It  may  be,  therefore, 
notwithstanding  there  was  no  connivance,  the  magistrate  may 
think  it  a  case  for  the  full  penalty.      Clearly,  anyone  ought  to 
take   that   factor  along   with  others  into  consideration,  and  I 
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Brown       think   it   must   go  back  to   the   learned   magistrate  with  that 
•'•  intimation. 

^^'  Appeal  dismiseed.     Oase  remitted  to  the  magistrate  to  con- 

1892.  aider  whether  or  not  the  full  penalty  should  be  inflicted. 

Solicitor  for  the  appellant.  Holmes  Moss. 

iu^AM       Solicitor  for  the  respondent,  R.  Vosa. 
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Tuesday,  Jan.  26,  1892. 
(Before  Lawrence  and  Wright,  JJ.) 

Beg.  v.  Col.  Henley  and  others  (Justices,  &c.)  and  Hdtchins.  (a) 

Justices — Disqualification  of — Bia^ — Salmon  Fishery  Act,  1865 

(28  ^  29  Vict.  c.  121)  ss,  27,  61. 

Under  sect.  27,  sub-sect.  4,  of  the  Salmon  Fishery  Act,  1865,  the 
board  of  conservators  of  a  fishery  district  have  power  within 
their  district  to  do  certain  things,  and  among  them  they  have 
power  to  take  legal  proceedings  against  persons  violating  tJie 
provisions  of  the  Salmon  Fishery  Acts^  1861  and  1865,  and  by 
sect.  61  of  the  Act  of  1865,  it  is  provided  for  as  follows  :  *'  No 
justice  of  the  peace  shall  be  disqualified  from  hearing  any  case 
arising  under  the  Salmon  Fishery  Acts,  1861,  1865,  or  either  of 
them,  by  reason  of  his  being  a  conservator,  or  a  member 
of  a  board  of  conservators ; "  and  the  same  section  also  pro- 
vides that  "  no  justice  shall  be  entitled  to  hear  any  case  in 
respect  of  any  offence  committed  on  his  own  land." 

A  justice  of  the  peace  was  present  at  a  meeting  of  the  board  of  ocm.- 
servators  of  which  he  was  a  member,  and  at  the  meeting  the 
board  unanimously  passed  a  resolution  to  take  legal  proceedings 
against  a  certain  person  for  the  violation  of  certain  provisions 
of  the  Salmon  Fishery  Acts.  At  this  meeting  of  the  board  of 
conservator's  the  justice  in  question  was  present,  but  took  no 
further  part  than  by  voting  for  the  resolutions  directing  a  prosecu- 
tion ;  his  name  appeared  as  having  been  present  at  the  meeting 
when  the  resolution  was  parsed  authorising  the  prosecution  to  be 
instituted.     The  justice  in  question  subsequently  sat  with  other 

(a)  Reported  by  T.  R.  Bshxiwater,  Esq.,  BarriBter-at-Law. 
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justices  to  hear  the  charge,  and  no  objection  was  made  to  the        Reg. 
justice  hearing  the  charge.     The  justices  who  tried  the  case  were     ^    ''• 
not  riparian  owners   of  the  land   in   question.      The  justices  hknlet  and 
convicted,  othbrs 

Held,  that  the  conviction  must  be  quashed.  ( Jostices,  &a) 

'  ^  AND  HUTCHINS. 

THIS  was  a  rule  nisi  for  a  certiorari  to  bring  up  and  quash        159] . 
a  conviction  of  the  justices.  

The  board  of  conservators  of  the  Axe  fishery  district  was  a  •^Ji*'*^*  ^^  f '** 
board  established  under  the  Salmon  Fishery  Act,  1865  (28  &  29  qualification 
Vict.   c.    121),  s.  27,   under  which  a  board  of  conservators   is     —Bias- 
empowered  to  appoint  water-bailiffs,  and  by  sub-sect.  4  the  board    ^.^1^^^°^ 
is  empowered  to  take  legal  proceedings  against  persons  violating     ^86^^  * 
the  provisions  of  the  Salmon  Fishery  Acts,  1801  and  1865.  28  ^  29  Vict. 

In  June,  1891,  a  meeting  of  the  board  of  conservators  took  <^-  121'  «»•  27, 
place,  at  which  John  Churchill  Langdon  was  present,  he  being 
one  of  the  conservators,  and  also  a  justice  of  the  peace.  At  the 
meeting  a  resolution  was  unanimously  carried  that  legal  proceed- 
ings should  be  taken  against  a  person  named  Small  and  his 
servants  for  fishing  in  violation  of  certain  provisions  in  the  Acts. 

Mr.  Langdon  did  not  appear  to  have  taken  any  prominent  part 
at  the  meeting,  and  he  did  not  either  propose  or  second  any 
resolution. 

The  resolution  passed  at  the  meeting  was  put  into  writing,  and 
was  signed  by  the  chairman.  The  names  of  all  the  conservators, 
including  the  name  of  Mr.  Langdon,  appeared  upon  the  face  of 
the  resolution. 

An  information  was  then  accordingly  laid  by  a  water-bailifE  in 
the  employ  of  the  conservators,  and  summonses  were  granted 
against  Small  and  eleven  of  his  servants. 

On  the  13th  July  these  summonses  came  on  for  hearing  before 
a  bench  of  magistrates,  of  whom  Mr.  Langdon  was  one,  and  in 
the  result  Small  was  fined  ten  shillings,  and  the  summonses 
against  the  servants  were  dismissed.  At  the  time  of  the  hearing 
of  the  summonses  no  objection  was  taken  to  the  presence  of 
Mr.  Langdon  upon  the  bench,  although,  in  order  to  prove  the 
authority  of  the  water-bailiff  to  institute  the  proceedings,  the 
resolution  of  the  board  of  conservators  was  bound  to  be  put  in, 
and  was  put  in,  and  the  name  of  Mr.  Langdon  appearing  thereon 
might  have  been  seen  by  the  defendant  or  his  solicitor. 

Sect.  61  of  the  Salmon  Fishery  Act,  1865,  says  as  follows : 

No  justice  of  the  peace  shall  bo  disqualified  from  hearing  any  case  arising  under  the 
Salmon  Fishery  Acts,  1801,  18 (!5,  or  either  of  them,  by  reason  of  his  being  a  conser- 
Tator,  or  a  member  of  a  board  of  conservatore,  or  a  subbcriber  to  any  society  for  the 
protection  of  salmon  or  trout.  Provided,  that  no  justice  shall  be  entitled  to  hear  any 
case  in  respect  of  an  offence  committed  on  his  own  land. 

The  alleged  offence  was  not  committed  on  Mr.  Langdon^s  own 
land. 

W.  Howland  Roberts,  for  the  justices,  showing  cause  against 
the  rule  for  a  certiorari. — Sect.  61  expressly  removes  a  disqualifi- 
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Rbo.        cation   that   might   otherwise  have   existed^   and  therefore  the 

^'  justice  was  not  disqualified  from  acting.     In  order  to  disqualify 

Ubnlet  and  there  must  be  a  likelihood  of  a  real  substantial  bias  :  {Beg.  y. 

0THBR8       Handsley,  8  Q.  B.  Div.  383.)     If  Mr.  Langdon  was  improperly 

( JusmcEs,  &o.)  present  at  the  hearing:,  there  was  no  objection  taken  at  the  time 

AND  xIdtyihuvs 

'  to  his  being  on  the  bench  ;  it  must  be  assumed  that  the  defen- 

1892.        dant^  or  his  solicitor,  knew  of  the  objection,  and  therefore  there 
:  was  consent  to  the  jurisdiction :  {Beg.  v.  Justices  of  Surrey,  8  Cox 

Pe^e'-^Duf  C.  C.  314.)     The  case  of  Beg.  v.  Lee  and  others  (9  Q.  B.  Div.  394) 
qtbaliflcaiion  is  the  strongest  case  against  me.     In  that  case  sect.  258  of  the 
—Bia^     Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  which  enacts  that 
Fisherylict    "  ^^  justice  of  the  peace  shall  be  deemed  incapable  of  acting  in 
ises—   '  cases  arising  under  the  Act  by  reason  of  his  being  a  member  of 
28  4r  29  Vict,  any  local  authority,*'  was  held  not  to  operate  to  remove  the  dis- 
^  ^^^61**        qualification  attaching  to  a  justice  of  the  peace  in  having  directed 
a  prosecution ;  but  that  case  is  distinguishable  from  the  present, 
for  sect.  61  of  the  Salmon  Fishery  Act  is  much  fuller  and  more 
general  in  its  language  than  sect.  258  of  the  Public  Health  Act, 
in  question  in  Beg.  v.  Lee  and  others.     Under  the  Public  Health 
Act  any  person  aggrieved  may  prosecute,  but  under  the  Salmon 
Fishery  Act  the  board  of  conservators  is  the  only  possible  prose- 
cutor, the  specific  authority  of  the  board  of  conservators  being 
required  in  each  case. 

C.  W.  Mathews  for  the  board  of  conservators. 
Crump,  Q.C.  and  Hextall,  supporting  the  rule,  were  not  called 
upon,  but  referred  to  Beg.  v.  Milledge  (40  L.  T.  Bep.  N.  S.  748 ; 
4  Q.  B.  Div.  332 ;  48  L.  J.  136,  M.  C.) ;  Beg.  v.  Gaisford  (66 
L.  T.  Rep.  N.  S.  24;  (1892)  1  Q.  B.  381). 

Lawrakce,  J. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  The  question  is  whether  a  justice  of  the  peace,  who  is 
a  member  of  the  board  of  conservators,  and  is  present  when  the 
resolution  for  the  prosecution  of  the  defendant  is  passed,  and 
who  voted  for  that  resolution,  is  disqualified  from  sitting  as  a 
justice  of  the  peace  upon  the  hearing  of  the  summons.  The  cases 
are  very  clear  and  strong  as  to  the  principle  which  ought  to 
guide  persons  acting  as  justices,  and  they  show  most  clearly  that, 
if  there  is  any  danger  of  a  substantial  bias  likely  even  uncon- 
sciously to  influence  a  justice,  he  ought  not  to  sit,  and  I  cannot 
do  better  than  make  use  of  the  words  in  the  very  clear  language 
of  Mellor,  J.  in  Beg.  v.  Allan  (4  B.  &  S.  915  ;  33  L.  J.  98,  M.C.). 
He  says  as  follows :  "  It  is  exceedingly  desirable  that  justice 
should  be  administered  by  persons  who  could  not  be  suspected  of 
any,  even  indirectly,  interested  motive.^'  No  one  can  suppose 
that  in  the  present  case  the  justice  was  really  influenced  by  any 
interested  motive,  direct  or  indirect ;  he  believed  himself  to  be 
amply  justified  in  the  course  he  took  by  the  provisions  of  sect.  61. 
I  am  clearly  of  opinion  that  that  section  does  not  operate  to 
remove  his  disqualification ;  all  it  does  is  to  provide  that  a 
justice  shall  not  be  disqualified  from  acting  as  a  justice  merely  by 
reason  of  the  fact  that  he  is  a  member  of  a  board  of  conservators ; 
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it   does   not    authorise  him  to  take  part    as    a  member  of  the        Rbo. 
board  in  directing  a  prosecution  to  be  instituted  against  a  parti-      colonel 
cular  individaal^  and  afterwards  to  act  as  a  justice  of  the  peace  henlkt  and 
and  hear  and  determine   the   very   prosecution   that  ^ho    (with       othkbs 
others)  has  already  ordered  to  be  instituted.  SolaDTCrnM 

Weight,  J. — I  am  of  the  same  opinion.     The  case  of  Reg.  v.        

Lee  and  others  (9  Q.  B.  Div.  394)  is  absolutely  in  point.     As  to        1892. 
what  amounts  to  a  waiver   of  the  objection  or  acquiescence  in  ,     '       .  , 
the  jurisdiction  I  express  no  opinion ;  the  aflBdavits  would  seem   peace—Dis- 
to  show  that  the  objection  was  not  known  at  the  time  to  the  qualification 
defendant  or  his  solicitor.  "s^J^^ 

Rule  made  absolute.    Fishery  Act, 

Solicitors  for  the  applicant,  Ford  and  Ford,  for  Wansborough       1865— 
and  Robinson,  Bristol.  ^^ifi^^  ^^7* 

Solicitor  for  the    justices    and    for  the  conservators,    Tweed,  ^'      g"*     ' 
Honiton. 
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Monday,  Feb.  15,  1892. 

(Before  Lawrance  and  Wbioht,  JJ.) 

Reg.  v.  The  Justices  op  Essex;  Ex  parte  Stark,  (a) 

Justices — Practice — Appeal  to  quarter  sessions  against  conviction, 
— Notice  of  appeal  addressed  to  clerk  of  justices — Summary 
Jurisdiction  Act,  1879  (42  ^  43  Vict.  c.  49),  s.  31,  sub-sect.  2. 

A  rule  nisi  for  a  mandamus  was  obtained  calling  upon  the  magis- 
trates  at  quarter  sessions  to  hear  an  appeal  against  a  conviction. 
The  ma>gislrates  at  quarter  sessions  having  refused  to  hear  the 
appeal  because  the  notice  of  appeal  was  addressed  to  the  clerk 
of  the  court  of  summary  jurisdiction,  and  not  to  the  justices 
from  whose  decision  the  appeal  was  brought : 

Held,  that  the  notice  was  sufficient,  and  need  not  be  addressed  to 
the  justices  from  whose  decision  the  appeal  was  brought. 

A  RULE  nisi  for  a  mandamus  was  obtained  calling  upon  the 
justices  of  the  peace  for  the  county  of  Essex  to  show  cause 
why  a  writ  of  mandamus  should  not  issue  directing  them  to  hear 
an  appeal  brought  by  William  Stark  at  their  next  Court  of 
Quarter  Sessions,  against  the  conviction  of   the  said  William 

(a)  Reported  by  T.  R.  Bbidowatbr,  £b<^,  Barrister-at-Law. 
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Reg.        Stark  for  assault  by  a  court  of  summary  jurisdiction  for  one  of 

^'  the  divisions  of  the  county  of  Essex. 

OT  EmS^      ^^^  Court  of  Quarter   Sessions  refused  to   hear  the  appeal 

£x parte'    because  the  notice  of  appeal  was  not  addressed  to  the  justices 

Stabk.       from  whose  decision  the   appeal   was   brought.     The  notice  of 

jg92^        appeal  was  addressed  to^  and  had  been  served  upon^  the  clerk  of 

the  court  of  summary  jurisdiction  on  the  day    on   which   the 

Practice—    decision   had    been   given.     The   magistrates   of    the    Court  of 
^^Hof^  Quarter  Sessions  considered  that  the  notice  addressed  only  to  the 
Summary     clerk  of  the  court  of  summary  jurisdiction  was  not  sufficient. 
Jurisdictum       The  Summaiy  Jurisdiction  Act,  1879    (42  &  43  Vict.  c.  49), 
T^l^f    s.  31,  sub-sect.  2,  says  as  follows  : 

quarter  Where  any  person  is  authorised  by  this  Act,  or  by  auy  fature  Act,  to  appeal  from 

eessiona —  the  conTiction  or  order  of  a  court  of  summary  jurisdiction  to  a  court  of  general  or 

Sufficiency  of  quarter  sessions,  he  may  appeal  to  such  court,  subject  to  the  conditions  and  regulations 

notice  ad-  following ;  (2)  The  appellant  shall,  within  the  prescribed  time,  or  if  no  time  is  pre- 

dressed  to  scribed  within  seven  days  after  the  day  on  whicti  the  said  decision  of  the  court  was 

clerk  of  jus-  given,  give  notice  of  appeal  by  serving  on  the  other  party,  and  on  the  clerk  of  the 

tiees — Sum-  said  court  of  summary  jurisdiction  notice  in  writing  of  his  intention  to  appeal,  and  of 

mary  Juris-  the  general  grounds  of  such  appeal. 

diction  Act, 

1879—  Wedderbum  showed  cause. — The  magistrates  sitting  at  quarter 

*2  4"  43  Vict  sessions  had  no  jurisdiction  to  hear  the  appeal.  It  is  necessary 
c.  , «.  (  ).  ^^^^  ^Y^^  statutory  notices  should  be  addressed  to  the  convicting 
magistrates,  and  not  to  the  clerk  of  the  court  of  summary 
jurisdiction  only.  The  magistrates  of  the  court  of  summary 
jurisdiction  are  entitled  to  know  that  their  decision  has  been 
appealed  from,  so  that,  if  they  wish,  they  may  have  an  oppor- 
tunity of  attending  the  Court  of  Quarter  Sessions  :  [Curtis  (app.) 
V.  Buss  (resp.),  37  L.  T.  Rep.  N.  S.  533;  3  Q.  B.  Div.  13.] 
Wightman  Wood,  in  support  of  the  rule,  was  not  called  upon. 
Weight,  J. — If  we  put  a  construction  upon  sect.  31,  sub- 
sect.  2,  of  the  Summary  Jurisdiction  Act,  1879,  that  a  notice  of 
appeal  served  upon  the  clerk  of  the  court  of  summary  jurisdiction 
was  not  notice  to  the  justices  of  the  court  of  summary  juris- 
diction, we  should  be  putting  too  narrow  a  construction  on  the 
statutory  direction  that  a  notice  of  appeal  is  to  be  served  upon 
the  clerk  of  the  court  of  summary  jurisdiction.  I  have  always 
thought  that  the  object  of  the  Legislature  was  to  lessen  as  much 
as  possible  the  number  of  steps  in  matters  of  procedure,  and 
thereby  lessen,  if  possible,  expenses.  It  has  been  found  difficult 
for  an  appellant  to  serve  notices  of  appeal  upon  all  the  convicting 
magistrates,  and  it  was  therefore  no  doubt  deliberately  enacted 
that  it  should  be  sufficient  for  him  to  serve  such  notice  of  appeal 
upon  the  clerk  to  the  justices,  leaving  it  to  the  clerk  to  give 
notice  to  the  justices  who  had  convicted  the  appellant,  the 
names  of  such  justices  being  easy  for  the  clerk  to  find  in  the 
minutes  of  the  proceedings.  The  rule  must  therefore  be  made 
absolute. 

Lawrancb,  J.  concurred. 

Solicitors  ;  in  support  of  the  rule,  Wontner  and  Sons;  against 
the  rule,  Wilson  and  Sons. 
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Monday,  Feb.  15,  1892. 

(Before  Lawrancb  and  Wright,  JJ.) 

Reg.  v.  Sie  Wm.  Pink  and  othbrs  (Justices  of  Portsmouth),  (a) 

Vaccination  —  Justices — Repeated  fines — Previous  conviction  — 
Fresh  order  of  justices  necessary  each  time — Vac^^ination  Act, 
1867  (30  ^'  31  Vict,  c,  84),  ss.  29,  31— Vacciyiation  Act,  1871 
(34^-35  Vict,  c,  98),  s.  11. 

A  question  was  raised  under  the  Vaccination  Act,  1867  (30  ^-  31 
Vict.  c.  84)  as  to  whether  repeated  fines  can  he  imposed  on  a 
person  for  continued  disobedience  to  an  order  to  vaccinate  a  child. 

Sect.  31  of  the  Vaticination  Act,  1867 ^  provides  as  follows  :  ''If 
the  information  he  given  to  a  justice  that  a  child  under  the  age 
of  fourteen  years  has  not  been  successfully  vaccinated,  and  that 
notice  has  been  given  to  the  parent  of  such  child  to  procure  its 
being  vaccinated,  and  this  notice  has  been  disregarded,  the 
justice  may  summon  such  parent  to  appear  with  the  child  before 
him,  and  if  the  justice  shall  find  upon  examination  that  the 
child  has  not  been  vaccinated,  he  may,  if  he  thinks  fit,  make  an 
order  directing  the  child  to  be  vaccinated  within  a  certain  time  ; 
and  if  at  the  expiration  of  such  time  the  child  shall  not  have 
been  vaccinated,  the  person  upon  whom  such  order  shall  have 
been  made  shall  be  proceeded  against  summarily,  and,  unless  he 
can  show  some  reasonable  ground  for  his  omission  to  carry  the 
order  into  effect,  shall  he  liable  to  a  penalty,  ^"c." 

Held,  that  after  conviction  it  is  necessary  to  obtain  another  order 
for  the  vaccination  of  the  child,  before  the  parent  can  be  again 
fined  for  disobedience, 

A  RULE  calling  upon  certain  justices  of  the  peace  for  the 
borough  of  Portsmouth  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  quash  a  conyiction  by  them  of  a 
certain  person  for  non-complying  with  an  order  of  a  court  of 
summary  jurisdiction  for  the  said  borough,  calling  upon  him  to 
vaccinate  his  child  in  accordance  with  sect.  31  of  the  Vaccination 
Act,  1867,  on  the  ground  that  the  person  in  question  had  already 
been  previously  convicted  by  the  magistrates  of  disobedience  to 
the  same  order. 

On  the  3rd  day  of  December,  1890,  the  defendant  was  con- 
victed of  neglecting  to  take  the  child  to  be  vaccinated  pursuant 
to  sect.  29  of  the  Vaccination  Act  of  1867,  and  he  was  fined  on 

(a)  Reported  by  T.  R.  Bbidowjltkb,  Esq.,  Barrister-at-Law. 
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Rto.        the  9  th  day  of  February,   1891.     The  vaccination  officer  gave 

^^'  the  defendant  notice  of  his  intention  to  take  proceedings  under 

AND  OTHBR8    ^cct.  31.     This  uotico  having  been  disregarded,  the  vaccination 

(jDsncEB  OF  officer  laid  the  information  against  the  father  of  the  child  under 

Portsmouth),  gect.  31. 

1392,  On  the  24th  day  of  March  an  order  was  made  by  the  justices 

that  the  child  be  vaccinated  within  fourteen  days.  The  defendant 

Vaccination  ^[^  ^^ot  Comply  with  this  order. 

con^Uon^  On  the  21  St  day  of  April  a  summons  was  issued  against  the 

Jurisdiction  defendant. 

of  justices  vn,  On  the  28th  day  of  April  the  defendant  was  fined   twenty 
*"^(e^si^*  shillings,  and  this  amount  was    recovered    under    a    distress- 

for  fresh  order  warrant. 

—30  ^31         On  the  28th  day  of  July  a  further  fine  of  twenty  shillings  was 
^^id^'    inflicted  by  the  justices  for  the  non-compliance  with  the  order  of 
34  ^  35  Vict,  the  24th  day  of  March.     No  fresh  order  had  been  made.     The 
c.  98,  s.  11.    guardians  of  the  union  gave  special  directions  to  the  vaccination 
officer  to  take  further  proceedings  against  the   defendant  for 
disobedience  to  the  order  of  the  24th  day  of  March,  and  on  his 
information  the  defendant  was   sentenced   to   pay  the   above- 
mentioned  fine  of  twenty  shillings,  which  was  recovered  in  the 
same  manner  as  the  previous  fine. 

.  The  following  are  the  provisions  of  the  Vaccination  Act,  1867 
(30  &  31  Vict.  c.  84)  : 

Sect.  29  provides  as  follows  : 

Every  parent  or  person  having  the  custody  of  a  child  who  shall  neglect  to  take 
snch  child  or  cause  it  to  be  taken  to  be  vaccinated,  or,  after  vaccination,  to  be 
inspected,  according  to  the  provisions  of  this  Act,  and  shall  not  render  a  reasonable 
excuse  for  his  neglect,  shall  be  guilty  of  an  offence  and  be  liable  to  be  proceeded 
against  summarily,  and  upon  conviction  to  pay  a  penalty  not  exceeding  twenty 
shillings. 

Sect.  81 .  If  any  registrar  or  any  officer  appointed  by  the  guardians  to  enforce  the 
provisions  of  this  Act  shall  give  information  in  writing  to  a  justice  of  the  peace  that 
he  has  reason  to  believe  that  any  child  under  the  ago  of  fourteen  years,  being  within 
the  union  or  parish  for  which  the  informant  acts,  has  not  been  successfully  vaccinated, 
and  that  he  has  given  notice  to  the  parent  or  person  having  the  custody  of  such 
child  to  procure  its  being  vaccinated,  and  that  this  notice  has  been  disregarded,  the 
justice  may  summon  such  parent  or  person  to  appear  with  the  child  at  a  certain  time 
and  place,  and  upon  the  appearance,  if  the  justice  shall  find,  after  such  examination 
as  he  shall  deem  necessary,  that  the  child  haa  not  been  vaccinated,  nor  has  already 
had  the  small  pox,  he  may,  if  he  see  fit,  make  an  order  under  his  hand  and  seal 
directing  such  child  to  be  vaccinated  within  a  certain  time ;  and  if  at  the  expiration 
of  such  time  the  child  shall  not  have  been  so  vaccinated,  or  shall  not  be  shown  to  be 
then  unfit  to  be  vaccinated,  or  to  be  insusceptible  to  vaccination,  the  person  upon 
whom  such  order  shall  have  been  made  shall  be  proceeded  against  summarily,  and, 
unless  he  can  show  some  reasonable  ground  for  his  omission  to  carry  the  order  into 
effect,  shall  be  liable  to  a  penalty  not  exceeding  twenty  shillings. 

Sect.    11  of  the  Vaccination  Act  1871  (34  &  35  Vict.  c.  98) 
enacts  as  follows  : 

Any  complaint  may  be  made  and  any  information  laid  for  an  offence  under  the 
Vaccination  Acts,  1867  and  1871,  at  any  time  not  exceeding  twelve  months  from  the 
time  when  the  matter  of  such  complaint  or  information  arose,  and  not  subsequently. 

Macmorran   showed   cause. — The   effect   of    sect.    31   of   the 
Vaccination  Act,  1867,  and  sect.  11  of  the  Act  of  1871,  is  to 
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render  disobedience  to  an  order  for  the  vaccination  of  a  child  a  con-        Ria. 
tinning  offence  from  day  to  day  throughout  the  duration  of  the  pre-  «    ^^'  p 
scribed  period ;  the  justices  had  therefore  power  to  fine  the  det'en-     ^^i^d  othbbs 
dant  again  under  the  order  of  the  24th  day  of  March  ;  such  order   (Justigbs  or 
had  not  been  exhausted  by  the  first  fine.  The  notice  holds  good  for  Poktmouth). 
twelve  months.     A  parent  might  be  summoned  from  day  to  day.        1592 
Allen  V.  Worthy  (21  L.  T.  Rep.  N.  S.  665  ;  L.  Rep.  5  Q.  B.  163 ;         — '■ 
39  L.  J.  36,  M.  C.)  and  Pilcher  v.  Stafford  (9  L.  T.  Rep.  N.  S.    ^^*^*^ 
759;  33  L.  J.   113,  M.  C;  4  B.  &  S.  775)  were  cases  decided  conviction— 
under  the   older   Act.       The    offence    is    disobedience    of    the   Jurisdiction 
order.      Knight  v,    Halliwell   (30  L.  T.  Rep.  N.  S.   359;   L.  of  justices  in 
Rep.  9  Q.  B.  412  ;  43  L.  J.  113,  M.  C.  and  137  Q.  B.),  decided  'TnIZS' 
since  the  Vaccination  Act.  1874,  held  that  the  information  having  for  fresh  order 
been  laid  at  a  time  exceeding  twelve  months  from  the  complaint     —;^  4"  31 
(that  is,  the  giving  of  the  notice)  a  fresh  notice  was  required,     as!^ 29^  31  • 
If  this  notice,  therefore,  to  the  offender  against  the  Vaccination  34  ^  35  V^t. 
Acts  is  by  virtue  of  sect.  11  of  the  later  Act  of  1871  good  for    c.  98,  a.  11. 
twelve  months  from  the  time  when  it  is  given,  why  should  not 
the  order  which  is  founded  upon  the  notice  be  good  for  the  same 
period  ? 

E,  U,  Bullen  and  Bonner  were  not  called  upon  in  support  of 
the  rule. 

Lawrance,  J. — I  am  of  opinion  that  this  conviction  should  be 
quashed.  It  is  quite  clear,  under  sect.  31  of  the  Vaccination  Act 
1864,  that  more  than  one  penalty  may  be  recovered.  The  ques- 
tion now  before  ns  is,  as  to  the  necessity  for  a  second  order  when 
it  is  sought  to  recover  a  second  penalty.  In  the  older  case  of 
Allen  V.  Worthy  {ubi  sup,),  a  second  order  had  been  obtained, 
and  the  point  was  therefore  in  that  case  not  raised.  I  think, 
however,  that  in  this  case  a  second  order  is  necessary  ;  otherwise 
a  man  might  be  proceeded  against  under  the  section  for  a  whole 
year  without  a  fresh  order — a  construction  for  which  I  know  of 
no  authority. 

Weight,  J. — I  am  of  the  same  opinion.  There  must  be  a  fresh 
order.  There  is  nothing  that  I  can  see,  in  reading  the  section, 
which  makes  the  disobedience  to  an  order  for  the  vaccination  of 
the  child  a  continuing  offence,  and  therefore  this  case  falls  within 
the  principle  of  Crepps  v.  Burden  (Smith's  Leading  Cases,  8th 
edit.,  711),  in  which  it  was  decided  that  a  person  is  not  to  be 
proceeded  against  twice  for  what  is  substantially  the  same  offence. 
There  must  be  a  second  application  to  the  justices,  that  they 
may  have  an  opportunity  of  exercising  their  discretion  as  to 
making  this  second  order. 

Solicitors  for  the  justices,  Rowcliffes,  Rawle,  and  Co.  for 
Addison^  Portsmouth. 

Solicitor  in  support  of  the  rule.  A,  W.  Mills  for  /.  Feltham, 
Portsmouth. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  Feb.  16,  1892. 

(Before  Lawbance  and  WsiaHT,  J  J.) 

Beq.  v.  Justices  of  London;  Ex  parte  IiLubirrt.  (a) 

Justices — Practice — Summary  Jurisdiction — Summary  trial  of 
adult  with  consent — Conviction — Appeal  to  qvurter  sessions — 
Right  of  convicted  person  to  appeal — Summary  Jurisdiction  Act, 
1879  (42  ^  43  Vict.  c.  49),  ss.  12,  19. 

Where  an  adult  person,  who  is  charged  hefore  a  court  of  summary 
jurisdiction  with  an  indictable  offence,  consents  to  be  dealt  with 
summarily  under  sect.  12  of  the  Summary  Jurisdiction  Act, 
1879,  and  is  so  dealt  with  and  convicted,  then  sv^h  person  hus 
no  right  of  appeal,  under  sect.  19  of  tlie  Act,  to  a  court  of 
quarter  sessions,  inasmuch  as  sect.  19  only  gives  a  right  of  appeal 
%n  case  of  a  conviction  "  in  pursuance  of  any  Act,  whether  past 
or  future,''  which  does  not  include  a  conviction  under  this  Act 
itself. 

RULE  for  a  Tnandamvs  calliDg  upon  the  jastices  of  the  coanty 
of  London  in  quarter  sessions  to  show  cause  why  they 
should  not  hear  and  determine  the  appeal  of  the  applicant  from 
a  conviction  for  larceny  by  a  metropolitan  police  magistrate. 
The  rule  was  granted  at  the  instance  of  the  applicant,  George 
Lambert. 

George  Lambert,  who  was  an  adult,  was  charged  before  a 
metropolitan  police  magistrate  with  larceny  of  a  sum  of  twenty- 
two  shillings,  and,  on  being  asked  whether  he  desired  to  be  tried 
by  a  jury,  or  would  consent  to  the  case  being  dealt  with 
summarily,  he  consented  to  be  dealt  with  summarily,  in 
pursuance  of  the  provisions  of  sect.  12  of  the  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49). 

The  applicant  was  thereupon  dealt  with  summarily,  and  was 
convicted  by  the  magistrate,  and  sentenced  to  three  months' 
imprisonment. 

The  applicant  appealed  from  this  conviction  to  quarter  sessions 
when  the  objection  was  taken  against  him  that  there  was  no 
right  of  appeal  from  a  summary  conviction  under  sect.  17  of  the 
Summary  Jurisdiction  Act,  1879. 

This  objection  was  upheld  by  the  court,  who  refused  to  hear 
the  appeal,  and  the  applicant  then  obtained  the  present  rule. 

(a)  Reported  by  W.  W.  OsR|  Esq.,  Barristor-at-Law. 
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The   Summary  Jurisdiction   Act,  1879  (42  &  43  Vict.  c.  49)        Rw. 

provides :  ,      «'• 

^  Juffnciu  OF 

Sect.  12.  Where  a  person  who  is  an  adult  is  charged  before  a  court  of  summary  London  ; 
jurisdiction  with  any  indictable  offence  specified  in  the  second  column  of  the  first  Ex  parte 
schedale  to  this  Act,  the   court,  if  they  think  it  expedient  so  to  do,  having  regard      Lambkrt. 

to  the    character  and    antecedents    of    the    person    charged,    the   nature   of    the  

offence,  and   all   the  circumstances  of  the  case,   and  if  the  person   charged   with  1892. 

the   offence,  when  informed    by  the   court    of  his    right  to  be   tried    by  a  jury,  

consents  to  be  dealt  with  summarily,  may  deal  summarily  with  the  offence,  and      Practice — 
adjudge  such  person,  if  found  guilty  of  the  offence,  to  bo  imprisoned,  with  or  without    Appeal  from 
hard  labour,  for  any  term  not  exceeding  three  months,  or  to  pay  a  fine  not  exceeding        Court  oj 
twenty  pounds.  Summary 

For  the  purpose  of  a  proceeding  under  this  section,  the  court  at  any  time  during    Juritdiction 

the  hearing  of  the  case  at  which  they  become  satisfied  by  the  evidence  that  it  is     Bummary 

expedient  to  deal  with  the  case  summarily,  shall  cause  the  charge  to  bo  reduced  into   trial  of  adult 

writing  and  read  to  the  person  charged,  and  then  address  a  question  to  him  to  the    ^y  consent 

following  effect :  "Do  you  desire  to  bo  tried  by  a  jury,  or  do  you  consent  to  the  case        Right  of 
being  dealt  with  summarily  ?  "  with  a  statement,  if  the  court  think  such  statement  appeal  against 

desirable  for  the  information  of  the  person  to  whom  the  question  is  addressed,  of  the    conviction 

meaning  of  the  case  being  dealt  with  summarily,  and  of  the  assizss  or  sessions  (as  the      Summary 
case  may  be)  at  which  he  will  be  tried  if  tried  by  a  jury.  Jurisdiction 

Sect.  18.  Where,  in  pursuance  of  any  Act,  whether  past  or  future,  any  person  is    ^^^  1879 

adjudged  by  a  conviction  or  order  of  a  court  of  summary  jurisdiction  to  be  im-   ^2  ^  43  yi^t 
prisoned  without  the  option  of  a  fine,  either  as  a  punishment  for  an  offence,  or,  save    c  49  as  12  ' 
as  hereinafter  mentioned,  for  failing  to  do,  or  to  abstain  from  doing,  any  act  or  thing      '      19  '      ' 
required  to  be  done  or  left  undone,  and  such  person  is  not  otherwise  authorised  to 
appeal  to  a  court  of  general  or  quarter  sessions,  and  did  not  plead  guilty  or  admit 
the  truth  of  the  information  or  complaint,  he  may,  notwithstanding  anything  in  the 
said  Act,  appeal  to  a  court  of  general  or  quarter  sosiions  against  such  conviction  or 
order. 

Provided  that  this  section  shall  not  apply  where  the  imprisonment  is  adjudged  for 
failure  to  comply  with  an  order  for  the  payment  of  money,  for  the  finding  of  sureties, 
for  the  entering  into  any  recognisance,  or  for  the  giving  of  any  security. 

Sect.  49.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  expressions 
have  the  meanings  hereinafter  respectively  assigned  to  them,  that  is  to  say :  The 
expression  ^  past  Act "  moans  any  Act  passed  before  the  commencement  of  this  Act, 
exclusive  of  this  Act.  The  expression  "  future  Act "  means  any  Act  passed  after  the 
commencement  of  this  Act. 

Macmorran,  for  the  justices,  showed  cause. — When  a  person 
has  been  convicted  under  sect.  12  of  the  Summary  Jurisdiction 
Act  there  is  no  right  of  appeal  under  sect.  19  of  the  Act. 
This  clearly  appears  from  the  provisions  of  the  Act.  Sect.  19 
says  that  there  shall  be  an  appeal  where  there  is  a  conviction 
^'  in  pursuance  of  any  Act,  whether  past  or  future."  Here  there 
was  no  conviction  under  ''  any  Act,  whether  past  or  future,'*  for 
the  conviction  was  in  pursuance  of  the  Summary  Jurisdiction 
Act  itself,  and  not  in  pursuance  of  any  other  Act.  As  we  see  by 
the  Interpretation  clause,  this  Act  of  1879  carefully  distinguishes 
between  "  past  Acts,'*  "  future  Acts  '*  and  "  this  Act,"  and  the 
Act  always  mentions  this  Act  when  it  is  intended  to  include  it. 
We  see  this  also  in  various  sections,  as  for  instance,  sect.  5  speaks 
of  a  court  of  summary  jurisdiction  under  "  this  Act,"  or  "  under 
any  other  Act,  whether  past  or  future ;"  sect.  20  speaks  of  a  case 
arising  under  this  Act,  or  under  any  other  Act,  whether  past  or 
future ;  sect.  31,  speaks  of  a  person  authorised  by  "  this  Act "  or 
by  any  "future  Act,"  and  sect.  49  defines  "past  Act"  to  mean 
any  Act  passed  before  the  commencement  of  this  Act,  exclusive 
of  this  Act,    and  "  future  Act"  is  defined  to  be  any  Act  passed 
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Rbo.        after  the  comtnencement  of   this  Act.      From   these   instances 

-      ^'  it  is  clear  that  when  the  intention  is  to  inclade  this  Act,  the  Act 

London;      expressly  includes  it,  and  by  sect.  19  the  right  of  append  is  only 

Ex  parte     given  in  case  of  a  conviction  under  any  past  or  future  Act,  which 

Lambbbt.  ^   therefore  does  not  include  a  conviction  under  the  present  Act. 

1392.  Moyses  in  support  of  the  rule. — Sect.  19  was  intended  to  give 

a  larger  power  of  appeal  than  formerly  existed,  and  that  section 

Fractice—    jg  wide  enough  to  include  a  conviction  under  sect.  12  of  the  Act 

^ourt^f^  for  the  section  gives  a  right  of  appeal  where  the  conviction  is  in 

Suminary     pursuance   of  ^^any  Act.''     If  the  Legislature  had  intended  to 

Jurisdiction  limit  the  right  of  appeal  as  contended  for,  and  to  exclude  appeals 

h^l"c/aduW  ^^^™  convictions  under  sect.   12,  then  it  would  have  been  easy  to 

&y  consent^  Say  SO,  but  it  has  not  done   so.      Moreover,  sect.  19   expressly 

Right  of     excepts  from  the  right  of  appeal  the  cases  where  a  person  pleads 

""^^^^^  guilty,   or  admits  the  truth  of  the   information    or    complaint. 

Summary     This  shows  that  when  the  Legislature  intended  to  create  exemp- 

Jurisdiction  tions  from  the  right  to  appeal  under  sect.  15,  they  have  expressly 

42^*  ^v^t  ^*'**®^  those  exemptions.     But  they  have  stated  no  such  exemp- 

c.  49, 88. 12    ^^^^  ^^^^  regard  to  a  summary  conviction  under  sect.  12,  so  that 

19.      *  where   there  is  a  conviction  under  that  section  there  is  a  right 

of  appeal  under  sect.  19. 

Lawbance,  J.  —  I  am  of  opinion  that  this  rule  should  be 
discharged,  as  I  have  come  to  the  conclusion  that  in  this  case 
there  was  no  right  of  appeal  to  the  quarter  sessions.  I  think  that 
the  result  of  the  12th  section  of  the  Summary  Jurisdiction  Act, 
1879,  is  that  the  person  who  is  charged  under  that  section,  and 
consents  to  be  dealt  with  summarily,  makes  a  bargain  with  the 
magistrate  that  he  will  leave  the  decision  of  the  case  to  him, 
instead  of  having  the  case  tried  by  a  jury.  It  has  been  argued 
that  it  is  a  great  hardship  for  the  defendant  if  he  cannot  appeal, 
as  he  does  not  know  at  the  time  of  giving  his  consent  what  it  is 
he  is  consenting  to.  But  this  is  obviated  when  we  remember 
that,  under  sect.  12,  it  is  the  duty  of  the  magistrate  to  cause  the 
charge  to  be  read  over  to  the  defendant,  and  to  ask  him  if  he 
"  desires  to  be  tried  by  a  jury,''  or  if  he  ^'  consents  to  the  case 
being  dealt  with  summarily,^'  and  then  the  section  says  that  the 
magistrate  is  to  explain  the  meaning  of  the  case  being  dealt  with 
summarily.  I  have  no  doubt  all  this  was  done  in  the  present 
case.  Then  there  arises  the  question  whether  there  is,  under  the 
19th  section  of  the  Act,  an  appeal  to  quarter  sessions  when  the 
accused  person  has  consented  to  be  dealt  with  summarily  under 
sect.  12.  The  words  of  sect.  19  are  these.  [Reads  it.]  If  it 
had  been  intended,  by  this  sect.  19,  to  give  a  right  of  appeal 
against  convictions  under  sect.  12,  the  Legislature  could  have 
easily  said  so ;  but  it  has  said  the  contrary,  as  sect.  19  expressly 
purports  to  give  the  right  of  appeal  only  in  cases  arising  under 
other.  Acts,  past  or  future,  where  already  there  was  no  appeal. 
It  seems  to  me  that  the  words  "  past  or  future  Acts  *'  in  that 
section  show  that  the  intention  was  to  give  a  right  of  appeal 
only  where  past  or  future  Acts  did  not  give  that  right,  and  I 
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see  nothing  in  this  Act  of  1879  which  would  show  an  intention         Rw. 
to  give  a  right  of  appeal  when  the  defendant  has  been  dealt  with   j      ^'    ^ 
summarily  under  sect.  12.     But  then  it  has  been  argued  that     London; 
sach  an  intention  does  appear^  because  at  the  end  of  sect.  19^     Ex  parte 
the  cases  where  the  defendant  pleads  guilty,  or  admits  the  truth     Lambert. 
of  the  information  or  complaint,  are  expressly  excepted  from  the         1392. 
right  of  appeal,  whereas  cases  where  a  person  consents  to  be         — ;— 
dealt  with  summarily  are  not  expressly  excepted.     I  think,  how-   J^^^^^tT' 
ever,  that  those  exceptions  refer  to   the   previous   words   '^  in     ^^t  of 
pursuance  of  any   Act,  whether  past  or  future,'^  and  I  am  of    Summary 
opinion  that  these  words  "  in  pursuance  of  any  Act,  whether  past  Jwn'diction 
or  future  "  were  advisedly  used  to  prevent  sect.  19  applying  to  tHai^^^tat 
convictions  under  sect.  12.     This  view  is  strengthened  when  we   &y  eonaent^ 
look  at  sect.  20,  which  uses  the  words  *^  a  case  arising  under  this      ^^9^^  9f 
Act,  or  any  other  Act,  whether  past  or  future,"  and  at  sect.  31,  **^^i^!^* 
which  says  ^^  where  any  person  is  authorised  by  this  Act  or  by     Summary 
any  future  Act,"  and  at  sect.  32,  which  says,  ''  where  a  person   Jurisdiction 
is  authorised  by  any  past  Act."     These  sections  all  show  that  ^^^43*7^ 
the  Legislature  distinguishes  in  this  Act  between  ''  this  Act,"   e.  49,  as.  12/ 
*'  past  Acts,"  and  '^  future  Acts,"  and  that  when  it  intends  any         19. 
provision  to  apply  to  this  Act,  it  expressly  says  so. 

Weight,  J. — I  am  of  the  same  opinion.      For  many  years 
before  1879,  Courts  of  summary  jurisdiction  have  had  the  power 
to  deal  with  juvenile  offenders  for  indictable  offences,  and,  with 
consent,  to  convict  them  and  sentence  them  to  a  less  punishment 
than  if  they  had  been  indicted ;  and,  so  far  as  I  am  aware,  there 
has  never  been  any  case  in  which  there  has  been  an  appeal  from 
a  conviction   under  such  summary  jurisdiction.      That   fact  is 
material  to  the  consideration  of  this  Summary  Jurisdiction  Act, 
1879,  which  extended  that  power  of  summary  conviction  to  cases 
where  adults  were  charged.     The  Legislature,  in  1879,  seems  to 
have  deliberately  intended  to  continue  the  same  procedure  as 
had  hitherto  been  adopted  in  the  case  of  juvenile  offenders,  and 
to  have  deliberately  chosen  expressions  which  would  have  the 
effect  of  excluding  the  right  of  appeal  to  quarter  sessions  in  cases 
where  the  power  of  summary  conviction  was  given  when   the 
defendant  consented  to  be  dealt  with  summarily.     Moreover,  the 
Summary  Jurisdiction  Acts  have,  since  1879,  been  at  least  once 
under  review,  and  no  intention  on  the  part  of  the  Legislature 
has  been  shown  of  giving  a  right  of  appeal  in  these  cases.     The 
practice  for  many  years  has  been  that  in  such  cases  there  is  do 
appeal,   and  that  practice  must  have  some  weight.      I   think, 
therefore,  in  this  case  that  there  is  no  right  of  appeal,  and  that 
this  rule  must  be  discharged. 

Rule  discha/rged. 

Solicitors  for  the  defendant,  E.  Farman. 

Solicitor  for  the  justices.  The  Solicitor  to  the  Treasury. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  April  4,  1892. 

(Before  Smith  and  Lawrance,  JJ.) 

Ebo.  v.  Newton,  (a) 

Justices'  ju/risdiciion  —  Disorderly  houses  —  Summary  proceed- 
ings— Warrant  for  arrest  of  person  accused — 25  Geo.  2,  c, 
36,  ss.  5,  6,  and  7 — 68  Oeo.  S,  c.  70,  s.  7 — Summary  Jurisdiction 
Act,  1848  (11  ^  12  Vict,  c.  43),  «.  2 — OrimifuU  Law  Amendm^ent 
Act,  1885  (48  ^49  Vid.c.  69),  s.  18. 

The  provisions  contained  in  sects,  h  8f  Q  of  the  Act  of  25  Oeo,  2, 
c.  36,  which  provide  that  a  warrant  shall  he  issued  for  the  arrest 
of  a  person  accused,  on  notice  given  by  two  inhabitants  to  a 
constable,  of  keeping  a  disorderly  house,  apply  to  a  prosecution 
by  summary  proceedings,  under  sect,  13  o/  the  Criminal  Law 
Amend/ment  Act,  1885  (48  ^49  Vict,  c,  69),  of  a  person  accused 
of  keeping  a  brothel;  and,  therefore,  in  such  a  case,  if  an 
application  for  a  warrant  is  made  in  accordance  with  52  Oeo.  2, 
c.  86,  a  m^istraie  is  bound  to  grant  it, 

A  RULE  nisi  for  a  mandamus  calling  upon  Mr.  Newton,  one 
of  the  metropolitan  police  magistrates,  to  show  cause  why 
he  should  not  make  out  his  warrant  to  apprehend  and  bring 
before  him  certain  persons  who  were  accused  of  keeping  a  brothel, 
was  obtained  under  the  foUowin&f  circumstances : — 

The  application  for  a  warrant  had  been  made  in  accordance 
with  the  provisions  of  25  Geo.  2,  c.  36,  ss.  5,  6,  and  7,  on  notice 
in  writing,  given  by  two  inhabitants  to  a  constable.  The  magis- 
trate was  of  the  opinion  that  the  provisions  of  25  Qeo.  2,  c.  36, 
as  to  the  granting  of  warrants,  did  not  apply  to  the  case  of 
summary  proceedings  for  the  suppression  of  brothels  under 
sect.  18  of  the  Criminal  Law  Amendment  Act,  1885  (48  &  49 
Vict.  c.  69),  and  that  in  such  a  case  when  a  warrant  is  applied 
for,  the  application  ought  to  be  made  on  an  information  laid 
before  the  magistrate  under  sect.  2  of  the  Summary  Jurisdiction 
Act,  1848  (11  &  12  Vict.  c.  48),  and  he  refused  to  grant  a 
warrant. 

Sect.  5  of  25  G-eo.  2,  c.  36,  enacts  as  follows : 

In  order  to  encourage  proseoutions  against  persons  keeping  bawdy-honses,  g^aming- 
honsee  and  other  disorderly  houses,  be  it  enacted,  that  if  any  two  inhabitants  of  any 
parish  or  place,  paying  scot  and  bearing  lot  therein,  do  give  notice  in  writing  to  any 
constable  (or  other  peace  officer  of  the  like  nature  when  there  is  no  constable)  of  such 

(a)  Reported  by  T.  R.  BaiDawATER,  Esq.,  Barrister-at-Law. 
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pariah  or  place,  of  any  penon  keeping  a  bawdy-hoose,  gaming-house,  or  any  other  Rbo. 

disorderly  hooae,  in  such  parish  or  place,  the  constable  or  such  officer  as  aforesaid  so  v. 

receiviDg  such  notice  shall  forthwith  go  with  such  inhabitants  to  one  of  His  Majesty's  Nbwton. 

justices  of  the  peace  of  the  county,  city,  riding,  dirision,  or  liberty  in  which  such  

parish  or  place  does  lie,  and  shall  upon  such  inhabitants  making  oath  before  such  1892. 

justice  that  they  do  believe  the  contents  of  such  notice  to  be  true,  and  entering  into  a  

recognisance  in  the  penal  sum  of  twenty  pounds  each  to  give  and  produce  material  Practice — 

evidence  against  such  penon  for  such  offence,  enter  into  a  recognisance  in  the  penal  Justices* 

sum  of  thirty  pounds  to  prosecute  with  effect  such  person  for  such  offence,  at  the  jurisdiction 

next  general  or  quarter  sessions  of  the  peace,  or  at  the  next  assizes  to  be  holden  for  Dis(yrderly 

the  county  in  which  such  parish  or  place  does  lie,  as  to  the  said  justices  bhall  seem  houses 

meet.     .    .    .    And  in  oase  such  person  shall  be  convicted  of  such  offence,  the  over-  Warrant  for 

seers  of  the  poor  of  such  parish  or  place  shall  forthwith  pay  the  sum  of  ten  pounds  arrest  of 

to  each  of  such  inhabitants.     .    .     ,  person 

Sect.  6.  Provided  always,  that  upon  such  constable  or  other  officer  entering  into  accused 

such  recognisance  to  prosecute  as  aforesaid,  the  said  justice  of  the  peace  shall  forth-  Necessity  for 

with  make  out  his  warrant  to  bring  the  person  so  accused  of  keeping  a  bawdy-house,  information— 

gaming-house,  or  other  disorderly  house,  before  him  and  shall  bind  him  or  her  over  (jrifn^i^al  Law 

to  appear  at  such  general  or  quarter  sessions  or  assizes,  there  to  answer  such  bill  of  Amendment 

indictment  as  shall  be  found  against  him  or  her  for  such  offence.  ^^^  2gg5 

Sect.  7.  Provided  also  that  in  oase  such  constable  shall  neglect  or  refuse,  upon  such  2hQeo   2 
notice,  to  go  before  any  justice  of  the  peace  or  to  enter  into  such  recognisance,  or       36  ss*  5*6 

shall  be  wilfully  negligent  in  carrying  on  the  said  prosecution,  he  shall  for  every  such  '   ^  ^  .*  eg  ' 

offence  forfeit  the  sum  of  twenty  pounds  to  each  of  such  inhabitants  so  giving  notice  q       »   '     ^^ 

as  aforesaid.  n    %\   V  in 

58  Geo.  8,  c.  70,  s*  7,  enacts,  after  reciting  a  portion  of  the      **,'  2.     * 
provisions  of  the  Act  25  Geo.  2,  c.  36,  s.  5 : 

That  a  copy  of  the  notice  which  shall  be  given  to  such  constable,  shall  also  be 
served  on  or  left  at  the  places  of  abode  of  the  overseers  of  the  poor  of  such  parish  or 
place,  or  one  of  them,  and  such  overseers  or  overseer  of  the  poor  shall  be  summoned 
or  have  reasonable  notice  to  attend  before  such  justice  of  the  peace  before  whom  such 
constable  shall  have  notice  to  attend ;  and  if  such  overseers  or  overseer  of  the  poor 
shall  then  and  there  enter  into  such  recognisance  to  prosecute  such  offender  as  the 
constable  is  in  and  by  the  said  Act  required  to  enter  into,  then  it  shall  not  be  neces- 
sary for,  nor  shall  such  constable  be  required  to  enter  into  such  recognisance ;  but  if 
such  overseers  or  overseer  of  the  poor  shall  neglect  to  attend  such  justice  on  having 
such  notice,  or  shall  attend,  and  shall  decline  or  refuse  to  enter  into  such  recog- 
nisance to  prosecute,  then  such  constable  shall  enter  into  the  same,  and  shall  pro- 
secute, and  shall  be  entitled  to  his  expenses,  to  be  allowed  as  in  and  by  the  said  Act  is 
directed. 

Sect.  2  of  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Yict. 
c.  43,  commonly  known  as  Jervis'  Act)  enacts  that  upon 
information  being  laid  before  a  justice  for  an  offence. 

The  justice  or  justices  before  whom  such  information  shall  have  been  laid,  may,  if 
he  or  they  shall  think  fit,  upon  oath  or  affirmation  being  made  before  him  or  them, 
substantiating  the  matter  of  such  information  to  his  or  their  satisfaction  .  .  . 
issue,  in  the  first  instance,  his  or  their  warrant  for  apprehending  the  person  against 
whom  such  information  shall  have  been  so  laid,  and  bringing  him  before  the  same  justice 
or  justices,  or  before  some  other  justice  or  justices  of  the  peace  ...  to  answer 
to  the  said  information,  and  to  be  further  dealt  with  according  to  law. 

By  sect.  54  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49) : 

This  Act  shall  be  construed  as  one  with  the  Summary  Jurisdiction  Act,  1848,  so  far 
as  is  consistent  with  the  tenour  of  such  Acts  respectively. 

Sect.  13  of  the  Criminal  Law  Amendment  Act,  1885  (48  &  49 
Vict.  c.  69)  enacts  as  follows : 

Any  person  who  (1)  keeps  or  manages  or  acts  or  assists  in  the  management  of  a 
brothel,  or  (2)  bemg  the  tenant,  lessee,  or  occupier  of  any  premises,  knowingly 
permits  such  premises  or  any  part  thereof  to  be  used  as  a  brothel  or  for  the  purposes 

M   M    2 
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Rbo.  ^^  habitual  prostitutioD,  or  (8)  being  fcbe  lessor  or  landlord  of  any  premises,  or  the 

i;.  agent  of  such  lessor  or  landlord,  lets  the  same  or  any  part  thereof  with  the  know- 

Nbwtom.       ledge  that  snch  premises  or  some  part  thereof  are  or  is  to  be  osed  as  a  brothel, 

or    is   ifilfnlly   a   party  to   the    continued    use    of    such   premises   or   any    part 

1892.  thereof   as  a   brothel,  shall   on    summary  conviction   in    manner   provided   by  the 

Summary  Jurisdiction  Acts  be  liable  CI)  to  a  penalty  not  exceeding  twenty  pounds 

Practice ^^*  ^°  ^^®  discretion  of  the  court,  to  imprisonment  for  any  term  not  exceeding  three 

Justices*       months,  with  or  without  hard  labour,  and  (2)  on  a  second  or  subsequont  conviction  to 

jurisdiction ^  penalty  not  exceeding  forty  poundis  or,  in  the  discretion  of  the  court,  to  imprison- 

Disorderly     ™ent  for  any  term  not  exceeding  four  months,  with  or  without  hard  labour ;  and  in 

jiQUSQg the  case  of  a  third  or  subsequent  conviction  such  person  may,  in  addition  to  such 

Warrant  for  V^^'^'^^J  ^^  imprisonment  as  last  aforesaid,  be  required  by  the  court  to  enter  into  a  recog- 

arrest  of      nisance,  with  or  without  sureties,  as  to  tbe  court  seems  meet,  to  be  of  good  behaviour 

for  any  period  not  exceeding  twelve  months,  and  in  default  of  entering  ijito  such 

alcuaed recognisance,  with  or  without  sureties  (as  the  case  may  be),  snch  person  may  be 

Necessit'u  for   iQ^pn^^^ed  for  any  period  not  exceeding  three  months,  in  addition  to  any  term  of 

.  ^         y.    imprisonment  as  aforesaid.    Any  person  on  being  summarily  convicted  in  pursuance 

p  '    '     ij       of  this  section  may  appeal  to  the  court  of  general  or  quarter  aessions  against  such 
I*"**^     ^T  conviction.    The  enactments  for  encouraging  prosecutions  of  disorderly  houses  con- 

TTvo^Z.  ***°®^  ***  ^®**  ^»  ^  *^*^  ^  °'  ^^  ^°-  2'  °-  ^^'  "  amended  by  sect.  7  of  68  Geo.  8, 

91^'^      9  c.  70,  shall,  with  the  necesiary  modifications,  be  deemed  to  apply  to  prosecutions 

Zo  ueo.d,  tinder  this  section  and  the  said  enactments  shall  for  the  purposes  of  this  section  be 

^*  J^?'  ^ft  construed  as  if  the  prosecution  in  such  enactments  mentioned  included  summary  pro- 

J^     2 '    HA    oeedings  under  this  section  as  well  as  a  prosecution  on  indictment. 
Qeo.  3,  c.  70, 

«.  7;  11  4-12 

Vict.  c.  43,  The  Solicitor-General  and  Daldy,  for  the  magistrate^  showed 
'•  ^-  cause. — The  learned  magistrate  was  right  in  refusing  to  issae  a 
warrant.  Sect.  6  of  25  Geo.  2,  c.  36^  directs  the  issue  of  a 
warrant ;  but  that  provision  refers  only  to  prosecutions  by  indict- 
ment. Sect.  13  of  the  Criminal  Law  Amendment  Act^  1885^  gives 
a  remedy  by  summary  proceedings^  and  enacts  that  sects.  5^  6, 
and  7  of  25  Geo.  2,  c.  36^  as  amended  by  sect.  7  of  58  Geo.  3, 
c.  70^  shall  apply  to  prosecutions  under  sect.  13  of  the  Criminal 
Law  Amendment  Act  with  ''necessary  modifications ;''  and  one 
of  the  necessary  modifications  is  that,  in  the  case  of  proceedings 
under  the  Summary  Jurisdiction  Acts^  the  right  to  a  warranty 
given  by  25  Geo.  2,  c.  36^  s.  6,  in  the  case  of  prosecutions  by 
indictment^  is  excluded^  for  all  the  provisions  of  the  Summary 
Jurisdiction  Acts  are  applicable^  and  therefore^  under  11  &  12 
Vict.  c.  43,  s.  2,  before  a  warrant  is  granted  an  information  must 
first  be  laid  before  a  magistrate.  A  warrant  may  be  necessary  to 
compel  the  attendance  of  an  accused  person  where  the  prosecu« 
tion  is  to  be  by  indictment^  but  it  is  not  necessary  in  the  case  of 
summary  proceedings,  for  then,  if  a  person  summoned  fail  to 
appear^  the  magistrate  may  proceed  to  hear  the  charge  ex  parte, 
as  provided  for  in  the  latter  part  of  sect.  2  of  Jervis'  Act. 

Avory,  in  support  of  the  rule. — By  the  Criminal  Law  Amend- 
ment Act,  1885,  the  remedy  by  indictment  is  not  taken  away ;  it 
merely  gives  a  new  remedy  by  summary  proceedings.  The  magis- 
trate is  not  bound  to  deal  summarily  with  the  case;  he  may  send 
the  case  for  trial.  There  is,  therefore,  no  need  to  draw  any  dis- 
tinction between  summary  proceedings  and  prosecutions  by 
indictment.  The  efiect  of  sect.  13  of  the  Criminal  Law  Amend- 
ment Act,  1885,  is  that  all  references  to  prosecutions  in  the  Acts 
of  25  Geo.  2,  c.  36,  and  57  Geo.  3,  c.  70,  applied  by  that  section 
must  be  read  now  as  if  the  word  "  prosecution  '^  included  sum- 
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maiT  proceedings.     He  cited  Kvnvin  v.  Hinea  (54  L.  T.  Rep.        Baa, 
N.  S.  610).  ^^^ 

Smith^  J. — In  this  case  an  order  for  a  rule  nisi  has   been        ' 

granted  calling  upon  Mr.  Newton^  one  of  the  Metropolitan  police        \Sd2. 
magistrates^  to  show  cause  why  he  should  not  issue  his  warrant         ~r 
for  the  apprehension  of  certain  persons   who  were  accused  of     justices* 
keeping  a  brothel.     The  Solicitor- General^  in  showing  cause  on  jurisdiction'— 
behalf  of  the  magistrate,  has  taken  a  point  which^  on  the  face  of    l^^deriy 
it,  is  somewhat  plausible ;  but,  on  reading  the  whole  of  sect.  13   Warr(^tfor 
of  the  Criminal  Law  Amendment  Act,  1885,  I  have  come  to  the     arrest  of 
conclusion  that  the  case  is  as  plain  as  it  could  be.     The  old  Act      person 
(25  Geo.  2,  c.  36)  was  passed  in  order  to  induce  the  inhabitants  jfccew^it/'^ 
to  prosecute  keepers  of  disorderly  houses.     Sects.  5,  C,  and  7  informatumr- 
of  that  Act  are  intended  to  provide  for  the  eflTective  conduct  of  Criminal  Law 
such  prosecutions,  and  to  secure  payment  of  the  expenses  of  the  ^JJ*^^^^ 
prosecutions,   and   of  rewards  where  convictions   are  obtained.     2b  Geo.  2, 
These  sections  provide  that  any  two  inhabitants  may  give  notice  e.  36,  m.  5,  6, 
in  writing  to  a  constable,   of  any  person  keeping  a  disorderly  ^^J  *  ^^ 
house,  and  then  go  before  a  magistrate  with  a  constable,  and  ^  7 .'  {i  \  ^2 
produce  the  notice  which  has  been  g^iyen  to  the  constable,  and    Vict,  c.  43, 
swear  that  they  believe  the  contents  of  the  notice  to  be  true,  and        ^-  ^* 
then  the  magistrate  is  to  issue  his  wan*ant  for  the  apprehension 
of  the  person  accused,  and  the  two  inhabitants  are  to  be  bound 
over  to  produce  evidence,  and  the  constable  is  to  be  bound  over 
to  prosecute.     Sect.  7  of  the  later  Act   (58  Geo.  3,  c.  70)  only 
empowers  the  overseers  on  receiving  notice  to  go  on  with  the 
prosecution  if  they  should  thiuk  fit,  and  if  they  do  not,  the  con- 
stable is   to   prosecute.     The   Criminal   Law  Amendment  Act, 
1885  (48  &  49  Vict.  c.  69),  s.  13,  provides  that  the  suppression 
of  brothels  maybe  carried  out  by  means  of  summary  proceedings, 
but  it  leaves  the   old  procedure  by  indictment  still  available. 
There  is  also  an  appeal   given  to  quarter  sessions  against  any 
summary  conviction  under  this  section.     The  Solicitor-General 
contends  that  because  it  is  proposed  to  take  summary  procedings 
in  the  present  ease,  all  the  procedure  which  is  applicable  to  sum- 
mary jurisdiction  must  apply,  and  therefore  the  provisions   of 
Jervis'  Act  are  applicable  here.     Sect.  2  of  Jervis'  Act  (11  &  12 
Vict.  c.  43)  requires  that  before  the  warrant  is  issued  an  informa- 
tion shall  have  been  laid  before  the  magistrate,  and  the  matter 
of  such  information  substantiated  by  oath  or  a£Srmation.     If  that 
provision  were  applicable,  it  would  follow  that  the  magistrate  in 
the  present  case  might  decline  to  grant  a  warrant  until  the  case 
was  plainly  put  before  him  by  information.     Mr.  Avory  contends 
that.  sect.  13  of  the  Criminal  Law  Amendment  Act,  1885,  only 
gives  a  remedy  by  summary  proceedings  in  addition  to  the  remedy 
by  indictment  which  already  existed,  and  that  the  provisions  of 
the   Acts  of  George  II.  and  George  III.  which  apply  to  the 
remedy  by  indictment,  are  by  the  Criminal  Law  Amendment 
Act,  1885,  made  applicable  also  to  the  remedy  by  summary  pro- 
ceedings.    I  am  of  opinion  that  the  words  of  sect.  13  of  the 
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Beg.  Criminal  Law  Amendment  Act^  1885^  bear  out  that  contention. 

Nbwto  T^at  section  applies  the  provisions  of  the  older  Acts^  with  the 

^ *  necessary  modifications,  to  summary  prosecutions,  and  then  goes 

1892.  on  to  provide  as  follows  :  ''  And  the  said  enactments  shall^  for 

~7  __  the  purposes  of  this  section,  be  construed  as  if  the  prosecution  in 

Juitices*  ^y^oh  enactments  mentioned  included  summary  proceedings  under 

jurisdiction—  this  sectiou  as  Well  as  a  prosecution  on  indictment.^'     The  effect 

THsfyrderVy  of  these  words  is  to  read  into  sects.  5,  6,  and  7  of  25  Geo.  2,  c.  36, 

nouses —  -  ,  j'-u  /  x« 

Warrant  for   *  reference  to  proceedings  by  way  of  summary  prosecution^  so  as 
arrest  of     to  make  the  provisions  contained  in  those  sections  applicable  to 
'person       summary  prosecutions  as  well  as  to  prosecutions  by  indictment. 
Ne^wityjor  ^  ^^  therefore  of  opinion  that  the  magistrate  in  this  case  is  bound 
vt^ormation—  to  issue  a  Warrant,  aud  that  the  order  ought  to  be  made  absolute. 
Criminal  Law      Lawrancb,  J. — I  am  entirely  of  the  same  opinion.     I   look 
icTisss— *   upon  the  last  words  of  sect.  13  of  the  Criminal  Law  Amendment 
25060,  2,     Act,  1885,  as  conclusive, 
c.  36,  ss.  5,  6,  Order  made  ahaohUe. 

G^s  c  ^7^0        Solicitors  for  the  prosecution,  Ayton,  Safford,  and  KerU. 
s.  7 ;  11  f  12       Solicitors  for  the  magistrate.  Hare  and  Co.,  agents  for  the 
Vict.  c.  48,    Solicitor  to  the  Treasury. 

s.2. 


CROWN  CASES  RESERVED. 

Saturday,  May  28,  1892. 

(Before  Lord  Coleeidgb,  C.  J.,  Pollock,  B.,  Hawkins,  Smith,  and 

Wills,  JJ.) 

Reg.  v.  Russett.  (a) 

Larceny  by  tricTc — Sale  of  horse — Payment  of  deposit — Agreement 
to  pay  balance  of  purchase  money  on  delivery  of  horse^Deposit 
received  with  intention  not  to  deliver  horse. 

In  support  of  an  indictment  charging  a  prisoner  with  the  larceny 
of  the  sum  of  8Z.  it  was  proved  that  he  had  at  a  fair  agreed  to 
sell  to  the  prosecutor  a  horse  for  23Z.,  that  the  prosecutor  had 
paid  the  prisoner  the  sum  of  8L,  and  had  executed  an  agreement 
to  pay  the  balance  of  15Z.  wpon  delivery  of  the  horse.  At  the 
time  the  81.  was  paid  the  prosecutor  never  expected  its  return^ 
but  expected  to  have  the  horse  delivered  to  him.     The  horse  not 

(a)  Reported  by  R.  GuifNiNOHAM  Glen,  Esq.,  Barrister-at-Law. 
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having  been  deliveredj  however,  and  the  circumstances  attending        Rn. 

its  removal  from  the  fair  by  the  prisoner  being  siLch  as  to  satisfy  ^  ^ 

the  jury  that  the  prisoner  never  intended  when  he  received  the        

81.  to  deliver  the  horse  to  the  prosecutor,  the  prisoner  was  found        1892 

guilty  of  the  larceny  of  that  sum.     Upon  a  case  reserved  for  -.   """ , 

the  consideration  of  this  court : —  trUh—SaUof 

Held,  that  the  prosecutor  had  under  the  circumstances  parted  with  horae^Pay^ 

the  possession  only   of  the  m^oney  and  not  with  the  property  J^^'?{_ 

in  it,  and  that  therefore  the  prisoner  had  been  rightly  convicted  B^^t~^f 

of  its  larceny.  d&poaitwith 

intenlion  not 

CASE  stated  for  the  opinion  of  the  Court  by  the  deputy  chair-  to  deliver 
man  of  the  quarter  sessions  of  the  county  of  Gloucester. 
The  prisoner^  George  Kussett^  was  tried  before  me  at  the 
Easter  Quarter  Sessions  for  the  county  of  Gloucester^  on  an 
indictment  (a  copy  of  which  is  annexed)  charging  him  with 
haying  on  the  26th  day  of  March^  1892,  feloniously  stolen  8/. 
from  James  Brotherton. 

Copy  Indictment. 

Gloucestershire,  to  wit :  The  jurors  for  our  Lady  the  Queen 
upon  their  oath  present  that  George  Bussett  on  the  twenty-sixth 
day  of  March  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  at  the  parish  of  Winchcomb  in  the 
county  of  Gloucester,  feloniously  did  steal,  take  and  carry  away 
eight  pounds  in  money  of  the  moneys  of  James  Brotherton, 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
diraity. 

The  following  facts  were  proved  : 

1.  James  Brotherton  attended  Winchcomb  fair  on  the  26th 
day  of  March,  where  he  met  the  prisoner,  who  offered  to  sell  to 
him  a  horse  for  241.  Brotherton  subsequently  agreed  to 
purchase  the  horse  for  2Sl.,  81.  of  which  was  to  be  paid  down, 
and  the  remaining  1 51.  was  to  be  handed  over  to  the  prisoner 
either  as  soon  as  Brotherton  was  able  to  obtain  the  loan  of  it 
from  some  friend  in  the  fair  (which  he  expected  to  be  able  to  do) 
or  at  Brotherton's  house  at  Littlehampton,  where  the  prisoner 
was  told  to  take  the  horse  to  if  the  balance  of  15Z.  could  not  be 
obtained  in  the  fair. 

2.  James  Brotherton,  his  son,  Frank  Brotherton,  the  prisoner, 
and  one  or  two  of  his  companions,  then  went  into  a  public-house, 
where  an  agreement  in  the  following  words  was  written  out  by 
one  of  the  prisoner's  companions,  and  signed  by  prisoner  and 
James  Brotherton : 

26tb  March. — G.  Riusett  Bell  to  Mr.  James  and  Brother  hrown  horse  for  the  sum 
of  28/.  Mr.  James  and  Brothers  pay  the  sum  of  8/.,  leaTiog  halance  due  ISL  to  he 
paid  on  deliyery. 

Signed  Gboboi  Ruflmr. 

[Stamp] 
Jambs  Bbothibton. 

3.  James  Brotherton  thereupon  paid  the  prisoner  81.     He 
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Rbo.        (James  Brotherton)  said,  in  the  course  of  his  evidence,  "  I  never 
RuMETT      ©^©cted  to  see  the  8Z.  back,  but  to  have  the  horse/' 

'  4.  The  prisoner  never  gave  James  Brotherton  an  opportunity 

1892.        of  attempting  to  borrow  the  15Z.,  nor  did  he  ever  take  or  send 
Lareen  by    *'^®  horse  to  Brotherton^s  house,  but  he  caused  it  to  be  removed 
trick— Sale  of  from  the  fair  under  circumstances  from  which  the  jury  iaferred 
7ior«e— Pay-  that  he  had  never  intended  to  deliver  it. 

T^^tL.         6.  It  was  objected  by  counsel  for  the  prisoner  that  there  was 

Receipt  of    ^^  evidence  to  go  to  the  jury  on  the  ground  that  prosecutor 

deposit  with  parted  absolutely  with  the  81.,  not  only  with  the  possession  but 

*"i***iji  •*  ^^*  ^^^  property  in  the  same ;  consequently  that  the  taking  by  the 

^hwseT     prisoner  was  not  larceny,  but  obtaining  money  by  false  pretences 

if  it  was  a  crime  at  all. 

6.  I  overruled  the  objection,  but  consented,  in  the  event  of  a 
conviction,  to  take  the  opinion  of  the  Court  of  Grown  Gases 
Baserved  on  the  point. 

7.  In  summing  up  I  directed  the  jury  that,  if  they  were 
satisfied  from  the  faqts  that  the  prisoner  had  never  intended  to 
deliver  the  horse,  but  had  gone  through  the  form  of  a  bargain  as 
a  device  by  which  to  obtain  Brobherton's  money,  and  that 
Brotherton  never  would  have  parted  with  his  82.  had  he  known 
what  was  in  the  prisoner's  mind,  they  should  find  the  prisoner 
guilty  of  larceny. 

8.  The  lury  found  the  prisoner  (milty,  and  I  sentenced  him  to 
foar  months'  imprisonment  with  bird  labour,  but  admitted  him 
to  bail  pending  the  decision  of  the  Gourt  of  Grown  Cases 
Reserved  on  this  case. 

9.  The  question  for  the  Court  is,  whether  or  not  I  was  right  in 
leaving  the  case  to  the  jury. 

Gwynne  James,  on  behalf  of  the  prisoner,  submitted  that  the 
offence  of  which  the  prisoner  had  been  found  guilty  was  really 
the  offence  of  obtaining  money  by  false  pretences,  in  respect  of 
which  he  ought  not  to  have  been  convicted  upon  an  indictment 
for  larceny ;  that  the  case  was  not  governed  by  the  decision  in 
Beg.  V.  Buckmaster  (57  L.  T.  Rep.  N.  S.  720 ;  20  Q.  B.  Div. 
182 ;  16  Cox  C.  C.  339),  for,  in  that  case,  the  prosecutor 
believed  that,  on  a  certain  event  happening,  he  would  receive 
back  the  identical  money  handed  by  him  to  the  prisoner,  whereas 
here  the  prosecutor  said  that  he  never  expected  to  see  the  money 
back.  Here  the  money  had  passed  under  a  contract,  and  as  a 
result  of  a  contract.  It  was  true  that  the  facts  found  amounted, 
according  to  Reg.  v.  Gordon  (60  L.  T.  Rep.  N.  S.  872 ;  23  Q.  B. 
Div.  354;  16  Cox  C.  0.  622  ;  58  L.  J.  117,  M.  C),  to  a  false 
pretence,  but  that  would  not  justify  the  conviction  for  larceny. 
In  Clough  v.  The  London  and  North-Western  Railway  Compa/ny 
(L.  Rep.  7  Ex.  26),  Mellor,  J.  said,  at  p.  34,  that  the  fact  that  a 
contract  had  been  induced  by  fraud  did  not  render  the  contract 
void  or  prevent  the  property  from  passing,  but  merely  gave  the 
party  defrauded  a  right,  on  discovering  the  fraud,  to  elect 
whether  he  would  continue  to  treat  the  contract  as  binding,  or 
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would  disaffirm  the  contract  and  resume  his  property.  Here, 
then^  the  money  which  the  prisoner  wiis  charged  with  stealing 
having  been  handed  over  by  the  prosecutor  under  a  contract^  the 
property  in  it  had  passed^  and  the  prisoner  could  not  be  con- 
victed of  having  taken  and  stolen  it.  In  Beg.  v.  Harvey  (2  Bast 
P.  0.  669;  1  Leach.  467),  the  prisoner  bought  a  horse  at  a 
fair,  and  having  mounted  the  horse,  rode  off,  telling  the  prose- 
cutor that  he  would  return  immediately  and  pay^  to  which  the 
prosecutor  had  answered  "  Very  well.'*  Under  these  circum- 
stances it  was  held  that  there  was  no  larceny,  as  the  property  in 
the  horse,  as  well  as  the  possession,  had  been  parted  with. 
[Hawkins,  J. — The  case  of  Reg.  v.  Haroey  was  discussed  in  the 
case  of  Beg.  v.  Slow  (12  Cox  C  C),  and  will  not  assist  you. 
Pollock,  B. — In  Beg.  v.  Harvey  there  was  no  finding  that  the 

Erisoner  came  to  the  prosecutor  with  the  intention  of  stealing 
is  horse.] 
Strovd,  in  support  of  the  conviction,  was  not  called   upon  to 
argue. 

Lord  CoLBBiDGB,  C.J. — I  am  of  opinion  that  in  this  case  the 
prisoner  was  rightly  convicted.  The  principle  which  governs 
the  question  raised  by  this  case  has  been  laid  down  over  and 
over  again ;  and  it  is  useless  to  go  through  a  number  of  cases 
in  which,  though  the  facts  are  not  precisely  the  same  as  the  facts 
involved  here,  the  principle  which  has  been  applied  to  such  facts 
has  been  the  same,  and  in  every  case  it  will  be  found  that 
such  principle  has  been  rightly  applied  and  the  case  perfectly 
rightly  decided.  Now,  if  money  or  goods  have  been  parted 
with  by  the  owner,  he  not  intending  to  part  with  the  property 
in  such  money  or  goods  except  in  a  certain  event,  and  part  of 
the  transaction  is  incomplete^  possession  only  of  the  money  or 
goods  having  been  parted  with  owing  to  the  fraud  of  the  receiver, 
then  that  constitutes  larceny  by  means  of  a  trick,  and  that  is  the 
principle  underlying  every  one  of  the  cases.  If  we  want  any 
authority  for  that  there  are  two  decisions  which  this  court 
cannot  overrule :  first.  Beg.  v.  McKale  (18  L.  T.  Rep.  N.  S. 
835 ;  L.  Rep.  1  C.  C.  R.  125;  11  Cox  C.  C  32;  16  W.  R.  800), 
in  which  Kelly,  C.B.,  in  delivering  his  judgment,  expressed 
himself  thus :  ^^  The  distinction  between  fraud  and  larceny  is 
well  established.  In  order  to  reduce  the  taking  under  such 
circumstances  as  in  the  present  case  from  larceny  to  fraud,  the 
transaction  must  be  complete.  If  the  transaction  is  not  complete, 
if  the  owner  has  not  parted  with  the  property  in  the  thing,  and 
the  accused  has  taken  it  with  a  fraudulent  intent,  that  amounts 
to  larceny .''  That  was  expressed  by  a  great  authority,  if  I  may 
say  so,  in  the  year  1868.  And,  secondly,  there  is  the  decision 
of  this  court  in  the  case  of  Beg.  v.  Buckmaster  (uhi  8up.)y  a  case 
which  seems  to  me  directly  in  point  here,  and  which  was  decided 
upon  the  same  principles  as  in  the  previous  case.  This  con- 
viction must  therefore  be  affirmed. 

Pollock,  B. — I  agree  with  the  conclusion  at  which  my  Lord 
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Rk.         has  arrived^  and  can  add  nothiDg  to  it  except  that  I  wish  it  to 
RcMKiT      ^®  understood  that  my  jadgment  in  no  way  interferes  with  the 

'      rule  of  law  which  has  been  acted  upon  for  many  years^  namely^ 

1892.        that  where  there  bas  been  no  parting  with  the  property  by  the 

r  ^       T      owner  of  it,  then  it  is  larceny.     My  mind  is  therefore  directed  to 

iriekr--8aie  of^^^^^S  whether  there  is  any  evidence  here  that  the  prisoner  did 

horae—Pa/y-  intend  to   part  with  his  property  in  the  horse.     The  prisoner 

mentof^    never  intended  to  contract  at  all,  and  the  contract  was  therefore 

Roc^t  of    ^^^^'    I^  seems  to  me  that  this  conviction  ought  to  be  afBrmed. 

depoHt  with       Hawkins,  J. — I  am  entirely  of  the  same  opinion.     When  the 

*^f^^d^  *^*  prosecutor  gave  the  money  by  way  of  deposit  to  remain  in  the 

^hor^.^    prisoner's  hands  until  the  delivery  of  the  horse,  it  never  could 

have  been  intended  that  the  prisoner  should  keep  the  money 

whether   the   horse   was   given   or    not.      The    prisoner   knew 

perfectly  well  when  he  took  the  money  that  the  contract  never 

would  be  completed,  and  I  confess  that  I  cannot  see  why  this 

case  is  not  governed  by  the  principle  laid  down  in  a  variety  of 

cases.     I  cannot  get  my  mind  to  entertain  a  shadow  of  a  doubt 

that  the  prisoner  was  rightly  convicted  of  larceny. 

Smith^  J.— «The  qoestion  here  is,  whether  the  prisoner  ought 
to  be  convicted  of  larceny  or  of  false  pretences.  The  difference 
between  them  is  that,  if  possession  only  and  not  the  entire 
property  was  intended  to  be  passed,  then  an  indictment  for 
felony  can  be  sustained.  While,  if  it  was  intended  that  the 
property  should  pass,  it  cannot  be  larceny  or  larceny  by  trick 
because  there  was  no  taking.  The  last  line  of  the  contract  here 
is :  "  Messrs.  James  and  Brothers  pay  the  sum  of  8Z.  leaving 
balance  due  1 5Z.  to  be  paid  on  delivery/'  Now  what  does  that 
mean  ?  It  is  said  that  it  means  that  the  prosecutor  was  to  pay 
81.  whether  the  horse  was  delivered  or  not.  I  cannot  read  it  so, 
and  therefore  the  conviction  must,  in  my  opinion,  be  affirmed. 

Wills,  J. — I  am  of  the  same  opinion.  As  far  as  the  prisoner 
was  concerned,  it  seems  to  me  that  the  intended  contract  must 
be  put  out  of  the  question ;  it  was  a  pure  sham  on  his  part.  If 
so,  the  doctrine  that  the  property  was  obtained  in  consequence 
of  a  contract,  and  that  the  offence  must  therefore  be  reduced  to 
false  pretences,  cannot  possibly  be  applied ;  and  I  am  therefore 
of  opinion  that  this  conviction  must  be  affirmed. 

Conviction  affirmed. 
Solicitors   for    the    prosecution,   Indermwwr  and   Brown,  for 
Smith,  of  Winchcomb. 

Solicitor  for  the  prisoner,  JET.  Lewis,  of  Cheltenham. 
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QUBEN^S   BENCH  DIVISION. 

Wednesday,  May  4,  1892. 

(Before  Poli/xjk,  B.,  and  Williams,  J.) 

Hamilton  v.  Walker,  (a) 

Practice — Justices'  jurisdiction — Two  informations  —  Conviction 
on  first  information  upon  evidence  of  second — 20  ^21  Vict, 
c.  43 — Indecent  Advertisement  Act,  1889  (52  ^  53  Vict.  c.  18), 
ss.  3  and  4—11  ^  12  Vict.  c.  43,  s.  10. 

Justices  having  heard  an  information  preferred  against  the 
appellant  under  sect.  4  of  the  Indecent  Advertisements  Act,  1889, 
did  not  acquit  or  convict  the  appellant,  hut  proceeded  tohear  a  second 
information  against  the  appellant  under  sect.  3  of  the  Indecent 
Advertisements  Act,  1889,  and  having  heard  the  evidence  against 
the  appellant  upon  the  second  information  under  sect.  3,  they 
convicted  the  appellant  on  the  first  information  ^nder  sect.  4. 

Held,  that  the  magistrates,  having  heard  evidence  upon  one  infor- 
mation,  and  reserving  their  decision  until  they  heard  the  evidence 
upon  the  second  information,  and  then  convicting  on  the  first, 
their  conviction  could  not  he  supported.  That  each  case 
must  stand  upon  its  own  merits,  and  must  he  decided  v/pon  the 
evidence  given  in  it  alone. 

THIS  was  a  case    stated    by  certain  of  the  justices  of   the 
peace  for  the  county  of  Chester^  under  the  statute  20  &  21 
Yict.  c.  43,  and  was  to  the  following  effect : 

On  the  22nd  day  of  February,  1892^  the  informations  herein- 
after mentioned  were  heard  at  the  petty  sessions  holden  at  Sale, 
in  the  division  of  Altrincham^  in  the  county  of  Chester.  An 
information  preferred  by  James  Walker  (hereinafter  called  the 
respondent)  against  A.  Hamilton,  otherwise  Francis  McConville 
(hereinafter  called  the  appellant),  and  which  is  hereinafter  referred 
to  as  the  first  information  under  sect.  4  of  the  Indecent  Adver- 
tisements Acts^  1889  (52  &  53  Vict.  c.  18),  was  proceeded  with 
and  heard  charging  that^  on  the  2nd  day  of  January,  1892,  the 
appellant,  at  Altrincham,  in  the  county  of  Chester,  unlawfully 
did  deliver  to  one  Thomas  Wright,  otherwise  J.  Farrell,  certain 
indecent  advertisements  as  defined  by  the  Indecent  Advertise- 
ments Act^  1889,  with  the  intent  that  the  same  should  be 
delivered  to  and  exhibited  to  certain  inhabitants  and  persons  then 
being  in  or  passing  along  the  streets  in  the  said  town  of 
Altrincham,  contrary  to  the  form  of  the  statute. 

(a)  Reported  by  T.  R.  Biudowatib,  Esq.,  Barrister-at-Law. 
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HiMiLroN         There  was  also^  at  the  same  time  and  place^  another  informa- 
W  'kkb.     ^^^^  hereinafter  called  the  second  information,  charging  that  at 

the  place  and  day  before  mentioned  Thomas  Wright,  otherwise 

1892.       J.  Farrell,  did  exhibit  the  said  advertisements  as  in  the   first 

p  ~:         information   charged,  and  that  the  said  appellant  did  aid,  abet, 

Justices*     counsel,    and    procure    the    said    Thomas    Wright,    otherwise 

jurisdiction—  J.  Farrell  in  the  commission  of  the  said  offence  under  sect.  3  of 

Conviction  on  ^}^q  g^id  Indecent  Advertisements  Act. 

^on  fluTttfr^       After  hearing  the  said  first  information,  and  being  asked  by 

hearing  em-  oounsel  for  the  appellant  to  dismiss  the  said  first  information,  we 

denceontwo  determined  to  proceed  with  and  hear  the  second  information, 

^JMie^mi    and  having  so  proceeded  with  and  heard  the  same,  the  appellant 

Advertisement  was  thereupon  duly  convicted  by  us  of  the  aforesaid  offence,  in 

Act,  1889—   the  first  information  charfifed.  and  sentenced  to  a  term  of  two 

e  is  s  10  •    ^oii<^^i'  months'  imprisonment  with  hard  labour. 

20  ^21  Vict.      The  facts  of  the  case  were  that  on  the  1st  day  of  January, 

c.  48;  52  4*53  1892,  a  parcel  of  printed  matter  was  delivered  by  some  person 

M*^ond  4    unknown  at  one  of  the  railway  stations  in  Liverpool,  addressed 

to  "  J.  Farrell,  Railway  Station,  Altrincham,  Cheshire,  printed 

matter  only,  paid.'' 

On  the  following  day  the  parcel  was  delivered  at  Altrincham 
railway  station  to  a  man  who  said  his  name  was  Thomas  Wright. 
The  said  J.  Farrell  or  Thomas  Wright,  when  taking  away  the 
parcel  from  the  station  through  a  certain  street  in  Altrincham, 
shook  from  the  said  parcel,  through  the  wrapper  or  cover, 
which  there  appeared  to  be  torn,  some  of  the  indecent  pamphlets 
in  question. 

A  police  officer  seized  the  parcel,  which  was  found  to  contain 
about  1800  copies  of  the  said  indecent  pamphlet,  and  he  arrested 
the  said  J.  Farrell  or  Thomas  Wright  on  the  charge  of  exhibiting 
the  same,  contrary  to  sect.  8  of  the  Indecent  Advertisements 
Act,  1889,  and  he  was  convicted  and  sentenced  to  one  month's 
imprisonment  with  hard  labour. 

The  pamphlets  were  indecent  advertisements  as  defined  by 
sect.  5  of  the  said  Act ;  with  directions  to  apply  to  the  appellant 
at  certain  premises  in  Liverpool.  At  these  premises  it  was 
proved  that  the  applicant's  name  was  upon  a  glass  panel  in  the 
door  of  the  premises,  and  the  appellant  was  proved  to  have  been 
seen  in  the  premises. 

The  questions  of  law  upon  these  facts  for  the  opinion  of  the 
court  were:  1st,  Whether  there  was  upon  the  whole  case  any 
evidence  against  the  appellant ;  2nd,  Whether  there  was  any 
evidence  that  the  appellant  did  deliver  the  said  advertisements 
to  Thomas  Wright  or  J.  Farrell ;  8rd,  Whether  the  evidence, 
being  the  same  on  both  the  first  and  second  informations,  a 
conviction  could  be  legally  made  at  the  same  time  under  sect.  4, 
and  also  under  sect.  3  of  the  Indecent  Advertisements  Act,  1889 
(52  &  53  Vict.  c.  18). 

Sect.  4  provides  as  follows : 

Whoeyer  gives  or  deliyen  to  any  other  perBon  any  snoh  pictures,  or  printed  or 
written  matter  mentioned  in  aeot.  8  of  this  Act,  witiii  the  intent  that  the  same,  or 
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some  one  or  more  thereof,  ehoold  be  affixed,  inscribed,  delirered,  or  exhibited,  as  Hamilton. 
therein  mentioned,  shall  en  summary  conviction  in  manner  provided  by  the  Summary  t\ 

Jurisdiction  Acts  be  liable  to  a  penalty  not  exceeding  five  pounds,  or,  in  the  discre-  Walker. 

tion  of  the  court,  to  imprisonment  for  any  term  not  exceeding  three  months  with  or  

without  hard  labour.  1892. 

Sect.  3  provides  as  follows  :  Pmeiice— 

Whoever  affixes  to  or  inscribes  on  any  house,  building,  wall,  hoarding,  gate,  fence,  ^    Justices* 
pillar,  post,  board,  tree,  or  any  other  thing  whatsoever,  so  as  to  be  visible  to  a  person  jurisdicticn  — 
being  in  or  passing  along  any  street,  public  highway,  or  footpath,  and  whoever  affixes  Conviclion  on 
to  or  inscribes  on  any  public  highway  or  footpath,  or  throws  down  the  area  of  any    on^  informa- 
house,  or  exhibits  to  public  view  in  the  window  of  any  house  or  shop,  any  picture  o  r       tion  after 
printed  matter  which  is  of  an  indecent  or  obscene  nature,  shall,  on  summary  convic-    hearing  evi' 
tion  in  manner  provided  by  the  Summary  Jurisdiction  Acts,  be  liable  to  a  penalty  not    dence  on  two 
exceeding  forty  shillings,  or,  in  the  discretion  of  the  court,  to  imprisonment  for  any    informations 
term  not  exceeding  one  month,  with  or  without  hard  labour.  — Indecent 

Advertisement 

Hopwood,  Q.O.,    aad  Dr.   Oommins  for  the  appellant.  —  The    Act,  1SS9-- 
qaestion   is    whether     the    convicbion    coald    be    made  at  the    ^  ?«  .  in  ' 
same  time   under  sects,  o   and   4.       iSect.     10   of   Jervis  s  Act  20  4-  21  Vict, 
(11  &  12  Vict.  o.  43)   sets  out  the  manner  of  making  a  complaint  c-  43;  52  ^-SS 
or  laying  an  information,  and  says  that  "every  such  complaint   ^^o'^^^^ 
shall   be   for   one  matter  of  complaint  only,  and  not  for  two  or 
more  matters  of  complaint^  and  every  such  information  shall  be 
for  one  oflFence  only,  and  nob  for  two  or  more  offences,"  and  the 
section,  therefore,  does  not  refer  to  more  than  one  information 
or  complaint  at  a  time.      The  law  that  a  man  shall  not  be  tried 
for  more  thaa  one  offence  has  been  violated  here.     The  defendant 
here  has  been  indicted  under  bwo  sections,  one  suspended  until 
the  other   heard,  and  then  convicted.      Here,   there  were  two 
distinct    offences:    distributing    these   advertisements    was   an 
offence  under  sect.  3;    delivering  to  another  to  distribute  was  a 
disbinct  offence  under  sect.  4.      The  defendant  had  a  right  to  be 
convicted  or  acquitted  upon  the  first  information,  after  having 
been  tried  for  the  first  offence. 

Banks. — ^The  point  raised  is  under  sect.  10  of  Jervis'  Act. 
This  offence  cannot  be  treated  as  two  offences  in  one  act, 
requiring  two  informations  to  be  laid.  If  the  justices  were  wrong 
in  treating  two  offences  as  one  offence,  the  point  put  against  me  is 
not  stated  in  the  case,  and  I  would  ask  for  the  case  to  go  back  to  be 
restated  by  the  magistrates.  [Williams,  J.  referred  to  Knight, 
(app.)  V.  Halliwell  (resp.)  (30  L.  T.  Rep.  N.  S.  359 ;  9  Q.  B. 
412;  43  L.J.  113,  Mag.  Oas.  and  137  Q.  B.)  where  it  was  held 
that  the  coart  could  hear  and  determine  any  question  of  law 
arising  on  a  case  stated  under  20  &  21  Vict.  c.  43,  notwith- 
standing that  the  question  had  not  been  reserved  by  or  raised 
before  the  justices.  Pollock,  B. — I  think  that  the  justices  did 
hear  the  second  information  before  determining  the  first  informa- 
tion. They  reserved  their  judgment  on  the  first  information 
until  they  had  listened  to  the  other.] 

Hopwood,  Q.O.,  and  Dr.  Oommins  in  reply. 

Pollock,  B. — This  case  raises  an  important  question.  There 
were  before  the  magistrates  (who  state  the  case  most  fairly)  two 
informations,  one  charging  the  defendant  with   having  caused 
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HAMiLroir     these  advertisements  to  be  distributed^  and  the  other  charging 
^  ^'  the  defendant  that  he  did  himself  exhibit  these  advertisements  at 

the  same  time  and  place  as  was  stated  in  the  first  information. 

1892.        The  magistrates  heard  the  evidence  on  the  first  information^  and 

~r       after  having   heard  all  the  evidence  upon  the  first  information. 

Justices*     ^^^  being  asked  by  counsel  to  dismiss  the  first  information,  they 

iumdieeion— proceeded  to  hear  the  evidence  upon  the  second  information; 

Conviction  on  defendant  was  then   convicted  upon  the  first  information.     I  am 

^iwianer'  ^^  opinion,  after  reading  the  stated  case,  and  after  hearing  what 

hearing  evi-  took  place,  that  the  conviction  cannot  be  supported.     Each  case 

dence  on  two  stands  upon  its  own  merits,  and  the  decision  in  each  case  must 

~^i!decdnT  ^^  decided  upon  the  evidence  given  in  that  case  alone. 

AdveHiaement      WiLLiAKS,  J. — The  defendant  had  a  right  to  have  the  first  case 

Act,  1889--   disposed   of  before  the  second  case  was  heard.      In   this  case, 

^c  is  ^8  10^-*  *^ccording  to  the  case  stated  by  the  magistrates,  there  are  two 

20  4-  21  Vict,  informations,  one  for  delivering  indecent  advertisements  and  the 

c.  48;  52^  53  other  for  aiding  and  abetting  in  the   delivery  of  them.     The 

^*t  ndl*    magistrates  heard  the  first  case  against  the  defendant,  and  then 

proceeded  to  hear  the  second  case,  and  then  convicted.     This  was 

bad,  first,   because  the  justices    did   what  they  did,  and   also 

because  the  defendant  had  a  right  to  have  his  case  on  the  first 

information  dismissed.  Coiwiction  quashed. 

Solicitors  :  for  the  appellant,  Cecil  B,   Taylor ,  Liverpool ;  for 
the  respondent,  A.  Harris,  Altrincham. 


QUBBN^S   BENCH   DIVISION. 

July  18  and  20,  1892. 

(Before  Collins  and  Bbuck,  JJ.) 

Beq.  v.  Mackenzie  and  Others,  (a) 

Practice — Form  of  conviction — Statement  of  offence — Defect  in 
substance  or  form — Power  of  Court  to  amend  —  Justices — 
Interest  —  Bias  —  Conspiracy  and  protection  of  Property  Act, 
1875  (38  ^  39  Vict,  c.  86),  s.  7 — Summary  Jurisdiction  Act, 
1879—11  ^  12  Vict.  c.  43,  ».  1;  12  ^  13  Vict.  c.  45,  s.  7; 
42  ^  43  Vict.  c.  49,  s.  39. 

It  is  provided  by  the  Conspiracy  and  Protection  of  Property  Act 
(38  ^39  Vict.  c.  86),  s.  7,  that  every  person  who,  with  a  view 
to  compel  any  other  person  to  abstain  from  doing  any  act  which 
such  other  person  hois  a  legal  right  to  do,  wrongfully  and  without 

(a)  Reported  by  W.  H.  Hobsfall,  Esq.,  BarrUter-at-Law. 
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legal  authority  follows  such  other  person  with  two  or  more  other 
persons  in  a  disorderly  manner  in  or  through  any  street  shall,  ^w    ^    "• 
convicti^m  thereof  hy  a  court  of  summary  jv/risdiction,  be  liable  to  amd^^hbm. 

payment  of  a  fins  or  to  imprisonment.     The  defendant  wa^  con-        

victed  under  the  above  section,  but  the  conviction  did  not  set  out        ^*^^^- 

the  a>cts  with  a  view  to  compel  the  prosecutor  to  abstain  from    Practice 

doing  which  the  defendant  followed  the  prosecutor.  Form  of 

Beld,  that  the  conviction  was  bad.  convietvm— 

The  justices  forming  the  court  which  convicted  the  defendant  were  ^^o^^lf^ 

shareholders  in  companies  owning  ships  which  were  insured  in  D^ect  %n  «*6- 

societies,  such  societies  being  memhers  of  an  association  of  which  «*<*«««  or  form 

the  prosecutor  was  an  argent.  ^Pt^^ud^ 

8emble,  that  the  justices  were  not  so  interested  in  the  case  as  to  be  jugticea—Bitu 

disquMlifisd  upon  the  ground  that  they  were  biassed.  —  Conspiracy 

and  ProUc* 

THIS  was  an   order    nisi    calling   upon   Alexaoder    George  ^^^fK^' 
Mackenzie  and  certain  other  jastices  of  the  peace  for  the  1875—88  ^'39 
borough  of  Sanderland^  and  John  Thomas  Laarence,  to  show    Vict.  c.  86. 
cause  why  a  writ  of  certiorari  should  not  issue  to  remove  into 
this  court  a  certain  record  of  conviction  under  the  hands  and 
seals  of  the  said  justices,  and  bearing  date  the  19th  day  of  May^ 
1892,  whereby  Johnson  Henderson  was  convicted  for  that  he  on 
the  16th  day  of  May,  1892,  unlawfully  did,  with  a  view  to  compel 
John  Thomas  Laurence  to  abstain  from  doing  acts  which  he  the 
said  J.  T.  Laurence  had   a    legal  right  to  do,  wrongfully  and 
without  legal  authority  follow  the  said  J.  T.  Laurence  with  two 
or  more  other  persons  in  a  disorderly  manner  in  and  through 
certain  streets,  to  wit.  High-street  and  West  Sunniside  in  the 
said  borough ;  and  why  the  said  conviction  when  returned  should 
not  be  quashed  upon  the  grounds : 

(1)  That  the  summons  and  conviction  ought  to  have  specified 
the  acts  with  a  view  to  compel  the  informant  to  abstain  from 
doing  which  the  defendant  followed  the  informant. 

(2)  That  some  of  the  convicting  justices  were  interested  and 
biassed. 

The  defendant  was  summoned  before  the  justices  at  Sunder- 
land on  the  19th  day  of  May,  1892,  for  that  he  '^  unlawfully,  with 
a  view  to  compel  the  informant  John  Thomas  Laurence  to  abstain 
from  doing  or  to  do  acts  which  the  informant  had  a  legal  right  to 
do  or  abstain  from  doing,  wrongfully  and  without  legal  authority 
persistently  followed  the  informant  about  from  place  to  place,  and 
followed  the  informant  with  two  or  more  other  persons  in  a  dis- 
orderly manner  in  or  through  High-street  and  West  Sunniside  in 
the  said  borough  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

It  is  provided  by  the  Conspiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Vict.  c.  86) : 

Sect.  7.  Every  person  who,  with  a  view  to  compel  any  other  person  to  abstain  from 
doing  or  to  do  any  act  which  sach  other  person  has  a  legal  right  to  do  or  abstain  from 
doing,  wrongfully  and  without  legal  authority : — 

(5)  FoUowB  such  other  person  with    two  more  other  persons  in  a  disorderly 
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Rbo.  manner  in  or  throngh  any  street  or  road    .    .    .    shall  on  conviction  thereof  by  a 

V.  court  of  summary  jurisdiction,  or  on  indictment  as  hereinafter  mentioned,  be  liable 

Magusneb  either  to  pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a  term 

▲iiD  OTHERS,  iiot  exceeding  three  months,  with  or  without  hard  labour. 

1892  It  was  proved  before  the  jastices  that  the  complainant  Laurence 

PracH  —    ^*®  *^®  agent  at  Sanderland  of  the  Shipping  Federation  Limited, 
Form  of     ^^^  ^^^^  ^^^  defendant  was  an  official  of  the  National  Amalga- 
conviciionr—  mated  Seamen  and  Firemen's  Union  of  Great  Britain  and  Ireland, 
Sta^ment  of  qj^^  ^}^j^  qjj  ^^e  date  in  question  the  defendant  led  a  large  crowd 
De/ecTSwud.  ^^  persons  who  in  a  disorderly  manner  followed  the  complainant 
stance  or  form  through  High-street  and  Sunniside  with  a  view  to  compel  him  to 
~^rm*^*<!3*  ^'^^^^'^  ^'^^^  following  his  occupation  as  agent  of  the  Shipping 
juffticos  ^Bias  Federation  Limited,  an  act  which  he  had  a  legal  right  to  do. 
—  Cofupiraoy      The  Shipping  Federation  Limited  is  a  company  established  to 
and  Protec'   amalgamate  and  federate  shipowners  and  others  interested  in  the 
^^pwtyAct^  shipping  trade;  to  consider  all  questions  affecting  the  interests 
1875—38  ^'39  of  the  shipping  trade,  and  to  take  such  action  as  may  be  neces- 
Vict,  c.  86.    sary  to  promote  such  interests ;  to  protect  and  indemnify  the 
members  of  the  company  against  any  loss  arising  in  the  manage- 
ment of  their  trade  without  their  actual  privity  or  default ;  and 
for  other  similar  objects. 

The  justices  convicted  the  defendant  of  the  offence  charged 
against  him,  and  ordered  him  to  be  imprisoned  for  fourteen  days 
with  hard  labour;  and  the  conviction  was  drawn  up  in  the 
following  form  : 

Johnson  Henderson  (hereinafter  called  the  defendant)  is  this  day  conTicted  before 
this  conrt  for  that  be  on  the  16th  day  of  May,  1892,  at  the  township  of  Bishops- 
wearmoutb,  within  the  said  borough,  unlawfully  did,  with  a  view  to  compel  one 
John  Thomas  Laurence  to  abstain  from  doing  acts  which  he  the  said  John  Thomas 
Laurence  had  a  legal  right  to  do,  wrongfully  and  without  legal  authority  follow  the 
said  John  Thomas  Laurence  with  two  or  more  other  persons  in  a  disorderly  manner 
in  and  through  certain  streets  to  wit  High-street  and  West  Sunniside  in  the  said 
borough  contrary  to  the  statute  in  such  case  made  and  provided. 

Lawaon  Walton,  Q.C.,  for  the  justices,  showed  cause. — It  is 
submitted  that  the  conviction  is  good  in  form ;  it  states  the  time, 
place,  and  person  committing  the  offence,  and  also  the  offence 
itself.  It  is  true  that  neither  the  summons  nor  conviction  say 
what  the  acts  were  which  the  prosecutor  was  prevented  from 
doing,  but  that  is  not  necess&ry  ;  the  conviction  follows  the  words 
of  the  section.  The  Court  has  power  to  amend  if  necessary  under 
the  provisions  of  12  &  13  Vict.  c.  45,  s.  7.  This  is  an  objection 
for  an  alleged  defect  in  substance  or  form,  and  cannot  under  the 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  48),  s.  1,  be 
taken  or  aUowed.  Upon  a  charge  of  obtaining  money  by  false 
pretences  the  indictment  must  show  what  the  false  pretences  were 
(Rex  V.  Mason,  2  T.  R.  581)  ;  but  in  Rex  v.  Gill  and  Henry  (2  B. 
&  A.  204)  it  was  held  that  where  an  indictment  charged  the 
defendants  with  conspiring  to  defraud  by  means  of  false  pretences 
it  was  not  necessary  to  set  out  the  specific  false  pretences.  He 
also  referred  to  R.  v.  Biggins  (26  J.  P.  437).  Upon  the  second 
ground  it  is  submitted  that  the  connection  of  the  justices  with 
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the  Shipping  Federation  was  so  very  remote  that  they  were  not        Rm. 
thereby  disqualified  from  adjudicating  upon  the  case.     Three  of   ^    ^' 
the  justices  held  shares  in  companies  which  owned  ships  and   andothbrs. 

insured  them  in  societies  which  were  members  of  the  Shipping        

Federation.  ]^' 

Temperley,  for  the  prosecutor^  referred  to  Beg.  v.  Rand  (L.  Rep.    Practice^ 
1  Q.  B.  230) ;  Beg.  v.  Farrant  (57  L.  T.  Rep.  N.  S.  880 ;  20      Form  of 
Q.  B.  Div.  58).  st^^^tTf 

Asquithy  Q.C.  and  Scott  Fox  for  the  defendant. — The  principle     ©/en!^ 
is  plain,  and  applicable  to  every  kind  of  convicticm,  viz.,  that  the  Def9ct  in  tub- 
conviction  must  show  every  injrredient  of  the  offence.     It  is  no  *^^  or  form 
offence  under  this  particular  statute  merely  to  follow  a  person  _jnter<wted 
about  in  a  disorderly  manner;   the  conviction  must  state  the jwtices—Bias 
purpose  with  which  the  following  is  done.     There  is  no  power  to  —  Oonapiraoy 
amend  a  conviction  under  the  provisions  of  12  &  13  Vict.  c.  45,  ti^Slpro- 
8.  7.     It  is  also  submitted  that  the  justices  were  so  interested  in    perty  Act, 
the  dispute  between  the  Shipping  Federation  and  the  Seamen's  1875—38^39 
Union  that  they  were  disqualified  from  hearing  this  case.     They    ^*^^*  ^'  ^' 
referred  to  Leeson  v.  Oeneral    Council   of  Medical    Education 
and  Begistratian  (61  L.  T.  Rep.  N.  S.  849 ;  43  Ch.  Div.  336) ; 
Beg.  V.  Ths  Justices  of  Hertfordshire  (6  Q.  B.  753). 

Lawson  Walton  in  reply. 

Collins,  J. — I  am  of  opinion  that  in  this  case  the  rule  must 
be  made  absolute,  upon  the  ground  that  the  conviction  ought  to 
have  specified  the  acts  from  doing  which  the  informant  abstained 
in  consequence  of  the  actions  of  the  defendant.  This  defect  is 
one  of  substance  and  not  in  form  only.  The  conviction,  which 
did  not  follow  the  exact  words  of  the  summons,  was  as  follows : 
"  Johnson  Henderson,  hereinafter  called  the  defendant,  is  this  day 
convicted  before  this  court  for  that  he,  on  the  16th  day  of  May, 
1892,  at  the  township  of  Bishopwearmouth,  within  the  said 
borough,  unlawfully  did,  with  a  view  to  compel  one  John  Thomas 
Laurence  to  abstain  from  doing  acts  which  he  the  said  John 
Thomas  Laurence  had  a  legal  right  to  do,  wrongfully  and  with- 
out legal  authority  follow  the  said  John  Thomas  Laurence,  with 
two  or  more  other  persons,  in  a  disorderly  manner  in  and  through 
certain  streets,  to  wit,  High-street  and  West  Sunniside,  in  the 
said  borough .''  Now,  I  think,  when  we  look  at  the  section,  that 
it  is  obvious  that  the  conviction  is  faulty  in  form,  for  the  statute 
(38  &  39  Vict.  c.  86)  provides  by  sect.  7  that  every  person  who, 
with  a  view  to  compel  any  other  person  to  abstain  from  doing 
any  act  which  such  other  person  has  a  legal  right  to  do,  wrong- 
fully and  without  legal  authority,  follows  such  other  person  with 
two  or  more  other  persons  in  a  disorderly  manner  in  or  through 
any  street  or  road,  shall  be  liable  to  conviction  and  punishment 
as  therein  provided.  Now  the  Legislature,  if  it  had  thought  fit, 
might  have  constituted  it  an  offence  merely  to  follow  a  person, 
but  it  has  not.  The  gist  of  the  offence  is  the  following  of  a 
person  with  a  view  to  compel  such  person  to  abstain  from  doing 
any  act  which  he  has  a  legal  right  to  do.     When  a  person  is 
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Rm.       charged  with   that   offence  it  is  an  answer  to  show   that  the 

^    ^'  person  followed  was  not  doing  a  lawful  act,  or  that  the  person 

▲NDOTHBBi.  following  was  not  doing  so  with  a  view  to  compel  the  other 

person  to  abstain  from  doing  a  lawful  act.     The  conviction  in 

^^*       this  case  does  not  address  itself  to  the  offence^  but  says  that  the 
Practice—    defendant  followed  the  prosecutor  with  a  view  to  compel  him  to 
Form  of     abstain  from  doing  acts^  without  specifying  what  those  acts  were, 
convietion—  qq  that,  on  the  face  of  it,  the  conviction  does  not  comply  with 
offence—     ^^®  terms   or  substance  of  the  statute.     But,  it  has  been  said, 
Dt(fect  in  «u&-  this  defect  might  be  cured  by  amendment.     Now  it  is  a  good 
stance  or  form  test,  in  order  to  see  whether  that  can  be  done,  to  ascertain  what 
^hdlv^utei  evidence  the  magistrates  had  before  them,  and  on  looking  at  the 
justices— Bias  affidavit  of  the  magistrates  I  find  that  they  had  not  before  them 
—  Oofuptracy  anything  which  constituted  an  offence,  for  in  the  second  para- 
€m&  Protec'   gj^pt  of  their  affidavit  they  say  :  "  It  was  proved  before  us  that 
perty  Act^   the  complainant   Laurence   is   the  agent  at  Sunderland  of  the 
1875—884' 39  Shipping  Federation   Limited,    and   that   the   defendant  is  an 
Vxet,  c.  86.    official  of  the  National  Amalgamated  Seamen's  and  Firemen's 
Union  of  Great  Britain  and  Ireland,  and  that  on  the  date  in 
question  the  defendant  led  a  large  crowd  of  persons  who^  in  a 
disorderly  manner,  followed  the  complainant  through  High-street 
and  West  Sunniside  with  a  view  to  compel  him  to  abstain  from 
following  his  occupation  as  ageut  of  the  Shipping  Federation 
Limited,  an  act  which  he  had  a  legal  right  to  do.''     Now,  it  says 
that  he  was  following  his  occupation  as  agent  of  the  Shipping 
Federation,  which  might  be  one  act,  but  it  is  not  obviously  so. 
It  is  therefore  impossible  to  say  that  the  prosecutor  had  esta- 
blished an  offence  within  the  meanings  of  the  statute,  and  upon 
that  ground  the  conviction  is  bad.     On  the  other  ground,  that 
the  justices  were  biassed  and  so  disqualified^  it  is  not  necessary 
for  us   to   give  any  decision;  but,  in  my  opinion,  there  is  no 
evidence  to  support   that  point.     It   was  admitted  during  the 
argument  that  they  had  no  pecuniary  interest^  so  we  have  to  deal 
with  the  question  of  bias  only.      If  the  defendant  had  shown 
that  they  were  themselves  the  prosecutors,  or  that  the  justices 
were  acting  as  such  through  their  agents^  that  would  have  been 
sufficient  to  support  the  contention  that  they  were  biassed.     But 
the  prosecution  is  here  instituted  by  the  agent  of  the  Shipping 
Federation,    of    which    body   none    of   the    magistrates    were 
members,  and  their  only  connection  with  it  was  most  indirect, 
three  of  them  holding  shares  in  shipping  companies  which  had 
ships  insured  in  societies  which  were  members  of  the  federation. 
It  seems  to  me  that  there  was  no  likelihood  of  any  bias  existing 
on  their  part.     The  facts  here  are  not  nearly  so  strong  as  they 
were  in  Leeaon  v.   Oeneral  Council  of  Medical  Ediication  cmd 
Registration  (61  L.  T.  Rep.  N.  S.  849 ;  48  Oh.  Div.  366),  where 
the   majority   of  the   Court  of  Appeal  held  there  was  no  such 
interest  in   the   matter  in   question  on  the  part  of  two  of  the 
persons  deciding  it  so  as  to  disqualify  them  from  taking  part  in 
the  inquiry.     This  order  must  therefore  be  made  absolute  on  the 
first  ground  only. 
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Bbuci^  J. — ^I  am  of  the  same  opinion.     It  is  clear  that  the        Kbo. 
gist  of  the  offence  alleged  in  this  case  is  following   a  person    ^    ^' 
about  with  a  view  to  preventing  such  person  doing  a  legal  act.   ^nd  othbbs. 
And  the  justices  in  order  to  convict  must  find  that  the  person         — ' 
was  so  followed,  and  with  such  an  object  in  view.     It  was  neces-        ]^' 
sary  under  the  old  law  to  set  out  all  the  facts  which  constituted    practice— 
the  offence,  and  not  the  mere  result  of  them.     As,  for  instance,      Form  of 
where  a  person  was  convicted  for  profane  cursing  and  swearing,   2J?!^f^JT^ 
it  was  held  that  a  conviction  was  bad  which  did  not  set  forth  the      offence— 
oaths  and  curses.      But  the  difficulty  which  has  arisen  in  ray  Defect  in  sub- 
mind  in  the  present  case  is  caused  by  sect.  39  of  the  Summary  **<*"««  or  form 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49)  which  says  that  the  "ifjX^ 
description  of  any  offence  in  the  words  of  the  Act  or  other  jusUcea— Bias 
document  creating  the  offence,   or  in  similar  words,  shall  be  — Conspiracy 
sufficient  in  law.     Now,  if  in  the  present  case   the  conviction   ^  p/p^I 
had  followed  the  words  of  the  Act,  it  would  have  been  good  in    perty  Act, 
law;  it  would  have  been  sufficient  if  it  had  said  that  the  defen-  1875— 38 #■  39 
dant  followed  the  prosecutor  with  a  view  to  prevent  him  from     ^^*'  ^' 
doing  some  definite  legal  act,  but  it  does  not  say  so,  and  this,  I 
think,  is  a  variance  in  substance.     I  agree  with  Collins,  J.  upon 
the  other  point.     In  order  to  disqualify  a  justice  from  hearing  a 
case,  it  must  be  shown  that  he  has  some  substantial  interest  in 
the  result,  and  in  the  present  case  there  is  no  evidence  to  induce 
the   court   to   come  to   the   conclusion   that   the  justices   were 
disqualified  on  the  ground  of  bias. 

Order  absolute. 

Solicitors   for  the  justices,  Tufnell,  Sauthgate,  and  Co.,  for 
Barker,  Sunderland. 

Solicitors  for  the  prosecutor,  Bottrell  and  Roche. 

Solicitors  for  the   defendant,   WatsoUy  Browne,  and  Co.,  for 
Bentham,  Sunderland. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Aug.  8,  1892. 

(Before  Lord  Colebidob,  C.J.,  and  Cave,  J.) 

Beg.  v.  Justices  of  Subret  and  Bell,  (a) 

Practice — Appeal  to  quarter  sessions  a^gavnst  punishment  imposed 
by  conviction  by  court  of  summary  jv/risdiction  —  Sentence  of 
imprisonmnent — No  appearance  by  respondent^^Jurisdiction  of 
quarter  sessions  to  quash  whole  conviction. 

(a)  Reported  by  W.  H.  HoBflFAix^  EBq.,BarriBter-at-Law 
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Rw.  The  respondent  was  convicted  before  a  Court  of  sum/mary  juris- 

^'  diction  for  causing   a  horse  to  be  cruelly  ilUtreatedy  and  was 

SuBBBT  AND  Sentenced  to  fov/rteen  days*  imprisonment  with  hard  labour.     He 

Bell.  gave  notice  of  his  intention  to  appeal  to  quarter  sessions  upon 

TZZZ  the  ground  that  the  punishment  was  excessive. 

.'  No  one  appeared  on  behalf  of  the  prosecution  at  the  sessions,  and 

Practice—  the  respondent  {the  then  appellant)  having  proved  the  service  of 

AjppeaZto  j^  notices  of  appeal,  the  Court  quashed  the  conviction. 

^^ifyns  Held,  that  the  Comi  of  Quarter  Sessions  was  right  in  quashing 

against  the  conviction,  as  there  was  no  evidence  before  it  upon  which  %t 

pvmMhment--  could  decide  what  punishment  was  right,  and  it  could  not  lec^ve 

di^aurt  to  ^^  conviction  standing  without  some  judgment  thereon, 

tion.  ^ff^HIS  was  a  rale  nisi  calling  upon  the  jastices  for  the  ooonty 
-L  of  Sarrey  and  Philip  Henry  Bell  to  show  cause  why  a  writ 
of  certiora/ri  should  not  issue  directed  to  the  said  justices  to 
remove  into  this  Court  an  order^  made  by  them  on  the  5th  day  of 
A.pril,  1892^  that  a  conviction  made  by  Montagu  Williams^  Esq., 
Q.C.,  be  quashed,  on  the  ground  that  they  had  no  jurisdiction  to 
quash  such  conviction,  inasmuch  as  the  notice  of  appeal  served 
upon  the  responde.it  set  forth  that  the  ground  of  appeal  was  that 
the  punishment  was  excessive  only,  and  no  appeal  against  the 
conviction  was  before  the  court ;  and  further,  that  the  said  notice 
was  bad  on  the  face  of  it. 

On  the  25th  day  of  November,  1891,  an  information  was 
preferred  at  the  Wandsworth  Police-court^  in  the  county  of 
Surrey,  before  Montagu  Williams,  Esq.,  Q.C.,  the  then  sitting 
magistrate,  against  Phillip  Henry  Bell,  for  cruelty  to  a  horse. 
On  the  hearing  of  the  information  the  magistrate  convicted  the 
defendant,  and  sentenced  him  to  fourteen  days'  imprisonment 
with  hard  labour. 

Upon  the  same  day  the  defendant  gave  notice  of  his  intention 
to  appeal  against  the  decision  of  the  magistrate  upon  the  ground 
that  the  punishment  was  excessive.  The  notice  did  not  state  to 
what  court  of  quarter  sessions  the  appeal  would  be  made. 

The  appeal  came  on  for  hearing  at  the  Surrey  Sessions,  held  in 
January,  1892,  and  it  was  arranged  between  the  parties,  with  the 
sanction  of  the  court,  that  the  hearing  of  the  appeal  should  stand 
over  until  the  April  sessions. 

Upon  the  6th  day  of  April  the  appeal  again  came  on  for 
hearing  at  the  Surrey  Sessions,  but,  as  no  one  appeared  on  behalf 
of  the  prosecution,  the  justices  quashed  the  conviction  and 
released  the  defendant  from  custody  without  the  matter  being 
gone  into. 

It  was  now  sought  to  quash  the  order  of  the  Court  of  Quarter 
Sessions  upon  the  ground  that  that  court  had  no  jurisdiction  to 
quash  the  order  of  the  magistrate,  as  the  appeal  was  only  against 
the  alleged  excessive  punishment  awarded,  and  not  against  the 
conviction  itself. 

Poland,  Q.C.  and  Elliott  showed  cause  on  behalf    of    the 
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respondent. — The   respondent  was  not  represented  before  the         Rao. 
magistrate  at  the  original  hearing  of  tlie  case  by  either  solicitor  j     ^' 
or  counsel,  and  when  he  was  convicted  he  sent  for  his  solicitor,    Surhbt  and 
who  drew  the  notice  of  appeal  at  once  in  order  that  the  respon-        Bbu. 
dent  might  be  released  from  custody  upon  bail.     The  prosecutor       rTTT^ 

says  that  he  thought  the  appeal  would  be  held  at  the  London        * 

Sessions,  and  so  he  did  not   appear  at  the    Surrey   Sessions,     Practice— 

and  that  the  notice  of  appeal  ought  to  have  stated  that  the     ^PP»^to 

appeal  would  be  heard  at  the  Surrey  Sessions ;  but  the  London      sessions 

Sessions  has  no  jurisdiction,  and  the  appeal  as  a  matter  of  course      agcLinst 

lies  to  the  Surrey  Sessions.     At  the  hearing  at  the  sessions  the  ^If^^'^^jT' 

court  was  bound  by  the  decision  in  Reg.  v.  Purdey  (11  L.  T.  Rep.   of^omi  to 

N.  S.  309 ;  5  B.  &  S.  909)  and  quashed  the  conviction.     It  is  ^[uash  convic- 

provided  by  the  Prevention  of  Cruelty  to  Animals  Act  (12  &  13        **<>»• 

Vict.  c.  92),  s.  26,  that  '^no  conviction  under  the  authority  of 

this  Act,  nor  any  order,  judgment,  or  proceeding  relative  thereto 

shall  be  quashed  for  want  of  form,  or  be  removed  by  csrtiorari 

or  otherwise  into  Her  Majesty's  Superior  Courts  of  record.'*  And 

it  has  been  held  that  a  certiorari  cannot  be  issued  in  such  a  case 

as  the  present :  {Beg,  v.   Ohantrell,  33  L.  T.  Rep.  N.  S.  305;  L. 

Rep.  10  Q.  B.  587).     The  Court  of  Quarter  Sessions,  if  they  had 

gone  into  the  merits  of  the  case  and  found  that  the  respondent 

should  not  have  received  any  sentence,  would  have  been  obliged 

to  quash  the  conviction,  as  the  conviction  would  then  have  stood 

without  any  punishment  appearing  upon  the  face  of  it,  and  would 

therefore  have  been  bad.     They  also  referred  to  Beg.  v.  Justices 

of  Surrey  (26  L.  T.  Rep.  N.  S.  22 ;  L.  Rep.  5  Q.  B.  466) ;  Hx 

parte  Hopwood  (15Q.  B.  121);  Beg.  v.  Justices  of  Middlessx  (35 

L.  T.  Rep.  N.  S.  402 ;  2  Q.  B.  Div.  516). 

Oolam  in  support  of  the  rule  on  behalf  of  the  prosecutor. — It 
is  submitted  that  the  notice  of  appeal  was  bad  upon  the  &ce  of 
it,  because  it  did  not  state  to  what  sessions  the  appeal  was  going 
to  be  made.  The  respondent  was  bound  by  his  notice  of  appeal, 
and  could  not  go  into  any  question  except  that  of  the  punishment 
being  excessive,  for  it  is  provided  by  12  &  13  Vict.  c.  45,  s.  1, 
that,  it  shall  not  be  lawful  for  the  appellant  on  the  trial  of  any 
such  appeal  to  go  into  or  give  evidence  of  any  other  ground  of 
appeal  besides  those  set  forth  in  such  notice.  The  appeal  here 
was  against  the  amount  of  the  punishment  and  not  against  the 
conviction  ;  the  Court  might  therefore  have  modiQed  the  punish- 
ment, but  it  had  no  jurisdiction  to  quash  the  conviction 
altogether.  [Cave,  J.  referred  to  Bex  v.  Vipant,  7  Burrows, 
1163.]  There  must  be  an  appeal  against  the  conviction  before 
it  can  be  quashed. 

Lord  CoLEBiDGE,  C.J. — In  this  case  nothing  which  I  say  must 
be  taken  to  apply  to  the  point  which  has  not  been  argued  before 
us,  viz.,  the  merits  of  the  case  ;  the  magistrate  who  heard  the  case 
in  the  first  instance  may  have  been,  and  probably  was,  quite  right 
in  the  decision  at  which  he  arrived,  and  I  express  no  opinion  upon 
it.     I  am  sorry  that  we  have  to  determine  the  case  upon  a  legal 
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Rbq.        technicality ;  but  I  am  of  opinion  that  the  certiorari  in  this  case 

T«««!!i,«  ^,   ought  not  to  go.     The  proper  practice  to  be  followed  in  the  case 

Subset  and   01  an  appeal  to  qaarter  sessions  is  very  correctly  laid  down  in 

Bbll.       Dickioson^s  Guide  to  Qaarter  Sessions^  6th  edit.^  p.  642^  in  the 

following  passage  :   "  When  the  appeal    is  brought    regularly 

before  the  sessions  by  the  proof  or  on  the   admissions  above 

Practice—    described^  and  is  not  adjourned^  the  leading  counsel  for    the 

Appeal  to     respondents,  as  the  party  sustaining  the  order  or  other  act  com- 

^^ions      plained  of,  opens  his  case  on  the  merits,  and  adduces  evidence  in 

agoAnst      support  of  it,  withoat  being  confined  to  that  produced  before  the 

Pj*^*f^*!*^^~  magistrates   below/'     In  the  present  case  the  prosecutor,  the 

c/^ow-t  to   respondent  before  the  Court  of  Quarter  Sessions,  was  the  person 

quaBh  eonvic-  who  wished  to  Sustain  the  punishment ;  he  did  not  appear^  and  it 

tton.        seems  to  me  that  the  sessions  did  exactly  what  the  course  of 

practice  justified  them  in  doing.     It  was  laid  down   by  Lord 

Kenyon,  C.J.  in  Bex  v.  Newlmry  (4  T.    R.  475),  that  "  law, 

i'ustice,  and  convenience  required  that  the  respondents  should 
)egin  in  cases  of  this  kind  as  well  on  appeals  as  on  orders  of 
removal ;  '^  and  that  ruling  was  approved  of  by  Buller,  J.  So 
that  the  practice  was  rightly  followed,  and  there  were  only  two 
things  open  to  the  Court  of  Quarter  Sessions  to  do ;  they  might 
either  have  altered  the  conviction  in  point  of  punishment,  but 
there  was  no  one  there  to  prove  to  the  court  what  the  facts  of 
the  case  were  from  which  the  court  might  form  an  opinion  as  to 
what  the  right  punishment,  if  any,  would  be ;  or  they  mi^ht  have 
struck  out  the  punishment  and  left  the  conviction.  In  the  latter 
alternative,  as  in  the  case  of  Bex  y.  Vipont  (2  Burrows,  1163),  the 
conviction  would  have  been  in  such  a  state  that  they  would  then 
have  been  compelled  to  quash  it.  We  must  therefore  decide  this 
case  upon  what  has  been  the  practice  up  to  the  present  time, 
although  I  regret  that  the  case  has  not  been  decided  upon  its 
merits.     This  rule  must  therefore  be  discharged. 

Cave,  J. — I  am  of  the  same  opinion.  When  we  come  to  con- 
sider what  is  the  course  of  practice  adopted  at  sessions  it  appears 
to  me  that  the  justices  in  the  present  case  followed  the  only  course 
which  was  open  to  them.  There  may  be  an  appeal  against  a  part 
only  or  the  whole  of  a  verdict  and  judgment ;  in  the  present  case 
the  appeal  was  against  the  judgment  only  and  not  against  the 
verdict.  It  is  first  necessary  for  the  appellant  to  put  himself 
right  in  court  by  proving  that  the  notices  required  by  statute 
have  been  duly  served,  but  in  other  respects  an  appeal  to  quarter 
sessions  differs  from  an  appeal  to  the  High  Couii.  In  the  latter 
case  it  is  for  the  appellant  to  satisfy  the  court  that  the  verdict  of 
which  he  complains  is  not  right ;  but  at  quarter  sessions  it  is 
different,  for  the  court  there  has  nothing  before  it  on  which  to 
form  a  judgment.  The  respondent  has  therefore  to  begin  and 
prove  the  facts  which  he  alleges  justify  the  verdict,  and  the  court 
must  decide  on  the  evidence  called  before  it,  and  not  on  the  evi- 
dence heard  in  the  court  below.  In  this  case  the  respondent  was 
not  present  to  establish  the  facts  upon  which  he  relied,  and  the 
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appellant  very  prndently  did  not  prodace  any  evidence  before  the  Rro. 

court.     Under  these  circumstances  what  coald  the  justices  do ?  j.„^' 

They  coald  not  say  that  the  judgment  of  fourteen  days'  imprison-  subbbt  and 

ment  was  right,  nor  could  they  say  that  seven  days'  or  any  other  Bmx. 

?unishment  was  right,  for  they  had  no  evidence  before  them.  7^ 

'hey  could  only  say  that  the  adjudication  was  not  established,  ' 

and  therefore  they  struck  it  out,  and  they  quashed  the  convic-  Praetiee— 

tion  because  it  would  have  been  bad  if  it  had  been  left  in  alone  '^^i!*' 

without  any  judgment  upon  it.     I  think  that  the  justices  were  jestuma 

right,  and  that  this  rule  must  be  discharged.  against 

Bute  discharged.  ^^^T^T 

Solicitor  for  the  prosecutor,  A.  Leslie,  ^f^owt  to 

Solicitor  for  the  respondent,  G.  F.  Bell.  q^aah  oonim> 

Hon. 


QUEEN'S  BENCH  DIVISION. 

Jwne  15  and  16,  1892. 

(Before  Gsakthah  and  Chaslib,  JJ.) 

BoLTB  (app.)  t;.  Thoxpbon  (resp.).  (a) 

Adulteration  of  food — Submission  of  sa/mple  to  public  analyst — 
Division  of  sample — Half  of  sample  only  sent  to  be  analysed — 
Sale  of  Food  and  Drugs  Act,  1875  (38  ^  89  Vict.  c.  63), 
ss.  6,  13, 14,  Ib^Sale  of  Food  and  Drugs  Act  Amendm£nt  Act, 
1879  (42  ^  43  Vict.  c.  80),  s.  3. 

The  a>ppellant,  an  inspector  of  nuisances,  obtained  samples  of 
milk  consigned  by  the  respondent.  He  divided  each  sample 
into  two  parts,  relaimng  one  in  his  own  possession,  and  sending 
the  other  to  the  public  analyst. 

Held  ifollovnng  Rouch  v.  Hal  J,  44  L.  T.  Rep.  N.  S.  183;  6  Q.  B. 
Div,  17),  that  the  inspector  had  submitted  a  sample  within 
sect,  3  of  the  Act  of  1879  (42  ^  48  Vict.  c.  30),  and  that  the 
respondent  might  therefore  rightly  be  convicted. 

THIS  was  a  case  stated,  raising  a  point,  under  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  the  Sale  of  Food  and 
Drugs  Act  Amendment  Act,  1879,  as  to  whether  the  same 
preliminaries  are  necessary  when  milk  is  intercepted,  under 
sect.  3  of  the  later  Act,  as  when  it  is  bought  for  analysis,  and 

(a)  Reported  by  HmBT  Lbioe,  Esq.,  B«rriBter-«t-Law. 
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Rom       whether  it  vitiates  the   whole   proceedings  if  the  intercepting 
^     ^*  inspector  divides  the  sample  after  takincf  it. 


The  following  are  the  facts  : 


1892.  On  the  6th  day  of  April,  1892,  the  respondent  was  charged^ 

AdTt     i'      ^^^^^  ^  metropolitan  police  magistrate,  at  the  instance  of  the 

of  food^     appellant,  an  inspector  of  nuisances,  for  that  he  did  '*  sell  to  the 

Suhmissum  of  prejudice  of  the  purchaser  certain  milk  which  was  not   of  the 

***^^**>    nature,  substance,  and  quality  of  the  article  demanded  by  the 

afvajiMBt—    purchaser,  the  said  milk  containing  a  percentage  of  added  water. 

Half  only  of  Contrary  to  the  provisions  of  the  Sale  of  Food  and  Drugs  Acts, 

sample  «*6.   1875  and  1879. 

"^^t^a^      It  appeared  that  on  the  morning  of  the  27th  day  of  February 

Drugs  Acta,   last  SIX  chums.  Containing  milk,  arrived  at  Eling^s  Gross  station, 

I875andi879  consigned  by  the  respondent  to  one  Handsley.     Immediately  on 

FicT/ 63     ^^^^^  arrival  the  appellant  took  a  sample  from  each  of  the  churns, 

w.  6, 18,  l4,  ill  the  presence  of  a  foreman  porter  in  the  employment  of  the 

and  15 ;      Great  Northern  Railway  Company,  and  of  Handsley's  foreman. 

80  «  8      ^^  *^®^  divided  each  of  the  samples  so  taken  into  two  parts, 

'  '        retaining  one  part  of  each  of  the  samples  in  his  own  possession, 

and  sending  the  other  part  of  them  to  the  public  analyst. 

It  was  contended  on  behalf  of  the  respondent  that  the  pro- 
visions of  sect.  15  of  the  Act  of  1875  (38  &  39  Vict.  c.  63) 
had  not  been  complied  with;  that  the  entire  sample  taken 
ought,  in  each  case,  to  have  been  submitted  to  the  public 
analyst,  to  be  by  him  divided  into  two  parts,  and  that  the 
appellant  having  made  an  improper  and  unauthorised  division, 
the  respondent  could  not  be  convicted.  On  the  other  side 
it  was  contended  that,  since  the  samples  had  been  taken 
under  sect.  3  of  the  Amendment  Act  of  1879  (42  &  43  Yict. 
c.  30)  the  steps  imposed  by  the  earlier  Act  were  not  necessary, 
and  that  conviction  might  take  place,  notwithstanding  the 
division  of  the  samples  by  the  appellant. 

The  learned  magistrate  decided  that  the  contention  of  the 
respondent  was  right,  and  he  accordingly  dismissed  the  sum- 
monses, subject  to  the  present  case  for  the  opinion  of  the  High 
Court. 

The  offence  with  which  the  respondent  was  charged  is  created 
by  sect.  6  of  the  Sale  of  Food  and  Drugs  Act^  1875,  which 
provides  that. 

No  penon  shall  sell  to  the  prejudice  of  the  pnrohaBer  any  article  of  food  or  anv 
drag  which  is  not  of  the  nature,  snhetance,  and  quality  of  the  article  demanded  by  such 
puTGhaser,  under  a  penalty  not  exceeding  twenty  pounds. 

By  sect.  13  of  the  same  Act  it  is  enacted  that. 

Any  inspector  of  nuisances  .  .  .  may  procure  any  sample  of  food  or  drags, 
and  if  he  suspect  the  same  to  have  been  sold  to  him  contrary  to  any  provision  of  this 
Act,  shall  submit  the  same  to  be  analysed  by  the  analyst  of  the  district  or  place 
for  which  he  acts. 

And  by  sect.  14  of  the  same  Act  it  is  provided  that. 

The  person  purchasing  any  article  with  the  intention  of  submitting  the  same  to 
analysis,  shall,  after  the  purchase  shall  have  been  completed,  forthwith  notify  to 
the  seller  or  his  agent  seUing  the  article,  his  intention  to  have  the  same  analysed 
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by  the  pnblio  analysti  and  shall  offer  to  diyide  the  artioles  into  three  parts  to  be  Roltb 

then  and  there  separated,  and  each  part  to  be  marked  and  sealed  and  fastened  np  v, 

in  such  manner  as  its  nature  will  permit,  and  shall,  if  required  to  do  so,  proceed  THOMPflOw. 

accordingly,  and  shall  deliver  one  of  the  parts  to  the  seller  or  his  agent.    And  be  shall  

afterwards  retain  one  of  the  said  parts  for  future  comparison,  and  submit  the  third  1892. 

part,  if  he  deems  it  right  to  have  the  article  analysed,  to  the  analyst.  .^-. 

-.            J.    1 1;  AduUercttion 

±>y  Beet.  15  :  o/  food— 

If  the  seller  or  his  agent  do  not  accept  the  offer  of  the  purchaser  to  divide  the  SubmiesUm  of 
article  purchased  in  his  presence,  the  analyst  receiving  the  article  for  analysis  shall     aample$  to 
divide  the  same  into  two  parts,  and  shall  seal  or  fasten  up  one  of  those  parts,  and        pvblic 
shall  cause  it  to  be  delivered,  either  upon  receipt  of  the  sample,  or  when  he  supplies     cmaVyst — 
his  certificate,  to  the  purchaser,  who  shall  retain  the  same  for  production  in  case   Ha\f  only  of 
proceedings  shall  afterwards  be  taken  in  the  matter.  sample  wuh' 

mitted — Sale 

By  sect.  3  of  the  Amendiug  Act,  1879  (42  &  43  Vict.  c.  30),  of  Food  and 
under  which  these  summonses   were  taken   out,  it  is   enacted  1875^^1879 
that,  —38  #•  89 

Any    .     .    .    inspector  of  nuisances    .    .     .    may  procure  at  the  place  of  delivery     Vict,  c.  63, 
any  sample  of  any  milk  in  course  of  delivery  to  the  purchaser  or  consignee,  in   m.  6,  13,  14, 
pursuance  of  any  contract  for  the  sale  to  such  purchaser  or  consignee  of  such  milk  ;       o^  15 ;  ^ 
and  such    .    .    .     inspector,  if  he  suspect  the  same  to  have  been  sold  contrary  to  ^  ^  43  Viet. 
any  of  the  provisions  of   the  principal  Act,  shall  submit  the  same  to  be  analysed,     c.  30,  s.  3, 
and  the  same  shall  be  analysed,  and  proceedings  shall   be  taken,  and  penalties  on 
conviction  be  enforced,  in  like  manner  in  all  respects  as  if  such    .    .     .    inspector 
had  purchased  the  same  from  the  seller  or  consignor  under  sect.  18  of  the  principal 
Act. 

/.  F.  Austin  for  the  appellant. — This  case  is  concluded  by 
Bouch  V.  Hall  {44  L.  T.  Rep.  N.  S.  183;  6  Q.  B.  Div.  17). 
What  was  actually  sent  on  in  the  present  case  by  the  inspector 
to  the  analyst  was  a  sample.  Sect.  15  of  the  Act  of  1875  has  no 
application  to  proceedings  under  sect.  3  of  the  Act  of  1879. 
See  also  Border  v.  Scott  (42  L.  T.  Itep.  N.  S.  660;  5  Q.  B.  Div. 
552). 

Poland,  Q.C. — The  statute  provides  that  the  whole  sample 
shall  be  sent  to  the  analyst;  but  here^  not  the  whole  sample^ 
but  only  a  part  of  it  was  sent  on.  To  hold  this  proceeding  legal 
would  enable  an  inspector  in  many  cases  to  send  on  a  half  of  a 
sample  which  does  not  represent  the  whole^  as^  for  example^  the 
upper  portion  of  a  liquid  which  has  a  sediment.  The  inspector 
must  send  on  all  that  he  takes.  This  is  a  criminal  offence^  and 
the  statute  imposing  the  penalty  must  therefore  be  construed 
strictly. 

Gbaktham^  J. — Having  heard  what  has  been  said  on  behalf  of 
the  magistrates  by  Mr.  Poland^  I  am  of  opinion  he  must  be  over- 
ruled. It  is  quite  clear  that  he  was  unaware  of  the  case  of 
Bouch  V.  Hall  (44  L.  T.  Rep.  N.  S.  183 ;  6  Q.  B.  Div.  17)  or  the 
present  case  would  not  have  been  stated  in  the  way  in  which  it 
has  been.  The  test  is  was  it  a  sample  ?  And  that  is  a  question 
of  fact;  if  some  of  the  milk  should  be  accidentally  lost^  the 
remainder  would  not  cease  to  be  a  sample^  and  so^  if  the  bearer 
of  the  sample  of  milk  should  fall  and  spill  some  of  it,  or  if  he 
should  consume  some  of  it  and  send  on  only  that  which  is  left^  it 
would  no  less  be  a  sample.  It  is  true  that  such  things  might  be 
done  in  frauds  but  that  does  not  prevent  the  portion  which  is 
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RoLFB       actually  sent  on  from  being  a  sample.     I  am  of  opinion  that  we 
-,    ^'  are  bound  by  the  case  of  Bouch  v.  Hall  {ubi  siip.),  and  that  the 

'    mere  dividing  the  quantity  of  milk  did  not  prevent  that  part 

1892.        which  was  sent  on  from  being  a  sample. 

Adtlurat'         Ohaeles,  J. — I  am  of  the  same  opinion.     The  contention  of 

offood^     *^®  person  charged^  to  which  the  magistrate  thought  right  to  give 

Suhimssion  of  e£fect^  is  clearly  inconsistent  with  the  case  cited  to  us.     I  confess 

*'**'2^*<'    I  felt  some  difficulty  at  first,  because  this  is  a  criminal  offence, 

anaiygt—     *^^  ^^  ^^  "ght,  therefore,  that  these  statutes  should  be  strictly 

Half  only  qf  Construed ;  but,  after  hearing  the  arguments  on  both  sides,  I  am 

$ample  smb-   clearly  of  opinion  that  a  sample  within  sect.  3  of  the  Act  of  1879 

!S^lw  a^'  was  delivered  to  the  analyst.     In  one  sense  it  was  onlv  a  half 

Drugs  Acts,   Sample,  but  in  another  sense  it  comes  within  the  words  "  any 

1875  and  1879  sample,^'  and  what  the  inspector  delivered  to  the  analyst  was  a 

V^  f  68     ^^"^P^^^  though  it  was  not  all  the  milk  which  he  took  out  of  the 

ss.  6, 18, 14,  chum. 

and  IS;  Judgment  for  the  appellant^   allowing  the  appeal.      Case 

^\  \o^s^t*  remitted  to  the  magistrate, 

'  '  '        Solicitor  for  the  appellant,  William  Lewis, 

Solicitors  for  the  respondent,  Wontner  and  Sons. 


CROWN  CASES  RESERVED. 
Saturday,  Aug.  6,  1892. 

(Before  Lord  Coleeidgb,   C.J.,  Smith,  L.J.,  Pollock,  B.,  Cave 

and  Bruce,  JJ.) 

Reo.  r.  Wajte.  (a) 

Infant — Capacity  fer  committing  felony — Presumption  of  law — 
Indictment  for  unlawfulhj  and  carnally  Tcnowvng  girl  under 
thirteen — Criminal  Law  Amsndmsnt  Act,  1886  (48  ^  49  Vict, 
c.  69),  s.  4. 

The  Criminal  Law  Amendment  Act,  1885,  ha^s  not  altered  the 
comm^m  Ioad  that  am,  infant  under  the  age  of  fourteen  years  is  to 
he  presumed  to  he  doU  incapax,  and  cannot  therefore  be  con 
victed  of  felony. 

Held,  therefore,  thai  a  conviction  of  a  lad  under  that  oje  for 

(o)  Reported  by  R.  GuNnNOHAM  Olbn,  Esq.,  BarriBter-at-Law. 
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unlawfully  and  carnally  hnowing  a  girl  under  the  age  of  thirteen        Rn. 
could  r^t  be  sustained.  „  ^' 

CASE  stated  by  Wright,   J.  as  follows : — Bnos  Waite,   aged        JTT^ 
thirteen,  was  convicted  before  me  at  the  last  assizes  for  the        ' 

county  of  Warwick  of  the  felony  of  carnal  knowledge  of  a  girl  of     Infant  — 
under  thirteen  years  of  age,  namely  of  eight  years  of  age.     The  ^**^^JX^ 
offence  was  fully  proved,     I  passed  sentence  of  two  months  im-     f^ony^ 
prisonment  and  whipping,  but  I  reserved  this  case  on  the  question  PrwwnpUon 
of  law  which  arose  at  the  trial  whether  a  male  of  less  than  four-     */  ^^T 
teen  years  of  age  can  be   guilty  of  an  offence  against  sect.  4  of  2mmdmmU^ 
the  Criminal   Law    Amendment  Act.     See  as  to  rape  :   Reg,  v.   Act,  1885— 
Groomhridge  (7  C.    &  P.  582),  Reg.  v.  Phillipa  (8  0.  &  P.  736  ;  48  #  49  Vict. 
1  Hale,  P.  C.  631).  c.69,«.4. 

He  is  also  sentenced  to  a  concurrent  term  of  imprisonment  for 
two  months  upon  an  indictment  for  a  common  assault  upon  another 
girl  of  eight  years  of  age.  The  sentence  of  whipping  will  not  be 
executed  unless  before  the  expiration  of  the  two  months  the  con- 
viction of  the  felony  is  affirmed  by  the  court. 

If  the  conviction  for  felony  is  wrong,  the  punishment  of  whip- 
ping (which  seems  most  appropriate  to  such  cases)  cannot  be 
inflicted  where  the  offence  is  committed  by  a  male  under 
fourteen. 

By  the  Criminal  Law  Amendment  Act  1885  (48  &  49  Vict, 
c.  69),  8.  4,  it  is  enacted  (inter  alia)  that : 

Any  person  who  nnlawf ally  and  oarnally  knows  any  girl  nnder  the  age  of  thirteen 
years  shall  he  gnilty  of  felony,  and  being  convicted  thereof  shall  be  liable  at  the  dis- 
cretion of  the  conrt  to  be  kept  in  penal  serTitude  for  life,  or  for  any  term  not  less 
than  five  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

Any  person  who  attempts  to  have  nnlawfol  carnal  knowledge  of  any  girl  under  the 
age  of  ^irteen  years  shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof 
shall  be  liable  at  the  discretion  of  the  court  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour.  Provided  that  in  the  case  of  an  offender 
whose  age  does  not  exceed  sixteen  years,  the  conrt  may,  instead  of  sentencing  him  to 
any  term  of  imprisonment,  order  him  to  be  whipped,  as  prescribed  by  the  Act  of  the 
twenty-fifth  and  twenty^sixth  Victoria,  chapter  eighteen,  intituled  "  An  Act  to  amend 
the  law  as  to  the  whipping  of  juvenile  and  other  offenders,"  and  the  said  Act  shall 
apply  so  far  as  ciroumBtanceB  admit  as  if  the  offender  had  been  convicted  in  manner 
in  that  Act  mentioned  ;  and  if,  having  regard  to  his  age  and  to  all  the  circumstances 
of  the  case,  it  shall  appear  expedient,  the  court  may,  in  addition  to  the  sentence  of 
whipping,  order  him  to  be  sent  to  a  certified  reformatory  school,  and  to  be  there 
detained  for  a  period  of  not  lees  than  two  years,  and  not  more  than  five  years. 

No  one  appeared  on  behalf  of  the  prisoner. 

Btubbins,  in  support  of  the  conviction,  referred  the  court  to  the 
cases  of  Bex  v.  Eldershaw  (3  C.  &  P.  396),  Rex  v.  Oroombridge 
(7  C.  &  P.  582),  Beg.  v.  Phillips  (8  C.  &  P.  736),  and  Reg.  v. 
Jordan  (9  C.  &  P.  118),  as  establishing  that  in  a  prosecution  of  a 
lad  nnder  the  age  of  fourteen  years  for  rape,  the  court  will  not 
inquire  into  the  question  of  his  capacity  for  completing  the 
ofEence,  but  will  assume  as  a  matter  of  law  that  he  is  incapable  of 
so  doing.  He,  however,  submitted,  on  the  authority  of  Reg.  v. 
Brimilow  (2    Moo.  C.  C.    122),  that  upon  this   indictment  the 
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Rbq-        prisoner  could  be  convicted  under  24  &  25  Yict.  c.  100^  s.  43^  for 
Waitb.       a-ssault.     In  that  case  upon  an  indictment  for  rape^  a  conviction 

for  an  assault  under  1  Vict.  c.   85,  s.  11,  which  is  repealed  by 

1892.        24  &  25  Vict.  c.  95,  s.  1,  was  sustained  by  the  Court  for  Crown 
-.  ]rT_     Cases  Reserved.     [Lord  Colesidgb,  C.J. — Are  we  to  understand 
Capacity  for  ^^^^  ^^^  learned  judges  in  that  case  held  that  a  lad  can  be  con- 
eommitting    victed  of  an  attempt  to  commit  that  which  the  law  presumes  he 
felony—      could   not  have   committed?]     It  is   not    submitted  that  they 
o/k!w -^  went  so  far  as  that,  the  authorities  are  no  doubt  against  the  con- 
Criminal  Law  yiction  for    the    graver  offence,  but   it   is  submitted    that  the 
•^*'*^*»^*  prisoner  could  be  convicted  of  the  assault.     In  Hale's  Pleas  of 
48  i  49  T^t.  ^^^  Crown,  vol.  1,  p.  25,  is  a  note  of  a  case  where  one  John 
e,  69,  s.  4.     Dean,   an  infant  between   eight  and   nine  years,  was  indicted, 
arraigned,  and  found  guilty  of  burning  two  bams  in  the  town  of 
Windsor ;  and  it  appearing  upon  examination  that  he  had  malice, 
revenge,  craft,  and  cunning,  he  had  judgment  to  be  hanged,  and 
was  hanged  accordingly.     And  Lord  Hale  appears  to  have  con- 
sidered that  in  the  case  of  an  infant  over  twelve  and  under  four- 
teen years  of  age,  it  is  for  the  court  to  consider  whether  in  the 
particular   case   the    infant    intended  to   commit    the    offence. 
[Pollock,  B. — The  presumption  of  law  as  to  the  capacity  of  the 
infant  in  such  a  case  as  this  does  not  depend  upon  the  mental 
condition  of  the  infant.] 

Lord  Coleridge,  C.J. — Unless  there  is  some  very  clear  reason 
why  we  should  think  otherwise,  we  should  hold  that  the  Criminal 
Law  Amendment  Act,  1885,  left  the  common  law  standing  with 
reference  to  the  point  in  question.  As  laid  down  by  Lord  Hale, 
'^  an  infant  under  the  age  of  fourteen  years  and  aboye  the  age  of 
twelve  years  is  not  prima  facte  presumed  to  be  doK  capax,  and 
therefore  regularly  for  a  capital  offence  committed  under  fourteen 
years,  he  is  not  to  be  convicted  as  a  felon,  but  may  be  found  not 
guilty :  (Hale's  P.  C.  vol.  1,  p.  25.)  In  the  authorities  which 
have  been  cited  it  is  a  physical  and  not  a  mental  incapacity  as  to 
which  the  judges  would  not  admit  evidence,  it  is  a  presumption  of 
law  that  you  cannot  alter.  Therefore,  unless  the  Criminal  Law 
Amendment  Act  has  altered  the  common  law,  the  prisoner  cannot 
be  found  guilty  of  the  full  offence.  With  regard  to  the  question 
of  the  attempt  to  commit  the  offence,  he  has  not  been  found 
guilty  of  that,  and  therefore  he  cannot  be  convicted.  The  only 
case  which  in  any  way  supports  the  conviction  is  that  of  Reg.  v. 
Brimilow  (2  Moo.  C.  C),  which  seems  to  show  that  a  person  may 
be  convicted  of  attempting  to  do  that  which  he  cannot  be  found 
guilty  of  doing.  That  question,  however,  does  not  arise  here,  and 
will  have  to  be  dealt  with  when  it  does  arise.  In  my  opinion  this 
conviction  was  wrong,  and  must  be  quashed. 

Smith,  L.J. — ^I  am  of  the  same  opinion.  The  authorities  haye 
been  uniform  up  to  and  since  the  authority  of  Ijord  Hale,  that  a 
lad  under  the  age  of  fourteen  cannot  be  found  guilty  of  the 
offence  with  which  the  prisoner  was  charged.  The  question  of 
attempt  does  not  arise^  as  my  lord  has  pointed  out,  because  the 
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conviction  is  for  the  fall  otEence.  It  cannot,  in  my  opinion,  be 
sapported,  and  mast  be  qaashed.  The  prisoner  mast  be  impri- 
soned for  two  months,  instead  of  undergoing  the  more  appro- 
priate panishment  of  being  whipped. 

Pollock,  B.,  Gave,  and  Bruck,  JJ.  conoarred. 

Conmctian  quashed. 

Solicitor  for  the  prosecation.  The  Solicitor  to  the  Treasury, 
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Thursday,  May  5,  1892. 

(Before  Day  and  Chablbs,  JJ.) 

Cakls  (app.)  17.  Elkinqton  (resp.).  (a) 

Summary  jwrisdiction — Right  to  claim  trial  by  jury — Person 
summoned  before  court  of  summary  jurisdiction — Fine  of  1001. 
imposed  by  statute  for  offence — Brewer  for  sale — Offence  of 
making  untrue  entry  in  book — Bight  of  person  charged  with 
such  offence  to  claim  trial  by  jury — Inland  Revenue  Act,  1880 
(43  ^  44  Vict.  c.  20),  s.  20 — Swrnrnwry  Jwrisdiction  Act,  1879 
(42  ^  43  Vict.  c.  49),  ss.  17,  58. 

Sect.  17  of  the  8um>ma/ry  Jurisdiction  Act,  1879,  provides  that  a 
person  charged  before  a  court  of  summary  jurisdiction  *'  with  an 
offence  in  respect  of  the  commission  of  which  an  offender  is 
liable  on  summary  conviction  to  be  imprisoned  for  a  term 
exceeding  three  months/'  rnay  claim  to  be  tried  by  a  jury  ;  and 
sect.  53  provides  that  where  tlie  sum  adjudged  by  conviction 
under  any  of  the  statutes  relating  to  the  Revenue  to  be  paid 
exceeds  50Z.,  the  court  may,  in  default  of  sufficient  distress, 
imprison  for  a  term  exceeding  three  m^onths,  but  not  exceeding 
six  months. 

Sect.  20  of  the  Inland  Revenue  Act,  1880,  imposes  a  fine  of  1001. 
for  every  contravention  of  the  section,  which  provides  that  a 
brewer  for  sale  shall  {inter  alia)  enter  in  a  book  kept  for  that 
purpose  the  quantity  of  malt  which  he  intends  to  use  in  his  next 
brewing,  and  shall  not  make  in  such  book  any  entry  which  is 
untrue. 

Held,  that  a  person  who  is  surnvnoned  under  sect.  20  of  the  Inland 

(a)  Reported  by  W.  H.  Hobsfall,  Eiq.,  Barrieter-at-Law. 
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Oabli  Revenue  Act,  1880^  before  a  court  of  svmma/ry  jurisdietum,  for 

^^'  making  in  this  book  an  trntrvs  entry,  ha^  not  ths  right,  under 

sect.  17  of  the  Summary  Jv/riadiction  Act,  1879,  to  demand  to 

1892.  be  triedby  a  jury,  but  such  person  may  be  tried  by  the  justices 

„  ~~  without  aiv/ry. 

Bight  to  trial  /^A8E  stated  by  sect.  83  of  the  Summary  Jurisdiction  Act, 
^J]^~    Vy     1879,  by  justices  of  the  peace  for  the  county  of  Stafford. 

pvkniahable  hy      At  a  petty  sessions  holden  at  Wolverhampton  in  and  for  the 

impri9onm&nt  Wolverhampton  Petty  Sessional  Division  of  the  Hundred  of 
ZJ^/M*  S®^®^^^  North,  in  the  county  of  Stafford,  on  the  11th  day  of 
only— Sum.  January,  1892,  an  information  was  preferred  by  the  appellant 
mary  Jurta-   against  the  respondent  under  sect.  20  of  the  Act  (43  &  44  Yict. 

,f  j^*^^«*'   c.  20)  as  follows : 

1879 — Inland  ' 

12«v0nii«  Adt        ^^®  information  of  Joseph  Oarle,  of  Albrighton,  one  of  Her  Majesty's  officers  of 

1880    42  jfr  i3  ^I'^d  ReTonne,  who  prosecutes  for  her  said  Majesty  in  this  behalf,  by  order  of  the 

Yici  e.  &      Oommissioners  of  Inland  Revenue,  states  that  the  said  Henry  James  Elkington,  of 

u.  17  58  '     Pftttingham,  in  the  connty  of  Stafford,  before  and  at  the  time  hereinafter  mentioned, 

43  ^  44  Yici,  ^"^  ^  brewer  of  beer  for  sale,  and  that  on  the  9th  Sept.,  1891,  in  the  parish  of 

e.  20    s  20. '  P^^tingham,  in  the  connty  aforesaid,  the  said  Henry  James  Elkington,  so  being  such 

'  *    brewer  as  aforesaid,  made  an  entry  in  the  book  duly  delivered  to  and  kept  by  him  as 

such  brewer  for  the  purpose  of  making  therein  the  entries  required  by  the  statute  in 

that  behalf,  that  the  quantity  of  malt  which  he  intended  to  use  in  his  then  next 

brewing  was  one  quarter  and  two  bushels,  which  entry  was  untrue  in  this  particular, 

that  the  quantity  of  the  said  malt  was  in  fact  a  much  g^reater  quantity  than  one 

quarter  and  two  bushels,  to  wit,  one  quarter  and  five  bushels,  contrary  to  the  form  of 

tiie  statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the  said  statute, 

^  the  said  Henry  James  Elkington,  being  such  brewer  as  aforesaid,  had  incurred  a 

fine  of  one  hundred  pounds.** 

After  the  said  charge  had  been  read  to  the  respondent^  bat 
before  the  same  was  gone  into^  the  clerk  of  the  coart  read  to 
him  the  address  or  option  anthorised  by  sect.  17  (snb-sects.  1 
and  2)  of  the  Summary  Jurisdiction  Act,  1879,  as  follows  : 

You  are  charged  with  an  offence  in  respect  of  the  commission  of  which  you  are 
entitled,  if  you  desire  it,  instead  of  being  dealt  with  summarily,  to  be  tried  by  a  jury. 
Do  you  desire  to  be  tried  by  a  jury  ?  Being  dealt  with  summarily  means  that  you 
will  now  be  tried  by  this  court.  If  you  desire  to  be  tried  by  a  jury,  you  can  be  so 
tried  at  the  next  quarter  sessions  for  this  county  to  be  holden  at  SUdOford. 

And  in  reply  the  respondent,  through  his  solicitor,  said  he 
desired  to  be  tried  by  a  jury. 

Upon  this  Mr.  Alpe,  counsel  in  the  case  appearing  for  and  on 
behalf  of  the  Inland  Revenue,  objected  to  the  option  being  given 
to  the  respondent  of  being  tried  by  a  jury,  stating  that  sect.  17 
(sub-sects.  1  and  2)  of  the  Summary  Jurisdiction  Act,  1879,  only 
applied  to  cases  where  the  punishment  was  imprisonment  in  the 
first  instance  exceeding  three  months,  and  did  not  apply  to  this 
case,  where  the  punishment  was  a  penalty,  and  that  imprisonment 
only  followed  in  case  of  the  fine  not  being  paid,  and  there  not 
being  sufficient  distress  to  satisfy  the  fine. 

The  justices,  however,  overruled  the  objection,  being  of  opinion 
that,  as  the  defendant  was  liable  in  the  case  before  them  to  a 
penalty  of  1002.,  for  the  nonpayment  of  which  they  might  imprison 
him  for  more  than  three  months,  namely,  up  to  six  months  (see 
sect.  53  of  the  Summary  Jurisdiction  Act,  1879),  that  sect.  17 
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(sub-sect.  1  and  2)  did  apply,  and  the  respondent  was  entitled       Oarlk 
to  have  snch  option  read  to  him  to  be  tried  by  a  jury,  being  of    ..     ^' 

opinion  that  where  the  offence  charged  is  of  so  serious  a  nature ' 

that  a  defendant  may  upon  conviction,  whether  imprisonment        1892. 
was  awarded  in  the  first  instance,  or  only  upon  the  nonpayment        — r 
of  a  fine,  actually  find  himself  in  prison  for  a  term  exceeding  ^]^to  trial 
three  months,  then  he  was  entitled  to  the  option  given  under    by  jury  — 
sect.  17   (sub-sects.  1    and  2),  the   term  of  imprisonment  for       ojf^nee 
default  in  payment  of  a  penalty  being  part  and  parcel  of  the  con-  Sl^^J^i^ 
viction,  and  awarded  at  the  time  of  giving  judgment.  on  non-poy- 

Counsel  for  the  Inland  Revenue  then  said  that,  as  the  jostices  ^^9^  of  fine 
were  against  him  on  the  point  of  law,  he  would  not  proceed  upon   ^]J"}^'J2J] 
the  said  information  further  that  day,  but  asked  the  justices  to    diction  let, 
adjourn  the  hearing  thereof  sine  die  (which  they  acceded  to),  and  1879  -inland 
the  appellant  being  dissatisfied  with  their  determination  as  being  tfigntl^llls 
erroneous  in  point  of  law,  duly  applied  in  writing  on  the  15th  day    y^^  c.  ^, 
of  January,  1892,  to  the  justices  to  state  and  sign  a  case  for    m.  17, 53; 
the  opinion  of  the  court.  ^  tn^  20*' 

Counsel  for  the  Inland  Kevenae,  in  objecting  to  the  ruling  of  ^'  *  '' 
the  justices,  quoted  Beg  v.  LaJce  (46  J.  r.  88)  and  Williams  v. 
Wynn  (52  J.  P.  343),  but  the  justices  considered  that  these  cases 
were  not  quite  in  point,  and  did  not  sufficiently  support  his  con- 
tention ;  and  moreover  they  had  in  their  minds  the  case  of  Pitgh 
V.  James  (48  J.  P.  56),  which  was  an  Excise  case,  as  the  present 
one  is,  where  the  same  objection  was  taken  at  the  Cardiganshire 
Quarter  Sessions,  in  1884,  and  when  the  chairman  granted  a  case 
upon  the  same  point.  The  justices  were  also  aware  that  the  case 
had  never  been  argued,  and  that  the  point  still  remained 
undecided.  They  also  quoted  from  Stone's  Justices'  Manual 
(26th  edit.),  p.  275,  where  it  appeared  to  them  clear  that  the 
learned  editor  was  of  opinion  that  the  option  must  be  given  in 
Excise  cases  like  the  present ;  and  from  page  42  of  Stone,  note 
(D),  which  is  as  follows  : 

ThiB  Beotion  was  probably  intended  to  i^ply  only  to  impriBonment  without  the 
option  of  fine,  bat  it  seems  to  extend  to  tU  connctions  where  more  than  three  months* 
imprisonment  can  be  given. 

The  question  of  law  is,  whether  the  respondent  has  the  right 
to  demand  to  be  tried  by  a  jury  in  pursuance  of  sect.  17  of  the 
Summary  Jurisdiction  Act,  1879.  And  whether  such  section 
applies  to  a  case  where  an  information  has  been  laid  in  contra- 
vention of  sect.  20  of  the  Inland  Revenue  Act,  1880,  and  the 
person  accused  of  the  contravention  is  charged  with  the  said 
offence  before  a  court  of  summary  jurisdiction. 

The  Inland  Revenue  Act,  1880  (43  &  44  Vict.  c.  20), 
provides : 

Am  to  Brewenfor  Sale, 

Seot  19.  Any  person  who  brews  beer  for  the  use  of  any  other  person  at  anyplaee 
other  than  the  premises  of  the  person  for  whose  nse  the  beer  shall  be  brewed,  and 
any  person  liceDsed  to  deal  in,  or  retail,  beer,  who  brews  beer,  shall  be  deemed  to  be 
a  brewer  for  sale. 

Sect.  20.  A  book  in  the  prescribed  form  shaU  be  deliTered  by  an  officer  to  oTory 
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OiBLB  brewer  for  sale,  and  the  following  provisions  shall  have  effect  in  relation  to  the  book , 

ff,  and  to  the  entries  to  be  made  therein :  (2)  The  brewer  shall  enter  separately  in  the 

Elkimgton.  book  the  quantity  of  malt,  corn,  and  sugar,    which  he   intends  to  use  in  his  next 

brewing,  and  also  the  day  and  hour  when  such  next  brewing  is  intended  to  take 

1892.         place.    .    •     . 

zi.  (7)  The  brewer  shall  not  cancel,  obliterate,  or  alter  any  entry  in  the  book,  or 

Praetiee-^     make  therein  any  entry  which  is  untrue  in  any  particular. 
Right  to  trial     ^^^  ^^7  contravention  of  this  section  the  brewer  shall  incur  a  fine  of  one  hundred 
hy  jury -^     pounds. 

2^jJi^  ,        Dcmchwerts  for  the  appellant,  the  officer  of  the  Inland  Revenue. 
impr%8(mmmt  — The  question  here  is  whether   the  respondent  is  entitled  to  be 
on  non-pcvy^  tried  by  a  jury,  under  sect.  17  of  the  Summary  Jurisdiction  Act, 
^"^^J^^   1879.     That  section  says  that  a  person  charged  with  an  offence 
mcuy  JwriS'  "  i^  respect  of  the  commission   of  which  an  offender  is  liable  on 
diction  Act,   summary  conviction  to  be  imprisoned  for  a  term  exceeding  three 
^b!^^^^^^  months,"  Ac,  may  claim  to    be  tried  by  a  jury.     These  are  the 
iSSO^^Te  A  ia  important  words,  and  the  case  turns  upon  them.     The  respon- 
Vict,  c.  49,    dent   here  was  charged  with  an    offence  under  sect.  20  of  the 
M.  17,  63 ;    Inland   Revenue   Act,  1880 — the   offence,   under  sub-sect.  7,  of 
c.  20*».  2o!    mal^iDg  ^^  untrue  entry  in   the  book,  of  inscribing  in  the  book  a 
statement  which  was   untrue  in   fact.      That   section  expressly 
says  that  the  punishment  for  any  contravention  of  the  section  is  a 
fine  of  one  hundred   pounds,  and  the  justices  held  that  the  case 
fell  within  that  section,  and  that  the  respondent  was  entitled  to 
be  tried  by  a  jury.    [Day,  J. — Can  any  information  for  this  offence 
be  tried  before  a  commissioner  of  Excise  ?]      Formerly  it  could, 
but  not  so  now.     [Day,  J. — It  is  clear  a  commissioner  of  Excise 
could  not  summon  a  jury.      Chables,  J.  refers  to  sect.  53,  of  the 
Summary  Jurisdiction  Act,  1879,  and  to  the  words  in  that  section 
"or   in  respect   of  the  default  of  a  sufficient  distress.'^]     The 
section  only  imposes  imprisonment  in  such   a  case   as  this,  ^'  in 
respect  of  the  default  of  a  sufficient  distress  to  satisfy  such  sum  :'' 
so  that  this  is  one  of  the  cases  in  which  by  reason  of  8  Geo.  4, 
c.  53,  the  revenue  authorities  must  go  through  distress  first. 
[Day,  J. — It  seems  to  me  that  your  case  is,  that  the  respondent 
is  not  liable  to  imprisonment,  he  is  only  liable  to  this  fine  in  the 
first  instance,  and  then  it  may  be  to  imprisonment  in  default  of 
sufficient    distress.]       It  is  submitted  that   that  is  so,  and  the 
period  of  imprisonment  in  default  of  distress  is  limited  in  sect.  5 
of  the  Act.     There  is  a  decision  exactly  in  point,  the  case  of 
Williams  v.    Wynn  (52  J.  P.  348),  where  Cave,  J.  gave  a  judg- 
ment which  supports  the  contention.      So  also  does  the  case  of 
Reg.  v.  Lake  (46  J.  P.  88).     The  application  is  therefore  for  an 
order  that  the  case  may  be  sent  back  for  trial  by  the  justices 
without  a  jury. 

The  respondent  did  not  appear. 

The  CouBT  (Day  and  Charles,  JJ.)  assented  to  the  appellant's 
contention,  and  miade  an  order  (allowing  the  appeal)  that  the  case 
be  sent  back  to  be  tried  by  the  justices  without  a  jury. 

Appeal  allowed.     Case  remitted  to  be  tried  byjusticsa. 
Solicitor  for  the  appellant.  The  Solicitor  of  Inland  Revenue, 
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QUEEN'S  BENCH  DIVISION. 

Monday,  July  11,  1892. 

(Before  Wright  and  Collins,  JJ.) 

RiDGEWAY  (app.)  V.  Fabndale  (resp.)  (a) 

Vagrancy — Oaming — Betting  in  a  public  place — Instrument  of 
gaming  "  at  any  game  or  pretended  game  of  chance  " — Vagrancy 
Act,  1824  (5  Geo.  4,  c.  83),  s.  4— Vagrancy  Act,  1873  (36  ^  37 
Vict.  c.  38),  8.  3. 

In  order  to  convict  under  the  Vagrancy  Act,  1878  (36  4*  37  Vict, 
c.  38),  8,  3,  of  the  offence  of  'Splaying  or  betting  by  way  of 
watering  or  gaming,  in  a  public  phice,  with  a  coin,  card,  token^ 
or  other  article  'used  as  an  instrument  or  m^ans  of  wagering  or 
gaming,'^  it  is  also  necessary  to  allege  and  prove  that  the  defen- 
dant was  guilty  of  watering  or  gaming  at  some  ''gams  or  pre- 
tended game  of  chance,"  which  is  an  essential  part  of  the 
offence. 

THIS  was  a  case  stated  by  the  stipendiary  magistrate  for 
Birmingham. 

An  information  was  laid  against  the  appellant  charging  him 
that  he  did  unlawfully  bet,  by  way  of  wagering,  in  a  certain 
street,  with  certain  articles  used  as  a  means  of  wagering,  to  wit, 
written  papers  and  coins,  contrary  to  the  Vagrancy  Act  Amend- 
ment Act,  1873  (36  &  37  Vict.  c.  38),  s.  3,  and  was  heard  and 
determined  by  the  stipendiary  magistrate. 

On  the  part  of  the  appellant  it  was  contended  that  the  informa- 
tion did  not  disclose  any  offence,  inasmuch  as  the  words  ''  at  any 
game  or  pretended  game  of  chance,^'  which  governed  the  whole 
of  the  section,  were  omitted,  and  that  to  constitute  any  offence  it 
was  necessary  not  only  to  allege  but  to  prove  the  allegation  that 
it  was  a  game  or  pretended  game  of  chance. 

It  was  contended  on  the  part  of  the  respondent  that  the  words 
"  betting  by  way  of  wagering  "  in  the  section  were  not  governed 
by  the  phrase  "  at  any  game  or  pretended  game  of  chance,^'  those 
words  only  applying  to  their  immediate  antecedent  ''  gaming/' 
that  they  could  not  refer  to  "  bcttin(^  by  way  of  wagering  "  or  to 
"  wagering,'^  as  it  was  incorrect  to  speak  of  wagering  '^  at  '^  a 
game,  the  proper  expression  being  ''  on  "  a  game. 

The  magistrate  was  of  opinion  that  the  contention  on  the  part 
of  the  respondent  was  correct,  and  convicted  the  appellant. 

(a)  Reported  by  T.  R.  BniDOWATSH,  Esq.,  Barrister-at-Law. 
VOL.   XVII.  O  O 
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RiDGBWAT         The  conviction,  which  was  fully  set  out  in  the  case,  stated  that 
P    ^'  the  appellant  was  convicted  of  being  a  rogue  and  vagabond 

'    within  the  intent  and  meaning  of  5  Geo.  4,  c.  83,  that  is  to  say, 

1892.        that  he  on,  &c.,  at,  Ac,  did  unlawfully  bet  by  way  of  wagering, 
in  a  certain  street,  with  certain  articles  used  as  a  means  of  such 
-4c*«?i824oLi  wagering,  to  wit,  written  papers  and  coins,  Contrary  to  the  form 
1873— Gam.  of  the  statute. 

ingamdwager'     If  the  Court  should  be  of  opinion  that  the  contention  of  the 
^  —  Informa^^  appellant  was  correct,  the  conviction  was  to  be  quashed — if  not 
iion—Mate-  the  conviction  was  to  remain  in  force. 

—  User  of  in-     By  36  &  37  Vict.  c.  88,  s.  3,  it  is  enacted  as  follows : 

ttrument  of       Every  pergon  playing  or  betting  by  way  of  wagering  or  gaming  in  any  atreeti 

gaming    In-  jo^^^  highway,  or  other  open  and  public  place,  or  in  any  open  place  to  which  the 

/T*^        public  have  or  are  permitted  to  have  accees,  at  or  with  any  table  or  instmment  of 

must  have     gaming,  or  any  coin,  card,  token,  or  other  article  used  as  an  instmment  or  means  of 

been  used  at    gQ^j^  wagering  or  gaming,  at  any  game  or  pretended  game  of  chance,  shall  be  deemed 

game  or  pre'    ^  rogae  and  vagabond  within  the  true  intent  and  meaning  of  the  recited  Act  (5  Qeo.  4, 

tended  game  c.  83),  and  as  sach  may  be  convicted  and  ponished  under  the  provisions  of  that  Act, 

of  chance,     or  in  the  discretion  of  the  justice  or  justices  trying  the  case,  in  lien  of  such  punish* 

ment,  by  a  penalty  for  the  first  offence  not  exceeding  forty  shillings,  and  for  the 

second  or  subsequent  offence  not  exceeding  five  pounds. 

Poland,  Q.C.  {A.  T.  Lawrence  with  him),  for  the  appellant, 
against  the  conviction,  was  stopped  by  the  Court. 

Ohannell,  Q.C.  {Hugo  Young  with  him),  for  the  respondent,  in 
support  of  the  conviction, — The  conviction  was  right.  One 
offence  under  the  Vagrancy  Act,  1873  (36  &  37  Vict.  c.  38),  s.  3,  is 
playing  or  betting  in  a  public  place  '^at  or  with  any  table  or  instru- 
ment of  gaming  at  any  game  or  pretended  game  of  chance,^'  which  is 
also  an  offence  under  the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  88),  s.  4. 
The  Act  of  1873  creates  a  further  offence  by  the  use  of  the  addi- 
tional words  ''  or  any  coin,  card,  token,  or  other  article  used  as  an 
instrument  or  means  of  such  wagering  or  gaming.^'  It  is  unneces- 
sary, when  charging  an  offence  comprised  in  these  words,  to 
allege  or  prove  that  the  playing  or  betting  was  at  a  game  or 
pretended  game  of  chance,  for  the  expression  "  at  any  game  or 
pretended  game  of  chance  ^'  governs  only  the  words  which  occur, 
in  the  Act  of  1824,  and  not  the  additional  words  introduced  into 
the  Act  of  1873. 

Wright,  J. — The  offence  as  described  by  the  older  Act — the 
Vagrancy  Act  of  1824  (5  Qeo.  4,  c.  83),  s.  4 — was  "playing  or 
l)etting  in  any  street,  road,  highway,  or  other  open  and  public 
place,  at  or  with  any  table  or  instrument  of  gaming  at  any  game 
or  pretended  game  of  chance."  The  later  Act — the  Vagrancy 
Act  of  1873  (36  &  37  Vict.  c.  38),  s.  3— contains  a  similar  provi- 
sion, with  the  addition  of  the  words  "  or  any  coin,  card,  token, 
or  other  article  used  as  an  instrument  or  means  of  such  wagering 
or  gaming,"  but  in  the  Act  of  1873  the  words  "  at  any  game  or 
pretended  game  of  chance  ^^  remain  a  part  of  the  essential  defini- 
tion of  the  offence.  In  t!he  present  case  those  words  are  omitted, 
from  the  information,  and  the  magistrate  has  come  to  no  finding 
on  an  essential  part  of  the  case^  namely,  that  the  appellant  was 
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wagering  or  gaining  "  at  any  game  or  pretended  game  of  chance/*     Ridgkwat 
The  conviction  therefore  is  invalid  on  the  face  of  it,  and  must  be     „  „^1:.,„ 

-       ^  r  ARNDALBi 

qaasned.  

Collins,  J.  concurred.  1892. 

Conviction  quashed.         y 
Solicitor  for  the  appellant,  Dennison,  for  Tanner,  Birmingham.  Aci8,i^2\and, 
Solicitor  for  the  respondent,  E.   W.  Smith,  Town  Clerk  of  1873— Gam- 
Birmingham,  ingandwager. 
°                                                                                                                         tng — Fraet%C9 

'  — InSorma- 

tion — Jfofe- 

rial  avev' 

ment — TJier  of 

inslmifMnt  of 

_^  gaming — /n- 

strument 

mu9t  have 

heen  used  at 

game  or  pre* 

tended  game 

of  chance, 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  11,  1892. 

(Before  Day  and  Charles,  JJ.) 

Beq.  17.  The  Justices  of  Anoleset.  (a) 

Justices — Practice — Appeal  to  quarter  sessions — Conditions  and 
regulations  of  appeal — Deposit  in  lieu  of  recognisance — Proper 
court  to  fix  deposit — ^*  Court  of  summary  jurisdiction  before 
whom  appellant  appears  to  enter  into  recognisance  '^ — Meaning 
of— Summary  JurisdictimAct,  1879  (42  §4S  Vict.  c.  49),  s.  31, 
sub-sects,  2,  3, 

By  sect.  31,  stib-sect.  2,  of  the  Summary  Jurisdiction  Act,  1879, 
an  appellant,  appealing  to  a  court  of  quarter  sessions  from  a 
decision  of  a  court  of  summary  jurisdiction,  is  required  to  give 
within  seven  days  after  the  decision  a  notice  of  appeal  in  writing, 
stating  the  general  grounds  of  appeal ;  and  by  sub-sect.  3  the 
appellant,  within  three  days  after  notice  of  appeal,  must  enter 
into  a  recognisance  before  a  court  of  summary  jurisdiction,  or 
the  appellant  may,  if  '*  the  court  of  summary  jurisdiction  before 
whom  the  appellant  appears  to  enter  into  a  recognisance**  think 
it  expedient,  give  such  security  by  way  of  deposit  as  '^  that  court 
deem  sufficient.'* 

On  the  same  day  on  which  the  decision  of  a  court  of  summary 
jurisdiction  wa,s  given,  the  appellant  gave  a  verbal  notice  of 
appeal,  and  the  Court  allowed  the  appellant  to  make  a  deposit 
in  lieu  of  a  recognisance,  and  fixed  the  amount  of  such  deposit 
and  three  days  afterwards  the  appellant  gave  a  written  notice  of 
appeal.     The  Court  of  Quarter  Sessions  declined  to  hear  the 

(a)  Beported  by  W,  W.  Oas,  Esq.^  6arri8ter*at«IiaTr. 

O  o  2 
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Rm.  appeal  on  the  ground  that  the  regulations  of  sect.  31  had  not 

T     J*     OSS  ^^^^  complied  with, 

OF  Amolbibt.  ^^Idy  that  the  court  which  had  decided  the  case,  not  having  had 

the  notice  of  appeal  and  the  grounds  of  appeal  before  it,  was 

}^^^'  not  the  court  of  summary  jurisdiction  which  had  power  to  take 

Justice  of  the  ^^^  recognisance  or  fix  the  deposit  within  sub-sect.  3  ;  and  that, 

Tpeace—  as  the  wrong  court  had  fixed  the  deposit,  the  conditions  and 

Practice--  regulations  of  the  section  had  not  been  complied  with  by  the 

wM^Ur  appellant,  and  that,  therefore,  the  quarter  sessions  were  right  in 

•e«rion«—  refu^ng  to  hear  the  appeal. 

Depogit  in     _^ 

lieu  of       T>  TILE  nisi  for  a  mandamus  calling  on  the  jastices  of  Anglesey 
'^G**'r?fc«*  "^^     *^  show  cause  why  they  should  not  enter  contiouanoes  and 
which  de^t  ^^^^  ^^^  determine  an  appeal  in  an  affiliation  case^  which  they 
to  hefixed—  had  declined  to  hear. 

y^^^d^P         From   the   affidavits  it  appeared  that  an  affiliation  summons 

Act'lSld^  against  the  appellant^  the  applicant  for  the  present  rule^  came  on 

42  4^  4tB  Vict,  tor  hearing  at   the   Petty   Sessions  Court  on  the  21st  day  of 

C.49, «.  31    March,    1892.     The  defendant   did  not  give  evidence  himself^ 

^  '  ^'       stating  that  he  had  been  taken  by  surprise  in  consequence  of  the 

absence  of  some  of  his  witnesses^  and  an  order  was  made  against 

the  appellant.     He  at  once  expressed  his  determination  to  appeal 

against  the  order,  and  gave,  on  the  21st  day  of  March,  a  verbal 

notice  of  appeal  to  the  justices,  and  he  was  allowed  by  the  court 

— the  court  who  had  heard  the  case  and  made  the  order — to 

make  a  deposit  by  way  of  security  instead  of  entering  into  a 

recognisance   under  sub-sect.  3  of  sect.  31    of  the   Summary 

Jurisdiction  Act,  1879,  and  the  court  fixed  the  amount  of  such 

deposit  at  20/.     On  the  24tb  day  of  March  the  sum  of  20Z.  was 

deposited  with  the  clerk,  and  on  the  same  day  a  written  notice 

of  appeal   was   served,  which   reached  the  complainant  on  the 

following  day,  the  25th  day  of  March. 

When  the  appeal  came  on  for  hearing  at  the  quarter  sessions, 
the  justices,  upon  an  objection  raised  by  the  complainant,  refused 
to  hear  the  appeal  on  the  ground  that  the  appellant  had  not 
observed  the  conditions  and  regulations  as  to  recognisances  con- 
tained in  sect.  31,  sub-sect.  3,  of  the  Summary  Jurisdiction  Act, 
1879.  The  appellant  then  applied  to  the  court  to  state  a  case 
for  the  opinion  of  the  High  Court,  and  a  caso  was  accordingly 
stated;  but  the  appellant,  thinking  that  he  had  no  right  to  have 
a  case  stated  on  a  preliminary  point,  abandoned  the  case,  and 
afterwards  obtained  the  present  rule. 

Sect.  31  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49)  gives  a  right  of  appeal  to  quarter  sessions  iu  certain 
cases  from  orders  of  courts  of  summary  jurisdiction,  '' subject  to 
the  conditions  and  regulations  following  :  " 

Sab-sect  2.  The  appellant  sball,  within  the  proscribed  time,  or,  if  no  time  is  pro- 
scribed, within  soYen  days  after  the  day  on  which  the  said  decision  of  the  court  was 
given,  give  notice  of  tho  appeal  by  serving  on  the  other  party  and  on  the  clerk  of  tho 
fuiid  court  of  summary  jurisdiction  notice  in  writing  of  his  intention  to  appeal,  and  of 
tho  general  grounds  of  such  nppeal ;  and 
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Sub-sect  3.  The  appellant  shall,  within  the  prescribed  time,  or  if  no  time  is  pro-  Risq. 

seribed,  within  three  days  after  the  day  on  which  he  gave  notice  of  appeal,  enter  into  v, 

a  recognisance  before  a  court  of  summary  jarisdiction,  with  or  without  a  surety  or  The  Jusiick8 
sureties  as  that  court  may  direct,  conditioned  to  appear  at  the  said  sessions  and  to  try  Qf  Anglebbt. 

such  appeal,  and  to  abide  the  judgment  of  the  Court  of  Appeal  thereon,  and  to  pay  .-^ 

such  costs  as  may  be  awarded  by  the  Oourt  of  Appeal ;  or  the  appellant  may,  if  the  1892. 

court  of  summary  jurisdiction  before  whom  the  appellant  appears  to  enter  into  a  _ 

recognisance  think  it  expedient,  instead  of  entering  into  a  recognisance,  give  such  Justice  of  ih^ 

other  security,  by  deposit  of  money  with  the  clerk  of  the  oourt  of  summary  jurisdiction       peace 

or  otherwise,  as  that  court  deem  sufflcient.  Practice ■ 

By  sect.  49  :  ^^h^ 

The  expression  "prescribed"  means  prescribed  or  provided  by  any  Act  which     «e««on»--- 
relates  to  any  ofiPences,  penalties,  fines,  costs,  sums  of  money,  orders,  proceedings,  or     i^^posit  in 
matters,  to  the  punishment,  recovery,  making  or  conduct  of  which  the  Summary        ^^^  ^S 
Jurisdiction  Acts  expressly  or  impliedly  apply  or  may  be  applied.  tecognisancea 

—  Court  hy 

Gore,  for  the  complainant  in  the  case,  showed  cause  against  the  ^^ich  deposit 
rule. — I  take  the  preliminary  point  that,  as  the  defendant  had  %Jj^^~ 
applied  for  and  obtained  a  special  case,  and  as  he  had  abandoned  jurisdiction 
this  case,  he  cannot  now  apply  for  a  mandamus,  and  this  rule   Act,  1879 — 
ought  to  be  discharged  on  that  ground  :  (Rex  v.  Justices  of  ike  *^  4"^^  ^*^*- 
West  Riding,  1  A.  &  E.   606;    Rex  v.  Justices  of  Suffollc,    6       (2 '3) 
A.  &E.  609.) 

Avory  in  support  of  the  rule. — The  Court  of  Quarter  Sessions 
was  wrong  in  stating  a  case.  They  had  no  power  to  state  a  case 
on  a  preliminary  point,  as  a  case  can  only  be  stated  when  they 
have  heard  and  determined  the  matter.  The  case,  therefore,  was 
properly  abandoned  by  the  defendants,  as  it  had  been  applied  for 
and  granted  under  a  mistake^  and  such  abandonment  does  not 
preclude  the  defendant  from  now  applying  for  this  mandamus : 
(Reg.  V.  The  Overseers  of  Sutton  Coldfield,  29  L.  T.  Eep.  N.  S. 
840;  L.  Rep.  99.  B.  153.) 

Day,  J. — I  think  we  had  better  hear  the  application. 

Objection  overruled. 

Gore  then  showed  cause. — The  objection  taken  before  the 
Court  of  Quarter  Sessions  was,  that  the  appellant  had  not 
entered  into  recognisances  as  required  and  provided  by  sect.  31, 
sub-sect.  3,  of  the  Summary  Jurisdiction  Act,  1879.  I  submit 
that  was  a  valid  objection,  and  the  court  was  right  in  giving 
effect  to  it  and  refusing  to  hear  the  appeal.  Here  the  deposit 
was  fixed  and  approved  on  the  21st  day  of  March,  and  by  the 
court  which  had  heard  and  determined  the  summons  on  the 
21st  day  of  March.  The  case  was  decided  against  the  appellant 
on  the  21st,  but  written  notice  was  not  served  until  the  24th, 
which  reached  the  complainant  on  the  25th.  Has  there,  under 
these  circumstances^  been  a  due  compliance  with  the  statute  ? 
I  submit  not.  Sub-sect.  3  says  that  the  appellant,  within  three 
days  after  giving  notice  of  appeal,  is  to  enter  into  a  recognisance 
"  before  a  court  of  summary  jurisdiction.^'  In  the  first  place, 
the  entering  into  the  recognisance,  or  the  making  of  a  deposit 
in  lieu  of  a  recognisance,  is  to  be  done  within  three  days  after 
giving  the  notice  of  appeal ;  but  here  the  deposit  was  made  on 
the  21  at  day  of  March,  and  therefore- before  thef  notice  of  appeal^ 
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Kjeo.        was  properly  given.     In  the  next  place,  the  court  before  whom 
^     ^'  the  appellant  is  to  appear  to  enter  into  a  recognisance  or  make 

OF  ANOLES£r.  ^  deposit  is  not  the  court  which  decided  the  case,  for  the  sub-- 

section  says  that  within  three  days  after  the  giving  of  the  notice 

^^-        of  appeal  the  appellant  is  to  appear  before  a  *'  court  of  summary 

Jvstice  of  the  jurisdiction  ^'  to  enter  into  his  recognisance.     This  shows  that ' 

peace—      the   court  which   heard  the  case  is  not  the  court  of  summary 

Practice—,    jurisdiction  before  which  the  appellant  is  to  appear  to  enter  into 

quarter*    ^  recognisance.     Moreover,  the  section  goes  on  to  say,  " or  the 

«e««ioti«~-    appellant  may,  if  the  court  of  summary  jurisdiction  before  whom 

Deposit  in    the  appellant  appears   to   enter  into   a  recognisance    think  it 

-.-..«1!?J™—  expedient,  instead  of  enterine  into  a  recognisance,  eive  such 

fecognisancee       f  >  ..       p      ^  ®        xt_   x  .j.  j 

—  Court  by  other  security  as  deposit  oi  money  ...  as  that  court  deem 
which depoeit  suflScicnt.^^  The  words  ^'as  that  court  deem  sufficient''  show 
^^Summa^  that  the  court  who  is  to  judge  of  the  sufficiency  of  the  deposit 
Jurisdiction  ^^  the  court  before  whom  the  appellant  is  to  appear  to  enter  into 
Act,  1879--  a  recognisance,  tho  court  which  has  before  it  the  notice  of 
^^  t/^  ^^\  ^PP^*'^  ^^^  *'^®  grounds  of  appeal,  as  it  is  necessary  for  the 
(2*3).  court  to  have  before  it  the  grounds  of  appeal  before  it  can  fix 
what  deposit  is  necessary.  In  this  case  the  court  which  fixed 
the  amount  of  the  deposit  was  the  court  which  decided  the  case, 
and  not  the  court  beforo  whom  the  appellant  ought  to  have 
appeared  for  the  purpose  of  entering  into  a  recognisance.  The 
conditions  and  regulations  of  tho  section,  therefore,  were  not 
complied  with,  and  the  Court  of  Quarter  Sessions  was  right  in 
refusing  to  hear  the  appeal.  This  rule  ought,  therefore,  to  be 
discharged. 

Avory  in  support  of  the  rule. — The  ground  on  which  the  rule 
was  obtained,  that  the  provisions  as  to  days  are  merely  directory, 
and  that  the  recognisance  need  only  be  entered  into  before  the 
expiration  of  tho  required  time.  On  the  21st  day  of  March  the 
court  was  sitting,  and  no  court  would  be  sitting  again  till  the 
28tb.  Notice  of  appeal  was  given  on  the  24th,  and,  if  the  statute 
is  to  be  construed  according  to  the  contention  on  the  other  side, 
then  the  appellant  must  have  appeared  before  a  court  of  summary 
jurisdiction  on  the  27th;  but  no  court  was  then  sitting,  so  that, 
according  to  that  construction  of  the  section,  compliance  would 
be  impossible.  The  section  says  notice  of  appeal  must  be  given 
''within  seven  days ;''  that  means  that  he  may  givo  his  notice  of 
appeal  either  on  the  spot,  or  any  day  within  the  seven  days. 
The  section  ought  not  to  be  construed  that  the  recognisance  must 
be  given  three  days  after  notice ;  it  is  sufficient  if  all  be  done 
within  the  required  time.  [Chables,  J. — ^Is  not  the  giving  of  a 
r^^cognisance  one  of  those  acts  which  can  be  done  before  a  single 
justice  ?]  It  is  submitted  not,  as  a  single  justice  is  not  a  court  of 
summary  jurisdiction.  [Gore  refers  to  the  definition  clause  of  the 
Act,  sect.  50,  where  a  ^'  court  of  summary  jurisdiction  ^^  is  defined 
60  as  to  include  a  single  justice.]  One  justice  of  the  peace 
cannot  take  a  recognisance  if  it  is  such  that  it  most  be  taken 
before  a  court  of    summary  jurisdiction.      [Charles^  J. — One 
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•        --  ..         .  ,   .  .  ^  \', 

justice  seems  to  be  a  court  of  summary  jurisdiction.     G^ore.— The       R£o, 
expression '^ court  of  summary  jurisdiction^^  is  further  defined  theJusticer 
in  the  Interpretation  Act,  1889  (52  &   53  Vict.  c.  63,  s.   13,  ofAnqleset. 
sub-sect.  11).      Chables^  J. — That  makes  it  quite  clear.]     Here        - — 
the  appellant  applied  to  the  oourt^  and  the  court  fixed  the  amount        ^^ 
of  the  deposit  at  20L,  and  this  sum  was  deposited  within  three  jwivM  oj  the 
days  after  he  had  given  notice  of  his  intention  to  appeal,  and  that      peace— 
sufficiently  satisfied  the  statute.     The  remaining  point  is  the  con-?    ^[^^^7" 
tentionthat  the  court  of  summary  jurisdiction  sitting  on  the  21st      ^rter^ 
was  not  the  court  of  summary  jurisdiction  before  which  the  appel-    aesnons  — 
lant  ought  to  have  appeared  to  enter  into  a  recognisance,  and  chat    ^V^^f^ 
such  court  was  not  the  court  to  fix  the  amount  of  the  deposit,  r^cognimncet 
This  was,  if  anything,  merely  a  defect  which  the  Court  of  Quarter  —-Court  hy 
Sessions  could  have  cured.      If  the  contention  on  the  other  side  which  deposit 
were  correct,  that  the  court  which  hears  the  case  is  not  the  court  *^summiry~ 
of  summary  jurisdiction  before  whom  the  recognisance  is  to  be  juri$diction 
entered  into,  then  the  greatest  inconvenience  might  be  caused,  as,   ^ct,  1879-- 
in  many  parts  of  the  country,  courts  sit  only  once  a  fortnight;  ^^  ^^^^  g^^* 
BO  that  there  would  be  no  court  of  summary  jurisdiction  sitting      '  (2/3). 
which  could  fix  the  amount  of  the  deposit,  or  take  the  recog< 
nisance  within  the  time  fixed  by  the  statute,  and  this  shows  that 
the  contention  is  not  well  founded.     Upon  similar  words  in  an 
earlier  Act — the  20  &  21  Vict.  c.  43,  ss.  2  and  8 — there  have 
been  two  cases  decided  which  are  in  favour  of  this  contention,  the 
cases  of  Chapman  v.  Robinson  (28  L.  J.  30  M.  C.)  and  Stanhopo 
V.    Thorshy  (14  L.  T.  Rep.   N.  S.  332 ;    35  L.  J.  182,  M.  C.) 
Sect.  3  of  that  statute  provided  that  the  appellant  at  the  time  of 
making  his  application  for  a  special  case — which,  by  sect.  2  was 
to  be  within  three  days  after  the  decision — should  in  every  instance 
enter  into  a  recognisance ;  and  it  was  held  in  the  former  case 
that  it  was  sufficient  if  he  entered  into  the  recognisance  at  any 
time  within  the   three  days  allowed  for  his  application.      That 
case  was  foUowed  by  the  later  case,  where  it  was  held  that  it 
was  sufficient  if  within  the  limit  of  the  time  prescribed,  though 
after  the  three  days.     Here  the  deposit  was  made  within  the  pre- 
scribed limit  of  time,  and  the  recognisance  was  entered  into,  or, 
which  is  equivalent,  the  deposit  fixed  by  the  only  court  of  sum- 
mary jurisdiction  available  had  been  paid.      On  these  grounds  it 
is  submitted  that  the  Court  of  Quarter  Sessions  ought  to  have 
heard  the  appeal,  and  that  this  rule  ought  to  be  made  absolute. 

Day,  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
The  statute  provides  that  a  recognisance  should  be  given.  The 
appellant  has  to  give  notice  of  appeal  within  seven  days  after  the 
decision,  and  then,  by  sub-sect.  3  of  sect.  31,  he  has  within  three 
days  after  that  to  enter  into  a  recognisance  before  a  court  of 
summary  jurisdiction.  The  notice  of  appeal  has  to  set  out  the 
grounds  of  appeal,  and  these  may  be  questions  of  law  or  of  fact 
and  even  of  complicated  facts,  which  require  the  production  of  a 
number  of  witnesses ;  the  recognisance  is  conditioned  that  the 
appellant  should  pay  the  costs  of  the  appeal.     The  statute  then 
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Beq.        goes  on  to  provide  that  the  appellant  may^  in&tead  of  entering 

.     I^'         into  a  recognisance^  ''  give  such  other  secarity  by  deposit  of  money 

ofAkolesbt.  ^ith  the  clerk  of  the  court  of  summary  jurisdiction  or  otherwise 

— '•       as  ^  that  court '   may  deem   sufficient."      Therefore  the  court  of 

^^*       summary  jurisdiction  before  whom  the  appellant  appears  to  enter 

Justice  of  the  ^^^^  ^^^  recognisance  is  the   court  which  has  to  consider  what 

peace—     sum  has  to  be  deposited,  and  it  is  a  sum  which  is  to  be  deemed 

^jT^^iT    ^y  *^*^  court  to  be  sufficient,  and  to  do  this  they  must  have  before 

^^^^    them    the   notice    of  appeal  and  the  grounds  of  appeal,  and 

MMiofw—    they  have  to  consider  with  the  grounds  of  appeal  before  them 

Depoeitin    what  will  be  the  sum  required.      It  is  exceedingly  reasonable 

recooni»aticef  *^^  exceedingly   important  that  this  question  of  the  amount 

—  Court  by  of  the  deposit  should  not  be  disposed  of  until  the  court  has  before 

which  deposit  them  the  grounds  of  appeal.      In  the  present  case  the  notice  of 

%wrw!arv'  ^PP^®^    ^^^  ^^^  giveu   until  after  the  deposit  had  been  fixed, 

Jurisdiciion  SO  that  when  they  fixed  the  amount  of  the  deposit  the  court 

Act,  1879  —  had  no  notice  of  appeal  before  them,  and  no  knowledge  of  what 

^r  4^  ^*i'   *^^®  grounds  of  appeal  were,  but,  notwithstanding  that,  the  court 

(2,'  8).       ^^^^  ^^^7  would  accept  a  deposit  of  20Z.     The  appellant  never 

applied  before  auy  court  of  summary  jurisdiction  to  enter  into  a 

recognisance,  and  the  court  before  whom  the  case  was  heard  was 

not  competent  to  dispense  with  the  taking  of  a  recognisance. 

The  only  court  capable  of  dispensing  with  the  recognisance  was 

the  court  before  whom,  under  sub-sect.  3,  the  appellant  ought  to 

have  entered  into  a  recognisance.     When  the  matter  came  before 

the  quarter  sessions,  the  same  objection  which  is  now  taken  by 

Mr.  Gore  was  then  taken,  that  no  court  of  summary  jurisdiction 

had  ever  considered  the  question,  and  the  court  held  the  objection 

fatal,  and  they  declined  to  hear  the  appeal  when  the  present  rule 

for  a  mandamus  was  obtained.     For  the  reasons  given  it  seems 

to  me  that  this  rule  should  be  discharged. 

Charles,  J. — I  regret  to  have  to  come  to  the  same  conclusion, 
but  I  must  do  so  on  looking  at  sect.  1,  sub-sects.  2  and  3  of  the 
Summary  Jurisdiction  Act,  1879.  If  this  case  had  to  be  decided 
on  the  Act  20  &  21  Vict.  c.  43,  or  if  it  had  been  merely  a  case 
of  entering  the  appeal  sooner  than  was  necessary,  I  might  have 
made  this  rule  absolute,  thinking  that  the  appeal  ought  to  have 
been  heard  ;  but,  as  my  brother  Day  has  pointed  out,  this  case  is 
a  very  different  one,  because  what  has  taken  place  here  is  that 
the  wrong  court  has  fixed  the  recognisance.  As  my  learned 
brother  has  pointed  out,  the  amount  to  be  deposited  has  not  been 
fixed  by  the  proper  court.  Looking  at  the  sub-sections,  I  think 
that  the  intention  of  the  Legislature  in  sub-sect.  3  was  that  the 
recognisance  should  be  entered  into  before  a  court  of  summary 
jurisdiction  which  had  the  notice  of  appeal  and  the  grounds  of 
appeal  before  them.  That  has  not  been  so  here.  I  am  afraid, 
therefore,  that  the  cases  cited  with  regard  to  the  times  in  which 
the  recognisances  must  be  entered  into  have  no  application  where 
the  wrong  court  has  fixed  the  security. 

Rule  discharged. 
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Solicitors  for  the  prosecutor,  Winter  and  Co.,  for  D.  Owen  and        Rw. 
Griffith,  Bangor.  ^^  j  J^^ 

Solicitors  for  the  complainant^  Peacock  and  Ooddard,  for  S'.  22.  q,  ANGLUiEY. 
Dew,  Bangor.  - — 

JtbiUee  qf  the 

peace — 

Traetice — 

Appeal  to 

. quarter 

eeesions — 

Depoeit  in 

lieu  of 

recognieancee 

—  Court  by 

which  depoeit 

QUEEN'S  BENCH  DIVISION.  's»»^V 

Juriediction 

Monday,  Aug,  9,  1892.  ilcM879— 

42  t  43  Vict. 

(Before  Lord  Coleeidge,  C.J.  and  Cave,  J.)  ^-^J*  J;^^ 

(2,  8). 

Beg.  r.  Boaler.  (a) 

Certiorari — Central  Criminal  Court — Power  of  High  Court  to 
direct  writ  of  certiorari  to  Central  Criminal  Court — Indictment 
— Immaterial  averment — Indictment  for  publishing  libel  upon 
directors — Necessity  of  proving  that  the  directors  were  properly 
appointed. 

The  High  Court  has  no  jurisdiction  to  issue  a  writ  of  certiorari, 
directed  to  the  Central  Criminal  Court,  to  remove  a  conviction 
obtained  in  the  Central  Criminal  Court,  for  the  purpose  of 
having  the  same  quashed. 

Upon  the  trial  of  an  indictment  for  publishing  a  libel  upon  the 
directors  of  a  company,  it  is  not  necessary  to  prove  that  the 
prosecutors  were  the  de  jure  directors  of  the  company,  and 
properly  appointed  as  such,  it  being  admitted  that  they  were 
the  acting  directors,  and  the  libel  being  published  upon  them  as 
such  acting  directors,  and  the  averment  that  they  were  directors 
is  an  immaterial  averment. 

APPLICATION  by  Mr.  B.  Boalor^  the  applicant  in  personj 
for  a  rule  nisi  for  a  writ  of  certiorari,  directed  to  the 
Central  Criminal  Court,  to  bring  up  a  conviction  for  the  purpose 
of  quashing  the  same. 

.  Mr.  Boaler  was,  some  years  ago,  indicted  at  the  Central 
Criminal  Court  for  publishing  a  libel  upon  the  directors  of 
a  certain  bank.  Upon  that  indictment  he  was  found  guilty,  and 
sentenced  to  a  term  of  imprisonment,  which  he  underwent. 

After  various  proceedings  to  get  this  conviction  set  aside,  he 
now  moved  for  a  rule  for  a  certiorari,  directed  to  the  Central 

'  ••   (a)  Reported  by  W.  W.  Oeb,  Esq.,  Barrister- at.Law.  ^  •     ' 
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Bxo.  Criminal  Courts  to  remove  the  conviction  obtained  in  that  court 

Boater.  ^^^  ^^®  purpose  of  having  the   conviction   quashed^   upon  the 

....  ground  that  the  indictment  described  the  prosecutors  in  the 

1893.  case  as  directors  of  the  bank^  and   that  he  was  indicted  for 

-,   T^  . publishing  a  libel  upon  the  directors  of  the  bank^  whereas  upon 

Conviction  by  ^^®  *^*^  ^^  ^^^  ^^^  proved  that  these  prosecutors  were  de  jure 

Central      directors  of  the  bank.     There  was  no  doubt  that  the  prosecutors 

r^*"*?*^-    ^®^®  *^®   ^^  i^*"^   directors   of  the  bank^  and   in  fact  it   was 

^dieUon^cf''  admitted  by  the  applicant  at  the  time  that  they  were  the  acting 

High  Court  of  directors  of  the  bank^  but  he  now  contended  that^  as  he  was 

Justice  to     indicted  for  publishing  a  libel  upon  the  directors  of  the  institution. 

viction---'  ^^  ought  to  have  been  strictly  proved  that  the  prosecutors  were 

Indictment    de  jure  directors  of  the  bank^  and  properly  appointed  as  such^ 

for  libel  on    and  that  it  was  not  sufficient  that  it  was  shown  that  they  were 

^^^^n  ^— *  *'^®  ^  facto  or  acting  directors,  and  he  argued  that  the  conviction 

Materiality  was  defective  in  that  respect^  and  ought  to  be  quashed^  and  that 

of  averment  a  writ  of  certiorari  could  go  to  the  Central  Criminal  Court  for 

that  dtrectors  removing  the  conviction  into  the  High  Court  to  be  quashed. 

af^o^Ud.        ^*  Boaler,  the  applicant  in  person^  applied  for  the  rule. 

LosD  CoLEEiDGE,  C.J. — I  think  we  cannot  grant  this  rule,  on 
two  grounds,  either  of  which  is  sufficient,  and  both  of  which 
make  it  impossible  for  us  to  grant  it.  First,  there  is  no 
authority  for  saying  that  this  writ  can  go  at  all  to  the  Central 
Criminal  Court,  which  is  a  Superior  Court.  It  is  a  Court  at 
least  as  high  as  the  assizes,  as  the  criminal  Court  on  the  circuit  j 
and  it  has  been  held  expressly  with  regard  to  those  Courts,  that  no 
certiorari  will  go  to  bring  up  a  conviction  obtained  at  the  assizes, 
for  the  purpose  of  being  quashed  here.  But,  secondly,  I  do  not 
think  there  are  any  merits.  The  utmost  that  Mr.  Boaler  has 
pointed  out  to  us  is,  that  it  may  be  that  there  was  evidence 
given,  or  that  there  was  no  evidence  given — ^it  does  not  signify 
which — that  there  has  been  a  mistake  in  respect  of  an  averment 
that  certain  persons  who  were  the  prosecutors  in  the  case  were 
directors  of  an  institution  of  which  they  were  the  directing 
board,  and  that,  says  he,  was  not  proved,  and  could  not  be 
proved.  It  seems  to  me  that  that  was  an  immaterial  averment, 
because  it  was  quite  sufficient  to  show,  as  no  doubt  was  shown, 
that  they  had  acted  as  such,  and  although  no  doubt  if,  in  some 
civil  proceeding,  they  had  been  relying  upon  their  character  as 
directors,  as  justifying  what  they  had  done  as  directors,  it  might 
have  been  material  to  inquire  whether  they  were  in  fact  directors 
or  not,  yet  in  an  indictment  it  was  sufficient  to  show  that  they 
had  acted  as  such.  Upon  both  of  these  grounds — first,  as  to 
whether  we  have  jurisdiction ;  and,  secondly,  whether,  if  we 
had  we  should  exercise  it — we  must  refuse  this  application. 

Cave,  J. — ^I  am  of  the  same  opinion.  No  instance  of  a  writ 
of  certiorari  directed  to  the  Central  Criminal  Court  to  bring  up 
a  conviction  to  quash  it  can  be  found.  There  is  not  even  that, 
but  there  is  not  any  evidence  that  anything  of  the  kind  has  been 
done  at  quarter  sessions ;  and  yet  the  cases  in  which  men  might 
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have  been  in  the  position  to  allege  at  all  events  that  there  was        Rsa. 
no  evidence  to  go  to  a  jury  upon  particular  facts  alleged  in  the      ^  ^' 

indictment  must  have  occurred  over  and  over  again.     Although        

this  jurisdiction  would  have  been  one  which  would  have  been        1892. 
constantly  exercised  if  it  existed^  there  is  no  instance  of  its        " —  . 
ever  having   been  exercised  except  in   the   case   of  this  very  c<mvictim^y 
gentleman,   which   was   heard  before   my  brother  Mathew   and       Central 
Smith,  L.J.  on  the  24th  day  of  January,  1888,  and  in  which  it  is     CHminal 
admitted  the  case  was  decided  against  him.     How  the  writ  came     dicUon^' 
to  be  issued  in  that  case  I  do  not  know.     If  it  had  been  decided  High  Court  of 
in  favour  of  the  present  applicant,  that  would  have  been  a  case  in     Justice  to 
point;  but,  as  it  was  decided  against  him,  it  is  not  an  authority   *^^  ^" 
which  in  any  respect  binds  us.      Looking  at  what  appears  to    indictment 
have  been  the  practice  during  all  ages  of  not  allowing  a  certiorari   M  libel  on 
to  go  either  to  the  Central  Criminal  Court,  or  to  the  assizes,  or  ^*'^*®'"*  ^f^ 
to  the  quarter  sessions,  simply  upon  the  allegation  that  an  imma-   Ma^Miiy 
terial  averment  appearing  in  the  indictment  had  not  been  proved,   of  averment 
that  is  to  say,  that  there  was  no  evidence  laid  before  the  jury  *^*  dircctore 
upon  which  they  could  find  that  averment  proved — that  there  is    Jointed, 
no   such   writ  known   to   have  been  issued  in  such  a  case,  to 
my  mind,  is  quite  sufficient  to  show  that  this  Court  has  no  juris- 
diction to  grant  such  a  writ.     Then  in  this  case  the  point  alleged 
not  to  have  been  proved  is  that  these  gentlemen  were  de  jure 
directors  of  the  company.     The  libel  was  published  upon  them 
as  acting  directors  of  the  company,  and  after  that  it  is  perfectly 
immaterial  whether  they  were  directors  or  whether  they  were 
not.     If  the  libel  had  been  that  they  were  not  directors,  and  the 
allegation  had  been  that  he  had  falsely  and  maliciously  alleged 
that  they  were  not  directors  when  they  were,  that  might  have 
been   another  thing,  although  it  would  not  have   affected   our 
judgment.     But  here  all  it  was  necessary  to  show,  and  that  was 
shown  by   the   defendant's   admission  contained  in   the  letter, 
was  that  they  were  acting  as  directors.     The  libel  was  written 
about  them  as  acting  in  that  capacity,  and  whether  they  were 
appointed  de  jure,  or  were  simply  acting  de  facto,  was   quite 
immaterial. 

Application  refused. 
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Friday^  May  27,  1892. 

(Before  Mathew  and  Weight,  JJ.) 

Reg.  v.  Bataed.  (a) 

Practice  —  Costs  —  Certiorari  —  Removal  of  indictment — Recog^ 
nisance  —  Indictment  —  Several  counts  —  Conviction  on  some 
counts,  acquittal  on  others — Taxation  of  costs — "Acquitted 
upon  the  indictment "  within  meaning  of  recognisance — 16  ^* 
17  VicLc.  30,  s.  5. 

Defendant  was  indicted  at  quarter  sessions  upon  one  indictment 
containing  several  counts,  charging  various  misdemeanours. 
The  indictment  was  removed  by  certiorari,  the  prosecutors  and 
sureties  being  bound  over  in  recognisances,  under  16  ^'  17  Tict. 
c.  30,  s.  6,  upon  condition  to  pay  the  said  defendants  costs 
incurred  subsequently  to  the  removal  of  such  indictment. 

There  were  seven  counts  in  the  indictment.  The  defendant  was 
acquitted  on  five  counts  and  found  guilty  on  the  two  remaining 
counts.  The  defendant  obtained  a  rule  nisi,  calling  on  the 
prosecutors  to  show  cause  why  defendanVs  costs  should  not  be 
taxed,  the  defendant  having  been  acquitted  on  fixe  out  of  seven 
counts  in  the  indictment,  the  condition  of  the  recognisance  being 
in  the  terms  o/ 16  <!^  17  Vict,  c,  30,  s,  5,  viz.,  that  the  prosecutor 
should  pay  the  defendant  ''in  case  he  or  they  shall  be  acquitted" 
his  or  their  costs  incurred  subsequently  to  the  removal  of  the 
indictment : — 

Held,  that  the  defendant  had  not  been  acquitted  upon  the  indict^ 
ment,  within  the  condition  of  the  recognisance,  and  therefore  the 
defendant  was  notjsntitled  to  have  the  costs  taxed. 

A  RULE  nisi  was  obtained  by  the  defendant  calling  on  the 
prosecutors  to  show  cause  why  the  defendant's  costs 
incurred  subsequently  to  the  removal  of  an  indictment  should  not 
be  referred  to  one  of  the  masters  of  the  Crown  Office,  to  tax  tho 
costs  to  be  paid  by  the  prosecutors  to  the  defendant  in  respect  of 
the  3rd,  4th,  5th,  6th,  and  7th  counts  of  an  indictment. 

The  Ist  and  2nd  counts  of  the  indictment  charged  the  defen- 
dant with  narrowing  and  obstructing  a  highway  by  maintaining 
a  wire  fence.  The  3rd  count  charged  that  certain  persons  had 
obstructed  another  highway  by  erecting  a  fence  and  planting 

(a)  Reported  by  T.  R.  Bbuhswateb,  Esq.,  Barrister-at-Law. 


e.  SO,  9,  5. 
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gras3  and  trees^  and  that  the  defendant  continued  the  obstrac-        Rio. 
tions.     The  4th^  5th^  6th,  and  7th  counts  charged  the  defendant      ^  ^' 

with    obstructing  a   highway   bj  maintaining  a  fence   and   a         

building  and  a  pond  which  had  been  deepened.  1892. 

A  writ  of  certiarari  was  obtained  by  the  prosecutors  to  remove  ^    ";      ._ 
the  indictment  into  the  High  Court  of  Justice,  the  prosecutors    Removal  of 
having  entered  into  a  recognisance  upon  the  condition  th)t,  if  indietment— 
the  defendant  should  be  acquitted  upon  the  indictment,  they  (the  CogU—Condi' 
prosecutors)  should  pay  to  the  defendant  all  the  costs  incurred  r^cognieancea 
subsequent  to   the   removal   of  the    indictment,   and   that  the    payment  of 
recognisance  should  then  be  void.  d^endanVt 

The  defendant   was  tried   at  the  summer  assizes  for   Mont-    ^^^y^^^io' 
gomeryshire  in  1891,  when  the  jury  found  a  verdict  of  guilty     removal— 
on   the  1st,  2nd,  and  3rd  counts  of  the  indictment,  and   not  Acquittal  on 
guilty  on  the  4th,  5th,  6th,  and  7th  counts.     The  verdict  on  the  '^'!^^^^^' 
(3rd  count  was  set  aside,  and  a  new  trial  ordered  as  to  the  offence  other  coyinteof 
charged  in  that  count.  tndtctin«nt— 

On  the  second  trial  the  defendant  was  acquitted.  ^t^s^7h^' 

The  defendant's  solicitors  applied  at  the  Crown  Office,  under 
rule  252  of  the  Crown  Office  Rules,  1886,  for  an  order  to  tax  the 
defendant's  costs  on  the  8rd,  4th,  5th,  6th,  and  7th  counts  of  the 
indictment  incurred  subsequently  to  the  removal  by  certiorari. 
An  order  was  refused,  on  the  ground  that  the  defendant  had 
not  been  acquitted  upon  the  indictment  so  as  to  be  entitled  to 
costs. 

The  defendant  then  applied  for  and  obtained  a  rule  nisi. 

By  16  &  17  Vict.  c.  30,  s.  5,  it  is  enacted  as  follows  : 

And  ivbereas  it  is  expedient  to  make  farther  provision  for  preventing  the  vexa- 
tious removal  of  indictments  into  the  Court  of  Qaeen*s  Bench  :  De  it  enacted  that 
ivhenever  any  writ  of  certiorari  to  remove  an  indictment  into  the  said  court  shall  be 
awarded  at  the  instance  of  a  defendant  or  defendants,  tbo  recognisance  now  by  law 
required  to  be  entered  into  before  the  allowance  of  such  writ  shall  contain  the  further 
provision  following;  that  is  to  say,  that  the  defendant  or  defendants,  in  case  he  or 
they  shall  be  convicted,  shall  pay  to  the  prosecutor  his  costs  incurred  subsequent  to 
the  removal  of  such  indictment  ;  and  whenever  such  writ  of  certiorari  shall  bo 
awarded  at  the  instance  of  the  prosecutor,  the  said  prosecutor  shall  enter  into  a 
recognisance  (to  be  acknowledged  in  like  manner  as  is  now  required  in  coses  of  writs 
of  certiorari  awarded  at  the  instance  of  the  defendant)  with  the  condition  following ; 
that  is  to  say,  that  the  prosecutor  shall  pay  to  the  defendant  or  defendants,  in 
case  he  or  they  shall  be  acquitted,  his  or  their  costs  incurred  subsequent  to  such 
removal. 

Rule  30  of  the  Crown  Office  Rales,  1886,  has  similar  provisions 
relating  to  the  removal  of  an  indictment  by  certiorari, 

Loehnis,  for  the  prosecutors,  showed  cause  against  the  rule. — 
The  defendant  has  no  right  to  have  these  costs  taxed.  The 
defendant  cannot  be  considered  to  have  been  acquitted.  The 
defendant  was  convicted  upon  the  indictment.  Until  16  &  17 
Vict.  c.  30,  there  was  no  power  to  make  prosecutor  pay  costs. 
The  right  to  costs  has  only  been  acquired  by  this  statuts.  The 
recognisance  was  entered  into  under  sect.  5  of  the  statute,  and, 
in  order  to  entitle  the  defendant  to  have  costs,  the  condition  of 
the    recognisance    must    bo    fulfilled.     The   condition    of   the 
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Reg.  recognisance  is  that  set  ont  in  the  latter  part  of  sect.  5  of  the 

g  '^-  statute,  viz.,  '^  that  the  prosecutors  shall  pay  to  the  defendant 

'  or  defendants,  in  case  he  or  they  shall  be  acquitted,  his  or  their 

1892.  costs  incurred  subsequent  to  such  removal.''     He  cited   Rex  v. 

Certi^ri—  "^^^^^^  (^  ^^  ^-  '^^)  >  ^^^  ^-  ^^^^dhouse  (1  Cowp.  325) ;  Reg. 

Removal  of  ^'  Hawdon  (11  A.  &  B.  143)  ;  Reg.  y,  Inhabitanta  of  East  Stoke 

indictment--  (6  B.  &  S.  536 ;  34  L.  J.  190,  M.  C). 

^'d^H^T'       ^'  Marshall,  for  the  defendant,  in  support  of  the  rule. — The 

recogniaancet  counts  or  charges  in  the  indictment  are  separable.     If  they  were 

payment  of  held  not  to  be  separable  a  vindictive  prosecutor  might  be  able  to 

d^endanVa  deprive  a  defendant  of  the  costs  of  an  expensive  prosecution  by 

removal^    indictment.     There  might  well  have  been  several  indictments 

Acquittal  on  here,  instead  of  several  counts  in  the  same  indictment.     The 

^'^^vicHonon^  defendant  having  been  acquitted  on  five  out  of  seven  counts  in 

o<h«rcoiin<«o/ the  indictment,  charging  several  distinct  offences,  the  rule  only 

indictment—  asks  for  costs  in  respect  of  the  five  counts  on  which  the  defen- 

c^oVs"**  ^*°*  ^^  acquitted.     The  word  of  sect.  5  in  16  &  17  Vict.  c.  30, 

'  *        are  "  in  case  he  or  they  shall  be  acquitted  '*  the  prosecutor  shall 

pay  his  or  their  costs  incurred  subsequently  to  the  removal  by 

certiorari :    {Myers  V.  Defries ;  Siddons  v.  Lawrence,  40  L.  T. 

Eep.  N.  S.  795;  4  Q.  B.  Div.  100;    4  Ex.  Div.  176;  48  L.  J. 

445,  Ex. ;  Castro  v.  The  Queen,  43  L.  T.  Rep.  N.  S.  78 ;  5  Q.  B. 

Div.  490 ;  49  L.  J.  747,  Q.  B. ;  44  L.  T.  Rep.  N.  S.  350;  (5  H. 

of  L.  Cas.  229 ;  50  L.  J.  497,  Q.  B.) 

Mathew,  J. — This  rule  must  be  discharged.  An  attempt  is 
now  made  for  the  first  time,  contrary  to  the  practice  of  the 
Crown  Office,  to  introduce  the  rules  applicable  to  the  civil 
procedure  into  that  of  the  criminal  law.  The  power  to  tax  costs 
in  cases  where  an  indictment  has  been  removed  by  certiorari 
depends  partly  on  the  statute  and  partly  upon  the  recognisance. 
The  5th  section  of  16  &  17  Vict.  c.  30,  provides  that  where  a 
writ  of  certiorari  shall  be  awarded  at  the  instance  of  the 
prosecutor,  the  prosecutor  shall  enter  into  a  recognisance  with 
the  condition  that  the  prosecutor  shall  pay  to  the  defendant,  in 
case  he  shall  be  acquitted,  his  costs  incurred  subsequently  to  the 
removal.  I  am  far  from  saying  that  the  court  may  not  have  a 
discretion,  in  cases  where  an  application  is  made  for  a  certiorari, 
to  make  a  special  order  with  regard  to  the  costs  of  a  particular 
pi'osecution ;  but  that  is  not  the  question  in  this  case.  In  the 
present  case  a  recognisance  has  been  entered  into  by  the 
prosecutors  with  the  condition  that  the  prosecutors  should  pay 
to  the  defendant,  in  case  the  defendant  should  be  acquitted  upon 
the  indictment,  the  costs  incurred  subsequently  to  the  removal  of 
such  indictment.  That  means,  acquitted  of  all  the  misdemeanours 
charged  in  the  indictment. 

Wbioht,  J.— <I  am  of  the  same  opinion,  and  for  the  same 
reasons ;  and  I  rely  especially  Upon  the  fact  that  the  practice  of 
the  Crown  Office  hitherto  has  been  uniform  in  not  taking 
separate  issues. 
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Solicitors  for  the  defendant  applying  for  the  rule^  Bobbins, 
Billing,  and  Co.,  agents  for  Willia7ns,  Gittins,  and  Taylor, 
Newtown,  Wales. 

Solicitors  for  the  prosecution^  against  the  rule,  Rowcliffes, 
Rawle,  and  Co.,  agents  for  O,  D.  Harrison,  Welchpool. 


QUEEN^S  BENCH  DIVISION. 

m 

Dec,  2  and  S,  1891. 

(Before  Lord  Colebidob^  C.J.  and  Wbiqht^  J.) 

Eeo.  t?.  Baker  AND  ANOTHER  (Justices)  and  Clarke,  (a) 

Medical  practitioner — Registered  Licentiate  of  Society  of  Apothe- 
caries, 1885 — Pretending  to  be  M.D,,  physician,  or  surgeon — 
Medical  Act,  1858  (21  ^  22  Vict,  c.  90),  s.  40. 

A  medical  practitioner  registered  as  Licentiate  ofSoc,  Apoth,  Lond. 
1885,  but  not  qualified  to  be  registered  as  M.D.,  physician ^  or 
surgeon,  under  the  Medical  Act,  1858,  plaxied  "  M,D.^'  after  his 
name  on  va^ccination  certificates,  and  in  other  ways  described 
himself  to  the  public  as  M.D.,  and  as  '^  physician''  and  *^  surgeon,'' 
in  some  cases  with  the  further  addition^  of  ^^  legally  registered 
practitioner  ": — 

Held,  that  he  could  be  convicted  of  wilfully  and  falsely  pretending 
to  be  a  doctor  of  medicine,  physician,  and  surgeon,  contrary  to 
sect.  40  of  the  Medical  Act,  1858. 

RULE  nisi  calling  upon  Alfred  Baker  and  Edwin  Henry 
Stringer,  Esqs.,  two  of  Her  Majesty^s  justices  of  the  peace 
for  the  county  of  Warwick,  and  Charles  Clarke,  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  the 
Queen^s  Bench  Division  three  several  records  of  convictions  under 
the  hands  and  seals  of  the  said  two  justices  dated  on  or  about  the 
28th  day  of  April,  1891,  whereby  Samuel  Edwin  Lambert  Smith 
was  convicted  (a)  for  unlawfully,  wilfully,  and  falsely  using  the 
title  of  doctor  of  medicine ;  (b)  for  unlav^uUy,  wilfully,  and  falsely 
using  the  title  of  physician ;  (c)  for  unlawfully,  wilfully,  and  falsely 
using  the  title  of  surgeon ;  and  why  the  said  convictions  should 
not  bo  quashed,  when  returned^  on  the  grounds  (1)  that  the  magi- 

(a)  Reported  by  MbbTiK  Lli  PBBtf  Eaq^  B«Tri8leM«t«Iiftw« 
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Rbq.        strates  had  no  jarisdiction  to  convict^  after  the  registration  of  the 
BAKnt  AKD    defendant  had  been  proved ;  (2)  that  the  convictions  were  bad  on 
AMOTHKR     ^^^  f^^^  of  them^  as  disclosing  no  offence  under  the  Medical  Act, 
( JniTion)  AMD  1858. 

Claeeb.         j^  appeared  from  an  affidavit  of  the  justices  tiiat  the  said 
1891.       Samael  Edwin  Lambert  Smith  was  convicted  of  the  three  several 

offences  above  stated^  by  the  said  justices  sitting  in  petty  sessions, 

Tsss^^!'  at  Aston,  in  the  county  of  Warwick,  on  the  28th  day  of  April, 
tending  to  he  1891>  upou  three  sommonses  on  the  information  of  Charles  Clarke, 

doctor  of     under  sect.  40  of  the  Medical  Act,  1858  (21  &  22  Vict.  c.  90). 
^IJ^*^^*?^^*       At  the  hearing  of  the  said  summonses  the  following  facts  were 
licmuiaieof  ©ither  proved   or  admitted  : — The  defendant,  the  said  Samuel 
Society  of    Edwin  Lambert  Smith,  was  a  registered  licentiate  of  the  Society 
'^^a^i^VS*  of  Apothecaries,  his  name  appearing  in  the  Medical  Register  for 
V^t  f  90,    1891  as  "  Lie.  Soc.  Apoth.  Loud.  1885."     He  had  filled  up  and 
e,  40.  '    signed  vaccination  certificates,  placing  the  letters  '^  M.  D.^'  after 
his  name,  and  *had  given  the  informant  Charles  Clarke,  at  his 
request,  a  certificate  in  duplicate  of  being  too  ill  to  work,  in  which 
he  signed  himself  as  ^^  M.  D.^^  and  had  appended  a  similar  signa- 
ture to  a  testimonial  for  the  purpose  of  an  advertisement  of  coca 
wine.  In  some  cases  the  defendant  had  added  the  words  ''  legally 
registered  practitioner''  to  the  letters  "  M.D.''     Over  the  door 
of  the. defendant's  surgery  in  large  letters  were  the  words  '^  Dr. 
Smith's  Branch  Surgery,"  and  over  the  window,  '^  Dr.  Smith, 
Physician  and  Surgeon.     Surgery  hours :  morning,  10.0  to  12.0; 
afternoon,  3.0  to  4.0.     Vaccination  daily.''     On  the  wall  to  the 
right  of  the  window  were  the  words,  "  Dr.  Smith,  Surgeon." 
On  the  wall  outside  the  defendant's  house  was  a  brass  plate 
inscribed,  "S.  E.  L.  Smith,  M.D.,  Physician  and  Surgeon,  &c." 
There  was  also  a  brass  plate  on  the  outer  entrance  door  inscribed, 
^*  Dr.  Smith,  Surgeon,  &c.,"  and  the  same  words  were  painted 
over  a  fanlight  above  the  door.     On  the  inner  vestibule  door  was 
another  brass  plate  inscribed  ^^  Mr.  S.  E.  L.  Smith,  Surgeon,  &c." 
For  the  defence  a  document  was  produced  purporting  to  be  a 
diploma  of  ^^The  Beach  Medical  Institute,  Indianopolis,  U.S. 
America,"  and  to  confer  upon  the  defendant  the  degree  of  doctor 
of  medicine. 

The  Medical  Act,  1858  (21  &  22  Vict.  c.  90),  an  Act  to  regulate 
the  qualification  of  practitioners  in  medicine  and  surgery,  after 
reciting  that  ''it  is  expedient  that  persons  requiring  medical  aid 
should  be  enabled  to  distinguish  qualified  from  unqualified  prac- 
titioners," provides  for  the  establishment  of  a  *'  General  Council 
of  Medical  Education  and  Registration  of  the  United  Kingdom," 
with  branch  councils  for  England,  Scotland,  and  Ireland,  and  for 
the  appointment  of  registrars  and  other  officers. 

By  sect.  31,  every  person  registered  under  the  Act  shall  be 
entitled  according  to  his  qualification  or  qualifications  to  practise 
medicine  or  surgery,  or  medicine  and  surgery,  as  the  case  may  be, 
in  any  part  of  Her  Majesty's  dominions. 

By  sect*  15,  every  person  possessed  at  the  time  of  the  passing 
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of  the  Actjand  (sabject  to  the  provisipns  thereinafter  contained) 
every  person  thereafter  becoming  possessed  of  anyone  or  more  of 
the  qualifications  described  in  the  schedule  A.  to  the  Act,  shall  on 
payment  of  a  fee    «    •    •    be  entitled  to  be  registered. 

Schedule  A.  is  as  follows  : 

1.  Fellow,  lioentiAto,  or  extra  licentiate  of  the  Royal  College  of  Physicians  of 
London. 

2.  Fellow  or  licentiate  of  the  Royal  College  of  Physicians  of  Edinbargh. 
8.  Fellow  or  licentiate  of  the  King*8  or  Qaeen's  College  of  Physicians  of  Ireland. 

4.  Fellow  or  member,  or  licentiate  in  midwifery,  of  the  Royal  College  of  Surgeons 
of  England. 

5.  Fellow  or  licentiate  of  the  Royal  College  of  Sargeons  of  Edinbargh. 

6.  Fellow  or  licentiate  of  the  facolty  of  physicians  and  sargeons  of  Glasgow. 

7.  Fellow  or  licentiate  of  the  Royal  College  of  Sargeons  in  Ireland. 

8.  Licentiate  of  the  Society  of  Apothecaries,  London. 

9.  Licentiate  of  the  Apothecaries  Hall,  Dablin. 

10.  Doctor,  or  bachelor,  or  licentiate  of  medicine,  or  master  in  surgery  of  any 
imiversity  of  the  United  Kingdom,  or  doctor  of  medicine  by  doctorate  granted  prior 
to  the  passmg  of  this  Act  by  the  Archbishop  of  Canterbury. 

11.  Doctor  of  medicine  of  any  foreign  or  colonial  university  or  college,  practising 
as  a  physician  in  the  United  Kingdom  before  the  1st  day  of  October,  1858,  who  shall 
produce  certificates  to  the  satisfaction  of  the  council  of  his  having  taken  his  degree 
of  doctor  of  medicine  after  regular  examination,  or  who  shall  satisfy  the  council 
under  sect  46  of  this  Act  that  there  is  sufficient  reason  for  admitting  him  to  be 
registered. 

Sect.  40  provides  as  follows  : 

Any  person  who  shall  wilfully  and  falsely  pretend  to  be,  or  take,  or  use  the  name 
or  title  of  a  physician,  doctor  of  medicine,  licentiate  in  medicine  and  surgery, 
bachelor  of  medicine,  surgeon,  general  practitioner,  or  apothecary,  or  any  name, 
title,  addition,  or  description,  implying  that  he  is  registered  under  this  Act,  or 
that  he  is  recognised  by  law  as  a  physician,  or  sargeon,  or  licentiate  in  medicine  and 
surgery,  or  a  practitioner  in  medicine,  or  an  apothecary,  shall  upon  a  summary  con- 
viction for  any  such  o£fence  pay  a  sam  not  exceeding  20/. 

Muir  Mackenzie,  for  the  magistrates  and  the  British  Medical 
Council^  against  the  rale. — The  magistrates  had  jurisdiction  to 
convict  the  defendant  upon  each  of  these  summonses.  There  is 
nothing  in  the  evidence  to  show  that  they  could  not  convict ;  for^ 
if  a  person  registered  in  respect  of  one  qualification  describes 
himself  as  if  he  was  registered  or  entitled  to  be  registered  under 
another  qualification,  as  the  defendant  undoubtedly  did  here,  the 
offence  is  committed,  and  he  must  suffer  the  penalty.  The  alleged 
American  diploma  is  no  defence,  even  if  genuine,  because  the 
Medical  Act,  1858  allows,  subject  to  certain  conditions,  a  foreign 
or  colonial  degree  of  M.D.  to  be  a  qualification  for  registration 
only  in  the  case  of  a  person  possessing  that  degree,  and  practising 
as  a  physician  in  the  United  Kingdom  at  the  time  when  the  Act 
was  passed.  The  defendant  in  this  case  has  none  of  the  qualifi- 
cations required  by  the  Act  to  entitle  him  to  be  registered  as 
M.D.,  physician,  or  surgeon.  Clearly,  therefore,  the  evidence 
shows  that  he  has  wilfully  and  falsely  used  each  and  all  of  these 
titles  for  the  purpose  of  medical  practice  in  a  manner  likely  to 
deceive  the  public.  The  offence  is  therefore  made  out  in  each 
case.  The  magistrates  had  jurisdiction,  and  the  convictions  on 
the  face  of  them  are  clearly  good.     He  cited  or  referred  to  Ellis 
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Rko.        v.  Kelly  (3  L.  T.  Rep.  N.  S.  331  ;  30  L.  J.  N.  S.  35,  M.  C. ;  6  H. 

^    «^-  &  N.  222) ;  Andrews  v.  Styrap  (26  L.  T.  Rep.  N.  S,  704) ;  Davies 

^JJ^r    V.  Makuna  (35  L.  T.  Rep.  N.  S.  314;  29  Ch.Div.  596). 

(JD8nGB8)AND      Havrisy  Q.C.  {R,  J,  Hodgson  with  him)  in  support  of  the  rule. 

Clabke.      — rpjjQ  registration  of  the  defendant  haying  been  proved,  there 

1891.        "^^  ^o  offence  committed  under  sect.  40,  and  the  magistrates  had 

-^ —        no  jurisdiction  to  convict.     It  is  contended  that,  when  once  a 

^M^p**^*  person  is  registered  under  the  Act  in  respect  of  any  qualification, 

tending  to  he  ^®  ™^7  ^^^  himself  what  lie  likes.     If  he  is   registered  as  the 
doctor  of     defendant  is  here,  as  a  licentiate  of  the  Society  of  Apothecaries, 

— R*^^*fa/^  London,  he  may  describe  himself  as  '^M.D.,*'  eras  "physician/' 

licerMate  of  ^^  ^  '^  suTgeon,"  without  committing  any  offence  under  sect.  40. 
Society  of     [Lord  CoLEBiDOE,  C.J. — He  is    only  registered  as    a  licensed 

Apotheca/riee  apothecary.  If  he  puts  ''  M.D.'^  after  his  name,  does  he  not 
Vict  c  90  f^B^^V'  pretend  to  be  a  doctor  of  medicine  ?  If  not,  then  the  Act 
«.  40.  '  is  a  powerful  instrument  of  mischief.]  It  may  be  a  defect  in  the 
Act,  but  being  registered  under  any  one  qualificatiou,  he  is 
entitled  to  practise  under  and  call  himself  by  any  other. 
[Weight,  J. — The  Act  clearly  prohibits  a  licensed  apothecary 
calling  himself  a  physician  or  surgeon.]  The  contrary  is  sub- 
mitted, if  he  is  registered.  The  reported  cases  appear  to  differ, 
and  to  be  inconsistent.  In  Ellis  v.  Kelly  {ubi  sup.),  as  reported 
in  6  H.  &  N.  222,  Pollock,  C.B.  says,  in  the  course  of  the  argu- 
ment, that  if  a  medical  practitioner  is  registered,  he  may  call 
himself  what  he  pleases.  [Lord  Coleridge,  C.J. — I  think  the 
reports  can  be  reconciled,  and  that  they  are  quite  inconsistent 
with  the  contention  that  a  man  registered  as  one  kind  of  practi- 
tioner may  describe  himself  as  another.  The.  general  scope  of 
the  Act  is  to  protect  the  public  against  the  fraud  and  deception 
of  persons  falsely  describing  themselves  as  physicians  or  surgeons. 
The  object  of  the  Act  is,  that  medical  practitioners  shall  be  duly 
qualified  and  registered.]  A  licensed  apothecary  is  duly  qualified, 
and  is  entitled  to  be  registered.  It  is  submitted  that,  being 
registered  under  the  Act,  the  defendant  has  committed  no  offence 
against  sect.  40 ;  therefore  these  convictions  are  bad,  and  the 
rule  should  be  made  absolute. 

Lord  Coleridge,  C.J. — This  was  a  rule  directed  to  the  justices 
of  Warwickshire,  calling  on  them  to  show  cause  why  a  writ  of 
certiorari  should  not  issue,  to  briug  up  three  convictions  for  the 
purpose  of  quashing  them.  They  were  convictions  of  a  gentle- 
man named  Smith,  who  in  a  great  many  cases  had  signed  docu- 
ments with  his  proper  name,  and  had  put  np  his  name  at  his 
house  and  surgery,  placing  after  it  the  letters ''  M.D.^'  and  some- 
times the  words '' physician  and  surgeon,''  and  *^  surgeon ;"  in 
some  cases  with  the  further  addition  of  "  legally  registered  prac- 
titioner.'' That  is  what  he  did,  and  it  is  admitted  4;hat  he  claims 
a  right  to  do  so.  He  is  a  man  who  is  registered  under  the 
Medical  Act,  1858,  and  the  question  is  whether  he  is  a  person 
who  comes  within  the  meaning  of  the  40th  section  of  that  Act, 
on  which  this  conviction  proceeded,  and  which  we  have  now  to 
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construe.     Now  he  is  registered,  and  no  doabt  correctly,  under        "Rto. 
the  Act,  as  a  licentiate  of  the  Society  of  Apothecaries,  which    g^^^^  ^j, 
would  make  him,  in  the   common  phrase,  an  apothecary ;  and      anotrkb 
being  registered  as  such  under  the  Act  he  has  not  signed  or  (Justices)  and 
posted  up  his  name  as  a  licentiate  of  the  Apothecaries  Company,      Clarkb. 
bnt  as  "  M.D/'  and  as  "  physician  and  surgeon/^     Now  he  says        1891. 
he  is  in  possession  of  a  degree  of  "  M.D.,"  not  of  any  of   the        — — 
uniyersities  mentioned  in  the    Act,   but    of  some  institute  at   ^nt^^^** 
Indianapolis,  in  America.     If  he  were  not  claiming  to  practise  i^nding  to  he 
and  to  take  privileges  under  the  Act,  he  would  have   a  perfect     dodorof 
right  to  put  *'  M.D.'^  after  his  name,  and  it  would  not  be  neces-  ^^*7*^'  ^^' 
sary  for  him  to  add  anything  to  show  that  it  was  not  a   degree    ucetUiate^of 
coiiferred  by  Edinburgh,  London,  Dublin,  or  any  other  place  but     Society  of 
Indianapolis.     But  he  has   put  ^'M.D.''  and  *' physician ''  and  ApothecarieM 
"surgeon''  after  his  name,  to  give  the  impression,  so  it  is   said,     ^^^  f  ^^ 
that  he  is   an  M.D.,  or  a   physician  or   surgeon  of  one  of  the        «.  40. 
universities  or  colleges  mentioned  in  the  Act.     Those  are  the 
facts.     A  man  who  is  an  American  M.D.,  and  licensed  by  the 
Apothecaries  Company  of  England,  and  registered  as  such  under 
the  Medical   Act    1858,    puts    after    his    name   "  M.D.''   and 
"physician  and  surgeon,"  and  "legally  registered  practitioner.'* 
The  question  is,  has  he  broken  this   Act  of  Parliament  ?     He 
clearly  is  not  an  M.D.  under  the  Act,  although  he  is  an  M.D.  in 
America.     Now   sect.  40  of  the  Act  says :  "  Any  person   who 
shall  wilfully  and  falsely  pretend  to  be,  or  take  or  use  the  name 
or  title  of  a  physician,  doctor  of  medicine,  .  .  .    surgeon,    .  .  . 
or  any  name,  title,  addition  or  description  implying  that  he  is 
registered  under  this  Act,  or  that  he  is  recognised  by  law  as  a 
physician,  or  surgeon,  shall  on  summary  conviction ''  be  liable  to 
a  penalty.     It  is  plain  that  this  gentleman  has  pretended  to  be  a 
doctor  of  medicine,  because  he  has  put  after  his  name  '^M  .D.,'' 
by  which  I  understand  everybody  to  mean  doctor  of   medicine^ 
and  he  has  stated  that  he  is  a  practitioner  under  the  Act,  there- 
fore anybody  looking  at  his  signature  would   assume  that,  being 
registered,  he  was  registered  as  M.D.     Now  the  argument   of 
Mr.  Harris,  driven  to  its  conclusion,  resulted  in  this,  that  a  man 
registered  under  the  Act  as  having  one  qualification  may  claim 
any  other  qualification  mentioned  in   the  40th  section   without 
incurring  the  penalty.     Now  I  must  say  myself,  I   think  that  a 
perfectly  monstrous   contention.     It  is    obvious  that  there  are 
different  qualifications  and  examinations  for  the  different  heads 
of  medical  practice,  and  that  those  to  which  a  doctor  of  medicine 
must  be  subject  and  upon  which  he  must  enter  are  quite  different 
from  those  required  for  an  apothecary ;  and  that  calling  yourself 
a  physician  because  you  are  an  apothecary  is  a  fraud  upon  the 
public,  and  the    very  thing  that  this  Act   of  Parliament   was 
intended  to  prevent.     It  was  intended   by  the  Legislature  that 
persons  who  employ  a  medical  practitioner  should  know  what 
sort  of  examinations  he   has  passed,  and  under  which  of   the 
various  heads  of  medical  practice  he  is  to  be  classed.    A  person, 
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Reg.        who  may  be  an  excellent  doctor   of  medicine^  may  be  an   abso- 
Baku  and    ^^^^^7  incompetent  sargeon^  and  if  he  pot  surgeon  after  hia  name 
ANOTHER     when  he  was  M.D.  only^  he  would  be  misleading  people ;  and 
(Ju8noB8)AND  that  is  a  thing  this  Act  of  Parliament  was  intended  to  prevent. 
Clahkb.      j^  my  yjg^  qj-  ^^q  construction  of  the  Act  the  magistrates  had 
1891.       jurisdiction  to   convict  this  gentleman^  and  we  have  an  authority 
•; —        in  the  neatest  and  shortest  possible  form  in  the  judgment  of  the 
YsM^P*^*'  present  Lord  Bramwell  in  the  case  of  EUis  v.  Kelly  {iibi  8up.), 
tending  to  he  decided  by  a  very  full  court  in  the  year  1860.     The  court  was 
doctor  of     unanimous  upon  the  pointy  and  the  sentence  of  Lord   Bramwell 
l«»e*^i«,#^  upon  which   I  rely,  is  this;  he  says:  "The  question   depends 
li^iatTof  opo^  ^^^  construction  of  sect.  40  of  the  Medical  Act,  1858.    That 
Soeitiyof    section  is  intended  to  protect  the  public  from  being  imposed 
'^^91*^^*90*  "P^^  ^y  personfl  untridy  representing  themselves  to  be  legally 
Viet  1 90     q^A^fi®^  medical  men.     It  appears  to  me  that,  on  the  true  con- 
f.  40.   '    Btruction  of  that  section,  if  any  person  wilfully  and  falsely  called 
himself  M.D.  he  would  be  liable  to  a  penalty,  though  he  was  in 
reality  a  member  of  the  College  of  Surgeons,  or  of  the  Apothe- 
caries Company,  and   was  so  registered.''     A  more   exact  and 
apposite  description  of  the  case  here,  although  it  was  delivered 
in  1860,  I  cannot  very  well  conceive.     Besides  the  authority  of 
Bramwell,  B.,  there  is  my  own  view  of  the  very  clear  construc- 
tion  of  the  statute.     I  am  of  opinion  that  this  rule  must  be 
discharged. 
Wright,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 
Solicitors :  in  sapport  of  the  rule,  Pridham  and  De  Gex ;  for 
the  British  Medical  Council,  Warren,  Gardner,  and  Murton ;  for 
the  justices,  Stibbard,  Gibson,  and  Co.,  for  Rowlands  and  Co., 
Birmingham. 


QUEEN'S   BENCH   DIVISION. 

Noi\  7  and  11,  1892. 

(Before  Pollock,  B.  and  Hawkins,  J.) 

HOBERTSON    AND   ANOTflEE    (apps.)    f.    JoHNSON    (rCSp.)   («) 

Fishery  Acts — Oysters — Close  time — Taken  in  foreign  waters — 
Relaid  in  English  waters — Storage — Fisheries  {Oyster,  Crab, 
and  Lobster)  Act,  1877  (40  ^-  41  Vict.  c.  42),  s.  4. 

The  Fisheries  {Oyster,  Crab,  and  Lobster)  Act,  1877,  enacts  by 

(a)  Reported  by  W.  II.  HoRSfALL^  Esq.,  Barrister-at-LaTr; 
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sect,  4  that  a  person  shall  not  sell  any  oysters  known  in  the  trade    Robbbtsoh 
as  ^^  deep  sea  oysters  '^  between  the  Ibth  day  of  Jwne  in  any  year  ^^  anothib 
and  the  following  4th  day  of  August ;  or  any  description  of     jomisoK. 

oysters  other  than  those  aforesaid  between  the  lAth  day  of  May        

in  any  year  and  the  following  4th  day  of  August,     Every  person        ^®^^* 
who  acts  in  contravention  of  this  section  shall  be  liable  to  a ' FUkery'Aets 
fine     .     .     .     Provided  that  a  person  shall  not  be  guilty  of  an "  —Oy$tera— 
offence  under  this  section  if  he  satisfies  the  Court  that  the  oysters  OIom  Beaton-^ 
alleged  to  have  been  sold  were  taken  within  the  waters  of  some  f^^^^^g^  wat&ra 
foreign  State,  ^French 

l^he  appellants  were  convicted  under  the  above  section  for  having  oyi e«r»  relaid 
sold  certain  oysters  on  the  4th  day  of  July,     The  oysters  had    *^^^J^5  ^ 
been  imported  from  France  and  laid  in  a  creek  of  the  river  no  ^  4i  VicU 
Medway,  where  they  remained  for  some  four  months  until  the    ^'  42, ».  4. 
appellants  required  them  for  sale  : — 

Held,  that  the  conviction  was  bad,  as  the  oysters  were  taken  within 
the  waters  of  a  foreign  State,  and  were  only  stored  in  English 
waters  until  they  were  required  for  u^e, 

THIS  was  a  case  stated  by  one  of  the  Aldermen  of  the  city 
of  London^  sitting  as  a  court  of  summary  jurisdiction^  on  the 
application  of  the  appellants,  who  were  dissatisfied  with  his  deter- 
mination as  being  erroneous  in  point  of  law,  as  hereinafter 
stated. 

At  the  Mansion  House  Justice-room,  in  the  city  of  London,  an 
information  was  preferred  by  Arthur  Johnson  (hereinafter  called 
the  respondent)  for  and  on  behalf  of  the  Fishmongers  Company 
under  the  statute  40  &  41  Yict.  c.  42,  s.  4,  against  Bobert  Myllis 
McKenzie  Robertson  (trading  as  Hole  and  Dodd)  and  Ernest 
John  Eason  (hereinafter  called  the  appellants)  and  against  one 
Henry  Eason,  charging  for  that  they  on  the  4th  day  of  July, 
1892,  in  the  city  of  London,  did  unlawfully  sell  100  oysters,  con- 
trary to  the  statute,  &c.,  which  information  was  there  heard  and 
determined  on  the  Sth  day  of  August,  1 892,  and  upon  such  hear- 
ing the  court  convicted  the  said  appellants,  and  adjudged  them 
to  pay  the  said  B.  M.  M.  Robertson  the  sum  of  21,  2s,  for  costs, 
and  the  said  Ernest  John  Eason  the  sum  of  10s,  The  informa- 
tion against  the  said  Henry  Eason  was  dismissed,  there  being  no 
evidence  that  he  sold  or  assisted  at  the  sale  of  the  said  oysters. 

Upon  the  hearing  of  the  said  information  the  following  facts 
were  either  proved  or  admitted  : 

That  on  the  4th  day  of  July,  1892,  during  the  period  of  close 
time  provided  by  the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act, 
1877  (40  &  41  Vict.  c.  42),  the  appellant,  Ernest  John  Eason 
(who  is  an  assistant  to  the  appellant  Bobertson)  sold  at  the  shop 
of  the  said  Bobertson,  at  120,  Pudding-lane,  in  the  said  city  of 
London,  100  oysters  for  the  sum  of  7s,  to  one  George  Alfred 
Hammond,  a  fish-meter  of  the  Fishmongers^  Company,  who  had 
asked  for  French  oysters  relaid  at  iStangate  Creek,  in  the 
Medway.     That  the  said  Bobertson  was  one  of  the  proprietors  of 
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BoBBBTBON    tho  busioess  carried  on  at  120^  Padding-lane  aforesaid,  and  was 

A^D  ANOTHBB  responsible  for  tho  sale  of  the  said   100  oysters.     That  these 

JoHNfiON.     oysters  were  not  "  Deep  Sea  Oysters/'  but  were  French  oysters, 

relaid  at  Stanrate  Creek  in  the  river  Medway.     That  the  said 

^2_'        100  oysters  so  sold  by  the  said  appellants  were  opened^  and  that 

Fishery  Acts  ouG  of  them  was  dead,  nine  were  spawning,  fifty-seven  had  just 

—Oysters-—   spawned,  and  the  remaining  thirty-three  were  in  fair  condition. 

Cl(^e  season—  That  foreign  oysters  differ  from  English  oysters,  but  the  French 

foreign  waters  ojatev  is  the  most  like  the  English  oyster  in  appearance  and  size. 

—French     That  it  is  a  practice  to  bring  over  French  oysters  in  February  or 

oysten  «^*<*  March,  before  the  hot  weather  begins,  and  relay  them  in  the 

^waters  —     water  on  a  muddy  bottom   at  some  fathoms   deep  at  Stangate 

40  4*  41  Vict.  Creek  aforesaid.     That  the  said  100  oysters  so  sold  were  a  portion 

c.  42,  8.  4.     of  those  brought  over  from  France  in  February  or  March^  and  so 

deposited  at  Stangate  Creek,  and  that  they  were  mature  oysters. 

That  the  oysters  so  brought  from  France  were  laid  with  due  care 

from  a  boat,  and  were  placed  in  a  particular  part  of  the  beds 

called  "  The  Shade."     This  part  was  entirely  empty  of  oysters  at 

the  beginning  of  February  last,  and  in  it  no  oysters  but  matured 

French  oysters  imported  in  February  or  March  were  placed.     The 

oysters  so  placed  in  the  '^  Shade  "  were  beaconed  off  from  other 

parts  of  the  grounds  occupied  by  the  appellant  Robertson,  from 

which  they  were  re-dredged  by  the  appellant  Kobertson^s  servants 

and  sent  to  his  London  shops  at  Pudding-lane  aforesaid,  as  and 

when  they  were  required  for  sale  there.     That  these  oysters  are 

brought  over  in  a  mature  state,  and  are  practically  fully  grown, 

and  if  used  at  the  time  they  were  imported  would  have  been  fit 

for   food.     It   was  proved  that   the   oysters    so  brought  were 

nurtured  at  the  said  beds,  and  that  if  they  were  not  placed  and 

nurtured  there  they  would  not  live.     That  the  nurture  of  these 

oysters  is  derived  from  the  water  and  natural  causes,  and  is  not 

effected  artificially.     That  French  oysters  relaid  in  the  waters  at 

Stangate  Creek  both  grow  larger  and  "  spat ''  and  spawn,  but 

that   such  spat   or   spawn  is   unproductive,  and   that  matured 

oysters  cannot  be  reared  from   the  spat   of   imported  French 

oysters.     At  Stangate  Creek   no   cultivation  of  the  spawn  of 

French  oysters  takes  place,  and  there  is  no  recognised  bed  or 

bank. 

It  was  contended  by  counsel  on  behalf  of  the  appellants  that 
they  had  committed  no  offence  against  the  statute  in  question,  as 
the  oysters  came  within  the  first  proviso  of  the  fourth  section, 
viz.,  that  they  were  '^  taken  within  the  waters  of  some  foreign 
state,'^  to  wit,  the  Bepublic  of  France ;  that  the  meaning  of  those 
words  was,  that  the  oysters  should  be  dredged  and  taken  within 
the  waters  of  some  State  outside  the  jurisdiction  of  the  said  Act, 
and  that  the  oysters  not  allowed  to  be  sold  in  close  time  are 
English  oysters  taken  within  the  jurisdiction  of  the  said  statate  j 
that  these  oysters  were  originally  "  taken  ^'  in  French  waters, 
and  were  merely  relaid  in  English  waters  at  Stangate  Creek, 
such  waters  being  used  merely  as  a  warehouse  for  storing  the 
oysters,  which  can  only  be  kept  in  water. 
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That  oysters  oannot  be  imported  in  the  sammer  time  direct    Robebtsozt 
from  the  foreign  state ;  that  they  would  die ;  they  are  therefore  ^^^  another 
imported  in  cold  weather  and  put  into  the  beds  at  Stangate     johnbox. 

Creek  to  keep  for  sale  duriug  the  close  time  of  English  grown        

oysters,  and  that  such  relaying  for  the  purpose  of  storage  is  not        J^* 
a  bedding  of  the  oyster  for  the  purpose  of  reproduction.  Fishery  Acts 

That  the  statute  was  passed  to  provide  a  close  time  for  English   —Oysters— 
oysters,  and  to  prevent    English   oyster  beds   from   becoming   Close  season 
impoverished,  and  that  the  words  "taken  within'^  ^^^^^^^^  ^  for^n  waters 
the  original  act  of  dredging  from  the  oyster  beds  wherein  the     —French 
oysters  exempted  from  sect.   4  had  been   cultivated,  and  had^Vf*^'  reiaid 
grown  from  spat  to  maturity.  *Zat^^ 

The  appellants  by  their  counsel  referred  to  the  case  of  Gtuyer  40  ^  41  Vict, 
V.  The  Queen  (60  L.  T.  Eep.  N.  S.  824;  23  Q.  B.  Div.  100),    c.42,i».4. 
which  was  a  case  under  the  Game  Act  (1  &  2  Will.  4,  c.  32),  as 
being  a  case  under  a  statute  which  he  considered  had  an  exactly 
similar  purpose  to   that  of  the   Fisheries  (Oyster,  Crab,  and 
Lobster)  Act,  1877. 

It  was  contended  by  the  Solicitor  of  the  Fishmongers  Com- 
pany, who  appeared  for  the  respondent,  that  the  Fisheries 
(Oyster,  Crab,  and  Lobster)  Act,  1877,  was  passed  in  con- 
sequence of  the  report  from  the  Select  Committee  on  Oyster 
Fisheries,  which  together  with  the  proceedings  of  committee, 
minutes  of  evidence,  appendix,  and  index  ordered  by  the  House 
of  Commons  to  be  printed  on  the  7th  day  of  July,  1876  (which 
was  referred  to  by  counsel  for  the  appellants  and  the  solicitor  of 
the  Fishmongers'  Company  for  the  respondent),  may  be  referred 
to  in  the  argument  of  this  case. 

The  Court  was  of  opinion  that  the  case  of  Ouyer  v.  The  Queen 
{uhi  8up.)y  above  quoted,  was  not  in  point,  the  game  having  been 
killed  in  the  country  from  whence  it  was  brought,  and  sold  in 
this  country  in  the  same  condition  as  it  left  the  foreign  state. 

That  the  oysters  reiaid  in  beds  so  described  were  alive  when 
brought  into  this  country,  and  that,  while  lying  in  English 
waters  of  four  months  or  thereabouts,  they  materially  changed  in 
their  condition,  and  could  not  be  treated  as  the  same  oysters  as 
if  they  had  been  sold  within  a  reasonable  period  of  their  being 
brought  from  foreign  waters  and  without  the  opportunity  of  such 
change  taking  place. 

That  the  said  appellants  had  not  satisfied  the  Court  that 
the  said  100  oysters  so  sold  as  aforesaid  were  within  the 
meaning  of  the  statute  "  taken  within  the  waters  of  some  foreign 
state.'' 

The  Court  was  also  of  opinion  that  the  oysters  having  been 
reiaid  in  English  waters  had  so  changed  their  condition  as  to 
render  them  to  a  large  extent  not  suitable  for  human  food,  as 
nine  were  spawning,  fifty-seven  had  spawned,  and  thirty-three 
only  were  in  fair  condition. 

Finally,  the  Court  was  of  opinion  that  the  statute  was  passed 
pot  only  to  proyide  ^  close  time  for  English  oysters,  but  to 
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itoBERTsoM    prevent  oysters  being  consumed  at  a  period  when  they  were  not 

ANi>  i^oTfiER  jQ  ^j^  edible  condition,  and  that  the  words  ^'  taken  within  the 

JoHKsoN.     waters  of  some  foreign  state  '^  meant  taken  for  the  purpose  of  as 

— -        early  consumption  as  the  time  of  transit  and  sale  would  permit, 

^f^'       and  the  Court  therefore  convicted  the  said  appellants  as  afore* 

Fishery  AcU  Said. 

—Oysters—  The  question  upon  which  the  opinion  of  this  Court  is  desired  is  : 
^^T^jSn*^""  Whether  the  said  alderman  upon  the  above  statement  of  facts 
foreign  waters  <^^^^  to  a  correct  determination  and  decision  in  point  of  law,  and 

—  Frevich    if  not  what  should  be  done  in  the  premises. 
"^ii^jL^Uih!^     The  Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877  (40  &  41 
^wate/s  ~     Vict.  c.  42)  provides : 

40  ^  41  Vict,      Sect.  4.  A  person  shall  not  seU,  expose  for  sale,  consign  for  sale  or  bny  for  sale : 

c.  42,  s.  4.     n^  any  oysters  known  at  the  passing  of  this  Act  as  "  deep  sea  oysters  '*  between  the 

fifteenth  day  of  Jane  in  any  year  and  the  following  fourth  day  of  Aagast ;  or  (2)  any 

description  of  oysters  other  than  those  aforesaid,  between  the  fourteenth  day  of  May 

in  any  year,  and  the  following  fourth  day  of  August. 

Every  person  who  acts  in  contravention  of  this  section  shall  be  liable  to  a  fine  not 
exceeding  two  pounds  for  the  first  offence,  and  ten  pounds  for  the  second  or  any  sub- 
sequent offence,  and  also  to  forfeit  aU  oysters  exposed  for  sale,  consigned  for  sale,  or 
bought  for  sale  in  contrarention  of  this  section :  Provided  that  a  person  shall  not  be 
guilty  of  an  offence  under  this  section  if  he  satisfies  the  court  that  the  oysters  alleged, 
to  have  been  sold,  exposed  for  sale,  consigned  for  sale,  or  bought  for  sale,— (1)  were 
taken  within  the  waters  of  some  foreign  state. 

Finlay,  Q.C.  {C.  Matthews  with  him)  for  the  appellants. — It  is 
submitted  that  the  magistrate  was  wrong  in  convicting  the  appel- 
lants. He  has  evidently  been  influenced  by  the  fact  that  some 
of  the  oysters  were  unfit  for  human  food,  but  that  has  nothing 
to  do  with  the  present  case.  These  oysters  were  brought  over 
from  France,  and  placed  in  the  shallow  water  at  Stangate  creek, 
merely  for  the  purpose  of  storing  them  until  they  were  required. 
The  statute  was  passed  to  protect  the  English  fisheries,  and 
specially  excepts  oysters  taken  from  the  waters  of  foreign  states. 
If  the  view  of  the  magistrate  is  right,  no  oysters  at  all  can  be 
sold  in  this  country  during  the  close  season.  It  has  been  held 
that  the  Game  Act,  1831,  does  not  apply  to  game  killed  in  a 
foreign  state,  and  it  is  submitted  that  the  same  argument  applies 
in  this  case  :  {Guyer  v.  The  Queen,  60  L.  T.  Rep.  N.  S.  824 ;  28 
Q.  B.  Div.  100.) 

Poland,  Q.C.  (Travera  Humphreys  with  him)  for  the  respon- 
dent.— The  question  is  whether  these  oysters  were  taken  within 
the  waters  of  a  foreign  state.  It  is  admitted  that  in  the  first 
instance  they  were,  but  they  were  subsequently  so  dealt  with 
that  they  were  in  July  taken  from  English  waters.  These 
oysters  were  placed  on  the  beds  in  Stangate  Creek  not  only  for 
storage,  but  in  order  that  they  might  bo  cultivated  and  nourished. 
If  they  had  been  kept  in  tubs  and  not  put  on  the  beds  they 
might  have  been  sold  with  impunity.  It  is  a  question  of  degree ; 
and  as  these  oysters  were  placed  in  tidal  waters,  it  is  submitted 
that  they  became  English  oysters. 

Finlay  in  reply. — This  bed  is  used  only  for  storing  these 
oysters,  which  do  not  breed  there. 
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Nov.  11. — Pollock,  B. — This  was  an  appeal  from  a  conviction    Robmtbo» 
by  one  of  the  Aldermen  of  the  city  of  London,  who  stated  a  case  ^^  amothb* 
for  the  opinion  of  this  Coart.     The  magistrate  convicted  the     Johnbox, 
appellants  upon  an  information    which  charged  that  they  did        — ;- 
unlawfully  sell  100  oysters  contrary  to  the  statute,  &c.     Now,  the        ^f^* 
statute  is  the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877  FUheryAcU 
(40  &  41  Vict.  c.  42),  and  it  provides  by  sect.  4  that  a  person  —Oytten— 
shall  not  sell,  expose  for  sale,  consign  for  sale,  or  buy  for  sale  (1)  ^^  v^^ 
any  oysters  known  at  the  passing  of  this  Act  in  the  oyster  trade /^i^f^  watw 
as  "  deep-sea  oysters  '*  between  the  15th  day  of  June  in  any  year     --French 
and  the  following  4th  day  of  August;  or  (2)  any  description  of  ^y^^  ^j^ 
oysters  other  than  those  aforesaid,  between  the  14th  day  of  May    *^atefi  — 
and  the  following  4th  day  of  August.     Then  there  follows  a  clause  40  ^  41  Vict, 
under  which  a  penalty  can  be  inflicted  upon  anyone  acting  in  con-    ^^  ^2, «.  4. 
travention  of  the  section,  and  also  a  proviso  which  enacts  that  a 
person  shall  not  be  guilty  of  an  offence  under  this  section  if  he 
satisfies  the  court  that  the  oysters  alleged  to  have  been  sold, 
exposed  for  sale,  consigned  for  sale,  or  bought  for  sale,  were  taken 
within  the  waters  of  some  foreign  State.     Now,  the  magistrate 
in  this  case  has  found  as  facts  that  the  appellant  did  sell  100 
oysters  in  the  city  of  London  on  the  4th  day  of  July,  1892 ;  that 
the  oysters  were  not  "  deep-sea  oysters,'^  but  were  French  oysters 
relaid  at  Stangate  Creek  in  the  river  Medway ;  that  when  they 
were  opened  one  of  them  was  dead,  nine  were  spawning,  fifty- 
seven  had  just  spawned,  and  the  remaining  thirty-three  were  in 
fair  condition ;  that  foreign  oysters  differ  from  English  oysters, 
but  that  the  French  oyster  is  most  like  the  English  oyster  in 
appearance  and  size ;  that  these  oysters  were  brought  over  in  a 
mature  state,  and  were  practically  fully  grown,  and  if  they  had 
been  used  at  the  time  they  were  imported  would  have  been  fit  for 
food ;  that  the  nurture  of  these  oysters  was  derived  from  the 
water  and  natural  causes,  and  was  not  effected  artificially.    Then, 
after  stating  what  the  contention  on  either  side  was,  the  magis- 
trate further  finds  that  the  oysters  relaid  in  beds,  as  described, 
were  alive  when  brought  into  this  conntry,  and  that  while  lying 
in  English  waters  for  four  months  or  thereabouts  they  materially 
changed  in  their  condition,  and  could  not  be  treated  as  the  same 
oysters  as  if  they  had  been  sold  within  a  reasonable  period  of 
their  being  brought  from  foreign  waters,  and  without  the  oppor- 
tunity of  such  change  taking  place ;  that  the  appellants  had  not 
satisfied  him  that  the  100  oysters  so  sold  as  aforesaid  were  taken 
within  the  meaning  of  the  statute  within  the  waters  of  some 
foreign  State.     He  then  goes  on  further  to  find  that  the  oysters 
having  been  relaid  in  English  waters  had  so  changed  their  con- 
dition as  to  render  them  to  a  large  extent  not  suitable  for  human 
food.     Now,  with  regard  to  that  finding,  it  seems  to  me  to  be 
quite  immaterial  to  the  question  raised  by  the  case,  but  it  also 
appears  that  the  mind  of  the  magistrate  was  influenced  by  the 
fact  that  some  of  the  oysters  were  not  fit  for  human  food.     The 
Act  with  which  we  have  to  deal  has  no  reference  to  the  question 
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II0BEBT8ON    whether  the  oysters  were  fit  for  haman  food,  though  there  are 
MffD  ANOTHKB  ^^her  Acts  which  deal  with  that  point.     That  finding  probably 
Johnson.     ^^  ^^^  magistrate  to  come  to  the  conclusion  at  which  he  arrived; 
—        Then  the  case  goes  on  to  state  that  the  Court  shall  have  power  to 
1^*       refer  to  the  report  of  the  Committee  of  the  House  of  Commons 
Fishery  Acts  ^n  Oyster  Fisheries.     That  report  of  course  does  not  assist  us  to 
—Oysters—  interpret  the  words  of  the  Act  which  was  passed  in  consequence 
^T  h^^  ^^  ^^®  report,  but  it  is  very  properly  referred  to  because  it  gives 
fereign  waters  *  tistory  of  the  trade  of  importing  oysters  from  foreign  States, 
—French    and  it  appears  therefrom  that  for  some  years  before  the  passing 
oysters  re^id  of  this  Act  there  was  a  very  large  bond  fde  trade  in  foreign 
*ioater8—     oysters.     Now,  the  statute  in  question  is   meant  to  deal  with 
40  ^  41  Vieti  fisheries,  for  it  is  entitled  ^'  An  Act  to  Amend  the  Law  relating 
c.  42, «.  4.     to  the  Fisheries  of  Oysters,  Crabs,  and  Lobsters,  and  other  Sea 
Fisheries,^'  and  does  not  mean  merely  to  deal  with  oysters,  crabs, 
and  lobsters  caught  in  any  particular  place,  but  to  preserve  them 
in  the  fishing  grounds  around  the  coast  of  this  country.  lam  clearly 
of  opinion  that  the  oysters  in  this  case  come  within  the  proviso  in 
sect.  4  and  were  taken,  within  the  meaning  of  the  Act,  within  the 
waters  of  a  foreign  State.     A  somewhat  similar  case  was  dealt 
with  in  Guyer  v.  The  Queen  (16  Cox  C.  C.  657;  60  L.  T.  Rep. 
N.  S.  824 ;  23  Q.  B.  Div.  100) ;  in  that  case  the  subject-matter  dealt 
with  was  dead  partridges,  imported  from  abroad  and  sold  in  this 
country,  and  which  were  never  alive  here ;  and  it  was  held  that 
the  Game  Act,  1831,  which  prohibits  a  person  licensed  to  deal 
in  game  from  having  in  his  shop  game  during  the  close  season 
did  not  apply  to  birds  killed  abroad.     Hawkins,  J.  in  his  judg- 
ment, in  that  case  said  :  ^'  It  seems  to  ns  that  it  might  well  be 
contended  that  a  partridge  which  never  was  alive  in  England,  but 
was  bred  and  killed  in  Russia,  cannot  be  truly  said  ever  to  have 
been  an  English  bird  of  game  within  the  contemplation  of  an  Act 
of  Parliament,  which,  so  far  as  regards  the  killing  or  taking  of 
game  birds  out  of  season,  could  only  refer  to  birds  killed  or  taken 
on  English  ground,  and  as  regards  the  traffic  in  game  out  of  the 
prescribed  season,  must  be  intended  to  refer  to  such  birds  only  as 
are  protected  by  the  close  season.'^     It  seems  to  me  that  the 
same  argument  applies  to  the  oysters  in  this  case,  and  the  ques- 
tion which  we  have  to  decide  is,  as  I  have  said,  whether  they 
were  '^ taken''    within  the  waters   of  some  foreign   State    or 
whether  they  were  ^Haken"   when  they  were  removed    from 
Stangate  Creek.     If  they  were  very  small  oysters  and  were  placed 
in  Stangate  Creek  so  that  they  might  be  nurtured  there  they 
might  come  within  the  second  category;  but  the  Act  clearly 
does  not  apply  to  oysters  which  are  kept  in  a  tub  for  a  few  days 
nor,  do  I  think,  does  it  apply  to  oysters  that  are  placed  as  these 
were  in  a  place  such  as  Stangate  Creek  for  a  short  time  for  the 
purpose  of  storing  them.     It  seems  to  me  to  be  all  a  question 
of  degree.     I  am  therefore  of  opinion  that  the  conviction  in  this 
case  must  be  quashed. 

Haweiiis,  J. — I  am  of  the  same  opinion.    The  intention  of 
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tbe  Legislature  in  passing  this  Act  was  evidently  to  create  a  close    Bobbrtbon 
time^  daring  which  oysters  should  not  be  taken  from  English  ^^  anotheb 
fisheries^  and  it  was  not  dealing,  as  indeed  it  has  no  power  to     jobnson. 

deal,  with  the  question  of  taking  oysters  Mrithin  the  waters  of        

foreign  states.     The  sole  question  which  we  have  to  decide  is,        ^^^ 
whether  these  oysters  were  taken  within  the  waters  of  a  foreign  fishery  Acts 
state,  within   the    meaning  of   the   proviso   in    sect.   4   of  the   —OysUn— 
Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877.     After  care-   ^**^*?"' 
fully  considering  this  question,  I  have  come  to  the  conclusion y^^^*  waters 
that  these  oysters  cannot  be  considered  as  being  taken  in  an     —French 
English  fishery,  but  that  they  are  for  all  intents  and  purposes  oyaters  relaid 
French  oysters.     It  is  clear  that  the  Legislature  contemplated    *^^!1 
oysters  being  brought  over  alive  to  this  country,  and  there  is  40  ^  41  Viet. 
nothing  to  prevent  a  person  receiving  them  and  selling  them  at    «•  42, «.  4. 
once.     If  they  may  be  brought  alive  into  this  country,  there  is 
no  reason  yrhy  they  should  not  be  stored  in  a  tank  or  other  con- 
fined building  until  they  are  wanted  for  use.     Under  such  cir- 
cumstances it  could  not  be  contended  that  they  were  taken  from 
an  English  fishery.  In  the  case  before  us  the  oysters  were  brought 
from  France  and  placed  in  Stangate  Creek,  where  there  were  no 
other  oysters,  and  the  place  where  they  were  put  was  marked  off 
from  the  rest  of  the  ground ;  there  they  remained  and  did  not 
breed,   and,   although   Stangate   Creek    covers   a    considerable 
number  of  acres  of  ground,  I  see  no  reason  why  oysters  should 
not  be  stored  there  as  they  would  be  in  a  smaller  space.     It 
seems  to  me  to  be  rather  a  question  of  fact  as  to  whether  they 
are  placed  there  merely  for  the  purpose  of  storage.     They  never 
assumed  any  other  character  than  that  of  French  oysters,  and 
therefore  I  cannot  see  how  any  penalty  attaches.     I  agree  that,  if 
they  were  brought  over  when  they  were  very  small,  and  were 
then  placed  on  a  bed  and  nurtured,  with  English  oysters  there, 
that  would  be  making  them  English  oysters,  and  would  be  within 
the  mischief  that  the  Act  intended  to  deal  with.     But  if  (and  I 
have  no  reason  to  suppose  the  contrary)  it  is  only  intended  to 
use  them  in  the  way  described  in  the  case  I  cannot  bring  myself 
to  think  that  the  Legislature  contemplated  dealing  with  such  a 
case.     I  therefore  agree  with  Pollock^  B.  that  this  conviction 
must  be  quashed. 

Conviction  quashed. 

Solicitors  for  the  appellants,  Howell  and  Burt, 

Solicitor  for  the  respondent,  C,  0.  Humphreys, 
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QUEEN^S  BENCH  DIVISION. 

Wednesday,  Nov.  2,  1892. 

(Before  Pollock,  B.  and  Hawkins^  J.) 

The  Apothecaries  Company  v.  Jones,  (a) 

Apothecary — '^  Acting  or  practising  ''  without  certificate — Penalty 
— Offence — Several  acts  on  same  day  only  one  offence — Apothe- 
caries Act  (55  Geo.  S,  c.  194),  s,  20. 

By  the  20th  section  of  the  Apotliecaries  Act  (55  Geo.  3,  r.  194), 
if  any  person  shall  act  or  practise  as  an  apothecary  vnthout 
having  obtained  a  certificate,  every  person  so  offending  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of  twenty  pounds. 
Three  separate  actions  were  brought  against  the  defendant  to 
recover  three  separate  penalties  for  having  treated  and  prescribed 
for  three  distinct  patients  on  three  separate  occasions  on  the 
same  day  without  having  a  certificate,  contrary  to  the  above 
section : — 

Held',  that  the  three  acts  of  practising  constituted  only  one  offence 
of  '^  acting  or  practising  ^'  within  the  meaning  of  the  section,  for 
which  only  one  penalty  could  be  recovered. 

THIS  was  an  appeal  by  the  Apothecaries  Company,  from  the 
judge  of  the  County  Court  of  Derby,  who  held  that  three 
separate  acts  of  prescribing  as  an  apothecary  on  the  same  day  con- 
stituted only  one  offence  within  the  meaning  of  the  20th  section 
of  the  Apothecaries  Act  (55  Geo.  3,  c.  194).  The  facts  and  argu- 
ments appear  sufficiently  from  the  judgments. 

Boydell  Houghton,  for  the  appellants  referred  to  The  Apothe^ 
caries  Company  v.  Bentley  (1  C.  &  P.  538) ;  Milues  v.  Bale  (33 
L.  T.  Rep.  N.  S.  174 ;  L.  Rep.  10  C.  P.  391) ;  Brookev.  Milliken 
(3  Dumford  &  East,  509) ;  The  Apothecaries  Company  v.  Burt 
(15  L.  T.  Rep.  0.  S.  257;  6  Exch.  363) ;  Reg.  v.  Hartley  (31 
L.  J.  232,  M.  C.) ;  Apothecaries  Company  v.  Nottinglmm  (34  L.  T. 
Rep.  N.  S.  76) ;  Apothecaries  Company  v.  Warburton  (3  B.  & 
Aid.  45). 

The  respondent  did  not  appear. 

Nov.  11. — The  following  written  judgments  were  delivered  : — 

Pollock,  B. — This  is  an  appeal  from  a  decision  of  the  judge  of 
the  Derby  County  Court,  in  an  action  by  the  Apothecaries  Com- 
pany, against  the  defendant  to  recover  penalties  for  his  practising 
as  an  apothecary  without  a  certificate.     By  the  Apothecaries  Act 

(a)  Reported  by  G.  H.  Gbakt,  Esq.,  BarriBter-at-Law. 
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(55  Geo.  3,  c.   194)^   provisions  are  made  for  the  education,        The 
examination^  and  admission  of  apothecaries ;  and  by  sect.  20  it  is  AporaBOiww 
enacted  that,  "  if  any  person  shall  act  or  practise  as  an  apothe-  ^^ 

Gary  in  any  part  of  Eagland  or  Wales  without  having  obtained       Jo^rss. 
such  certificate  as  aforesaid,  every  person  so  offending  shall  for        rrrr 

every  such  offence  forfeit  and  pay  the  sum  of  twenty  pounds.^'         1 

The  plaintiffs  sued  the  defendant  in  three  actions  to  recover  three  Apotheeariet 
penalties  for  three  alleged  offences,  in  attending,  advising,  and  Act—**  Acting^ 
prescribing,  and  supplying  medicines  to  three  different  patients,  Zuhout^certi^ 
on  three  separate  occasions  on  the  same  day«  In  the  first  case  ficate— 
one  Newman,  having  complained  to  the  defendant  of  a  pretended  Several  aet$ 
pain  in  his  throat,  the  defendant  examined  him,  and  gave  him  __^  q^  ^ 
some  medicine  and  pills.  Similar  evidence  was  given  in  two  c.  194,  «.  20. 
other  cases.  The  judge  held  that  these  acts  and  attendances 
constitnted  bnt  one  offence  under  the  statute,  and  imposed  only 
one  penalty.  In  the  other  two  cases  he  gave  judgment  for  the 
defendant,  upon  the  ground  that  only  one  offence  had  been  com- 
mitted. The  judge,  afber  finding  against  the  defendant  upon  the 
facts,  dealt  very  fully  with  the  law  of  the  case.  With  respect  to 
the  point  raised  before  us,  he  said  :  ''  The  question  I  have  to  deter- 
mine is  whether  under  these  words  the  advising  and  prescribing 
for  these  three  persons  consecutively  under  the  circumstances 
stated  constitutes  three  offences  or  one  offence  ?  The  words  of 
the  Act  appear  to  me  to  point  rather  to  an  habitual,  or,  at  all 
events,  a  continued  course  of  conduct,  than  to  an  isolated  act  as 
constituting  the  offence.  I  have  pointed  out  in  my  observations 
in  the  first  case  that  in  my  opinion  there  was  evidence  that  the 
treatment  of  Newman  was  a  part  and  a  particular  instance  of  an 
habitual  or  at  all  events  a  continued  course  of  conduct  on  the 
part  of  the  defendant,  and  consequently  that  an  offence 
within  the  meaning  of  the  Act  was  proved."  The  judge 
then  alludes  to  the  cases  decided  under  the  Apothecaries 
Act,  which  were  cited  before  him  and  also  before  us,  and  which, 
as  far  as  they  go,  are  mainly  in  favour  of  the  view  taken  by  him. 
I  should  have  been  content,  under  these  circumstances,  to  say  no 
more  than  that  I  agree  with  what  is  said  by  the  judge  below,  but 
that  during  the  argument,  counsel  for  the  appellant  called  our 
attention  to  the  fact  that  in  none  of  these  decisions  was  the 
matter  fully  argued,  and  that  they  were  founded,  no  doubt,  in 
great  measure  upon  the  well-known  judgment  in  the  case  of 
Crepps  V.  Burden  (Cowp.  640),  where  it  was  held  that  a  baker 
who  sold  a  number  of  hot  loaves  on  the  same  Sunday  could  not 
be  convicted  of  more  than  one  offence.  The  prescribing  for  and 
administering  medicine  to  different  patients,  he  argued,  could 
not  properly  be  compared  to  the  selling  of  different  rolls,  espe- 
cially as  in  the  former  case  an  offence  against  each  separate 
patient  would  seem  to  be  involved.  There  is,  no  doubt,  great 
force  in  this  remark,  and  it  might  afford  a  good  ground  for 
amending  the  provisions  of  the  Apothecaries  Act ;  but  as  that 
Act  now  stands,  its  provision  as  to  the  offence  created  by  it  is 
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Tbb        identical  with  that  of  the  Sunday  Trading  Act.     The  language 

^C^^  of  the  29  Car.  2,  c.  7,  is :  ''  Whosoever  shall  do  or  exercise  any 

v^  worldly  labour,  business,  or  work  of  their  ordinary  calling  on 

Jones.       the  Lord's  Day/'  &o.     That  of  the  Apothecaries  Act  is  :  "  If  any 

~:        person  shall  act  or  practise  as  an  apothecary/'  &c.     And  both 

"        Acts   go  on  to  provide  that  every  person  so  offending  ''shall 

Apptheearies  for  every  such  offence  forfeit,"  &c.     It  appears  to  me,  therefore, 

Aet^*'AcUng  ^q  be  clear  that,  however  the  subject-matter  and  character  of  the 

Zilhc^t^rH'  offo^ces  Created  by  the  two  statutes  may  differ,  they  are  both 

ficaie—     directed  against  an  habitual  or  continuous  courso  of  conduct, 

Beveral  mU  qj^^  jiq^  against  an  individual  act,  and  therefore  they  ought  both 

^5^^eo!^9   to  receive  the  same  construction.     The  appeal,  therefore,  ought, 

c.  194,  B.  20.'  in  my  judgment,  to  be  dismissed,  and  with  costs. 

.  Hawkins,  J. — I  am  also  of  opinion  that  the  County  Court  judge 
was  right  in  the  view  he  took  in  holding  that  the  advising  and 
prescribing  proved  against  the  respondent  constituted  in  law 
but  one  offence,  for  which  one  penalty  only  was  recoverable,  and 
that  consequently  the  respondent  is  entitled  to  our  judgment. 
Three  separate  actions  were  brought  by  the  appellants  against 
the  respondent  to  recover  under  the  20th  section  of  the  Apothe- 
caries Act  (55  Geo.  3,  c.  194),  three  separate  penalties  of  202.  by 
reason  as  now  alleged  that  thrice  in  one  day,  namely,  the  6th  day 
of  May,  1892,  he  had  acted  and  practised  as  an  apothecary  by 
giving  advice  and  medicine  to  three  persons  named  Newton, 
Eaton,  and  Page,  without  having  obtained  a  proper  certificate 
entitling  him  so  to  do.  In  the  first  of  these  cases  the  learned 
judge  gave  judgment  for  the  plaintiff  for  the  penalty  of  20L  In 
the  other  cases  he  gave  judgment  for  the  defendant,  upon  the 
ground  that,  although  either  case  might  have  been  relied  upon  to 
support  an  action,  and  all  three  cases  might  in  either  case  have 
beeu  proved  as  evidence  of  the  defendant's  infringement  of  the 
20th  section,  still  the  three  cases  together  formed  but  one  offence 
in  law  within  the  true  meaning  of  that  section.  The  material 
words  of  the  section  are  as  follows  :  '^  If  any  person  shall  act  or 
practise  as  an  apothecary  without  having  obtained  such  certifi- 
cate, every  person  so  offending  shall  for  every  such  offence  forfeit 
20Z."  It  may  be  convenient  here  to  add  that  the  same  section 
imposes  upon  any  unqualified  person  who  shall  act  as  assistant  to 
an  apothecary  to  compound  and  dispense  medicines,  for  every 
offence  a  penalty  of  5Z.  Were  there  no  authorities  to  assist  one 
in  forming  a  judgement  upon  the  case,  I  can  hardly  suppose  that, 
had  the  penalty  been  imposed  merely  for  practising  as  an  apbthe* 
cary,  it  would  have  been  seriously  contended  that  a  person  could 
have  been  convicted  of  more  than  one  offence,  even  though  in 
the  course  of  the  same  day  a  hundred  patients  had  been 
prescribed  for.  It  could  never  have  been  in  the  contemplation 
of  the  Legislature  that  each  day  during  which  a  person  illegally 
practised  should  be  divided  into  hours  or  minutes  during  each  of 
which  the  heavy  penalty  of  201.  would  be  incurred.  Nor  could 
it  have  been  the  intention  of  the  Legislature  that  each  individual 
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act  of  prescribing  sbould  be  deemed  sucb  separate  offence.     To        Thu 
practise  a  calling  does  not  mean  to  exercise  it  upon  an  isolated  AwrHBOAMtt 
occasion^  but  to  exercise  it  frequently^  customarily^  or  habitually.  „ 

See  Clark  v.  The  Queen  (52  L.  T.  Rep.  N.  S.  136  ;  14  Q.  B.  Div.       Jow. 
92),  in  which  it  was  held  that  to  render  a  person  liable  to  be        JTTT 

convicted  of  frequenting  a  public  place  with  intent  to  commit  a        [ 

felony  it  was  not  sufficient  to  prove  that  on  one  occasion  only  JLpothecarisi 

the  prisoner  was  in  the  place  with  intent,   but  it  ought  to  be  '^^*""  /?^.****ft 

shown  that  he  was    there   habitually.     And   though  it  is  true  J|J^f^]^j*^^|5i- 

each  individual  act  would  afford  cumulative  evidence  of  practis-     jUaU— 

i^g»  yst  bare  proof  of  one  individual  act  would   not  of  itself  ^^^^^^ 

amount  to  a  "  practising.^'     The  words  of  the  section,  however,  ^2.s,TgJ^ 

are  '*  act  or  practise  -/'  it  becomes  therefore  necessary  to  ascer-  c.  194, «.  20.* 

tain  the  meaning  of  the  word  '^  act "  as  there  used.     During  the 

argument  I  was  disposed  to  think  the  words  '^  act  or  practise  '^ 

were  used  synonymously,   and  I   am  not  sure  that  this  is  not 

the  correct  view.     Be  that   as   it   may,  another  interpretation 

may  be  given  to  the  word  equally  favourable  to  the  defendant. 

It  may  be  the  word  "acf  was  used  in  addition  to '^practise'' 

to  meet  the  case  of  persons  who  without  practising  habitually  as 

apothecaries  might  nevertheless  occasionally  act  as  such.   But  here 

again   the    Legislature   could   never    have  intended,   and    the 

language  of  the  section  does  not  force  one  to  such  a  construction, 

that  whilst  a  person  habitually  practising  without  a  certificate 

could  only  incur  one  penalty  each  day  he  so  practised  a  person 

who  did  not  habitually  practise,  and  therefore  was  not  so  grave 

an  offender,  should  nevertheless  be  liable  to  a  separate  penalty 

for  every  act  of  prescribing  without  limit  as  to  number.     In  other 

words  that  twenty  acts  of  practice  in  one  day  would  in  the  cc^e 

of  persons  habitually   practising  only  constitute-  one  offence, 

whereas  against  a  much  less  persistent  offender  each  act  might  be 

treated  as  a  separate  offence,  and  visited  with  a  separate  penalty. 

Applying  the  same  considerations  to  the  case  of  an  assistant  it 

seems  impossible  to  suppose  that  every  act  of  assistance,  for 

instance,  the  making  up  of  every  pill  or  mixture  could  be  visited 

with  a  separate  penalty  of  5Z.     Good  sense  revolts  at  the  idea  of 

such  a  construction  of  the  section.     Very  few  cases  are  to  be 

found  in  the  books  directly  touching  the  point  under  discussion, 

and  in  neither  of  them  is  the  point  actually  decided.     In  the 

Apothecaries  Company  y.  Bentley  (1  C.  &  P.  538)  LordTenterden 

expressed  his  doubts, ''  whether  a  fresh  penalty  attached  for  every 

acting  as   an  apothecary  towards  each   different  patient,   and 

whether  more  than  one  penalty  attached  for  a  continual  practising 

as  an  apothecary  though  the  party  attended  different  persons  as 

patients.'*     In  the  Apothecaries  Company  v.  Burt  (15  L.  T.  O.  S. 

257 ;  5  Ex.  363),  the  question  was  again  mooted,  but  it  was  not 

thought  necessary  for  the  Court  to  express  any  opinion  upon  it. 

I  must,  however,  obsorve^as  a  significant  fact  that  in  no  reported 

case  since  these  doubts  were  expressed  has  more  than  one  penalty 

been  recovered,  probably  for  the  reason  that  it  has  been  felt  that 
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TBI        Lord  Tenfcerden's  doabts  were  well  foanded.     The  case  of  Grepps 

^O^SJ^  V.  Burden  and  others  (1  Sm.  L.  Cas.  692)  is  a  valuable  authority 

y,  for  the  respondent.     It  is  true  that  case  was  determined  upon  the 

Jotttt.       construction  of  another  statute^  but  the  grounds  of  the  decision 

T~rz        are  applicable  to  the  case  before  us.     In  Grepps  v.  Burden  the 

'        plaintiff  had  been   convicted  in   four   separate  convictions  for 

Apothecarist  unlawfully  exercising  his  ordinary  calling  of  a  baker  by  selling 
Ad— *' Acting^  roUs  ou  Sunday,  the  10th  day  of  November,  1776,  contrary  to  the 
Zwi!^t^i.  st'^tute  29  Car.  2,  c.  7,  the  words  of  that  statute  being,  «  That  no 
fieate—-  tradesman  or  other  person  shall  do  or  exercise  any  worldly  labour, 
aeverai  aet$  busiuess,  or  work  of  their  ordinary  calling,  on  the  Lord's  Day.'' 
— w  flJo  8  ^*  ^*®  assumed  that  there  were  several  sales  by  the  plaintiff  of 
c.  194,  ff.  20.  rolls  on  the  Sunday  mentioned  in  the  convictions,  but  it  was 
urged  that  the  nature  of  the  offence  was  such  that  it  could  only  be 
committed  once  on  the  same  day,  and  that  if  the  plaintiff  had 
continued  baking  from  morning  till  night  it  would  still  be  but  one 
offence.  The  Court  held  that  this  was  so,  and  in  giving  judg- 
ment. Lord  Mansfield  stated  as  the  ground  for  it  that  ^'  the  offence 
is  exercising  his  ordinary  trade  on  the  Lord's  Day — and  that  with- 
out any  fractions  of  a  day,  hours,  or  minutes.  It  is  but  one  entire 
offence  whether  longer  or  shorter  in  point  of  duration ;  so  whether 
it  consist  of  one  or  a  number  of  particular  acts  the  penalty 
incurred  by  this  offence  is  five  shillings.  There  is  no  idea  con- 
veyed by  the  Act  itself  that  if  a  tailor  sews  on  the  Lord's  Day, 
every  stitch  he  takes  is  a  separate  offence,  or  if  a  shoemaker  or 
a  carpenter  work  for  different  customers  at  different  times  on 
the  same  Sunday,  that  there  are  so  many  separate  and  distinct 
offences.  There  can  be  but  one  entire  offence  on  one  and  the 
same  day."  Suppose  for  a  moment  the  20th  section  had  stated 
in  so  many  words  that  which  is  clearly  the  meaning  of  it,  '^if 
any  person  shall  on  any  day  of  the  week  act,  or  practice,  &c.," 
it  would  have  required  some  ingenuity  to  distinguish  the 
present  case  from  Grepps  v.  Burden.  The  same  reasons  which 
guided  the  court  in  Grepps  v.  Burden,  viz.,  that  the  offence 
created  by  the  statute  can  alone  be  made  the  subject  of  con- 
viction, the  overt  acts  done  in  the  commission  of  that  offence 
are  but  so  many  pieces  of  evidence — had  already  been  acted 
upon  in  the  cases  of  Marriott  v.  Shaw  (Com.  274)  and  Reg.  v. 
Mathews  (10  Mod.  26),  in  proceedings  to  recover  penalties  under 
Stat.  5  Anne,  c,  14,  s.  4,  which  forbade  the  keeping  by  unqualified 
persons  of  dogs  and  engines  for  the  destruction  of  game.  It 
was  there  sought  to  recover  a  separate  penalty  for  each  hare 
killed ;  but  it  was  decided  that,  the  offence  being  the  keeping 
and  using  of  the  dogs  for  the  forbidden  purpose,  only  one 
offence  could  be  committed  on  the  same  day,  and  that  the 
number  of  hares  killed  was  immaterial.  It  was  said  by  the 
Court  in  that  case,  *'  If  a  man  not  qnalified  go  a  hunting  and 
kill  ever  so  many  hares  upon  the  same  day  he  would  forfeit  but 
one  five  pounds,  for  it  is  but  one  offence."  This  may  be  further 
illustrated  by  taking  the  case  of  two  men  charged  each  with 
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using  a  gun  to  kill    game   without   a  licence.     If   they  shot        Thi 
through  a  whole  day  from  morning  till  night  each  would  be  ^o^JJj^" 
guilty  of  one  offence  only,  and  each  separate  use  of  the  gun  by  «. 

firing  a  shot  would  not  constitute  a  separate  offence.     If  it  were       Joms. 
otherwise,  a  man  who  fired  twenty  shots  would  incur  penalties       ]T^ 

amounting  to  1002.,  whilst  one  who  for  want  of  opportunity  only        \ 

fired  one  shot  would  only  subject  himself  to  a  fine  of  51.    None  ApothecarisB 
of  the  cases   cited   need  comment   beyond  that  which  I  have  '^c*--"^c**»HJ 
already  made.     I  do  not  wish  it  to  be  understood  that  in  cases  ^^^^J^ti- 
arising  under  the  Act  now  under  consideration,  the  fact  that  an     fieau— 
uncertificated  person  on  two  separate  days  prescribed  and  made   ^'•wr**  ^» 
up  medicine  for   different    persons  would  necessarily  justify  a  Vl^l^eo!^, 
conviction  for  a  separate  offence   on  each   day ;    for  it  is  not  c.  194, «.  20.* 
difficult   to  imagine  cases   in  which  acts  of  prescribing  and 
making  up  medicine  on  several  closely  following  days  might 
taken  together  afiFord  abundant  evidence  of   practising.      No 
such  conclusion  could  fiEdrly  be  drawn  if  the  acts  of  each  day  had 
stood  alone.    Again,  even  though  a  patient  be  attended  by  a 
person  clearly  practising  as  an  apothecary,  it  does  not  follow  that 
because  the  attendance,  prescription  for  and  supply  of  medicine 
to  such  patient  had  extended  over  two  days,  or  part  of  two  days, 
two  offences  must  necessarily  have  been  committed.    Take  the 
case  of  a  patient  to  whom  in  a  case  of  urgency  an  unqualified 
person  had  attended  continuously,  say  from  10  p.m.  one  day  to 
10  a.m.  on  the  following,  under  such  circumstances  I  should 
think  one  offence  only  would  be  committed,  for  all  would  be  one 
continuous  action.    This  view  might  bo  further  illustrated  by 
supposing  a  case  of  night  poaching  where  the  offender  com- 
menced his  offence  at  11  p.m.  and  continued  it  till  2  or  3  a.m. 
the  next  day.     It  is  idle  to  attempt  to  lay  down  a  golden  rule 
upon  the  subject.     Each  case  must  depend  upon  the  particular 
circumstances  attending  it.     In  the  present  case  I  have  already 
said  I  think  one  offence  only  was  committed,  and  I  agree  in  the 
very  sensible  and  sound  judgment  of  the  County  Court  judge. 
The  result  is,  that  I  think  this  appeal  should  be  dismissed  with 
costs. 

Solicitors  for  the  appellants,   Upton,  Atkey,  and   Upton,    for 
Johnson  and  Co.,  Birmingham. 
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QUEEN'S  BENCH  DIVISION. 

M<mday,  Oct  SI,  1892. 

(Before  Mathbw  and  Bruce,  JJ.) 

PuDNEY  (app.)  V.  EccLBS  (resp.).  (a) 

Oame — Sale  of  game  hilled  abroad — Necessity  for  excise  licence — 
Game  Act,  1881  (14-2  Will  4,  c.  32),  ss.  2,  4,  18,  28— The 
Game  Licences  Act,  1860  (28  ^  24  Vict.  c.  90),  s.  14. 

It  is  not  necessary  for  the  seller  of  game,  hilled  abroad,   and 

imported  into  this  country  for  sale,  to  take  out  an  excise  Ucence, 

though  the  game  be  of  the  same  species  a^,  and  v/ndistinguishahle 

from,  that  used  in  this  covmiry. 
The  Gams  Act,  1881  (1^2  Will.  4,  c.  32)  and  the  Game  Licences 

Act,  1860  (23  ^  24  Vict.  c.  90)   apply  only,  and  were  intended 

to  apply  only,  to  English  game, 
Guyer  v.  The  Queen  on  the  prosecution  of  the  Field  Sports 

Protection  Society  (16  Cox  0.  C.  657;  60  L.  T.Bep.N.8. 

824;  24  Q.  B.  Div.  100;  68  L.  J.  81,  M.  0.)  approved. 

THIS  was  a  special  case  stated  by  Mr.  Fen  wick,  one  of  the 
metropolitan  police  magistrates,  sitting  at  the  Southwark 
Police-court,  which  raised  the  question  whether  it  is  necessary 
for  a  seller  of  game  killed  abroad,  and  imported  into  this  country 
for  sale,  to  be  provided  with  an  excise  licence. 
The  case  was  stated  as  follows : — 

1.  The  respondent,  Richard  Eccles,  was  summoned  to  appear 
before  me  on  the  19th  day  of  June,  1892,  to  answer  an  informa- 
tion exhibited  by  order  of  the  Commissioners  of  Inland  Revenue, 
by  the  appellant,  Henry  Pudney,  an  officer  of  Inland  Revenue, 
which  charged  the  appellant  with  dealing  in  game  without 
having  in  force  such  a  licence  as  by  the  statute  in  that  behalf 
was  and  is  required,  contrary  to  the  statute  in  that  case  made 
and'provided. 

2.  After  hearing  the  case  I  dismissed  the  information,  and,  the 
appellant  being  dissatisfied  with  my  judgment  as  being  erroneous 
in  point  of  law,  I  now  state  this  case  for  the  opinion  of  the  Court 
of  Qneen^s  Bench. 

8.  Under  the  provisions  of  23  &  24  Vict.  c.  90,  s.  14  (1860) 
every  person  dealing  in  game  in  England,  Scotland,  or  Ireland, 
is  required  to  obtain  an  excise  licence  upon  payment  of  the  duty 
of  21.,  and  any  person  who  purchases,  or  sells,  or  otherwise  deals 

(a)  Reported  by  Hbmbt  Lbiqb,  Esq.,  Bgrriflter-at-Law. 
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in  game  before  he  obtains  sncb  a  licence  is  to  forfeit  the  sam  of      Pvonxy 
201.    By  24  &  25  Vict.  c.  91  (1861),  s.  17,  it  is  enacted  that  ^  T- 

The  said  penalty  shall  be  incmred  by  eyery  person  who,  under  the  proTisions  of  the  — 7 

qaid  Acts  so  referred  to  as  aforesaid,  ought  to  obtain  a  licence  from  the  jnstioes  of  the  1892. 

peace  to  deal  in  game,  and  who  shall  purchase  or  sell  or  otherwise  deal  in  game  before  

he  shall  obtain  a  proper  excise  licence  under  the  provisions  of  the  said  first-mentioned    Chime — 8ak 
Act»  "  to  wit,  28  &  24  Vict.  c.  90."  of  giime 

hilled  abroad 

4.  By  sect.  13  of  23  &  24  Vict.  c.  90,  all  the  clauses,  pro-      —^^^ 
visions,  and  penalties  of  1   &  2  Will.  4,  c.  32,  and  of  the  Act  j  ^2^ai.4, 
8  &  3  Vict.  c.  35  (which  Acts  were  applicable  to  England  only),  c.  32,  m.  2,  4*, 
relating  to  dealers  in  game,  and  to  the  selling  of  game  so  far  as       18,23 ; 
the  same  are  consistent  with  the  express  provisions  of  the  first  ^  t^^  ^^' 
mentioned  Act,  and  as  the  same  are  altered  or  amended  by  that     *     '   *     * 
Act,  are  to  extend  to  and  be  of  full  force  and  effect  in  and 
throughout  the  United  Kingdom,  and  are  to  be  observed,  applied, 

and  enforced  as  if  the  same,  so  altered  and  amended,  and  made 
consistent  with  the  express  provisions  of  that  Act,  had  been 
therein  repeated  and  specially  enacted. 

5.  Sect.  2  of  1  &  2  Will.  4,  c.  32,  enacts  that  the  word 
'^  game  '^  shall  for  all  the  purposes  of  that  Act  be  deemed  to 
include  ^' hares,  pheasants,  partridges,  grouse,  heath  or  moor 
game,  black  game,  and  bustards.'^ 

6.  At  the  hearing  of  the  said  information  it  was  proved  to  my 
satisfaction,  and  I  found  as  a  fact  that : 

Ist.  On  the  24th  day  of  March,  1892,  the  respondent  Eccles 
exposed  for  sale  in  his  shop  at  325,  Old  Kent-road,  a  hare  and  a 
brace  of  blackgame,  which  he  on  the  same  day  sold  to  the 
appellant. 

2nd.  The  respondent  at  the  time  of  such  sale  did  not  hold  an 
excise  licence  to  deal  in  game,  and 

3rd.  The  said  hare  and  blackgame  had  been  killed  abroad  (to 
wit  in  Bnssia)  and  imported  into  this  country  for  sale. 

7.  Evidence  was  given  as  to  the  possibility  of  distinguishing 
between  hares  and  blackgame  of  the  United  Kingdom  and 
foreign  hares  and  blackgame.  I  found  as  a  fact  that  the  brace 
of  b&ckgame  were  of  the  same  species  as  and  undistinguishable 
from  the  blackgame  found  in  the  United  Kingdom  and  named  in 
sect.  2  of  1  &  2  Will.  4,  c.  32,  and  that  the  hare  was  of  the  same 
species  as  and  undistinguishable  ^  from  the  hares  found  in 
Scotland  (commonly  called  '^  blue  hares  ^')  and  named  in  sect.  2 
of  1  &  2  Will.  4,  c.  32. 

8.  It  was  contended  on  behalf  of  the  respondent  that,  the  hares 
and  blackgame  having  been  killed  in  Russia  and  imported  into 
this  country  for  sale,  it  was  not  necessary  to  have  an  excise  licence, 
and  in  support  of  this  contention  the  case  of  Ouyer  v.  The  Queen 
(16  Cox  C.  0.  657;  60  L.  T.Rep.  N.  S.  824;  23  Q.  B.  Div.  100; 
58  L.  J.  81,  M.  C.)  was  cited. 

9.  For  the  appellant  it  was  contended  that  an  excise  licence 
was  necessary,  and  that  the  provisions  of  the  law  with  regard  to 
excise  licences  for  dealing  in  game  were  distinct  from  those  which 

Q  Q  2 
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PvoKXT     had  for  their  object  the  preservation  of  game  in  this  country^ 
jj^j^^g^      and  the  case  of  Harnett  v.  Miles  (48  J.  P.  465)  was  cited  in 

•  support  of  that  contention. 

LS)3 .  10.  I  was  of  opinion  that  on  the  facts  proved  as  aforesaid  no 

Gamo^B  u  ®^^^^®  licence  was  required  by  the  respondent^  and  I  therefore 

of  game      dismissed  the  information. 
hiOed  abroad      The  question  for  the  opinion  of  the  court  is^  whether^  under 
•— J9sotM     ^jjQ  above   circumstances^  the   respondent  was   guilty  of    the 
1^2  WiU.  4,  offence  charged  against  him. 

c.  32,  88.  2,  a]  By  1  &  2  Will.  4 J  c.  32^  s.  18^  the  justices  are  required  to  hold 
2S  i^2?F*cf  *  special  session  yearly  for  granting  licences  to  persons  to  deal 
c.  90  «.  14.  ^^  game  ^^  empowering  the  person  to  whom  such  licence  shall  be 
granted  to  buy  game  at  any  place  from  any  person  who  may  law- 
fully sell  game  by  virtue  of  this  Act^'^  that  is^  from  any  person  who 
shall  have  obtained  an  annual  game  certificate  (sect.  17),  ''and 
also  to  sell  the  same  at  one  house,  shop,  or  stall  only  kept  by 
him.''  The  form  of  the  licence  is  given  in  schedule  A  of  the  Act, 
and  is  as  follows  : 

At  a  special  seflsion  of  the  jo&tioeB  of  the  i)eaoe  of  the  county  of  (or  Riding, 

dMS.,  aa  the  case  may  be)  acting  for  the  diyiuon  of  (or  otherwise,  as  the  case  may  be) 
in  the  said  county  holden  at  in  the  said  on  the  day  of  in  the 

year  .    We  being  juBtioes  acting  for  the  said  asBembied  at 

the  said  epeoial  seBsion  do  hereby  anthoriae  and  empower  A.  B.  of  (here  insert 

the  name,  description,  and  place  of  residence,  Ac.)  being  a  householder  Tor  the  keeper 
of  a  shop  or  stall  as  the  case  may  be)  to  buy  game  from  any  person  authorised  to  seU 
game  by  yirtue  of  an  Act  passed  in  the  second  year  of  the  reign  of  King  WiUiam  IV., 
entitled,  "^  An  Act  to  amend  the  laws  in  England  relative  to  game ;  "  and  we  do  also 
authorise  and  empower  the  said  A«  B.  to  sell  at  his  house  (shop  or  stall)  any  game  so 
bought,  proYided  that  the  said  A.  B.  shall  affix  to  some  part  of  the  outside  of  the  front 
of  his  house  (shop  or  stall),  and  shall  there  keep  a  board  having  thereon,  in  dear  and 
legible  characters,  his  Ohristian  name  and  surname,  together  vrith  the  following  words, 
"Licensed  to  deal  in  game.'* 


Then  by  sect.  14  of  23  &  24  YicL  c.  90,  it  is  provided  that 

Every  person  who  shall  have  obtained  any  licence  to  deal  in  game  from  the  justices 
of  the  peace  under  the  proyisions  of  the  said  two  several  Acts  in  the  preceding  clause 
mentioned  (1  d;  2  Will.  4,  c.  82,  and  2  &Q  Vict.  c.  85),  shall  annually  and  during  the 
continuance  of  such  licence,  and  before  he  shall  be  empowered  to  deal  in  game  under 
such  licence,  obtain  a  further  licence  to  deal  in  g&me  under  the  Act  on  payment  of  the 
duty  hereby  charged  thereon,  and  if  any  person  obtaining  a  licence  from  the  said  Justices 
as  aforesaid  shall  purchase,  or  sell,  or  otherwise  deal  in  game  before  he  shall  obtain  a 
licence  to  deal  in  game  under  the  provisions  of  this  Act,  he  shall  forfeit  the  sum  of 
twenty  pounds. 

By  sect.  15  of  the  said  Act  (23  &  24  Vict.  c.  90) : 

No  licence  to  deal  in  game  shall  be  granted  under  the  provisions  of  thia  Act  to  any 
person,  except  upon  the  production  of  a  licence  for  the  like  purpose  duly  granted  to 
him  by  the  justices  of  the  peace  as  aforesaid  and  then  in  force. 

Banckwerta  for  the  appellant  revenue  officer. — The  game- 
dealer's  licence  is  required  during  any  part  of  the  year.  It  was 
always  required  for  selling  hares  even  before  a  close  season  was 
instituted^  and  it  has  nothing  to  do  with  the  preservation  of 
game  or  with  the  close  season.  To  allow  a  man  to  sell  foreign 
game  without  an  excise  licence  would  make  a  distinction  in 
favour  of  foreign  game  which  the  Legislature  has  not,  and  could 


OBIMINAL  LAW  CASES.  597 

not  have  contemplated.  The  learned  magistrate  has  misconstraed      Puditbt 
the  case  of  Guyer  v.  The  Queen  (60  L.   T.  Rep.  N.    S.  824;      j^^ 

23  Q.  B.  Div.   100).     That  case  was  decided  on  sect.  4  of  the        ' 

statate  (1  &  2  Will.  4,  c.  82),  solely  on  the  ground  that  the        1892. 
object  of  that  section   was  the    preservation    of  game.     Later  ^         '-  , 
sections  of  the  same  Act,  however,  have  a  different  object,  namely      ^  gatne 
that  of  raising  a  revenue,  as  was  decided  with  regard  to  sect.  23  hUUd  abroad 
in  the  case  of  Sav/nders  v.  Baldy  (13   L.  T.  Rep.  N.  S.  322 ;     ^T^^^ 
35  L.  J.  71,  M.C.).     Sect.  14  of  23  &  24  Vict.  c.  90,  is  a  revenue  1^2  wai.  4, 
section,    and  the  excise   licence   is   reauired  in  order  to  sell  c.  82,  t$,  2, 4, 
game  of  any  description.     The    form   01    the  licence   given  in       ^'jl^ir*-* 
schedule  A.  to  1  &  2  Will.  4,  c.  32  is  abolished  by  23  &  24  Vict,  ^l  fo^  {^' 
c.  90,  and  the  present  form  is  merely  a  licence  to  deal  in  game 
generally. 

Sutton,  for  the  magistrate,  was  not  called  upon  to  argue. 

No  one  appeared  on  the  part  of  the  respondent. 

Mathkw,  J. — I  am  of  opinion  that  the  magistrate's  decision  was 
right.  The  question  is  whether  an  excise  licence,  which  the 
person  did  not  possess,  is  necessary  to  enable  him  to  sell  birds 
which  have  not  been  killed  in  the  United  Kingdom.  The  argu- 
ment with  which  Mr.  Dankwerts  strenuously,  but  ineffectually, 
dealt,  is  that  the  whole  scheme  of  the  legislation  contemplated 
by  the  Act  of  Will.  4,  was  to  deal  only  with  English  game,  and 
that  the  later  Acts  must  be  viewed  by  the  light  of  the  earlier. 
Now  if  we  turn  to  the  form  of  the  licence  given  in  schedule  A. 
appended  to  the  Act  of  Will.  4,  the  construction  of  the  section 
becomes  perfectly  plain.  The  licence  authorises  the  licensee  to 
buy  ffame  from  any  person  authorised  to  sell  game  by  virtue  of 
the  Act  (that  is  any  person  who  has  taken  out  an  annual  game 
certificate),  and  to  sell  any  game  so  bought.  The  form  clearly 
shows  that  the  licence  applies  only,  and  was  intended  to  apply 
only,  to  English  game.  The  subsequent  statutes  extended  the 
provisions  of  1  &  2  Will.  4,  c.  32,  but  we  can  g^ve  no  effect  to 
these  revenue  sections  outside  the  scope  of  the  Act  by  which  it 
oould  not  be  intended  to  raise  a  revenue  except  in  respect  of 
the  certificates  and  licences  contemplated  by  it.  Then  it  is  said 
that  the  statute  of  1860  (23  &  24  Vict.  c.  90)  shows  an  intention 
to  raise  a  revenue  from  the  sale  of  game  of  any  description,  but 
on  turning  to  the  Act  itself,  it  is  clear  that  it  refers  to  the 
earlier  Acts  which  are,  as  it  were,  incorporated  with  it.  Sect.  17 
of  23  &  24  Vict.  c.  90,  says  as  follows :  [His  Lordship  read  the 
section.]  The  reasoning  of  Hawkins,  J.  in  the  case  on  which  the 
magistrates  acted  is  to  my  mind  quite  correct,  and  the  conse- 
quence of  acting  otherwise  would  be  absurd.  I  cannot  suppose 
for  a  moment  that  the  Legislature  intended  any  such  preposterous 
construction  as  that  for  which  the  appellant  has  contended 
here. 

Bbucx,  J. — I  am  of  the  same  opinion.  The  whole  series  of 
statutes  must  be  read  together,  the  later  in  the  light  of  the  earlier. 
I  thi^  that  the  reasoning  of  Hawkins,  J.  in  me  case  to  which 


598 


CRIMIKAL  LAW  CASES. 


PUDNBY 

V. 
EOOLBB. 


1892. 


Game — Sale 
of  game 

Idllei,  abroad 
— Excise 
licence  — 

1^2TrtU.4; 

c.  32,  98.  2,  4, 
18, 23 ; 

28  4-  24  Vict 
c.  90, «.  14. 


reference  has  been  made  is  rights  and  that  the  decision  of  the 
magistrate  in  this  case  mast  therefore  be  affirmed. 

Appeal  dismissed^ 
Solicitor  for  the  appellant^  Solicitor  of  Inland  Revenue, 
Solicitor  for  the  magistrate^  Solicitor  to  the  Treasv/ry^ 
The  respondent  was  not  represented. 


EPIPHANY  QUABTER  SESSIONS. 

BEDFOBDSHIfiE. 

Wednesday y  Jan,  4, 1893. 

I^EG.  V.  John  Buttebfield,  sen.  and  John  Buttbbfield^  jun.  (a) 

Poundbreach — Indictable  offence — Cattle  seized  umder  warrant  of 
distress  for  rent  and  placed  in  inclosed  field — Removal  of  cattle 
from  field. 

It  is  an  indictable  offence  to  rescue  cattle  seized  under  a  distress 
warrant  for  rent  and  impou/nded  in  an  inclosed  field, 

THE  defendants  were  indicted  for  haying  on  the  13th  day  of 
November^  1892^  at  Kadnell^  in  the  parish  of  FelmershAm, 
in  the  county  of  Bedford^  broken  a  certain  pound  and  rescued 
therefrom  five  heifers  and  three  cows  which  had  been  distrained 
upon  for  rent  and  duly  impounded. 

It  was  proved  that  the  defendant  John  Butterfield  the  younger 
was  the  occupier  of  agricultural  land  at  Badnell^  the  landlady 
being  Mrs.  Mary  Ann  Stafford^  the  prosecutrix. 

On  the  12th  day  of  November,  1892,  hll,  was  owing  to  the 
prosecutrix  from  that  defendant  for  rent  which  had  accrued  due. 
On  that  day  she  signed  a  warrant  of  distress  authorising  one, 
Frederick  Winser,  a  bailiff  duly  certified  under  the  Law  of 
Distress  Amendment  Act,  1888,  to  levy  a  distress  for  the  rent  on 
the  demised  premises.  On  the  same  day  Winser  went  to  the 
premises  and  saw  the  elder  defendant,  but  not  his  son  the  tenant. 
Winser  told  the  elder  defendant  he  had  come  for  the  rent,  and 
asked  to  see  his  son.  The  father  replied  that  he  himself  had 
nothing  to  do  with  the  rent,  which  was  his  son's  affair,  and  that 
he  was  not  there.  Winser  then  went  round  the  land  with 
Edward  Stafford,  the  prosecutrix's  husband,  and  took  an  inven- 
tory in  his  book^  which  was  produced.     The  inventory  included 


(a)  Reported  by  Obaslib  L.  Attsibobouob,  Esq.,  BarriBter-ftt-Law. 
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the  catiJe  mentioned  in  the  indictment  which  were  at  the  time  in        Reg. 
a  field  called  the  Home  Close.     Winser  then  retamed  to  the  .       ^' 
house  and  told  the  elder  defendant  that  he  had  seized  the  cows,    foslo,  bkn., 
horses,  and  all  that  there  was  on  the  farm.     He  offered  to  read     and  .Torn 
his  inventory  to  him,  but  the  defendant  said  he  did  not  wish  to  Bo""*"™^! 

hear  it.     Winser  then  left  the  premises  to  fetch  a  man  to  remain        1 

in  possession,  leaving  Stafford  on  the  premises  with  the  warrant.        1892. 
Winser  retamed  later  in  the  day  with  one  Frederick  Boase.     He  p^JIlZL   ; 
took  Boase  ronnd  the  farm  and  checked  the  inventory  with  him,  -^indActdble 
and  then  he  and  Stafford  went  away  leaving  Boase  in  possession,      offence— 
and  deUvering  to  him  the  distress  warrant.  .  ^**^^j^ 

Between  5  and  6  p.m.  Boase  &stened  the  latch  of  the  gate  where  ^^suMeiBney 
the  cattle  were,  bat  it  did  not  appear  that  they  were  secured  in  of  impownd- 
any  other  way.     He  then  left  to  get  some  refreshment,   and         ^^* 
returning  to  the  field  between  8  and  9  p.m.  he  found  the  cattle 
were  still  there.  He  then  went  to  his  lodgings  in  the  neighbouring 
viUage,  and  remained  there  all  night. 

On  the  following  morning  between  7  and  8  a.m.  Boase  went 
to  the  field  and  found  that  the  cattle  were  not  there,  nor  were 
they  on  any  other  part  of  the  farm. 

Between  5  and  6  a.m.  of  that  morning  both  the  defendants 
were  met  by  a  police  constable  on  the  road  to  Wilden  aud  about 
five  miles  from  the  demised  premises.  They  were  driving  the 
cattle  in  question  towards  Wilden,  and  in  answer  to  a  question  by 
the  constable  the  younger  defendant  said  they  came  from  Thur- 
leigh,  which  was  untrue.  The  defendants  took  the  cattle  to  the 
premises  of  a  farmer  named  Mitchell  at  Wilden,  and  with  his  per- 
mission left  them  there  all  that  day  and  the  greater  part  of  the 
night.  They  sold  two  of  the  cattle  to  Mitchell  and  went  away 
with  the  other  six  early  the  next  morning.  These  six  cows  had 
not  since  been  heard  of.  The  other  goods  distrained  upon  were 
not  nearly  sufficient  to  cover  the  rent  which  was  due. 

W.  H.  B.  Lindsell  for  the  defendants. — Firstly,  poundbreach  is 
not  now  an  indictable  offence  oven  if  it  were  so  in  former 
times.  It  is  not  mentioned  in  Archbold^s  Criminal  Pleading  and 
Evidence.  In  Russell  on  Crimes^  5th  edit.,  vol.  1,  p.  560,  it  is 
only  said  that  '^  the  forcibly  rescuing  goods  distrained  and  the 
rescuing  cattle  by  the  breach  of  the  pound  in  which  they  have 
been  placed  have  been  considered  as  offences  at  common  law  and 
made  the  subject  of  indictment.^^  No  case  can  be  cited  of  a 
prosecution  for  poundbreach  following  a  distress  for  rent.  A 
remedy  for  summary  conviction  is  provided  by  6  &  7  Vict.  c.  30, 
in  the  case  of  a  rescue  of  cattle  distrained  for  trespass  damage 
feasant.  The  treble  damages  and  costs  which  the  landlord  may 
recover  by  action  under  2  Will.  &  M.  c.  5,  s.  4,  if  goods  dis- 
trained for  rent  are  rescued  is  a  sufficient  protection  and  no 
indictment  will  now  lie  in  such  a  case.  Formerly  all  ponnds 
were  public,  and  it  might  perhaps  have  been  then  said  that 
poundbreach  was  an  offence  against  public  justice  and  indictable 
as  such.    Bat  since  11   Qeo.   2,  c.   19,  which   authorised  an 
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Rbo.       impounding  on   the  demised  premises^  it  cannot  be  said  that 

g*  to  remove  goods  from    such   a  private   pound   is    an    offence 

muD  fflw!""  agftinst  the   public.     This   distinction   between  a  public    and 

AND  John    a  private  pound   is  pointed  out  by  Hawkins^  J.  in   Chreen  v. 

B^J^™'   Duckett  (48   L.   T.  Rep.  N.  S.  677;   L.  Rep.  11  Q.  B.  Div. 

^^'        275;  52  L.  J.   435,  Q.  B.).     Secondly,   the  distress  was  not 

1892.        impounded ;  all  that  was  done  was  to  make  an  inventory.     No 

"TT"    ,  notice  of  distress  was  given  to  the  tenant,  nor  was  any   copy 

—indick^  o^  *^®  inventory  left  on   the   premises.     The   cattle  were  not 

of&nc9—     "  impounded  or  otherwise  secured  "  within  the  meaning  of  11 

CaUle  in     Qqq^  2,  c.  19,  s.  10.     They  were  allowed  to  remain  in  the  field 

^mSw^wvw  where  they  were,  and  the  gate  was  not  locked  or  secured  other- 

of  impound'  wiso  than  by  the  latch.     To  constitute  an  impounding  there  must 

*^*        either  be  a  separation  and  securing  of  the  goods  distrained  or 

notice  of  distress  given  to  the  tenant.     He  referred  to  Swann  v. 

Earl  of  Falmouth  (8  B.  &  0.  456.) 

W.  A.  Attenborough  for  the  prosecution. — An  indictment  lies 
for  poundbreach  and  rescue.  This  appears  by  the  passage  in 
Russell  on  Crimes  already  referred  to.  Precedents  of  such 
indictments  are  found  in  2  Chit.  Crim.  Law,  201 ;  4  Went.  314;  and 
in  the  last  edition  of  Saunders  Precedents  of  Indictments.  Treble 
damages  was  no  remedy  when,  as  in  the  present  case,  the  defen- 
dants were  impecunious.  Goods  distrained  upon  are  in  the 
custody  of  the  law,  and  it  is  an  injury  to  public  justice  to  remove 
them  out  of  such  custody  with  a  view  to  defraud  the  landlord  of 
the  fruits  of  his  distress.  In  Oreen  v.  Duckett  the  distress  was 
not  for  rent  but  for  damage  feasant.  A  sufficient  tender  had 
been  made  and  the  facts  differed  from  those  of  the  present  case 
in  other  respects.  Secondly,  as  to  the  impounding. — The  bailiff 
and  the  man  in  possession  did  all  they  reasonably  could  to  secure 
the  distress,  and  Boase  could  not  be  expected  to  remain  all  night 
in  the  open  field.  The  cattle  were  confined  to  one  field  and 
the  gate  was  closed.  An  open  field  is  a  sufficient  pound  for 
cattle :  {Castleman  v.  Hick^,  1  C.  &  M.  266;  Woodf.,  13th  edit., 
476).  Notice  of  distress  is  only  required  to  enable  the  land- 
lord to  sell,  the  distress  and  impounding  being  perfectly  good 
without  such  a  notice,  though  doubtless  the  jury  will  not  con- 
vict on  this  indictment  unless  they  are  satisfied  that  both 
defendants  knew  of  the  distress.  Verbal  notice  was  given  to 
the  elder  defendant. 

The  Court  (without  giving  reasons)  held  that  an  indictment 
lay  for  poundbreach  under  the  circumstances  alleged,  and  that 
there  was  evidence  of  an  impounding  to  go  to  the  jury. 

Thejv/ry  disagreed. 
Solicitors  for  the  prosecution.  Conquest  and  Clare,  'Bedford. 
Solicitors  for  the  defendants,  Mitchell,  Bedford. 
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WORCESTERSHIRE  AUTUMN  ASSIZES, 

Monday,  Nov.  21,  1892. 

(Before  Day,  J.) 

Reg.  v.  Ebnbbt  Wjlliak  Smith,  (a) 

Costa  of  prosecution — Subpoenaing  infant  vritness. 

Where  the  evidence  of  an  infant  witness  is  necessary  to  support  a 
prosecution,  such  infant  witness  should  he  subpoenasd  to  appear 
and  give  evidence  at  the  trial,  and  the  costs  of  such  subpoena 
should  be  allowed, 

IN  this  case  the  prisoner  was  indicted  for  a  rape  alleged  to 
have  been  committed  apon  a  girl  who  was  under  twenty- 
one  years  of  age. 

Before  the  trial  at  assizes  the  girl,  who  was  still  an  infant,  was 
served  with  a  snbpoena  to  attend  and  give  evidence  at  the 
assizes. 

The  girl  attended  and  gave  evidence  at  the  assizes.  The 
prisoner  having  been  acquitted,  after  the  verdict, 

R.  H.  Amphlett,  for  the  prosecntion,  applied  that  the  expenses 
of  subpoenaing  the  in&nt  witness  should  be  allowed  to  the 
prosecutor. 

The  oflScer  of  the  court  having  opposed  this  application. 

Day,  J.  held  that  where  a  witness  who  is  necessary  for  the 
prosecution  is  an  infant,  it  is  proper  to  subpoena  him,  for  his 
recognizances  cannot  be  estreated  upon  his  breaking  the  con- 
dition entered  into  by  him  therein,  that  being  a  matter  of 
contract  entered  into  between  him  and  the  Crown;  but  if 
he  disobeys  a  subpoena  he  may  be  attached  for  contempt. 
Accordingly  the  costs  of  such  a  subpoena  should  be  allowed. 

Order  for  payment, 

(a)  Reported  by  STAmoRD  Hunoir,  Esq.,  Barrister-at-Law. 
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CROWN  OASES  RESERVED. 

Saturday,  Februa/ry  4,  1893. 

(Before   Lord  Oolebidqe^    O.J.^    Hawkins^    Oayb^    Day^    and 

OOLLINS,  JJ.) 

Reg.  v.  Instan.  (a) 

Manslaughter — Moral  obligation  and  legal  duty — Neglect  of  legal 
duty — Duty  to  assist  sick  and  helpless  person — Neglect  to  supply 
food  and  medicine. 

The  moral  obligation  to  assist  a  sick  and  helpless  person  imposes  a 
legal  duty  not  to  withhold  such  assistance,  and  consequently  a 
person  who  wilfully  neglects  to  enable  a  sick  person  to  obtain 
such  food  and  medicine  as  may  be  necessary  to  sustain  life,  is 
guilty  of  manslaughter. 

A  woman  who  lived  alone  with  her  sick  and  helpless  aunt  neglected 
to  give  to  her  aunt  such  assistance  as  was  necessary  in  order  to 
enable  her  to  obtain  food  and  medical  attendance  ;  and  neglected 
also  to  inform  persons  able  and  willing  to  give  assistance  of  her 
aunVs  condition.  It  having  been  found  as  a  fact  that  her 
negligence  accelerated  her  aunt's  death  : — 

Held,  that  she  was  properly  convicted  of  manslaughter. 

/^ASE  stated  for  the  opinion  of  the  Oonrt  by  Day^  J. 

The  prisoner  was  indicted  for  feloniously  killing  Ann  Hant. 

From  the  facts  stated  in  the  case^  it  appeared  that  the  prisoner^ 
who  was  unmarried  and  had  no  means  of  her  own^  lived  with  and 
was  maintained  by  her  aunt^  the  deceased  Ann  Hunt^  a  woman 
of  seventy-three  years  of  age^  possessed  of  a  small  life  income. 
Until  a  few  weeks  before  her  death  the  deceased  was  healthy  and 
able  to  take  care  of  herself.  No  one  lived  in  the  house  with  or 
attended  to  the  deceased  but  the  prisoner.  Shortly  before  her 
death  the  deceased  suffered  from  gangrene  in  the  leg^  which 
rendered  her  during  the  last  ten  days  of  her  life  quite  unable  to 
attend  to  herself  or  to  move  abont^  or  to  do  anything  to  procure 
assistance. 

No  one  but  the  prisoner  had^  previously  to  the  death  of  the 
deceased,  any  knowledge  of  her  condition.  The  prisoner  con- 
tinued to  live  in  the  house  at  the  cost  of  the  deceased^  and  took 
in  the  food  supplied  by  the  tradespeople.  She  did  not  give  nor 
procure  any  medical  or  nursing  attendance  to  or  for  the  deceased^ 
nor  did  she  give  notice  to  any  neighbour  of  her  condition  or 

(d)  Reported  by  B.  OummraHAM  Qum,  Esq.,  BarriBteivAt-Law. 
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wantSj  althoagli  she  had  abandant  opportunity  and  occasion  to        Rao. 
do  so.  jjj^^^ 

The  body  of  the  deceased  was^  on  the  2nd  day  of  Augnst^  while        _^ ' 
the  prisoner  was  still  living  in  the  honse,  foand  much  decom-        1^93. 
posed^  partially  dressed  in  her  day  clothes^  and  lying  partly  on  jf^,!^^^^ 
the  ground  and  partly  prone  upon  the  bed.     The  cause  of  death  ^iKegiect  of 
was  exhaustion  caused  by  the  gangrene^  but  substantially  accele-  duty—NegUci 
rated  by  neglect^  want  of  food,  of  nursing,  and  of  medical  attend-  '^jf^mal'^^ 
ance  during  several  days  previously  to  the  death.     All  these    to  tick  and 
wants  could  and  would  have  been  supplied  if  any  notice  of  the      helpless 
condition  of  the  deceased  had  been  given  by  the  prisoner  to  any      Person. 
of  the  neighbours,  of  whom  there  were  several  living  in  adjoining 
houses,  or  to  the  relations  of  the  deceased  who  lived  within  a  few 
miles. 

The  learned  judge  left  it  to  the  jury  to  say,  having  regard  to 
the  circumstances  under  which  the  prisoner  lived  with  the 
deceased  and  continued  to  occupy  the  house  and  to  take  the  food 
provided  at  the  expense  of  the  deceased,  while  the  deceased  was, 
as  she  knew,  unable  to  procure  necessaries  for  herself,  whether 
the  prisoner  did  or  did  not  impliedly  undertake  with  the  deceased 
either  to  wait  upon  and  attend  to  her  herself  or  to  communicate 
to  persons  outside  the  house  the  knowledge  of  her  helpless  condi- 
tion, and  directed  the  jury  that  if  they  came  to  the  conclusion 
that  the  prisoner  did  so  undertake,  and  that  the  death  of  the 
deceased  was  substantially  accelerated  by  her  failure  to  carry  out 
such  undertaking,  they  might  find  the  prisoner  guilty  of  man- 
slaughter, but  that  otherwise  they  should  acquit  her. 

The  jury  found  the  prisoner  guilty. 

Vachell,  for  the  prisoner,  submitted  that  the  facts  stated  in  the 
case  showed  that  the  deceased  was  the  head  of  the  household  of 
which  the  prisoner  was  only  a  member.  There  was  no  duty  on 
the  part  of  the  prisoner,  either  at  common  law  or  by  contract  to 
attend  to  the  deceased,  who  was  a  person  of  full  age  and  capable 
of  taking  care  of  herself.  In  Reg.  v  Fi-iend  (B.  &  B.,  p.  20)  the 
deceased  was  an  apprentice  and  of  tender  years,  who  had  a 
right  to  his  master^s  protection  and  assistance.  The  case  of  Beg. 
V.  Shepherd  (L.  &  G.  147)  showed  that  unless  there  is  a  duty  to 
provide  a  necessary  of  life  for  another  arising  either  by  statute 
or  by  contract  or  at  common  law,  the  neglect  to  provide  such 
necessary  does  not  amount  to  manslaughter.  He  also  cited  Beg. 
V.  Marriott  (8  C.  &  P.  425). 

No  counsel  appeared  for  the  Grown. 

The  judgment  of  the  Gourt  (Lord  Goleridge,  G.J.,  Hawkins, 
Cave,  i^^J,  and  Gollins,  JJ.)  was  delivered  by 

Lord  CoLiBiDGi,  G.J. — ^It  is  not  correct  to  say  that  every 
moral  obligation  is  a  legal  duty,  but  every  legal  duty  is  founded 
upon  a  moral  obligation.  In  this  case,  as  in  most  cases,  the 
legal  duty  can  be  nothing  else  than  taking  upon  oneself  the 
performance  of  the  moral  obligation.  There  is  no  question 
whatever  that  it  was  this  woman's  clear  duty  to  impart  to  the 
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Rm.        deceased  so  much  of  that  food  which  was  taken  into  the  house 
.  ^-  for  both  and  paid  for  by  the  deceased  as  was  necessary  to  sustain 

'      her  life.     The  deceased  could  not  get  it  for  herself,  she  could 

1898.        only  get  it  through  the  prisoner.     It  was  the  prisoner's  clear 

jr    I     Kim'  ^^^y  ^^  common  law  to  supply  it  to  the  deceased  and  that  duty 

l-NegUctqf  ^he  did  not  perform.     Nor    is    there   any    question  that  the 

dut^— Neglect  prisoner's  failure  to  discharge  her  legal   duty,  if  it   did  not 

^^^iS^ISJr^  directly  cause,  at  any  rate  accelerated  the  death  of  the  deceased. 

^to  eiek  and^  There  is  no  case  directly  on  the  point,  but  it  would  be  a  slur  and 

helpleeg      a  stigma  upon  our  law  if  there  could  be  any  doubt  as  to  the  law 

penon.      to  be  derived  from  the  principle  of  decided  cases,  if  cases  were 

necessary.     There  was  a  clear  moral  obligation,  and  a  legal  duty 

founded  upon  it ;  a  duty  wilfully  disregarded,  and  the  death  was 

at  least  accelerated,  if  not  caused,  by  the  non-performance  of  the 

legal  duty.     I  am  therefore  of  opinion — and  I  express  the  opinion 

of  alt  my  brethren — that  the  evidence  confirmed  all  that  it  was 

necessary  to  show,  and  that  the  conviction  was  proper  and  must 

be  upheld. 

Conviction  affirmed. 
Solicitors  for  the  prisoner,  Ivens  and  Norton,  Kidderminster. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Jan.  14,  1893. 

(Before  Lord  Oolbbidgb,  C.J.  and  Oavb,  J.) 

McKiKZiB  (app.)  V.  Day  (resp.).  (a) 

Licensing — '^  Illegally  dealing  in  intotcicating  Uquor  " — Bv/yer  and 
seller  of  intoodcating  liquor-^-Conviction  of  buyer — Licensing 
Act,  1874  (87  ^  38  Vict.  c.  49),  s.  17. 

The  respondent  was  found  on  umlicensed  premises  to  be  buying  and 
consuming  intoxicating  liquor,  and  was  summoned  before  the 
stipendiary  ma^gistrate  of  Cardiff  for  being  fou/nd  in  a  house  in 
that  town  for  the  pu/rpose  of  "  illegally  dealing  in  intoxicating 
Uquor, ^'  contrary  to  the  provisions  of  sect.  17  of  the  Licensing 
Act,  1874. 

The  m^ajgiBlrate  refused  to  con/oict  the  respondent  for  being  a  buyer, 
holding  thM  "  dealing  "  could  only  be  by  the  seller. 

(a)  Reported  by  T.  R.  Bbdmwatib,  Eeq.,  Barrister-at-Law. 
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Held,  that  the  wards  '^  illegally  dealing  ^*  in  intaoDicating  liquor    MaEmgoi 
must  he  read  to  include  both  buyer  and  seller,  and  therefore  the        J^ 
magistrate  must  convict  the  respondent.  .' 

1898 

THIS  was  a  oase  stated  under  20  &  21  Vict,  o.  43^  and  the       , * 
Sammarj  Jurisdiction  Act^  1879^  and  the  facts  and  the     Lieenaing 
finding  of   the  learned  stipendiary  magistrate  are  set  out  as  nj;^^?". 
follows:—                                                                                                   i^i!r 
Case  stated  by  me^  Thomas  William  Lewis,  Esq.,  Stipendiary  inUowieoHng 
Magistrate  for  the  Borough  of  Cardiff,  under  the  statute  20  &  21  Wflifor-Con- 
Vict.  c.  43,  and  the  Summary  Jurisdiction  Act,  1879,  for  the     ^"^^l^ 

Enrpose  of  obtaining  the  opinion  of  the  court  on  the  questions  of  87  ^  88  Vitt, 
iw  hereinafter  stated,  the  appellant  having  duly  applied  to  me  «•  ^9,  «.  17. 
in  writing  to  state  this  case,  and  entered  into  a  recognisance  as 
required  by  the  said  statute,  and  the  Bules  of  C!ourt  made  there- 
under. 

1.  The  respondent  appeared  before  me  on  the  26th  day  of 
October,  1892,  in  answer  to  a  summons  issued  on  the  information 
of  the  appellant,  who  is  the  head  constable  for  the  borongh  of 
Cardiff,  charging  her  with  having,  on  Sunday,  the  11th  cby  of 
October  inst.,  been  found  at  No.  19,  Mary  Ann-street,  Cardiff, 
for  the  purpose  of  illegally  dealing  by  buying  beer  at  such  time 
as  a  constable  entered  the  same  under  a  warrant  issued  under 
sect.  17  of  the  Licensing  Act,  1874,  and  at  which  he  had  seized 
and  wherefrom  he  had  removed  beer  which  there  was  reasonable 
ground  to  suppose  was  on  the  premises  for  the  purpose  of 
unlawful  sale. 

2.  The  said  17th  section  of  the  Licensing  Act,  1874,  provides 
(inter  alia) : 

Thftt  when  a  constable  has  entered  any  premises  in  pnrsnanoe  of  any  snoh  wanant 
as  is  mentioned  in  this  section,  and  has  sobted  and  removed  snoh  liqnor  as  aforesaid, 
any  person  fonnd  at  the  time  on  the  pramises  shall,  nntil  the  contrary  is  proved,  be 
deemed  to  have  been  on  snoh  premises  for  the  purpose  of  illegally  dealing  in  intoxi- 
cating liqnor,  and  be  liable  to  a  penalty  not  exceeding  forty  shillings. 

A  police  constable  stated  that  on  Sunday,  the  16th  day  of 
October  inst.,  by  virtue  of  a  warrant  he  entered  the  house  No.  19, 
Mary  Ann-street,  and  found  on  the  premises  twelve  jugs  (seven 
being  pint  jugs),  three  glasses,  and  a  four-and-a-half  gallon  cask 
tapped  and  containing  some  beer,  all  of  which  he  seized  and 
subsequently  removed. 

One  Ellen  Biley  was  in  the  same  room  with  the  respondent 
Day,  and  as  the  constable  entered  was  in  the  act  of  handing  a 
pint  of  beer  to  a  man  named  Smith  and  receiving  money  there- 
for. "When  the  constable  was  collecting  the  drinking  vessels,  the 
respondent  Day  said,  ^'  You  shall  not  have  this  (referring  to  a 
pint  jug  she  held  in  her  hand) ;  I  have  paid  for  this,  and  1  will 
drink  it.^' 

The  evidence  being  completed,  it  was  contended  on  behalf  of 
the  appellant  that  a  person  found  on  unlicensed  premises  buying 
beer  was  illegally  dealing  in  intoxicating  liquor  within  the  mean- 
ing of  the  Act,  and  in  support  of  the  proposition  certain  aathori- 
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MgKbicib  ties  were  cited^  and  it  was  sought  to  show^  from  the  meaning 

^'  assigned  to  the  word  ^^deaP^  in  various  dictionaries^   that  it 

^^*  might  be  applied  with  propriety  to  an  act  of  purchase. 

1893.  I  was  of  opinion  that  the  ordinary  meaning  of  the  word  '^  to 

,  deal/'  used  intransitively,   is   '*to  trade/'   "to   furnish  as   a 

^^^  retailer/'  ''  to  transact  business/'  "  to  traffic/'  ''  to  act  between 

nugal  deal-  two  persons/'  *'  to  practise/'  *^  to  negotiate." 

ing  in  That  a  dealer  is  one  who  distributes :  (see  Allen  v.  Sharpe, 

^gl^^^  11  L.  T.  Rep.  O.  S.  155 ;  17  L.  J.  209,  Ex. ;  2  Ex.  852.) 

vieHon  of  *  That  the  words  '^  dealing  in "  being  qualified  by  the  word 

buyers  '^  illegally/'  and  *'  buying  "  intoxicating  liquor  not  having  been 


^^  49^  17^  heretofore  constituted  as  an  offence  against  the  law,  the  words 
*  '  '  '*  illegally  dealing  in  "  do  not  apply  to  the  act  of  buying  intoxi- 
cating liquor  unless  the  buyer  also  sells  or  exposes  or  keeps  for 
sale  such  liquor. 

That  the  penalty  for  selling  intoxicating  liquor  without  a 
licence  under  sect.  3  of  the  Licensing  Act,  1872,  is  507.,  and 
the  penalty  under  sect.  17  in  question  is  40^.,  the  former  is 
incurred  only  by  a  person  proved  to  be  guilty  of  selling, 
whereas  the  latter  is  incurred  by  a  person  presumed  to  be 
guilty  of  dealing  in  intoxicating  liquor. 

That  the  object  of  sect.  17  is  to  detect  intoxicating  liquor 
sold,  or  exposed  or  kept  for  sale  on  unlicensed  premises,  and 
to  render  more  easy  the  conviction  of  persons  offending  by 
illegally  selling  the  same. 

That,  if  the  Legislature  had  intended  by  sect.  17  to  consti- 
tute as  an  offence  the  act  of  buying  intoxicating  liquors  on 
unlicensed  premises,  such  intention  would  have  been  expressed 
in  clear,  precise  and  unambiguous  language,  as  in  sect.  148  of 
the  Spirits  Act,  1880  (43  &  44  Vict.  c.  24),  where  buying 
spirits  from  unlicensed  persons  is  made  an  offence. 

That,  as  a  penalty  is  imposed  by  the  section,  the  words  thereof 
must  be  strictly  construed. 

That,  as  the  evidence  of  the  constable  proved  that  at  the  time 
and  place  above  mentioned  the  intoxicating  liquor  sold  was  sold 
by  Ellen  Riley  on  premises  occupied  by  her,  and  that  the  respon- 
dent, Eliaa  Day,  was  neither  selling  nor  keeping  for  sale 
intoxicating  liquor,  but  was  only  a  buyer  and  consumer  of  the 
liquor,  the  contrary  of  the  presumption  arising  from  her  presence 
at  the  said  time  and  place  was  proved,  and  therefore  she  was  not 
to  be  deemed  to  be  on  the  premises  for  the  purpose  of  illegally 
dealing  in  intoxicating  liquor. 

I  therefore  dismissed  the  summons. 

The  question  of  law  for  the  opinion  of  the  court  is,  whether  the 
said  summons  was  rightly  dismissed  on  the  ground  that  the 
presumption  of  illegal  dealing  in  intoxicating  liquor  raised 
against  a  person  found  on  unlicensed  premises  within  the 
meaning  of  sect.  17  of  the  Licensing  Act,  1874,  is  rebutted  by 
proof  of  the  following  facts,  namely: — 

1 .  That  such  person  did  not  seil^  or  expose  or  keep  for  sale^ 
intoxicating  liquor. 
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2.  That  sooh  person  bought  and  consamed  intoxicating  liqaor.  MoEnrm 

Licensing  Act,  1874  (37  &  88  Vict.  c.  49) :  _,^- 

Sect.  17.  Any  justice  of  the  peace  if  satisfied  by  information  on  oath  that  there  is  .....^ 

reasonable  ground  to  belieye  that  any  intoxicating  liquor  is  sold  by  retail  or  exposed  1898, 

or  kept  for  sale  by  retail  at  any  place  within  his  jurisdiction,  whether  a  building  or  _^ 

not,  in  which  such  liquor  is  not  authorised  to  be  sold  by  retail,  may  in  his  discretion  Xieenmo 

grant  a  warrant  under  his  hand,  by   rirtue   whereof   it   shall  be  lawful  for  any  AA%^~ 

constable  named  in  such  warrant,  at  any  time  or  times  within  one  month  from  the  i\i^q^  deal- ' 

date  thereof,  to  enter,  and  if  need  be  by  foroe,  the  place  named  in  the  warrant,  and  ^  ^      ' 

eTery  part  thereof,  and  examine  the  same  and  search  for  intoxicating  liquor  therein,  in^^^jeaKna 

and  seize  and  remoTe  any  intoxicating  liquor  found  therein  which  there  is  reasonable  }{A||or.~Oo9i[- 

groond  to  suppoee  is  in  such  place  for  the  purpose  of  the  unlawful  sale  at  that  or  any  -^^T"    . 


liquor  so  seized,  and  the  vessels  containing  such  liqaor  shall  be  forfeited. 

When  a  constable  has  entered  any  premises  in  pursuance  of  any  such  warrant  as 
is  mentioned  in  this  section,  and  has  seized  and  remoTed  such  liquor  as  aforesaid, 
any  person  found  at  the  time  on  the  premises  shaU,  until  the  contrary  is  proved,  be 
deemed  to  haye  been  on  such  premises  for  the  purpose  of  illegally  dealing  in  intoxi- 
cating liquor,  and  be  liable  to  a  penalty  not  exceeding  forty  shillings. 

Any  coi^staMe  may  demand  the  name  and  address  of  any  person  found  on  any 
premises  on  which  he  seizes  or  from  which  be  remoyes  any  such  liquor  as  aforesaid, 
and  if  he  has  reasonable  ground  to  suppose  that  the  name  and  address  given  is  false 
may  ermine  such  person  further  as  to  the  correctness  of  such  name  and  address, 
and  may,  if  such  person  fail  upon  such  demand  to  give  his  name  and  address  or  to 
answer  satisfactorily  the  questions  put  to  him  by  the  constable,  apprehend  him  without 
warrant  and  carry  him  as  soon  as  practicable  before  a  justice  of  the  peace. 

Any  person  required  by  a  constable  under  this  section  to  give  his  name  and  address 
who  fails  to  giye  the  same,  or  giyes  a  false  name  or  address,  or  gives  false  informa- 
tion with  respect  to  such  name  and  address,  shall  be  liable  to  a  penalty  not  exceeding 
five  pounds. 

B,  Francis  Williams,  Q.O.  {C.  J.  Jackson  with  him)  for  the 
appellant. — The  magistrate  was  wrong  in  not  convicting  the 
respondent.  A  person  foand  on  unlicensed  premises  to  be 
buying  beer  is  illegally  dealing  in  intoxicating  liquor  within 
the  meaning  of  sect.  17  of  the  Licensing  Act^  1874.  The  word 
''  dealer '^  applies  just  as  much  to  a  buyer  as  to  a  seller.  Sect.  17 
applies  just  as  much  to  the  seller  as  to  the  buyer.  Before  an 
article  can  be  dealt  in  there  must  be  two  persons^  a  buyer  and 
seller.  By  sect.  3  of  the  Licensing  Act  of  1872  the  offence  of 
selling  intoxicatiug  liquor  without  a  licence  is  dealt  with^  and  a 
penalty  of  50Z.  affixed  to  the  first  offence^  and  by  sect.  1  of  the 
Act  of  1874  the  two  Acts  are  to  be  construed  together.  Before 
an  article  can  be  dealt  in  there  must  be  two  persons^  a  buyer  and 
seller.     [They  were  stopped  by  the  Court.] 

Brynmor^Jones  for  the  respondent. — The  learned  stipendiary 
magistrate  was  right  in  not  convicting  the  respondent.  To  buy 
intoxicating  liquor  cannot  be  considered  to  constitute  an  offence 
against  the  law  by  the  words  ''  illegally  dealing  in  intoxicating 
liquor.^^  It  was  never  the  intention  of  the  Legislature  to  create 
a  new  penal  offence  by  the  use  of  the  words  in  a  section  which 
referred  to  search-warrants  for  liquor  sold  or  kept  upon  premises 
contrary  to  law.  As  the  words  ^'illegally  dealing ''  are  not 
expressly  defined  in  the  statutes,  it  may  be  presumed  that  the 
Legisleture  uses  the  word  ^'  dealing  ^'  in  the  sense  of  trading  or 
sellings  distributing  not  receiving,  just  as  it  uses  the  word 
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MaEnun    ''  dealer ''  in  the  sense  of  a  ''  trader  *'  or  ''  seller."    If  the  words 
Dat         ''illegally  dealing"  refer  to  baying  in  the  17th  section  of  the 

!        Act  of  1874^  they  must  refer  in  the  same  way  to  other  sections  in 

1898.        that  Act^  as  well  as  to  the  Act  of  1872.    If  the  Legislatnre  had 
-r^lj"^        intended  by  sect.  17  to  constitnte  as  an  offence  the  act  of  bayinff 
j^^!-:      intoxicating  liqnor  on  unlicensed  premises^  such  intention  would 
nUgaldsaU  have  been  ezpresed  in  clear  and  nnambiguous  language,  as  in 
^^Jjvi»       sect.  148  of  the  Spirits  Act,  1880  (43  A  44  Vict.  c.  24),  yrhich 
Uquttf-io^*  expressly  enacts  that,  "  If  any  person  receives,  buys,  or  procures 
fficUon  of    any  spirits  from  a  person  not  having  authority  to  sell  or  deliver 
a7%TpLs*   *^®  saniOi  he  shall,  Ac."    That  a  dealer  is  a  person  who  dis- 
e  49  s  17  '  tributes,  see  Alderson,  B.  and  Bolfe,  B.  in  the  case  of  Allen  v. 
'     •  '     '    Sharpe  (11  L.  T.  Bep.  O.  S.  155 ;  17  L.  J.  212,  Ex. :  2  Ex.  852.) 
Lord  OoLEBiDGK,  C.J. — The  learned  stipendiary  magistrate  in 
this  case  refused  to  convict  the  respondent,  who  was  summoned 
before  him  at  the  CSardiff  Police-court  for  having  been  found  in 
a  house  in  that  town  for  the  purpose  of  ''illegally  dealing  in 
intoxicating  liquor ''  by  buying  beer,  contrary  to  the  provisions 
of  sect.  17  of  the  Licensing  Act,  1874,  which  section  provides 
that,  when  a  constable  has  entered  any  premises  in  pursuance  of 
any  warrant   mentioned  in  the  section,   and    has  seised  and 
removed  the  liquor  which  there    was    reasonable  ground  for 
supposing  was  on  the  premises  for  the  purpose  of  unlawful  sale, 
any  person  found  at  the  time  on  the  premises  shall,  until  the 
contrary  is  proved,  be  deemed  to  have  been  on  such  premises  for 
the  purposes  of ''  illegally  dealing  in  "  intoxicating  liquor,  and  be 
liable  to  a  penalty  of  forty  shillings.    The  magistrate  refused  to 
convict  on  the  ground  that  ''  dealing  **  referred  to  a  seller  and 
not  to  a  buyer,  and  that  a  dealer  implied  the  seller  and  not  the 
buyer.     I  am  of  opinion,  and  hold,  that  "  dealing  '^  unquestion- 
ably extends  to  buying  as  well  as  selling,  and  it  means  a  buyer 
as  well  as  a  seller.     ''  To  deal  '*  means  to  deal  with  someone,  and 
that  someone  else  other  than  the  seller  is  the  buyer.     The  one 
object  of  the  17th  section  of  the  Licensing  Act,  1874,  was  to 
prevent  this  illegal  dealing  going  on  in  unlicensed  premises,  and 
the  presumption  is  against  all  the  persons  in  the  house  dealing 
in  intoxicating  liquor,  unless  they  can  show  to  the  contrary  that 
the  persons  there  were  not  dealing  in  the  liquor.    The  facts 
clearly  show  that  the  respondent    was   there   for    an    illegal 
purpose.     It    is    impossible    to    read    these    words    ''illegally 
dealing ''  otherwise  than  to  include  both  the  buyer  and  the 
seller,  and  therefore  we  remit  this  case  to  the  magistrate,  to 
convict  the  respondent. 

Cavb,  J. — I  am  of  the  same  opinion. 

Case  remitted  to  the  mctgiatrate. 
Solicitors  for  the  appellant,  Andrew,  Mellor,  and  Smith,  for 
J.  L.  Wheatley,  town  clerk,  Cardiff. 

Solicitors  for  the  respondent,  Biddell,  Vaizey,  and  Co.,  for 
Joseph  Henry  Jones,  Cardiff. 
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BIRMINGHAM  ASSIZES. 

March  22,  1893. 

(Before  Bowen,  L.J.) 

Rbg.  v.  Ram  and  Ram.  (a) 

Rape  —  Indictment   of  female  —  Practice  —  Joint  indictment  — 
Huahand  and  mife — Felony — Separate  trial. 

A  woman  may  he  indicted  for  rape  as  a  principal  in  the  second 

degree. 
There  is  no  right  to  a  separate  trial  in  cases  of  a  joint  indictment. 

It  is  solely  a  matter  for  the  discretion  of  the  Court. 

THE  prisoners,  Mr.  and  Mrs.  Ram,  were  indicted  jointly  for 
rape  apon  Annie  Edkins  of  the  age  of  thirteen. 

The  girl  was  the  domestic  servant  of  the  prisoners,  and  on 
Friday  evening  the  3rd  day  of  December,  1892,  she  was  sent  out 
by  them  for  a  quantity  of  whisky. 

All  the  parties  partook  of  the  whisky,  and  it  appeared  that  the 
female  prisoner  forced  the  girl  to  drink. 

The  male  prisoner  then  went  upstairs  to  bed.  Shortly  after 
the  female  prisoner  forcibly  took  the  girl  up  to  the  man's  bed- 
room, when  he  had  connection  with  her. 

StuhbinSy  for  the  prisoners,  took  objection  before  arraignment 
that  a  woman  is  incapable  of  rape.  Therefore  she  cannot  be 
indicted  for  rape  jointly  with  her  husband.  Clearly  she  cannot 
be  indicted  separately. 

Parfitt,  for  the  prosecution. — This  is  an  indictment  for  felony. 
Any  two  or  more  persons  can  be  jointly  indicted  for  felony,  as 
principals  in  the  first  degree,  or  as  accessories  before  the  fact. 
The  indictment  is  good  in  matter  of  law.  That  one  of  the 
principals  is  a  woman  is  immaterial :  {R.  v.  Crisham,  C.  &  M. 
187). 

BowEN,  L.J.  declined  to  quash  the  indictment  for  rape  as 
against  the  female  prisoner. 

Stubbins  then  applied  to  have  the  two  prisoners  tried  separately 
on  the  ground  that  admissions  made  by  one  prisoner,  or  questions 
and  statements  put  to  such  prisoner  were  not  evidence  against  the 
other  prisoner,  and  would  tend  to  unfairly  prejudice  the  case  as 
against  the  other  prisoner.  He  mentioned  R.  v.  Blaclcbum  (6  Cox 
C.  C.  333)  which  was  against  him,  but  cited  the  later  authority 
of  R.  V.  Jackson  (7  Cox  C.  C.  357)  which  was  decided  by  Bram- 
well,  B.,  after  consultation  with  Martin,  B.,  as  being  in  his 
favour. 

(a)  Reported  by  Abcheb  M.  White,  Esq.,  Barri3ter-at-Law. 
VOL.   XVi:.  &   E 
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Req.  Parfitt  contended  that  it  was  entirely  in  the  discretion  of  the 
Ram  and  Rax  ^^"^*>  which  discretion  onght  to  be  exercised  solely  with  regard 

'  to  the  facts  in  each  case.     There  was  no  necessity  for  a  separate 

1893.  trial  in  this  case.     Especially  as  here  the  prisoners  conld  give 

J,  "3j  .  evidence  on  their  own  behalf,  whereas,  in  the  cases  referred  to  by 

dictment  of  the  defence,  it  was  not  competent  for  the  prisoners,  being  charged 

femaU—  with  wilful  murder,  to  give  evidence  if  tried  together, 

Practxce--  BowEN,  L.J. — It  is  a  matter  for  the  discretion  of  tho  jadge. 

Joint  tndxcU     aj'-i.  •  .^  x  jj.  j. 

ment—      Admissions  by  one  prisoner  or  statements  made  to  one  are  not 

Husband  and  evidence  against  the  other,  and  should  be  separated  in  the  direc- 

^*~"^*^y  tion  of  the  court  to  the  jury.     The  jury  are  to  be   presumed 

~"  trS?r*  *   capable  of  treating  the  evidence  separately.    Both  prisoners  can 

give  evidence  under  the  Criminal  Law  Amendment  Act,  1885,  and 

this  minimises  the  chance  of  any  evidence  against  one  only  unduly 

prejudicing  the  other.     I  do  not  think  there  is  any  danger  of 

injustice  by  permitting  a  joint  trial  in  this  case. 

Verdict — Ghiilty. 
Solicitors    for   the    prosecution,   Messrs.    Johnson  and    Co., 
Birmingham. 

Solicitors  for    the   prisoners,  Messrs.    E.    Bickley   and  Co., 
Birmingham. 

Note, — It  ia  clearly  held  by  Lord  Justice  Bowen  in  the  above  case  that  a  woman 
may  be  indicted  for  rape  as  a  principal  in  the  second  degree.  A  man  may  be  so 
indicted:  (A  v.  Criskaniy  0.  &  M.  187  (1841);  R.  v.  Gray  and  Wise,  7  C.  A  P.  164 
(1835).)  As  to  a  woman,  the  original  authority  for  the  proposition  appears  to  be  in 
1  Hawkins'  Pleas  of  the  Crown,  book  1,  c.  16,  sect  10,  and  see  5  Bums*  J.  P.  66. 
But  the  cases  cited  by  Hawkins  do  not  bear  out  his  statement.  The  nearest  is  Lord 
Bahimores  case  (1768)  (4  Burr.  2179;.  In  that  case,  two  women  who  were  com- 
mitted to  take  their  trial  as  accessories  before  the  fact  to  rape,  were  admitted  to  bail. 
There  does  not  seem  to  be  any  unimpeachable  authority  in  favour  of  the  exact 
point  raised  in  Reg,  t.  Ram  and  Ram.  The  ruling  of  Lord  Justice  Bowen  is  therefore 
a  matter  of  importance,  as  affording  a  precedent  for  the  future. 
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QUEEN'S   BENCH  DIVISION. 

Tuesday,  Feb.  7,  1893. 

(Before  Lawrance  and  Collins,  JJ.) 

Clbary  (app.)  V.  Booth  (resp.).  (a) 

Assault — Corporal  punishment  of  pupil  by  schoolmaster — Board 
school — Pupil's  misconduct  on  the  way  to  school  and  out  of 
school  hours — Extent  of  schoolmaster's  authority  under  the 
Elementary  Education  Acts — Code  of  Regulations  by  the  Educa- 
tion Department,  1892—38  ^  34  Vict.  c.  75,  s.  97. 

The  appellant,  the  head  master  of  a  Board  School,  inflicted  corporal 
punishment  on  a  pupil  belonging  to  the  school,  for  an  offence 
committed  by  the  pupil  when  on  the  way  to  the  school  and  out  of 
school  hours. 

By  a  Code  of  Regulations  issued  by  the  Education  Department, 
under  the  Elementary  Education  Act,  1870,  a  grant  is  given  to 
the  school,  provided  that  the  teachers  and  managers  satisfy  the 
inspector  that  all  reasonable  care  is  taken  in  the  ordinary 
management  of  the  school  to  bring  up  the  children  in  habits  of 
punctuality,  of  good  manners  and  language,  Sfc,  and  also  to 
impress  upon  the  children  the  importance  of  cheerful  obedience 
to  duty,  of  consideration  and  respect  for  others,  8fc. 

The  appellant  having  been  summarily  convicted  of  assaulting  the 
pupil  in  respect  of  the  punishment  so  inflicted,  upon  a  case 
stated  by  the  convicting  magistrates  : 

Held,  that,  besides  the  reasonable  authority  of  a  parent  or  guardian 
which  is  delegated  to  the  schoolmaster,  the  appellant  had  also 
the  power  to  inflict  corporal  punishment  upon  a  pupil  for  mis- 
conduct on  the  way  to  and  from  the  school  and  out  of  school 
hours. 

THIS  was  a  case  stated  by  the  justices  for  the  boroagh  and 
county  of  Southampton,  under  the  statutes  20  &  21  Vict, 
c.  43,  and  42  &  43  Vict.  c.  49,  for  the  purpose  of  obtaining  the 
opinion  of  the  High  Court  on  a  question  of  law,  arising  out  of 
the  following  facts  : — 

An  information  was  preferred  by  Albert  Booth,  hereinafter 
called  the  respondent,  against  David  Cleary,  hereinafter  called 
the  appellant,  charging  the  appellant  that  he  did  unlaw- 
fully assault  and  beat  the  said  respondent.  And  upon  hearing 
the  said  information  and  evidence,  admissions  and  arguments  on 
behalf  of  the  appellant  and  respondent,  the  appellant  was  con- 
victed of  the  said  offence. 

(a)  Reported  by  T.  R.  Bridgwater,  Esq.,  Barrister-at-Law. 

R   B   2 
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Clkaht  The  appellant  being  dissatisfied  with  the  determination  of  the 

Booth        justices  in  point  of  law  required  them  to  state  a  case  in  writ- 

'       ing  for  the  opinion  of  the  High  Court,  which  was  accordingly 

1893.        done. 
.      ^^_         The    following  was  shortly   the  evidence   taken   before   the 
Corporal     magistrates  on  behalf  of  the  respondent :    That  the  respondent 
puniehment—  was  with  some  other  boys  on  his  way  to  the  Board  School  at 
Sclwolmastw  ^hich  the  appellant  is  the  head  master,  when  another  boy  was 
Board^Sehool  ^^^  ^^  *^®  ^^ce  by  Something  the  respondent  or  the  other  boys 
Elementary   with  him  threw.     Someone  informed  the  appellant   what  had 
^dttcatton    occurred,  and  the  appellant  inflicted  corporal  punishment  upon 
VicLc.  15     *^®  respondent  when  he  reached  the  school. 
8.  97.  '        No  evidence  was  called  by  the  appellant,  but  it  was  submitted 
on  his   behalf  that  he  was  entitled  to  punish  a  pupil    under 
the  circumstances  stated,  the   act  for  which  such  punishment 
was  inflicted  having  been  done  on  the  way  to  school,  but  outside 
and  at  a  considerable  distance  from  the  school  premises. 

The  justices  were  of  opinion  that  the  appellant  was  not 
entitled  to  punish  a  pupil  for  anything  done  by  such  pupil, 
although  against  another  pupil,  each  being  on  their  way  to 
school,  the  act  having  been  committed  o£E  the  school  premises 
and  unconnected  with  the  school. 

The  two  questions  left  by  the  justices  for  the  opinion  of  the 
High  Court  were  as  follows  : 

1.  Whether  the  appellant  was  justified,  under  the  circum- 
stances, in  inflicting  such  punishment,  and  was  therefore  not 
liable  to  be  convicted  of  a  common  assault. 

2.  Whether,  if  the  appellant  was  so  justified,  the  punishment 
inflicted  was  not  excessive. 

The  conditions  required  in  order  to  obtain  a  Parliamentary 
grant  are  imposed  as  follows :  The  Elementary  Education  Act, 
1870  (33  &  34  Vict.  c.  75),  s.  97,  enacts  that : 

The  conditions  required  to  be  fal filled  by  an  elementary  school  io  order  to  obtain 
an  annual  Parliamentary  grant  shall  be  those  contained  in  the  minutes  of  the  Edu- 
cation Department,  in  force  for  the  time  being,  &c. 

It  is  provided  as  follows  in  the  Code  of  Regulations  (1892), 
article  101,  sub-sect.  (6)  (1)  : 

A  grant  of  discipline  and  organisation  of  Is,  or  1^.  Gd.  The  Department  shall 
decide  which,  if  either,  of  these  sums  shall  be  paid  after  considering  the  report  and 
recommendation  of  the  inspector.  The  inspector  in  recommending  either  the  higher 
or  the  lower  of  the  grants  will  have  special  regard  to  the  moral  training  and  conduct 
of  the  children,  to  the  neatness  and  order  of  the  school  premises  and  furniture,  and 
to  the  proper  classification  of  the  scholars,  both  for  teaching  and  examination.  But 
he  will  not  interfere  with  any  method  of  organisation  adopted  in  a  training  college, 
if  it  is  satisfactorily  carried  out  in  the  school.  To  meet  the  requirements  respecting 
discipline  the  managers  and  teachers  will  be  expected  to  satisfy  the  inspector  that 
all  reasonable  care  is  taken  in  the  ordinary  management  of  the  school,  to  bring  up 
the  children  in  habits  of  punctuality,  of  good  manners  and  language,  of  cleanliness 
and  neatness,  and  also  to  impress  upon  the  children  the  importance  of  cheerful 
obedience  to  duty,  of  consideration  and  respect  for  others,  and  of  honour  and  truth- 
fulness in  word  and  act.  The  inspector  should  also  satisfy  himself  that  the  teaeher 
has  not  unduly  pressed  those  who  are  dull  or  delicate  in  preparation  for  examination 
at  any  timo  of  the  year. 
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Poland,  Q.C.   (P.  ff.  White  and  H.  Lynn  with  him)   for  the      Cleart 
appellant. — The  appellant  was  quite  justified  in   inflicting  the       ^• 

corporal  punishment  which  he  did  inflict,  and  he  was  not  Jiable        ^' 

to  conviction  for  a  common  assault.    The  authority  of  the  school-        1893. 
master  is  not  limited  by  the  four  walls  of  the  school  house.     The        — T 
Code  of  Regulations,  1892,  issued  by  the  Education  Department     cc^oroa 
pursuant  to  sect.  97  of  the  Elementary  Education  Act,  1870,  imnw?wnen<— 
shows  that  a  grant  is  given  to  the  schools  for  the  discipline  and  Schoolmaster 
organisation  found  by  the  inspector  to  exist  in  the  school,  special  Boar^^hool 
regard  being  had  to  the   moral  training  and   conduct  of  the    Elementary 
children  attending  the  school,  and  therefore   the  duty   of  the     Education 
master  cannot  entirely  end  in  the  school  and  at  the  end  of  the     !^^  f^^ 
school  hours :    {Fitzgerald  v.  Nortltcote,  4  P.  &  P.  656.)     On        8.91,    ' 
p.  663  the  rule  is  stated  by  the  reporter  in  a  note  on  that  page  as 
follows :  "  There  is  a  singular  absence  of  authority  on  the  subject 
of  the  power  of  a  schoolmaster  to  retain  the  person  of  the  scholar, 
and  such  authorities  as  there  are  to  be  found  are  for  the  most 
part  ancient  practice  to  be  deduced  by  analogy.     .     .     ,     The 
position  of  the  schoolmaster  seems  to  be  that  of  a  temporary 
guardian.      Hawkins   lays  it   down,    'There    are   some   actual 
assaults  on  the  person  of  another  which  do  not  (even)  forfeit  a 
recognisance  of  good  behaviour,  as  where  a  parent  reasonably 
chastises  his  son,  or  a  schoolmaster  his  scholar     .     .     .     while 
the  relation  of  master  and  scholar  exists,  therefore,  it  seems  that 
either  moderate  chastisement,   or  reasonable  restraint  of   the 
person  either  to  prevent  running  away,  or  to  punish  breaches  of 
discipline,  may  be  justified.'^     On  p.  689,   Cockbum,  C.J.,  in 
summing  up  to  the  jury  in  that  case,  said  :  '^  I  have  to  tell  you 
that  the  authority  of  the  schoolmaster  is,  while  it  exists,   the 
same  as  that  of  the  parent.^'     Even  when  the  parentis  authority 
is  delegated,  the  corporal  punishment  inflicted  must  be  moderate 
and  reasonable.     See  Reg.  v.  Hopley  (2  P.  &  P.  202).     I  submit 
that  the  parent's  delegated  authority  to  the  schoolmaster  does 
not  only   apply  to  within   the   four  walls  of  the  schoolhouse. 
Hunter  Y.  Johnson  (51  L.  T.  Rep.  N.  S.  791 ;  53  L.  J.  182,  M.  C. ; 
13  Q.  B.  Div.  225)  also  cited. 

The  respondent^was  not  represented. 

Lawrakce,  J. — The  question  in  this  case  is  by  no  means  an  easy 
one,  for  there  is  no  express  authority  on  the  point.  The  question 
is  whether  the  head  master  of  a  board  school  is  justified  in 
inflicting^corporal  punishment  on  a  pupil  who  has  misconducted 
himself  outside  the  school,  on  his  way  to  school,  and  out  of  school 
hours  ?  The  cases  cited  show  that  a  schoolmaster  has  delegated 
to  him  the  authority  of  a  parent,  and  when  a  pupil  is  in  school 
the  schoolmaster  is  in  the  position  of  a  parent,  but  the  question 
here  is,  whose  duty  is  it,  the  parent's  or  the  schoolmaster's,  to  take 
notice  of  acts  of  misconduct  committed  by  a  pupil  on  his  way 
from  school  to  his  home  or  vice  versa.  No  doubt,  to  be  effective 
the  punishment  inflicted  should  be  quickly  inflicted  after  the 
offence  has  been  committed.     The  cases  cited  show  what  is  to  bo 
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Glkart      done  by  the  master  with  the  papils  when  they  are  in  school  and 
^J^  away  from   home,   bat  there   is  nothing  to    show  what  is  to  be 

done  when  they  are  between  their    homes  and  their  school  and 

1803.        misconduct  themselves.      I  am  of  opinion  that  in  sach  cases  the 

.       r_     power   of  the  father,  as  was  exercised  by  the  appellant  in  this 

Corporal     case,  is  delegated  to  the  schoolmaster.     The  regulations   of  the 

punishment—  Education  Department  of  1892  contain  a  clause  allowing  a  grant 

ScJ^oimaster  fQp  discipline  and  organisation,   and   it   is   also  provided  in  that 

Boar^d^School  clause  that  care  should  be  taken  in  the  management  of  a  school 

Elementary   to  bring  up  the  children  in  habits  of  punctuality,  good  manners 

Edueation    a^^j  language,  and  also  to  impress  upon  the  children  the  impor- 

Vic7  c  75     *^8,nce  of  obedience,  respect  for  others,  and  of  honour  and  truth- 

8.97,    '    fulness.     It  could  not  therefore  be  said,  if  the  schoolmast'Or  was 

only  allowed  to  punish  for  acts  done  in  the  school,  that  he    had 

done  everything  to  ensure  that  end.      Should  a   boy   misbehave 

himself  immediately   after  leaving   the   school  premises,  I  am 

clearly  of  opinion  that  in  such  a  case  the  schoolmaster  would  have 

authority  to  punish  the  boy  so  misconducting  himself.     It  would 

not  be  reasonable,  I  think,  to   hold  that  the  parent's  authority 

ended  at  the  door  of  his  own  house,  and  that  the  schoolmaster's 

authority  did  not  begin  until  the  schoolhouse  was  reached.     I  am 

of  opinion  that,  in  this  case,  the  justices  were  wrong  in  coming 

to  the  decision  they  did,  and  the   case   must  be  sent  back  to 

them  to  find,  as  a  fact,  whether  the  punishment  was  excessive 

or  not. 

Collins,  J. — I  am  of  the  same  opinion.  It  is  clear  law  that  the 
father  has  the  right  to  reasonably  punish  his  children.  From 
classic  times  we  have  the  practice  of  inflicting  corporal  punish- 
ment by  the  parent.  The  question  now  before  us  is  how  far  are 
we  to  infer  that  this  right  is  delegated  to  the  schoolmaster  by 
the  parent  or  guardian.  Does  the  parent  delegate  his  power 
beyond  certain  limits  ?  The  bringing  up  and  discipline  must,  to 
some  extent,  extend  to  children  when  outside  the  school  as  well 
as  when  inside  the  school.  The  parent's  authority  could  never 
be  worked  if  it  is  to  extend  up  to  the  school  door,  and  the  school- 
master's authority  were  to  end  when  the  child  leaves  the  school. 
Supposing  a  pupil  were  to  hit  the  master  outside  the  school,  the 
only  remedy  the  master  would  then  have  would  be  a  prosecution 
for  assault  against  the  pupil.  Can  the  moral  training  and 
conduct  of  children  be  said  to  only  exist  in  school  and  during 
school  hours  ?  The  Kegulations  issued  by  the  Education  Depart- 
ment say  that  all  reasonable  care  is  to  be  taken  in  the  ordinary 
management  of  the  school,  to  bring  up  the  children  in  habits  of 
punctuality,  of  good  manners,  &c.,  of  consideration  and  respect 
for  others,  &c.  Here  it  is  said  to  be  reported  to  the  schoolmaster 
that  a  boy,  instead  of  consideration  and  respect  for  another  boy, 
had  hit  that  other  boy  and  injured  him.  I  think  that  we  are 
entirely  justified  in  interpreting  that  the  parent  had  delegated 
his  authority,  and  that  the  corporal  punishment  inflicted  by  the 
schoolmaster  was  entirely  within  the  master's  delegated  authority. 
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Whether  the  punishment  so  inflicted  was  more  than  was  reason-  Clbabt 

able  was  a  question  for  the  magistrates.  _  ^* 

Case  remitted  to    the  magistrates  to  determine  tvheiher  the        * 

corporal  punishment  inflicted  was  excessive  or  not.  1893. 

Solicitors  for  the  appellant^  JSafcerand  Nairne.  

The  respondent  was  not  represented.  Co^oroT 
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QUEEN'S   BENCH   DIVISION. 
Saturday,  Feb.  4,  1893. 

(Before  Lord  Coleridge,  C.J.  and   Hawkins,  Cave,  Day,    and 

Collins,  JJ.) 

Peun  v.  Alexander,  (a) 

Licensing  Acts — Sale  of  liquor  during  prohibited  hours — Bond 
fide  traveller,  who  is — Licensing  Act,  1874  (37  ^-38  Vict.  c.  49) 
ss.  9, 10. 

The  prober  test  of  a  person  being  a  bond  fide  traveller  within  the 
meaning  of  sect.  10  of  the  Licensing  Act,  1874  is  whether  the  main 
object  of  his  journey  was  either  for  business  or  pleasure,  or 
ivhether  it  was  undertaken  with  the  purpose  of  obtaining  drink. 

The  appellant,  a  licensed  victualler  at  Little  Houghton,  a  village 
three  and  a  half  miles  from  Northampton,  was  convicted  by  the 
magistrates  of  Northampton  under  sect.  9  of  the  Licensing  Act, 
1874,  of  selling  intoxicating  liquor  during  prohibited  hours  on 
Sunday  to  persons  who  were  not  bond  fide  travellers  within  sect. 
10.  The  evidence  showed  that  the  back  yard  of  the  defendant's 
premises  was  fitted  up  with  tables  and  benches,  and  that  two 
extra  waiters  were  employed  to  attend  to  the  Sunday  customers. 
There  were  ISl  persons  on  the  premises,  most  of  whom  were 
known  to  the  defendant  as  artisans  from  Northampton. 
They  were  served  only  once  with  beer,  and  with  no  more  than  a 
pint  each.  After  being  served  they  departed  in  an  orderly 
manner,  and  nearly  all  walked  back  to  Northampton  without 
going  further.  The  defendant  before  serving  them  asked  them 
where  they  came  from  and  where  they  lodged  the  preceding 
night. 

Held  (Cave,  J.  dissenting),  thai  there  was  sufficient  evidence    on 

(a)  Reported  by  G.  H.  Grant,  Esq.,  Barrister-at-Law. 
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Prow  which   the  magistrates  might  find  as  they  did  that  the  main 

Ale^'  dkr.  object  of  the  purchasers  in  walking  from  Northampton  to  Little 

Houghton  was  to  obtain  drink,  and  that  they  were  therefore  not 

1898.  bond  fide  travellers  within  the  meaning  of  sect,  10. 

- .    ""T"  ,  .  Held,  also,    ihat    there   was  sufficient  evidence    to    justify    the 

—  SaXeof  magistrates  in  finding  that  the  defendant  did  not  truly  believe 

liquor  during  them  to  be  bond  fide  travellers, 

prohibited 

Juywi-^BonA  /^  ASE  stated  by  justices  of  Northampton  as  follows : 

fids  traveller   \j 

of  evidence  —      ^^  ^^^^  ^^^  ^^^  appellant^  who  is  a  licensed  victaaller^  and  the 

Ditttance     occupier  of  the  White  Lion  beerhouse,  at  Little  Houghton,  in 

j?rMcn6ed  6y  ^.jj^  county  of  Northampton,  was  convicted  by  a  court  of  summary 

only— 87  rf-SS  J^"s^^^^^o^  lender  the   Licensing   Act,    1874,   for  opening  his 

Vict.  r.  49,    premises  for  the  sale  of  intoxicating  liquors  during  prohibited 

M.  9, 10.     hours  on  Sunday,  the  10th  day  of  April  last,  when  the  appellant 

was  fined  52.,  and  his  licence  ordered  to  be  indorsed. 

The  appellant  duly  appealed  to  the  Court  of  Quarter  Sessions 
for  the  county  of  Northampton  against  the  said  conviction,  when 
we  dismissed  the  said  appeal,  and  confirmed  the  said  conviction^ 
subject  to  the  following  case. 

Case. 

1 .  On  Sunday,  the  10th  day  of  April  last,  two  policemen  watched 
the  appellant's  premises  from  10.44  a.m.  to  11.20  a.m.,  and 
during  that  time  (thirty-six  minutes)  they  saw  eighty-five  persons 
go  into  the  yard  of  appellant^s  premises,  and  seventy-four  leave, 
of  whom  sixty-six  went  towards  Northampton,  and  eight  towards 
Brafield,  in  the  opposite  direction.  All  the  eighty-five  persons 
came  from  the  direction  of  Northampton,  and  passed  the  front 
door  of  the  appellant^s  premises,  which  opened  upon  the  high- 
way, and  entered  the  appellant's  premises  by  a  gate  which 
opened  into  a  passage  leading  into  the  yard  situate  at  the  rear 
of  the  house,  the  said  gate  being  about  36  feet  from  the  back 
entrance  of  the  appellant's  house.  The  appellant  explained  that 
he  used  to  allow  Sunday  travellers  to  use  the  house,  but  he 
found  that  they  were  then  inclined  to  stay  too  long,  so  he  only 
allowed  them  to  use  the  yard,  and  further  that,  when  the 
front  door  was  used  for  entering  the  premises  on  Sundays, 
the  travellers  standing  about  the  door  used  to  block  up  the 
highway,  so  he  kept  this  door  closed.  The  said  gate  was  not 
fastened,  and  neither  the  appellant  nor  anyone  on  his  behalf 
stood  at  or  near  the  gate,  but  only  in  the  yard  itself,  to  question 
persons  so  entering.  All  the  seventy-four  persons  left  the 
premises  by  the  said  gate.  The  policemen,  who  were  well 
known  to  the  appellant,  then  went  into  the  yard,  and  saw  more 
than  fifty-seven  men  there,  some  of  whom  were  drinking  beer. 
In  the  yard  itself,  tables  were  spread  upon  tressels,  and  provided 
with  forms  as  seats,  and  on  the  tables  were  spread  quart  and 
pint  jugs,  some  containing  beer.  These  tables  and  tressels 
and  forms  are  not  set  out  in  the  yard  on  week  days. 
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2.  One  of  the  policemen  upon  entering  the  yard^  asked  the  Pkur 
appellant  how  he  accounted  for  so  many  persons  being  there,  .      **• . 

to  which  the  appellant  replied  that  they  were  all  travellers,  and        

asked  them  to  give  their  correct  names  and  addresses  to  the  1893. 

police.  LtccTM^  Acts 

3.  Fifty-seven  persons  of  those  then  in  the  yard  thereupon     ^.^H^^leof 
gave  their  names   and    addresses   to    the    police,   which   were  liquor  during 
admitted  to  be  correct.  ,  prohibited 

4.  Of  the  persons  exceeding  131  in  number,  who  were  during  ^'t~Zlsr 
the  time  above  mentioned  in  the  appellant^s  yard,  it  was  proved  —Sufiieieney 
or  admitted  that,  except  four  or  five  persons,  who  had  come  from  <>/  evid4»ice  — 
BarPs  Barton,  a  village  above  five  miles  away,  all  the  persons  ^^^i^^i^ 
were   citizens  from   Northampton,   a  place   from   three   and   a  Art  travelled 
quarter  to  three  and  a  half  miles  distant,  who  had  walked  to  the  only— 37  4-38 
appellant's  said  premises,  and  not  beyond  that   morning,  and    ^^\\^' 
returned  or  were  returning  after  taking  beer  and  other  refresh-        "   ' 
ment.     There  was  no  evidence  that  any  of  these   persons  had 

stayed  in  the  yard  an  unreasonable  time,  or  had  too  much  to 
drink,  and  they  all  went  away  in  a  quiet,  peaceable,  and  orderly 
manner. 

5.  The  appellant  and  his  son  were  called  as  witnesses,  and 
proved  that  Little  Houghton  is  a  village  containing  about  500 
people,  who  were  all  well  known  to  them.  Many  of  the  131 
persons  who  were  in  the  yard  were  known  to  them  as  citizens 
from  Northampton.  Before  any  one  was  served  with  beer  or 
other  refreshment  he  was  asked  where  he  had  come  from  and 
slept  the  night  before,  and  that  no  one  was  allowed  to  have  more 
than  one  pint  of  beer  for  refreshment,  or  to  be  served  more  than 
once.  The  appellant  admitted  that  two  waiters  more  than  on  a 
week  day  were  employed  by  him  on  a  Sunday  to  attend  to 
customers. 

6.  It  was  contended  for  the  appellant  that  he  was  bound  to 
serve  these  men  with  reasonable  refreshment,  that  the  men  were 
bona  fide  travellers,  and  that  the  law  did  not  require  the  appel- 
lant to  inquire  into  the  motive  of  the  men  in  coming  to  Little 
Houghton.  It  was  contended  on  the  other  hand  that  the 
evidence  showed  that  these  persons  were  not  bona  fide  travellers 
either  for  business  or  pleasure,  but  merely  travellers  for  the 
purpose  of  obtaining  intoxicating  liquor. 

7.  We  came  to  the  conclusion  that  many  of  these  persons  had 
left  their  homes  at  Northampton  in  order  to  get  some  beer  at 
Little  Houghton,  as  they  could  not  be  served  at  Northampton, 
and  we  were  of  opinion  that  such  persons  were  not  bond  fide 
travellers,  and  we  were  not  satisfied  that  under  the  circumstances 
above  mentioned  the  appellant  truly  believed  that  the  said 
persons  were  all  bond  fide  travellers. 

8.  The  question  of  law  for  the  opinion  of  the  court  is,  whether 
under  the  circumstances  above  mentioned  we  were  right  in 
confirming  the  said  conviction  and  dismissing  the  said  appeal. 

If  we  were  wrong  the  conviction  must  be  quashed  and  this 
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Pjsuk        appeal  allowed.      If   we  were  righfc  the    conviction   must   be 
.      ^'  affirmed  and  this  appeal  dismissed. 

The  case  had  been  previously  argued  before  a  divisional  court 

1898.        consisting  of  Lord  Coleridge,  C.J.  and  Cave,  J.,  but  owing  to 
_ .    "■;      .  ,  the  court  being:  divided  in  opinion  it  was  now  re-argfued  bv  order 

Licensing  Aetu  i     r        j-i^  i.  j.  o  J 

—  8aU  of     before  the  present  court. 
liqwr  during       Poland,  Q.C.  and  Sills  for  the   appellant. — The   expression 
h^J'^^B^d  ''^^^  ^^^  traveller''  is  new  in  the  Act  of  1877,  the  previous 
f^^traveUer  -^cts  Using  the  word  "  traveller "  only.      The  decisions  under 
—Sujgici&My  these  Acts  are  in  favour  of  the  present  appellant.     They  are : 
of  evidence--  j^tkinson  V.   Sellers   (32   L.  T.  Rep.  0.   S.   178;  28  L.  J.  12, 
J^'^hv  M.  C.) ;  Taylor  v.  HumphHes  (4  L.  T.  Rep.  N.  S.  514;  30  L.  J. 
A^iravelUd  242,  M.  C. ;  10  C.  B.  N.  S.  429) ;  Same  v.  Same  (11  L.  T.  Rep. 
(mly-87  *38  N.  S.  373  :  Pophe  v.  Richardson  (L.  Rep.  4  C.  P.  168).     These 
^^\^'lQ*    cases  show  that  if  a  man  starts  for  a  walk,  whether  his  object  be 
business   or  pleasure,  he  is  a  traveller  within   the   old   Acts. 
[Hawkins,  J. — Suppose  a  man  starts  out  to  look  for  a  public- 
house  ?]     The  magistrates  cannot  dive  into  a  man's  mind.     The 
same  principle  has  been  affirmed  since  the  Act  of  1874  in  the 
case  of  Oldham  v.  Sheasby  (60  L.  J.  81,  M.  C).     There  is  great 
difficulty  for  the  publican  to  judge  of  the  motives  of  those  who 
come  to  be  served.     These  persons  were  travelling  for  pleasure, 
and  no  doubt  they  contemplated  refreshing  themselves  with  a 
glass  of  beer  before  returning.      The  question  comes  to  this  : 
Does  a  man  who  during  closing  hours  starts  to  walk  over  three 
miles  with  the  intent  to  get  a  drink  cease  to  be  a  traveller  ? 
It  is  submitted  he  does  not,  the  test  being  if  his  journey  was 
undertaken   either  for  business  or  pleasure  as  apart  from  the 
mere  wish  to  drink. 

Lloyd,  Q.C.  and  Attenhorough,  for  the  respondents,  were  not 
called  upon. 

Collins,  J. — The  question  in  this  case  is,  whether  these  persons 
who  were  served  by  the  appellant  with  drink  during  closing 
hours  on  Sunday  were  bond  fide  travellers,  and  also  whether  the 
appellant  was  telling  the  truth  when  he  said  he  believed  that 
they  were.  The  justices  have  found  that  the  purchasers  were 
not  bona  fide  travellers,  and  were  not  satisfied  that  the  appellant 
truly  believed  them  to  be  so.  I  think  the  justices  were  right. 
In  my  opinion  it  must  be  a  question  of  fact  in  each  case  whether 
the  purchaser  is  a  bond  fide  traveller  or  not.  It  is  not  enough  for 
him  to  show  that  he  has  travelled  three  miles  from  where  he 
lodged  during  the  preceding  night.  What  then  is  necessary  to 
constitute  a  bond  fide  traveller  ?  In  my  opinion  it  is  the  purpose 
for  which  the  journey  was  undertaken.  Now  the  justices  have 
found  that  the  purpose  for  which  many  of  these  persons  had  left 
their  homes  at  Northampton  was  to  get  beer  at  Little  Houghton,  as 
they  could  not  be  served  at  Northampton.  It  appears  to  me  that 
this  must  be  the  test  of  their  being  bond  fide  travellers,  viz.,  what 
was  the  real  object  of  their  journey  ?  If  the  journey  was 
undertaken  for  pleasure,  what  form  of  pleasure  was  it  undertaken 
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for  ?     If  for  beer,  then  the  purchaser  is  not  a  bond  fide  traveller.        Pbu" 
In  this  case  I  agree  with  the  justices  that  the  true  object  of  these   xixuijifDER. 

persons'  journey  from  Northampton  to  Little  Houghton  was  to         

get  beer,  and  I  therefore  agree  with  the  justices  that  they  were        1893. 
not  bond  fide  travellers.     Now  we  have  to  consider  whether  the  2>ic6n«ing  Acts 
publican  believed  them  to  be  bond  fide  travellers.     It  seems   to     —Sale  of 
me  that,  having  regard  to  the  facts,  he  could  not  have  believed  liquor  during 
so,  but  that  he  came  to  the  same  conclusion  as  I  do,  namely,  that  jf^l^^2<m'i 
they  came  Sunday  after  Sunday  to  Little  Houghton  because  they  fi^e  traveller 
could  get  beer  there  which  they  could  not  get  at  home.     I  think,  —Suffi^ency 
therefore,  this  appeal  must  be  dismissed.  °-^  evidence  — 

-pv  Y      T  Ihatance 

L»AY,  J . — 1  concur.  prescribed  by 

Cave,  J. — I  differ  in  this  case  from  the  rest  of  the  court,  and  Act  travelled 
so  I  suppose  I  am  wrong.  Having  heard  the  case  argued  once  ^i?T^^^^^ 
already,  I  did  not  require  to  hear  Mr.  Ijloyd  again^  although  my  g^^  9^  10. ' 
judgment  is  against  him..  I  think  this  conviction  is  not  a  safe 
one.  The  appellant  was  convicted  and  fined  5Z.,  and  the  question 
is,  whether  there  was  evidence  on  which  the  justices  could  so 
convict  him.  The  section  of  the  Act  is  one  to  give  rise  to  con- 
siderable doubt.  [The  learned  Judge  read  sect.  10  and  con- 
tinued:]  The  expression  borui  fide  traveller  is  not  defined,  and 
is  calculated  to  cause  some  difficulty  in  the  interpretation.  The 
expression  "  traveller,^'  however,  has  been  defined  by  earlier 
Acts  as  one  travelling  either  for  business  or  pleasure.  Now  in 
that  sense  it  is  not  doubted  that  the  persons  who  were  served 
with  beer  at  Little  Houghton  were  travellers.  But  when  one  comes 
to  deal  with  the  expression  ^*  bond  fide  traveller,"  I  agree  with 
the  rest  of  the  Court  that  it  is  a  question  whether  in  the  main  and 
upon  the  whole  the  object  of  these  men's  journey  w«is  to  get  beer 
or  to  take  a  walk.  I  do  not  wish  to  lay  stress  upon  mere 
language.  The  Act,  it  is  trae,  says  that  a  man  shall  not  be 
deemed  to  be  a  bond  fide  traveller  unless  he  has  travelled  three 
miles,  and  these  men  did  comply  with  that  test.  At  the  same 
time  the  Act  does  not  make  those  who  have  travelled  three  miles 
bond  fide  travellers.  The  question,  therefore,  is  a  mixed  one  of 
law  and  fact.  Assuming  that  they  went  to  Little  Houghton  mainly 
to  get  beer,  and  if  this  fact  had  been  proved  in  evidence,  I  should 
have  agreed  that  the*conviction'was  good.  jj[  But  if  they  went  out 
for  a  walk  to  enjoy  the  country  air  and  the  scenery,  then  I  think 
that  the  fact  that  at  the  end  of  their  walk  they  intended  to  have  a 
glass  of  beer  oaght  not  to  deprive  them  of  the  status  of  bond  fide 
travellers.  Now  what  is  the  evidence  in  this  case  ?  There  is  no 
evidence  that  any  of  these  men  remained  in  the  yard  an  unreason- 
able time,  or  had  too  much  to  drink.  If  they  had  asked  for  a 
quantity  of  drink,  and  had  sat  drinking  for  some  time,  or  behaved 
in  a  noisy  and  improper  manner,  all  these  circumstances  might 
have  been  evidence  that  the  purpose  of  their  journey  was  to 
obtain  drink.  None  of  these  circumstances  are  found  here. 
What,  then,  led  the  justices  to  the  conclusion  to  which  they  came  ? 
This  is  a  criminal  case,  and  demanded  clear  evidence.  Apparently 
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Pkun        the  only  thing  which  led  them  to  this  conclusion  was  that  there 
.      ^'  was  a  considerable  number  of  persons  purchasing  beer,  and  that 

most  of  them  went  no  further  in  their  walk,  but   returned  to 

1893.        Northampton.     I  confess  that   circumstance  is  not  sufficient  to 
.    ": —        convince  me  that  their  main  object  was  to  get  beer.     I  think  the 
^^aUof  '  other  circumstances  must  be  taken  into  consideration.     The  time 
liquors  during  at  which  they  went  out  was  a  reasonable  time  for  taking  a  walk. 
prohibited    Their  behaviour  was    orderly  and    proper,  and  they  were  nob 
^traveller  served  with  beer  more  than  once,  or  with  more  than  a  pint  each. 
—Suffic^cy  All  that  the  justices  say  is  that  their  number  was  so  considerable 
qf  evidence  —  that  some  of  them  must  have  come  with  the  object  of  getting  beer. 
prescribed  hv  ^^  ^^  opinion  the  mere  fact  that  there  were  181  persons  on  the 
Act  travelled  premises  is  not  sufficient  to  justify  such  a  conclusion,  and  if  there 
only— 37  ^  38  was  no  evidence  that  they  went  out  for  any  other  purpose  than 
^**^Vio^'    to  take  a  walk,  the  conviction  ought  not  to  stand.  But  then  there 
'   '     '      is  another  branch   of  this   case.     The    further    question  arises 
whether  the  publican  truly  believed  that  his  customers  were  bond 
fide  travellers.     If  they  were  he  was  bound  at  his  peril  to  serve 
them.     It  would  be  very  hard  on  travellers  if  he  were  not  so 
bound .     How,  then,  is  he  to  be  sure  whether  they  are  bond  fide 
travellers  or    not?     He   may  protect  himself  by  asking  them 
questions,  and  this  he  did.     He  may  also  take  the  precaution  of 
serving  them  only  once  with  drink,  and  that  also  was  done  in  this 
case.     It  is  said,  however,  that  the  questions  he  asked  them  are 
evidence  of  mala  fides.     Now,  what  were  the   questions  ?     He 
asked  them  where  they  came  from,  and  where  they  slept  the 
previous  night.  It  is  suggested  that  he  ought  also  to  have  asked 
them   what   they  came   for,  and  what  was  the  object  of  their 
journey.     But  suppose  he  had  asked  them,  ''  Why  did  you  leave 
Northampton  ?  "     Can  it  be  doubted  that  they  would  have  said 
they   came   for  a  walk.     Would  he  then  have  been  bound  to 
disbelieve  them  ?     No  single  person  can  be  suggested  who  might 
not  truthfully  have  given  such  an  answer.     Possibly  some  of 
them  wanted  the  beer  more   than  the   walk.     But  how  is  the 
publican  to  know  ?     He  is  liable  on  the  one  hand  to  be  indicted 
if  he  wrongfully  refuses  to  serve  them.     On  the  other  hand  he  is 
liable  to   a  fine  of  61,  if   they  are  not  bond  fide  travellers.      It 
appears  to  me  that   he  asked  all    reasonable   questions.    Had 
he  asked   them  what  they  came  out  for    none  of  them  would 
have  been  so  foolish  as  to  say  it  was  to  get  beer.     The  only  point 
of  any  value  that  I  can  find  against  the  publican  was  the  largo 
number  of  the  customers,  and,  as  I  have  said,  I  think  that  is  not 
enough.     It  appears  to  me,  therefore,  that  not  only  was  there  no 
evidence  to  show  that  these  persons  were  not  bond  fide  travellers, 
but  also  that,  under  the  circumstances,  there  were  no  grounds 
for  holding  that  the  publican  did  not  believe  them  to  be  bond  fide 
travellers.     If  convictions  are  to  take  place  on  such  grounds  the 
publican  will  say,  "  I  will  not  serve  anybody  at  all  during  these 
hours.''     I  think  that  such   a  result  as  this  was  never  contem- 
plated by  the  Act.     It  is  a  construction  of  the  statute^  moreover. 
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which  would  press  very  hardly  upon  the  working  men  in  large        Pkuw 
towns,  who   could  thus    obtain    no    refreshment    during  their    aj-J?™,, 

Sunday  walk.     For  these  reasons  I  am  of  opinion  that  the  con-        

viction  should  be  set  aside.  1893. 

Hawkins,  J. — I  concur  in  the  iudgment  which  is  about  to  be  ^.    "T"  .  . 

,  '    T      J  J      =  Licensing  Ada 

given  by  my  Lord.  -^SaUof 

Lord  CoLBEiDQB,  C.J. — This  is  a  case  in  which  the  judgment  Uquw  during 
delivered  by  my  brother  Cave  will  lustify  me  in  having  caused  it    vrohhiUd 

.1  Tii_r  n         •j'i.i-'  c  i.    ^owrs — Bond, 

to  be  reargued  before  five  judges,  it   being  a   case    or   great  fidetraveVUr 
importance  in  which  there  is  no  right  of  appeal.     I  must  disclaim  —Suffideney 
at  the  outset  going  beyond  the  bounds  of  this  case  or  entering  °/  emdenee— 
into  the  motive  with  which  this  Act  was  passed.     My  duty  is  pr8»crt6«d*6v 
simply  to  construe  the  statute  according  to  law,  and  whether  it  AettravelM 
bears  hardly  upon  the  working  man  or  not,  I  shall  not  be  mis-  only— ^7  ^  38 
understood  when  I  say  it  is  indifferent  to  me.     I  look  upon  the     ^  '^\q  ' 
case  simply  as  one  of  the  interpretation  of  a  statute.     Now  the 
justices  have  convicted  the  appellant  of  contravening  sects.  9 
and  10  of  the  Act  37  &  38  Vict.  c.  49.     Sect.  9  prohibits  the 
sale  of  liquor  during  hours  of  closing,  and  imposes  a  penalty  for 
doing  so.     Then  the  10th  section  qualifies  the  0th  by  permitting 
the  sale  to  bond  fide  travellers  at  any  time,  and  the  concluding 
words  of  the  section  are  as  follows :  '^  A  person,  for  the  purposes 
of  this  Act  and  the  principal  Act,  shall  not  be  deemed  to  be  a 
bond  fide  traveller  unless  the  place  where  he  lodged  during  the 
preceding  night  is  at  least  three  miles  distant  from  the  place 
where    he   demands   to   be   supplied   with  liquor.''     The    only 
observation  I  would  make  upon  that  section  is  that  it  is  a  nega- 
tive section.     It  does  not  say  who  shall^  but  who  shall  not,  be 
deemed  to  be  a  bond  fide  traveller,  and  therefore  it  does  not  say 
that  any  person  who  has  come  three  miles  to  the  public-house 
is  a  bond  fide  traveller.     It  only  says  that  unless  he  has  done  so 
he  shall  not  be  deemed  to  be  one.     Now,  Northampton  is  a  very 
large  place,  containing  some  70,000  inhabitants,  and  about  three 
miles  distant  is  the  village  of  Little  Houghton,  where  a  respect- 
able public-house  is  kept  by  the  appellant.     It  is  found  in  the 
case  that  Sunday  after  Sunday  a  large  number  of  people,  rela- 
tively to  the  size  of  the  village,  came  to  this  public-house  during 
the  hours  of  closing  and  were  served  with  beer.     It  was  further 
proved  that  with  the  exception  of  a  very  few  all  of  them  were 
artisans  from  Northampton  who  had  walked  to  the  appellant's 
premises  that  morning  and  no  further,  and  returned,  or  were 
returning,  after  taking  beer  and  other  refreshment.     Now,  it  is 
a  singular  thing,  if  they  only  went  for  a  walk,  that  the  terminus 
of  their  journey  should  always  be  the  same.     Moreover,  the  son 
of  the  defendant  was  called,  and  he  proved  that  they  knew  who 
these  men  were.     Is  it  unreasonable  to  suppose  that  they  knew 
them  as  customers  ?     Now,  that  being  so,  and  it  being  further 
proved  that  the  practice  of  this   Sunday  business  was  so  esta- 
blished that  two  extra  waiters  had  to  be  employed  on  Sunday, 
and  that  they  were  required  not  to  supply  the  wants  of  Little 
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Prow        Houghton,  but  at  a  time  when  but  for  bond  fide  travellers  the 
.      ^'         house  would  have  been  closed  and  empty,  was  the  conclusion 

'   arrived  at  by  the  justices  a  reasonable  one  ?     Having  all  these 

1898.       facts  before  them^  they  found  as  a  fact  that  these  men  had  not 
-^  ": — .  .  come  out  to  take  a  walk,  but  in  order  to  get  beer  which  they 
_!g^  J '  could  not  obtain  at  home.     Then  it  is  said  there  was  no  evi- 
liquor  during  dence  for  the  justices.     I  should  have  thought  it  was  impossible 
prohibited    fco  maintain  such  a  proposition.     Here  was  a  whole  organised 
fide  traveller  systom  proved  to  exist,  by  which  persons  travelled  three  miles 
— Suj^imcy  and  then  obtained,  during  closing  hours,  beer  which  they  could 
of  evidence  —  not  get  at  home.     Is  that  honci  fide  travelling  ?     In  my  opinion 
p^serS^edhv  ^^  ^^  ^^^*     ^  Cannot,  of  course,  help  knowing,  as  everyone  knows. 
Act  travelled  that  near  any  great  town  this  is  a  regular  practice.     But  that  is 
only— 37  4^  38  no  reason  why  we  should  not  declare  the  law  as  it  is,  and  if  it  is 
^88%^ w'    ^^  ^®  altered  to  accommodate  the  practice  this  is  not  the  place 
to  do  it.     I  think  the  Act  as  it  stands  was  never  intended  to 
justify  such  a  practice  as  is  disclosed  in  this  case,  and  to  carry 
on  a  large  and  regular  Sunday  trade  on  pretence  of  supplying 
bond  fide  travellers  is  simply  to  set  the  Act  at  defiance.     We  are 
bound  to  maintain  this  Act  as  it  stands  so  long  as  it  remains  a 
part  of  the  law  of  the  land,  and  I   think  the  justices  put  the 
proper  construction  upon  it.     But  there  is  a  further  reason  in 
favour  of  this  conviction.     The  case  is  concluded  by  authority. 
The  principles  upon  which  the  decision  ought  to  rest  are  clearly 
stated  by  Erie,  C.J.  in  Taylor  v.  Humphries  (11  L.   T.  Rep. 
N.  S.  376)  in  these  words :  "  We  think  that  a  person  would  be 
a  traveller  within  the  exception  if  he  came  abroad  from  any  of 
the  motives  above  suggested  as  legitimate  and  by  reason  thereof 
needed  refreshment.     But  if  he  came  abroad  merely  because  he 
desired  to  go  to  a  public-house  and  obtain  drink  he  would  not.'' 
And  Cockburn,  C.J.  expresses  the  same  principle  in  Atkinson  v. 
Sellers.     These  cases  contain  an  exposition  of  the  old  law  as  it 
then  stood,  and  the  only  difference  between  the   old  and  the 
present  law  is  that  for  the  word  "traveller"  is  substituted  the 
expression  "  bond  fide  traveller.'*     In  my  opinion  the  principles 
contained  in  the  cases  just  cited  are  equally  applicable  to  the 
new  expression.     The  other  two  cases  cited  for  the  appellant 
are  quite  distinguishable.     The  cases  I  have  mentioned  show,  in 
my  opinion,  that  the  finding  of  the  magistrates  was  on  a  question 
of  fact,  namely,  whether  the  persons  resorting  to  this  inn  syste- 
matically,   Sunday  after  Sunday,  were  bond  fide  travellers  or 
not.     They  found,  most  properly  I  think,  that  they  were  not, 
and  that  the  publican  did  not  truly  believe  they  were,  and  I 
think  their  finding  must  be  afiirmed,  and  this  conviction  must 
stand. 

Solicitors    for  the  appellant,    Goddcn,  Son,   and  Holme,   for 
Bccke  and  Green,  Northampton. 

Solicitor  for  the  justices,  K  E.  Hobson,  for  Batvlins  and  Son, 
Market  Harborougb. 
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QUEEN^S  BENCH  DIVISION. 

Thursday,  Oct.  27,  1892. 
(Before  Pollock,  B.  and  Hawkins/ J.) 
Barnes  (app.)  v.  Rider  (reap.)  (a) 

Adulteration  of  milk — Sale  of  Food  and  Drags  Act,  1875  (38  &  89 
Vict.  c.  03),  8.  6 — Particulars  of  offencs — Sale  of  Food  and 
Drugs  Act  Amendment  Act,  1879  (42  ^  43  Vict.  c.  SO),  s.  10. 

Sect.  10  of  the  Food  and  Drugs  Act  Amendment  Act,  1879, 
provides  that  in  all  prosecutions  under  the  Sale  of  Food  and 
Drugs  Act,  1875,  there  shall  he  stated  on  the  summons  to  appear 
before  the  magistrate  '' particulars  of  the  offence  or  offences 
against  the  said  Act  of  which  the  seller  is  accused.'^ 

A  summons  was  served  on  the  appellant,  in  which  it  was  stated 
that  he  *'  on  the  SOth  day  of  June,  1892,  at  Salford,  in  the 
borough  aforesaid,  did  then  and  there  sell  to  Henry  Rider  '*  {the 
respondent),  ^^  and  to  the  prejudice  of  Henry  Eider,  one  pint  of 
milk,  vjhich  was  not  of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  such  purchaser.^' 

Held  {reversing  the  decision  of  the  magistrate),  that  the  appellant 
could  not  be  convicted,  as  the  summons  did  not  sufficiently  state 
the  particulars  of  the  offence  of  which  he  wOfS  accused  to  meet 
the  requirements  of  sect.  10;  that  the  defect  could  not  be  cured 
by  an  oral  communication  to  the  appellant  of  the  nature  of  the 
adulteration  complained  of;  and  that  the  appellant  having 
appeared  before  the  magistrate  only  to  protest  against  his  juris- 
diction was  not  debarred  from  setting  up  the  insufficiency  of 
the  particulars. 

THIS  was  a  case  stated  by  the  stipendiary  magistrate  for  the 
county  borough  of  Salford,  the  appellant  George  William 
Barnes  being  a  dairyman,  and  the  respondent  Henry  Kider  being 
an  inspector  of  nuisances,  and  an  inspector  appointed  under  the 
Sale  of  Food  and  Drugs  Act,  1875,  for  the  county  borough  of 
Salford. 

The  case  was  stated  in  the  following  terms : 

1.  The  appellant  was  on  the  16th  day  of  July,  1892,  served 
with  a  summons  under  the  Food  and  Drugs  Act  at  the  instance 
of  the  respondent,  of  which  so  far  as  it  is  material  to  the  case  the 
following  is  a  copy : 

For  that  yon,  the  appellant,  on  the  30th  day  of  Jnne,  1892,  at  Salford,  in  the 
borough  aforesaid,  did  then  and  there  sell  to  Henry  Rider,  and  to  the  prejudice  of 
Henry  Rider,  one  pint  of  milk  which  was  not  of  the  nature,  suhstanco,  and  quality  of 
the  article  demanded  by  such  purchaser. 

(a)  Reported  by  Mesvtm  Ll.  Vbkl,  Esq ,  Barrieter-at-Law. 
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Barmes  2.  The  appellant  appeared  on  the  said  sammons^  and  on  the 

''•  case  being  called  on  he,  by  his  solicitor,  objected  that  particulars 

of  the  oflFence  against  the  aforesaid  Acts  of  which  the  seller  was 

1892.        accused  were  not  stated  on  the  summons  in  compliance  with 

— -        sect.  10  of  42  &  43  Vict.  c.  30,  and  that  the  summons  ought  to 

offood^    have  contained  particulars  of  the  alleged  defect  in  the  milk,  or 

Practice^    have  Stated  in   what  manner  it  had   been   adulterated,  as,  for 

Summons  —  example,  that  water  had  been  added  or  fat  abstracted,  or  what- 

^"'ol^^  ''■^ever  the  alleged  defect  might  be,  and  he  further  contended  that 

SviffiGimiey  of  such  non-compliance   with   the   said   section   was   fatal   to   the 

ttatement  —  summons,  and  that  the  appellant  could  not  be  lawfully  convicted 

^JaidD^t  thereunder. 

AcU,  1875        3-   The  respondent's  solicitor  contended   that  the  summons 
and  1879—-  complied  with  the  section,  inasmuch  as   it  gave  particulars  of 
^  63^^  ^t^  *^®   oflFence.      The  magistrate   decided  to  hear  the   case,   and 
42  V  43  Vict,  reserve  the  point  for  consideration,  and  it  was  thereupon  proved 
c.  80««.  10.    that  the  cause  of  complaint,  viz.,  that  the  milk  had  been  adulte- 
rated by  the  addition  of  water  was  communicated  by  the  appel- 
lant to  the  respondent  before  the  summons  was  issued,  and  he 
therefore  held  that  the  summons  was  good  and  suflicient  within 
the  said  section,  and  fined  the  appellant  20^.  and  costs. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
magistrate's  decision  was  right  in  point  of  law.  If  the  Court 
should  be  of  opinion  that  his  decision  was  right,  the  conviction  is 
to  stand  ;  if  the  Court  should  be  of  opinion  that  his  decision  was 
wrong,  the  summons  is  to  be  dismissed,  and  the  case  remitted 
to  the  magistrate  with  the  opinion  of  the  Court. 

By  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  it  is  provided  : 

No  person  shaU  sell,  to  the  prejudice  of  the  purchaser,  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance,  and  quality  demanded  by  such  purchaser, 
under  a  penalty  not  exceeding  twenty  pounds. 

Then  follows  a  proviso  for  immunity  in  certain  specified  cases. 
By  sect.  10  of  the  Sale  of  Food  and  Drugs  Act  Amendment 
Act,  1879  (42  &  43  Vict.  c.  30),  it  is  provided: 

In  all  prosecutions  under  the  principal  Act,  and  notwithstanding  the  provisions  of 
sect.  20  of  the  said  Act,  the  summons  to  appear  before  the  magistrates  shall  be  served 
upon  the  person  charged  with  violating  the  provisions  of  the  said  Act  within  a 
reasonable  time,  and  in  the  case  of  a  perishable  article  not  exceeding  twenty-eight 
days  from  the  time  of  the  purchase  from  such  person  for  test  purposes  of  the  food  or 
drug,  for  the  sale  of  which  in  contravention  to  the  terms  of  the  principal  Act  tho 
seller  is  rendered  liable  to  prosecution,  and  particulars  of  the  offence  or  offences 
against  the  said  Act  of  which  the  seller  is  accused,  and  also  the  name  of  the 
prosecutor,  shall  be  stated  on  the  summons,  and  the  summons  shall  not  be  made 
returnable  in  a  loss  time  than  seven  days  from  the  day  it  is  served  upon  the  person 
summoned. 

A.  T,  Toller  for  the  appellant. — The  decision  of  the  magistrate 
was  wrong.  There  are  no  particulars  stated  on  this  summons  to 
meet  the  requirements  of  sect.  10.  [Hawkins,  J. — I  am  inclined 
to  think  that  the  summons  was  wrong;  but  then  you  appeared  to 
it.]  We  appeared  to  it  in  order  to  take  this  objection,  and  our 
doing  so  could  not  convert  a  bad  summons  into  a  good  one : 
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{Dixon  V.  Wells,  62  L.  T.  Rep.  N.  S.  812  ;  25  Q.  B.  Div.  249).      Barmm 
[Hawkins,  J. — I  am  not  sure  that  you  are  not  right,  if  the  •• 

appellant  appeared  merely  for  the  purpose  of  saying  that  the        

summons  was  bad.]      The  appearance  was  under  protest^  and        1892. 
the  defect  therefore  was  not  cured.     But  the  question  of  waiver    .,  T     ^. 
oi  junsaiction  does  not  arise,  because  it  is   necessary  to  the     of  food— 
jurisdiction  that  there  should  be  a  compliance  with  the  statute,    Practice— 
i.e.,  that  there  should  be  better  particulars  than  those  stated  in   Bvmmons-^ 
the  summons.     The  alleged  ofEence  was  against  sect.  6  of  the    ^off&nee-^ 
Act  of  1875,  and  the  object  of  sect.  10  of  the  Amendment  Act  of  Sufficieney  oj 
1879  is  to  see  that  the  accused  knows  what  charge  he  has  to   staUmentr— 
meet.     The  appellant  here  was  not  the  man  whose  cows  produced    anADntas 
the  milk ;  he  had  got  it  from  a  farm.     How  can  a  man  who  has  Act,  1875  and 
got  food,  perishable  food,  from  a  wholesale  dealer,  and  believes  it  1879— 38  4- 89 
to  be  right,  possibly  know  how  to  have  it  tested  and  thus  defend  ^^^f^'^gJis 
himself  when  the  day  comes,  if  particulars  of  his  ofEence  are  not    viet.  c  80, 
stated  in  the  summons  f   It  might  be  said  here  that  the  appellant        ».  10. 
knew  the  nature  of  the  adulteration  of  which  he  was  accused  by 
reason  of  the  communication  which  was  made  to  him ;  but  this  is 
an  important  question  of  principle,  and  the  efiect  of  the  statute 
cannot  be  taken  away  and  its  requirements  avoided  by  anything 
outside  the  summons  itself. 

Smyly,  Q.C.  for  the  respondent. — I  admit  that  the  case  of 
Dixon  V.  Wells  {ubi  sup.)  is  against  me  on  the  question  as  to  the 
effect  of  the  appearance,  and  the  only  point  is  whether  the  sum- 
mons was  defective.  I  do  not  think  I  can  or  ought  to  contend 
that  the  mere  fact  that  the  appellant  was  informed  of  the  nature 
of  the  adulteration  would  make  the  sammons  good;  but  what  I 
submit  is,  that  the  particulars  of  the  offence  itself  are  sufficiently 
stated  in  this  summons  to  comply  with  the  requirements  of  sect. 
10.  We  have  to  give  the  particulars  of  the  offence,  not  the  evi- 
dence necessary  to  support  them.  The  offence  here  is  the  selling 
an  article  other  than  that  which  was  demanded,  and  the  parti- 
culars of  that  offence  are  the  date  when  the  demand  was  made 
and  the  name  of  the  person  who  made  it,  the  article  demanded, 
and  the  fact  that  it  was  not  of  the  quality  demanded.  If  we  had 
to  go  into  details  on  the  summons  we  might  be  bound  by  our 
particulars,  and  if  it  turned  out  that  5  per  cent,  of  water  had 
been  added,  and  we  had  charged  seven,  the  summons  would  be 
dismissed.  There  is  a  note  of  a  case,  i2.  v.  Wakefield,  in  54  J.  P. 
148,  where  the  summons  did  not  give  particulars  as  to  how  the 
milk  was  adulterated,  but  merely  stated  that  the  thing  demanded 
was  new  milk,  and  it  was  held  that  it  was  for  the  justices  to 
decide  whether  there  were  sufficient  particulars.  Here  the 
magistrate  has  decided  that  the  particulars  were  sufficient,  and 
they  were  so  in  fact.  In  the  cases  of  Lane  v.  Collins  (52  L.  T. 
Eep.  N.  S.  257;  14  Q.  B.  Div.  193)  and  Knight  v.  Bowers  (53 
L.  T.  Rep.  N.  S.  284;  14  Q.  B.  Div.  845)  this  objection  was 
never  taken,  though  this  form  of  summons  was  used. 

PoLiocK,  B. — I  confess  myself  I  feel  no  doubt  in  saying  that 
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Barnu      this  case  oaght'  to  be  sent  back  to  the  magistrate  with  the 
^  ^'  expressed  opinion  of  this  Court  that  the  sammons  ought  to  have 

been  dismissed.     Here  is  a  statute  beginning  with  providing  for 

1892.        a  penalty  in  the  case  of  a  sale  of  goods  that  are  adulterated  or 
.,  T7"        are  not  of    the   nature,  substance,  and    quality  of  the  article 
0/  food-^     demanded  by  the  purchaser.     The  Act  is  a  very  stringent  one. 
Practice—    because  the  person  dealing  in  any  article  of  food  from  the  very 
fiummotw—  necessity  of  the  case,  is  made  liable  for  the  wrongful  acts  of 
^o^mJ^     other  people,  even  though  there  is  no  actual  commission  or  omis- 
Sufficisncy  of  sion^  or  anything  wrong  on  his  part.     Then  there  is  a  provision 
ataiement—  that  when  a  person  is  summoned  under  this  Act  particulars 
^nd^ihugt  should  be  delivered  of  the  offence.     I  cannot  myself  think  that 
4c<0, 1875  and  the  intention   or  meaning  of  the  Legislature   by  this  is,  that 
1879—88  if  89  merely  the  names  and  date  and  so  forth  should  be  stated,  but  it 
<  ^*f*42  1^48  ™®*^s  particulars  of  the  offence  in  the  sense  of  what  a  man  would 
Vict,  c.  80,    Bay  in  answer  to  the  qnestion.  What  do  you  complain  of  ?     Such 
9. 10.        an  answer  would  be,  "  You  sold  me  milk  with  water  in  it " ;  or 
**  you  sold  me  milk  of  a  particular  kind  when  I  asked  for  milk 
of  another  kind.''     It  is  most  reasonable  that  a  person  summoned 
for  a  breach  of  this  Act  of  Parliament  should  have  information  in 
the  summons  of  what  it  is  that  is  complained  of.     Mr.  Smyly 
does  not  intend  for  a  moment  to  argue  that  the  mere  verbal  com- 
munication beforehand  affects  the  matter.      I   think   that  the 
magistrate  was  wrong,  and  therefore  the  case  must  go  back  to 
him  with  the  intimation  from  this  court  that  the  conviction  is 
bad,  and  that  the  summons  ought  to  be  dismissed. 

Hawkins,  J. — I  am  of  the  same  opinion.  I  have  already 
intimated  my  opinion  in  the  course  of  the  argument.  I  think, 
in  the  first  place,  that  the  mere  communication  beforehand  of 
the  particulars  of  the  offence  did  not  justify  the  magistrate  in 
finding  that  the  summons  was  good,  because  I  think  that  the 
summons  itself  was  defective  because  it  did  not  set  forth  in  the 
terms  of  sect.  10  the  particulars  of  the  offence.  Those  particulars 
are  required  to  be  stated  on  the  summons.  The  offence  that  is 
stated  on  the  summons  in  this  case  is  "  that  you,  the  appellant, 
on  the  30th  day  of  June  last,  at  Salford,  in  the  borough  aforesaid, 
did  then  and  there  sell  to  Henry  Bider,  and  to  the  prejudice  of 
Henry  Bider,  one  pint  of  milk  which  was  not  of  the  nature^ 
substance,  and  quality  of  the  article  demanded  by  such  pur- 
chaser.'' Well,  it  is  difBcult  to  see  how  this  can  be  read  as  any- 
thing more  than  a  description  of  the  offence  itself,  and  without 
sect.  10,  to  which  I  have  just  referred,  it  would  have  been  neces- 
sary to  state  some  description  of  the  offence  to  enable  the  man 
to  know  with  what  he  was  charged.  Sect.  10  was  passed,  in 
my  judgment,  to  enable  him  to  have  more  information  than  that^ 
and  that  he  should  have  not  merely  a  description  of  the  offence^ 
but  particulars  of  the  offence,  and  I  do  not  think  that  this  sum- 
mons did  give  particulars^  or  anything  which  can  be  called  parti- 
culars such  as  are  required  by  sect.  10.  But  then  I  ask  myself^ 
can  there  be  a  previous  verbal  communication  of  the  particulars 
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of  the  offence  so  as  to  make  good  the  omission  of  them  in  the      Barnes 
summons  ?     I  think  there  cannot  be,  because  it  is  clear  that  the       «  *• 

particulars  must  be  on  the  summons  itself.     Then  the  appellant 

appeared  before  the  justice  for  the  very  purpose  of  taking  the        18^2. 
objection  that  he  had  not  been  properly  summoned.     I  think,    ..  iJITfton 
there  being  no  particulars  of  the  offence  stated  in  the  summons,     ^f  food— 
and  nothing  in  this  case  to  waive  the  absence  of  such  particulars,    Fractiee — 
that  the  magistrate  ought  not  to  have  convicted  the  appellant,  0^*1131^*??*^  i. 
and  that  his  appeal  ought  to  be  allowed.  ^off^ntJ^ 

Appeal  allowed  with  costs,       Sujg^eiency  of 

Solicitors  for  the  appellant,  Indermaur  and  Broton,  for  Gardner  '*?**"1'!S*;~^ 
and  Son,  Manchester.  l^'o^f 

Solicitors  for  the  respondent,  Firth  and  Co.,  for  the  Town  Aeti,  IBIS  cmd 
Clerk,  Salf ord.  1879-^8  #  39 

'  Vict.  c.  68, 

f.  6;  42^48 

Viet.  e.  30, 

9. 10. 
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(Before  the  Rscordvb,  Sir  Charles  Hall,  Q.C.) 

Wedm^esdayy  Feb.  8, 1893. 

Rbg.  V,  Beitton.  {a) 

Evidence — Perjury — Admissibility  of  statements  made  by  judge 
of  High  Court  in  delivering  judgment  in  action  in  which 
perjury  alleged  to  have  been  committed. 

Statements  m^ide  by  a  judge  in  giving  judgment  in  an  action  are 
not  admissible  a^s  evidence  in  the  prosecution  of  a  witness  for 
perjury  alleged  to  have  been  committed  whilst  giving  evidence  in 
such  action, 

THE  prisoner,  Samuel  Britton,  was  indicted  for  committing 
wilful  and  corrupt  perjury  while  giving  evidence  in  the 
course  of  an  action  {Franhis  v.  Baverstoch  and  Britton)  tried  in 
the  High  Court  of  Justice,  before  Mr.  Justice  Romer,  upon  the 
2 1  St  day  of  September,  1892. 

E.  U.  Bullen  (with  him  O.  A.  Bonner),  in  support  of  the 
indictment,  after  calling  formal  evidence  to  prove  the  proceedings 
in  the  action  in  the  High  Court,  called  a  shorthand  writer,  who 

(a)  Reported  by  the  E^tor  of  Cox  C.  0.,  from  the  Central  Griminal  Court  Sessioiia 
Paper  No.  700. 
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Bw.  produced  a  transcript  of  the  notes  of  the  evidence  given  by  the 

^  ^'  prisoner  upon  the  trials  and  also  a  transcript  of  his  notes  of  the 

*  judgment  of  Mr.  Justice  Bomer  in  the  action*    Upon  the  notes 

1898.  of  the  judgment  being  tendered  in  evidence^ 

PmrfT"—  ^'         Mathews,  on  behalf  of  the  prisoner^  submitted  that  the 

Evidence  —  words  of  the  jud(^ment  could  not  be  given  in  evidence,  as  the 

Perjury^  defendant  had  not  had  the  opportunity  of  answering  the  learned 

^M7j^Ooi»r*  judge. 

A^Snieiibility      Sullen,  in  Support  of   the  indictment^   contended  that   the 
<tf  words  of  words  of  the  judgment  were  admissible.     But, 
judgment  in       The  BscoBDXB  held,  that  what  was  said  by  the  learned  judge 

Pt^.  ^.^f ;«™K  J^  jadgment  was  not  admissible  evidence,  and 
rejected  the  notes. 


MIDLAND    CIRCUIT. 

Lincoln. 

Friday,  Feb.  24,  1898. 

(Before  Day,  J.) 

Beo.  v.  Bbackenbuby.  (a) 

Evidence — Admissions  obtained   by  questions  by  police — Admis- 
sibility of. 

There  is  no  rule  excluding  admissions  made  by  a  prisoner  in 

answer  to  questions  put  by  a  policeman. 
A  fortiori,  when  the  accused  has  not  been   actually  taken  into 

custody. 
The  ruling  of  A.  L.  Smith  in  Reg.  v.  Gavin  (16  Cox  C.  0.  656) 

n^t  followed. 

THE  prisoner  in  this  case  was   charged  with    burglariously 
breaking    and  entering   the    dwelling-house  of   Caroline 
Gascoigne,  at  Welby,  on  the  night  of  the  22nd  January,  1893. 

The  prisoner  was  proved  to  have  been  seen  in  the  house  after 
the  inmates  had  retired  to  bed,  and  on  being  seen  he  left  the 
premises. 

A  hole  was  found  in  the  roof  the  next  morning,  but  nothing 
was  missing. 

(u)  Reported  by  A.  M.  WhitB)  Esq.,  Barrister-at-Law. 
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The  prosecairix  commanicated  with  the  police  on  the  morning        Ru. 
of  the  23rd,  and  shortly  afterwards  a  policeman  npon  meeting  ug^^^jyuy 

the  accused^  a  farm  laboaror,  upon  the  highway,  stopped  him  and         

said,  "  I  am  going  to  ask  yon  some  questions,  and  what  you  say        1898. 
may  be  taken  down  in  writing,  and  might  be  used  in  evidenco        7^^  ^ 
against  you.*'  ErW«I2  — 

The  accused   then   made   several  admissions,  and  on   being   AdmMswns 
further  pressed  with  questions  confessed  he  had  been  at  Welby      •^^^^^  ♦^ 
the  previous  night.     The  policeman  then  formally  took  him  into   g^^Jl^  j^ 
custody.  j}olic0. 

H,  G.  Stanger,  for  the  prosecution,  proposed  to  put  in  as 
evidence  the  admissions  so  made. 

Archer  M.  White,  for  the  prisoner,  objected  that  the  accused 
was  practically  in  custody,  being  restrained  of  his  liberty.  The 
policeman's  act  amounted  to  an  imprisonment.  The  policeman 
had  no  right  to  ask  questions,  and  under  the  circumstances  the 
admissions  so  obtained  were  not  admissible.  He  cited  22.  v. 
(?at;m(15CoxC.  C.  656). 

Day,  J.  admitted  all  the  statements  made  by  the  accused  to 
the  policeman,  and  expressly  dissented  from  the  ruling  of  A.  L. 
Smith,  J.  in  R.  v.  Oavin, 

Verdict,  Not  guilty. 

Solicitor  for  prosecution,  G.  W.  G.  Beaumont,  Grantham. 

Solicitors  for  prisoner,  B.  A.  White  and  Son,  Grantham. 

iVo^«.— This  is  in  accordance  with  the  rnle  laid  down  in  nearly  all  the  text  books. 

1  Taylor  (1885),  766;  Powell  (1892),  816;  Phipson,  157;  Burn's  Justice  of  the 
Peace  (1869),  973  ;  Arohbold  (1886),  262 ;  Roscoe  (1890),  48 ;  and  in  8  Russell  on 
Crimes  (1877),  472,  442,  as  to  which  see  the  remark  of  Coleridge,  C.J.  in  lieg.  v. 
Fenneli  ^1881),  L.  Rep.  7  Q.  B.  147.  See  also  Baldrys  case  (1852),  2  Den.  480.  The 
ruling  of  Smith,  J.,  in  Meg,  v.  Gavin  is  supported  by  Jieg,  v.  DevHn  (Irish),  1841 ;  2 
Cr.  &  Dix.   152  ;  Rfg,  ▼.  Beiriman  (1854)  6  Cox  C.  C.  888  ;  HeQ.  v.  Cheverion  (1862), 

2  F.  &  F.  833 ;  and  Reg.  v,  Bodkin  (Irish),  1868,  9  Cox  C.  C.  403.  But  according  to 
the  decision  of  the  Court  for  Crown  Cases  Reserved  in  Reg,  v.  Thompscn^  post^  p.  641 ; 
69  L.  T.  Rep.  N.  S.  22,  a  confession  of  guilt  in  order  to  be  admissible  in  criminal 
proceedings  must  have  been  made  voluntarily,  and  not  in  response  to  any  threat  or  to 
any  suggestion  of  advantage  to  be  inferred  either  directly  or  indirectly  from  language 
used  by  a  person  in  a  position  of  authority  in  connection  with  the  prosecution  of  tbo 
person  by  whom  the  confession  was  made.  In  Reg,  v.  Fenneli  (juLi  svp,),  Lord  Colo- 
ridge,  O.J.,  said :  "  The  rule  laid  down  in  *  Russell  on  Crimes '  is  that  a  confession,  in 
order  to  be  admissible  must  be  free  and  voluntary,  that  is,  must  not  be  extracted  by 
any  sort  of  threatsor  violence,  nor  obtained  by  any  direct  or  implied  promise,  however 
sliffht,  nor  by  tbo  exertion  of  any  improper  influence ; "  and  in  Reg.  v.  Thompson 
(uSi  sup.),  Caye,  J.,  in  deliTering  the  judgment  of  the  Court,  said  :  **  If  these  prin- 
ciples and  the  reasons  for  them  are,  as  it  seems  impossible  to  doubt,  well  founded, 
they  afford  to  magistrates  a  simple  test  by  which  the  admissibility  of  a  confession 
may  be  decided.  They  haTO  to  ask,  is  it  proved  affirmatively  that  the  confession  was 
free  and  voluntary — that  is,  was  it  preceded  by  any  inducement  held  out  by  a  person 
in  authority  to  make  a  statement?  If  so,  and  tbo  inducement  has  not  clearly  been 
removed  before  the  statement  was  made,  evidence  of  the  statement  is  inadmissible.'* 
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CENTRAL  CRIMINAL  COURT. 

Thursday,  April  13,  1893. 

(Before  the  Rbcordkb,  Sir  Chas.  Hall,  Q.C.) 

Reg.  v.  Althausen.  (a) 

Hvidence  —  Bigamy  —  Jewish  marriage  —  Written  contract — In^ 
sufficiency  of  proof  of  religious  ceremony. 

In  order  to  prove  a  Jewish  marriage,  it  is  not  sufficient  to  produce 
a  witness  who  was  present  at  the  religious  ceremony  in  the 
synagogue,  a  written  contract  between  the  parties  heirhg  essential 
to  the  validity  of  the  marriage,  production  and  proof  of  the 
execution  of  such  document  is  necessary. 

THE  prisoner,  Jacob  Althausen,  was  indicted  for  bigamy,  and 
in  support  of  the  indictment  the  following  evidence  was  given 
by  Abraham  Rosenberg : — "Hive at  7,  Cross-street,  Commerciai- 
road,  and  am  the  father  of  Dinah  Rosenberg.  I  was  present  at 
Czsne,  in  the  province  of  Vilna,  Russia,  with  my  daughter  Dinah 
when  she  was  married  to  the  prisoner  about  six  years  ago  in  a 
chapel  adjoining  the  synagogue,  where  marriages  usually  take 
place.  They  were  married  by  a  rabbi,  but  not  the  Chief  Rabbi. 
I  am  acquainted  with  the  rites  and  ceremonies  which  take  place 
at  Jewish  marriages.  Those  rites  and  ceremonies  were  observed 
at  this  marriage.  After  the  marriage  the  prisoner  and  my 
daughter  cohabited  together,  and  after  two  weeks  they  came  to 
England  together,  and  I  saw  them  living  together.  Dinah  is 
still  alive.'^  Upon  being  cross-examined  the  witness  said,  "  I 
saw  a  contract  of  marriage.  The  prisoner  had  the  certificate  at 
the  time  of  the  marriage.  I  did  not  see  it;  it  was  not  read 
publicly  in  my  presence.  When  Jews  are  married  there  is  a 
document  read  publicly  before  them,  but  I  did  not  hear  one  read 
in  this  case.  I  was  present  the  whole  time.  I  did  not  ask  why 
it  was  not  read. 

Lily,  on  behalf  of  the  prisoner,  submitted  the  evidence  was 
insufficient  to  prove  that  a  marriage  had  been  contracted 
according  to  the  law  of  Russia,  and  relied  upon  Horn  v.  Noel 
(1  Camp.  61),  which  was  tried  before  Lord  Ellenborough,  in 
which  case  the  coverture  of  the  defendant  was  set  up  as  a  bar  to 
an   action  of   asswmpsit  against  her   as  acceptor  of  a  bill  of 

(a)  Reported  by  the  B!ditor  of  Cox  0.  C,  from  the  Central  Criminal  Court  SeesionB 
Paper  No.  702. 
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exchange^  and  it  was  contended  that  it  was  necessary  for  the 
defendant^  who  was  a  Jewess^  to  show  that  a  marriage  had  been 
celebrated  according  to  the  rites  of  the  Jews.  That  with  them 
what  took  place  in  the  synagogue  was  merely  a  ratification  of  a 
previons  written  contract ;  and  that  sach  contract^  being  essential 
to  the  validity  of  the  marriage,  it  ought  to  have  been  produced 
and  proved^  and  this  was  accordingly  done.  He  also  cited  Lindo 
V.  Denesano  (Hagg.  216)  and  Reg.  v.  Collins  (Central  Criminal 
Court  Sessions  Papers,  Pb.  581,  p.  545). 

Geoghegan,  in  support  of  the  indictment^  submitted  that  there 
was  some  evidence^  and  it  was  therefore  a  question  for  the 
jury. 

The  Bkcobdeb,  however,  held  that  he  was  bonnd  by  the  case  of 
Horn  V.  Noel  {ubi  sup,),  that  the  evidence  of  what  took  place  at 
the  religious  ceremony  was  insufficient,  and  in  the  absence  of  the 
written  contract  directed  the  jury  to  return  a  verdict  of  not 
guilty. 

Not  guilty. 


Bmo. 

Althatoxn. 

1893. 

PraeticB — 

Evidence  — 

Bigamy — 

Proof  of 

Jewish 

marriage. 


QUEEN'S  BENCH  DIVISION. 

Thursday  Feb.  2,  1893. 

(Before  Lawbance  and  Bbucs,  JJ.) 
Stokes,  Inspector  of  Mines  (app.)  v.  Checkland  (resp.)  (a) 

Mines — Use  of  naked  Ughts  in  coal  mine — Offence  against  Act — 
''  Owner,  argent,  and  manager  '^  each  liable — Managing  director 
appointing  a  certificated  manager — Liabiliiy  of  managing 
director  as  ^^ agent'' — Reasonable  precautions  by  publishing 
rules — Coal  Mines  Regulation  Act,  1887  (50  8f  51  Vict.  c.  58), 
ss.  49  (r.  8)  ^  50. 

Sect.  60  of  the  Coal  Mines  Regulation  Act,  1887,  provides  that, 
^^  in  the  event  of  any  contravention  or  non-compliance  with 
any  of  the  general  rules  .  .  .  by  any  person  whomsoever, 
the  owner,  agent,  and  manager  shall  each  be  guilty  of  an  offence 
against  this  Act,  unless  he  proves  that  he  had  taken  all  reasonable 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 


1893. 


and  50. 
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Srt)KK8  means,   hy  publishing  and  to  the  hest  of  his  power  enforcing 

Chbckiakdl       ^^^  *        rules  a^  regulations  for  the  working  of  the  mine,  ^c" 

A  limited  company  were  the  owners  of  a  coal  mine  of  which  the 

respondent  wa>s  the  managing  director;  hut  the  respondent  did 

Coal  mi«M—      not  interfere  with  the  actual  management  of  the  mine  under^ 

—Li^ihi^'f     9'^^'^'^f  which  was  left  in  the  hands    of  a    dAily   certificated 

managting         manager,  under  the  Coal  Mines  Regulation  Act,  who  was  the 

director  for       manager  of  the  colliery,  and  was  in  charge  thereof.     The  respon-^ 

offoMe—Agmt      dent,  as  managing  director,  occasionally  visited  the  mine,  but  he 

precauHo^-^      /iod  in  no  way  interfered  with  the    manager   in  his   duties, 

60  4"  51  Vict      though   he   had  authorised  all  necessary   expenditwre  for  the 

^'  ^\^'ii  ^^       ^^f^^y  ^^d  conduct  of  the  mine,  and  had  duly  published  at  the 

mine  the  rules  under  the  Mines  Act  and  the  abstract  of  the 
Act  itself.  An  offence  having  been  committed  hy  the  twe  of 
naked  lights  in  the  mine  on  a  day  when  the  respondent  was 
not  at  the  mine : 
Held,  (1)  that  the  respondent,  as  managing  director,  was  '* agent'* 
of  the  mine  within  the  meaning  of  the  Act,  and  was  legally 
responsible  as  such;  but  (2)  that  he  had,  by  publishing  and 
to  the  best  of  his  power  enforcing  the  rules  as  regulations  for  the 
working  of  the  mine,  taken  all  reasonable  means — within 
sect.  50  of  the  Act — to  prevent  such  contravention  of  the  rules, 
and  was  therefore  not  liable  to  be  convicted  for  the  offence. 

CASE  stated  by  justices  of  the  peace  for  the  County  of  Derby, 
pursuant  to  sect.  33  of  the  Summary  Jurisdiction  Act,  1879 
(42&43  Vict.  c.  49). 

At  a  court  of  summary  jurisdiction  holden  in  and  for  the  divi- 
sion of  Smalley  in  the  county  of  Derby,  on  the  15th  of  September, 
1892,  at  Ilkeston  in  the  said  county,  an  information  preferred  by 
the  appellant  against  the  respondent  under  sect.  49  (general 
rule  8)  of  the  Goal  Mines  Begulation  Act,  1887,  was  heard  aud 
determined  by  the  justices,  and  upon  such  hearing  the  justices 
dismissed  the  information. 

The  following  is  a  copy  of  the  information  in  question  : — 

On  tho  6th  day  of  August,  1892,  Arthur  Henry  Stokes,  of  the  borough  of  Derby, 
Her  Majesty's  Inspector  of  Mines  for  the  Midland  District,  informeth  me,  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of  Derby,  that  George  Edward 
Gheckland  .  .  .  colliery  owner,  on  the  9th  day  of  May,  1892,  he  then  being  the 
owner  or  agent  of  a  certain  mine  or  colliery  known  as  the  Mapperley  CoUiery,  situate 
in  the  parish  of  Mapperley  in  the  county  of  Derby,  and  of  which  mine  or  colliery  it 
was  necessary  to  work  the  coal  with  safety-lamps  in  a  certain  part  of  a  yentilating 
district  of  such  mine  or  colliery — to  wit,  a  district  of  the  hard  coal  workings — 
did  cause  or  permit  the  coal  to  be  worked  with  naked  lights  in  another  part  of  the 
same  ventilating  district  situated  between  the  place  where  such  safety-lamps  were 
being  used  and  the  return  airway,  contrary  to  the  proYisions  of  the  Goal  Mines 
Regulation  Act.  1887,  &c. 

The  appellant  being  dissatisfied  with  the  determination  of  the 
justices,  obtained  the  present  case. 

Upon  the  heariug  of  the  information,  both  parties  were  repre- 
sented by  their  solicitors,  and  a  preliminary  objection  was  raised 
on  behalf  of    the    respondent   that   the  information   was   bad. 
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inasmncli  as  it  charged  the  respondent  with  an  alternative  offence      Stokm 
as  owner  or  agents  the  liabilities  imposed  on  the  owner  being  chwxliiio 

different  from  those  imposed  on  an  agent  by  the  said  Act^  and        

the  justices  being  of  opinion  that  the  objection  was  good^  amended        1893. 
the  information^  and  thereapon  the  appellant  proceeded  against  ^   ,    T    _ 
the  respondent  as  agent  only.  Nahedi^hu 

It  was  also  proved  by  the  appellant^  and  not  disputed  by  the  ^LiahiUty  of 
respondent,  that  on  the  date  named  in  the  information  there  was    ^^^^ 
existing  in  the  said  colliery,  in  a  district  of  the  hard  coal  workings     offence  — 
thereof^  a  fall  of  roof,  that  in  consequence  of  such  fall  of  roof     Agents 
there  was  an  accumulation  of  gas  on  one  side  of  it,  and  that  men    ^a«ona6l« 
were  working  with  naked  lights  on  the  other  side  of  the  fall  in  ^'o  oi^^ 
another  part  of  the  same  ventilating  district  situated  between  the  c.  58,  m.  49 
place  where  safety-lamps  were  being  used  and  the  return  airway,      ond  50. 
contrary  to  the  provisions  of  the  Coal  Mines  Regulation  Act, 
1887,  in  such  a  portion ;  that  if  such  fall  had  been  removed,  or 
if  by  any  means  a  passage  had  been  made  through  it,  the  gas  on 
the  other  side  of  the  fall  would  have  reached  the  naked  lights  of 
the  workmen  and  probably  caused  an  accident,  and  it  was  not 
denied  by   the  respondent  that  the  using  of   naked  lights   on 
the  date  in  question  under  those  circumstances  amounted  to  a 
breach  of  the  Coal  Mines  Regulation  Act,  1887. 

It  was  further  proved  on  behalf  of  the  appellant,  and  admitted 
by  the  respondent,  that  a  company  called  the  Mapporley  Colliery 
Company  Limited,  being  a  company  incorporated  under  the 
Companies  Acts,  were  the  owners  of  the  Mapperley  Colliery  as 
well  as  of  other  collieries  elsewhere,  and  that  the  respondent 
resided  at  Thurnby  Hall,  near  Leicester,  and  was  the  managing 
director  of  the  Mapperley  Colliery  Company  Limited,  whose 
registered  offices  were  at  Halford-street,  Leicester,  where  the 
business  of  the  company  was  carried  on. 

At  the  close  of  the  appellant's  case  it  was  contended  on  behalf 
of  the  respondent  that  on  the  facts  so  stated  there  was  no  evidence 
to  justify  the  conclusion  of  the  justices  that  the  respondent  was 
ngent  of  the  mine  within  the  meaning  of  the  Coal  Mines  Regula- 
tion Act  of  1887,  and  that  the  fact  that  he  was  the  managing 
director  of  the  company  was  not  in  itself  sufficient  to  warrant  the 
justices  in  holding  him  to  be  such  agent. 

The  justices  overruled  the  objection,  and  held  on  the  facts  as 
stated  that  the  respondent  was  an  agent  in  respect  of  the 
Mapperley  Colliery  within  the  meaning  of  the  Coal  Mines 
Regulation  Act,  and  thereupon  it  was  proved  to  the  justices  on 
behalf  of  the  respondent  that,  although  he  was  the  managing 
director  of  the  Mapperley  Colliery  Company,  he  did  not  person- 
ally interfere  with  the  management  of  the  Mapperley  Colliery, 
and  was  only  consulted  when  any  expenditure  of  capital  was 
required,  and  that,  although  he  occasionally  visited  the  colliery  to 
satisfy  himself  and  his  board  of  directors  as  to  the  nature  of  the 
management,  yet  he  did  not  in  any  way  interfere  in  the  actual 
management  of  the  colliery  underground,  which  was  left  in  the 
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S10KR8      hands  of  a  properly  appointed  and  competent  certificated  manager 
GnicKLAicD    ^^'y  appointed  under  the  Coal  Mines  Begulation  Act. 

'       It  was  also  proved  on  behalf  of  the  respondent  that  on  the 

1898.        date  named  in  the  information  one  John  Turner^  a  duly  certificated 

^    ,     r   _  and  competent  manager  under  the  Coal  Mines  Regulation  Act, 

Naked  UghU  ^^^  ^^^7  appointed  a  certificated  manager  of  the  colliery,  and  was 

--LidbiUty  qf  in  charge  thereof.     And  it  was  also  further  proved  that  a  mining 

d^^f^f^     engineer  of  standing  and  repute  had  been  appointed  agent  at  the 

offence -^    Said  colliery,  and  such   appointment  was  duly  notified  to  the 

Agent—      appellant  in  the  month  of  January,  1892. 

ReaeondbU^     The  facts  were  in  dispute  as  to  whether  or  not  this  mining 

^o^^l^FicT"  di^gii^^er  had  or  had  not  ceased  to  act  as  agent  on  the  date  named 

c.  58,  M.  49    in  the  iuformation,  but  it  was  admitted  by  the  respondent  that 

<*^  ^0*      he  had  subsequent  to  the  commission  of  the  said  offences  and 

before  the  hearing  of  the  information^  sent  in  an  account  from 

which  it  appeared  that  his  services  ceased  on  the  17th  day  of 

April,  1892. 

It  was  also  proved  on  behalf  of  the  respondent  that  the  rules 
under  the  said  Mines  Act,  and  the  abstract  of  the  Act  itself,  were 
duly  published  at  the  said  colliery,  that  he  had  in  no  way  inter- 
fered with  the  manager  at  the"  colliery  in  the  performance  of 
his  duties,  and  had  otherwise  authorised  all  necessary  expendi- 
ture for  the  purposes  of  the  safety  and  proper  conduct  of  the 
mine  as  required  from  time  to  time ;  and  it  was  also  proved  by 
him  that  on  the  date  named  in  the  information  he  was  not  at 
the  said  colliery,  but  was  at  other  places  a  long  distance  there- 
from, and  did  not  know  the  state  of  matters  underground  on  that 
date. 

The  justices  were  of  opinion  that  the  respondent  was  legally 
responsible  as  agent,  but  according  to  sect.  50  of  the  Act,  he 
had  taken  every  reasonable  precaution  by  appointing  proper 
managers  of  the  colliery,  and  they  accordingly  dismissed  the 
information. 

If  the  Court  should  be  of  opinion  that  the  respondent,  by 
appointing  a  properly  certificated  manager,  had  taken  all  reason- 
able means  within  the  meaning  of  sect.  50  of  the  Coal  Mines 
Regulation  Act,  1887,  then  the  decision  dismissing  the  informa- 
tion is  to  stand ;  if  on  the  contrary,  it  will  make  such  order  as  it 
may  deem  fit. 

Channelly  Q.C.,  Montague  Lush,  and  W.  H.  Oriffitha,  for  the 
respondent. — There  is  a  preliminary  objection  here  to  the  hearing 
of  this  appeal.  The  justices  dismissed  the  summons  against  the 
respondent,  and  we  contend  that  the  appellant,  an  inspector  of 
mines,  is  not  a  "  person  aggrieved  "  within  the  meaning  of  sect. 
33  of  the  Summary  Jurisdiction  Act,  1879.  The  meaning  of  the 
words  '^person  aggrieved"  was  considered  in  the  case  oiBeg.  v. 
The  Justices  of  the  County  of  London  (63  L.  T.  Rep.  N.  S.  243  ;  25 
Q.  B.  Div.  857),  in  which  it  was  held  upon  the  same  words  that 
an  informant  whose  complaint  has  been  dismissed  by  the  justices 
is  not  a  "  person  aggrieved ''  so  as  to  be  entitled  to  appeal ;  in 
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other  words^  there  is  no  appeal  against  an  acqaittal  of  the      Stokh 
accnsed^  and  a  prosecntor  who  fails  in  his  proseontion  is  not  a   q^^^^jj^j^j^ 

*^  person  aggrieved/'     This  case  is  stated  under  the  Summary        

Jurisdiction  Act,  1879,  and  the  words  there  used  are  '' person        1893. 
aggrieved/'  the  very  same  words  as  those  on  which  Reg.  v.  The  ^   ,    T    _ 
Jvstices  of  LoTidon  [uhi  sup,)  was  decided.     Now  the  surveyor  of  NakediighU 
highways  in  that  case  is  in  precisely  the  same  position  in  reference  — l^ta&Oiiy  of 
to  highways  as  the  inspector  of  mines  is  with  regard  to  mines  in     J^^^fjT?^ 
this  case.     This  case  is  not  stated  under  the  earlier  Act,  the  20     ^l^y^J^ 
&   21    Vict.  c.  43,   in  which   the  words  were,   not  a  person      AgenJt-^ 
'' aggrieved/'  but  a  person  ''dissatisfied/'     [Bbucb,  J.— Then,    ^J^J^^ 
if  this  case  had  been  stated  under  the  earlier  Act,  this  objection  ^o^^rip^i, 
would  not  arise  at  all/']     No,  because  the  words  are  different;    e.  58,  m. 49 
there  the  words  were  "person  dissatisfied,"  so  that  the  prose-      otwiSO. 
cutor  might  have  a  case  stated  in  case  of  an  acquittal,  though 
even  then  it  would  be  open  to  argue  the  general  principle  that 
there  cannot  be  an  appeal  against  an  acquittal.     If  the  case  had 
been  stated  under  the  earlier  statute,  there  would  have  been  a 
good  deal  more  to  be  said  for  the  argument.     [Lawbance,  J. — 
Under  the  earlier  Act  the  words  are   ''  person  dissatisfied."] 
Yes,  but  whether  in  that  case  on  general  principles  an  appeal 
would  lie  is  not  now  the  question,  as  this  case  is  stated  under  the 
Act  of  1879.     For  these  reasons  there  is  no  right  of  appeal  here 
at  all. 

Daldy  for  the  appellant. — I  admit  that  these  appeals  by 
inspectors  are  very  important,  but  I  was  not  prepared  for  an 
objection  of  this  kind.  It  is  admitted  that,  if  this  case  had  been 
slightly  different  in  form,  if  it  had  referred  to  20  &  21  Vict. 
G.  43,  as  well  as  the  Summary  Jurisdiction  Act,  1879,  there  would 
have  been  no  objection  at  all.  Under  the  earlier  Act  the  words 
were  '^  either  party  may  apply  for  a  case,  &c."  The  power  to 
state  a  case  under  the  Act  of  1879  is  really  not  an  extension  of 
this  power  under  the  old  statute,  but  is  rather  wider  under  the 
later  statute  and  enables  a  case  to  be  stated  which  would  not 
come  within  the  20  &  21  Vict.  c.  43.  I  admit  that  it  is  stated 
on  the  face  of  the  case  that  the  case  is  stated  under  the  Summary 
Jurisdiction  Act,  1879 ;  but  if  it  were  necessary,  which  I  do  not 
think  it  is,  I  should  ask  that  that  might  be  corrected.  The  court 
has  full  power  to  make  any  order  it  thinks  right,  and  to  make 
any  variations  it  may  think  right  in  the  case  itself,  or  to  send  it 
back  to  the  magistrates.  The  later  Act  of  1879  really  so  far 
adopts,  and  I  might  say  incorporates,  the  earlier  Act  of  20  &  21 
Vict.,  that  it  really  has  the  same  effect  whether  the  case  is  stated 
under  one  Act  or  the  other.  According  to  the  usual  way  of 
stating  these  cases,  we  constantly  find  a  reference  to  20  &  21 
Vict,  alone,  sometimes  to  20  &  21  Vict,  and  the  Acts  amending 
the  same,  sometimes  to  20  &  21  Vict,  and  the  Summary  Jurisdic- 
tion Act,  sometimes  to  the  Summary  Jurisdiction  Act  alone.  It 
would  be  almost  a  calamity  that  a  case  like  this,  which  has  been 
carefully  prepared  and  brought   before   the  court,    should  be 
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SroKKB      thrown  over  because  one  statute  has  been  named  instead  of 

CHEOKLA!fo    *''^^*^®^*    ^  ^^  ppspared  to  show  that  the  case  of  Reg.  v.  The 

*  '   Justices  of  London  {uhi  sup,)  is  a  very  different  one  from  the 

1898.       present. 
Coalminet  —      -^^^^^  some  farther  argument  the  Court  came  to  the  conclusion 

Naked  Ughia  that^  without  in  the  first  instance  deciding  the  objection  raised, 
—Liability  of  they  would  hear  the  case  upon  its  merits. 

aT^^t^  I)aZrfy  for  the  appellant. — ^This  is  an  appeal  from  the  magis- 
o/«ic6-^  trates  upon  a  case  under  the  Coal  Mines  Regulation  Act,  1887 
Ageni-^      (50  &  51  Yict.  c.  58).     The  short  point  is  this  :  an  offence  has 

RMMmdbU^  been  committed — there  is  no  doubt  about  that — against  the  rules 
60^5l*^c*.  "^<i^r  that  Act  in  this  mine,  and  the  question  is  whether  the 

e.  58,  M.49  respondent  was  in  such  a  position  as  agent  that  he  could  be  con- 
and  50.  yicted  of  that  offence,  the  magistrates  having  refused  to  convict 
him.  An  offence  has  been  committed  under  the  Act  in  using 
naked  lights  which  ought  not  to  have  been  used;  sect.  50  of  the 
Act  deals  with  that,  and  the  point  is  really  this :  The  Act  con- 
tains in  that  section  a  provision  that  if  in  fact  one  of  these 
offences  against  the  Act  has  been  committed,  then  the  agent 
shall  be  liable  unless  he  proves  that  he  has  taken  all  reasonable 
means  to  prevent  it.  That  is  really  the  point  in  the  case,  whether 
the  magistrates  ought  not  to  have  convicted  this  agent.  Sect. 
49,  r.  8,  provides  that  ^^  no  lamp  or  light  other  than  a  locked 
safety-lamp  shall  be  allowed  or  used  in  any  place  in  a  mine,'' 
and  then  it  specifies  that  certain  things  shall  be  done  where 
there  is  likely  to  be  an  escape  of  gas.  Then  the  section  contains 
a  prohibition  against  working  with  naked  lights  in  certain  places. 
Now  the  information  states  that  the  respondent  did  cause  the 
coal  to  be  worked  with  naked  lights  contrary  to  that  rule,  and 
it  charges  him  as  owner  or  agent.  In  this  case  there  was  first 
of  all  the  company  with  a  managing  director  (the  respondent), 
a  certificated  manager,  and  an  engineer  who  had  been  appointed 
agent,  but  whose  services  had  been  dispensed  with  before  this 
complaint.  Therefore  the  question  for  the  magistrates  was :  in 
this  condition  of  things,  the  company,  the  managing  director, 
who  exercises  general  control  over  the  colliery,  the  manager  and 
agent — those  three  persons  being  on  the  scene,  is  not  the 
managing  director  the  ''agent''  for  the  colliery  within  the 
meaning  of  this  Act  ?  The  magistrates  held  that  he  was.  Was 
he  agent,  and  did  he  show  that  he  had  used  reasonable  precau- 
tion to  avoid  the  use  of  these  lights  7  Going  to  the  sections  of 
the  Act,  sect.  20  points  out  what  the  position  of  a  certificated 
manager  is,  and  the  mine  cannot  be  worked  without  a  certificated 
manager,  who  gets  a  certificate  under  the  Act.  Sect.  21  shows 
that  there  must  be  daily  supervision  of  the  mine  either  by  the 
manager  or  an  under-manager  duly  appointed  by  the  owner  or 
aerent  of  the  mine.  Then  the  next  section  is  sect.  49,  r.  8,  but 
nothing  turns  upon  that  now,  as  it  is  admitted  that  an  offence 
was  committed  under  the  rule  by  somebody,  and  the  question  is 
by  whom.     Sect.  50  is  the  important  one.     Then  sects.  59  and 
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60  provide  for  the  penalties.     Sect.  75  is  the  interpretation  clause^      Stokii 
and  "  agent ''  is  there  defined  to  mean  '^  any  person  appointed  as   ^     ^' 

the  representative  of  the  owner  in  respect  of  any  mine^  or  of       

any  part  thereof,  and  as  sach  superior  to  a  manager  appointed  in        1893. 
pursaance  of  this  Act."     Dealing  with  this  point  first,  the  magis-  ^        T    _ 
trates  have  found — and  it  is  a  question  of  fact  for  them — that   Naked  UghU 
this  gentleman  was  an  agent.     It  is  qnite  clear  that  he  was  the  --LiahilUy  of 
person  appointed  as  the  representative  of  the  owner  in  respect  of    ^^f^^^^ng 
the  mine.     He  was  managing  director  in  respect  of  that  mine     ^j^^iT 
and  the  other  mines  which  the  company  owned,  so  that  I  submit     Agent- 
he  was  clearly  appointed  the  representative  of  the  owner,  and  as    Reaeonahle 
such  superior  to  the  manager.     There  is  an  unreported  case  of^^|^^7 
the  Court  of  Queen's  Bench  in  1875,  a  decision  of  Blackburn,   c.  58,  m.  49* 
Mellor,  and  Quain,  JJ.,  which  shows  that  a  managing  director      ond  50. 
in  this  position  is  an  agent.    As  to  sect.  50^  the  question  upon 
that  is  whether  the  mere  fact  that  the  respondent  showed  that  he 
had  appointed  a  certificated  manager  was  sufficient  to  show  that 
he  had  taken  all  reasonable  means.     Is    it    sufficient  for  the 
respondent — assuming  him  to   be  an  agent — to  show   that  he 
takes  all  reasonable  steps  merely  by  appointing  a  certificated 
manager  7     Now,  as  soon  as  we  look  at  sect.  50,  we  see  that  it 
contemplates  the  existence  of  the  three  separate  persons,  all 
these  at  the  same  time,  namely,  the  owner,  agent,  and  manager, 
and  it  says  that  each   of  these  shall  be  guilty  of  the  ofienoe. 
[Lawrancb,  J. — Will  the  agent   get  rid  of   has  obligation  by 
appointing  a  certificated  manager  7]     I  submit  he  must  do  more. 
[Lawbance,  J. — If   the  owner  can  get  rid   of  his  liability  by 
appointing  an  agent,  why  cannot  an  agent  get  rid  of  his  liability 
by  appointing  a  certificated  manager  7]  As  between  the  agent  and 
the  manager  the  agent's  duty  is  a  duty  to  do  those  things  which 
are  ordinarily  done  by  a  person  who  is  in  general  control  of  the 
mine,  as   opposed   to   the   duties   of  a  working   manager.     A 
manager  is  Uke  a  foreman,  bound  to  be  there,  or  have  an  under- 
manager  in  his  place ;  and  nnder  the  Act  there  is  a  distinct  set 
of  duties  in  reference  to  the  mine  which  have  to  be  executed  by 
the  agent,  and  he  has  to  show  that  he  has  done  all  he  could  do 
to  prevent  this  state  of  things  occurring.     "What  would  be  the 
use  of  the  section  providing  that  an  agent  should  be  guilty  of  an 
offence  when  there  is  a  manager,  if  it  was  meant  that  where 
there  is  a  manager  the  agent  was  to  have  no  responsibility  7    For 
these  reasons  1  submit,  first,  that  the  respondent  was  an  agent ; 
and,  secondly,  that  he  did  not  take  reasonable  precautions  within 
the  section  merely  by  appointing  a  certificated  manager.     He 
referred  to  Bakery.  Carter  (3  Ex.  Div.  132) ;  Wynne y.  Forrester 
(40  L.  T.  Rep.  N.  S.  524;  5  C.  P.  Div.  361). 

Jjush  (with  him  Channell,  Q.C.,  and  W.  H.  Oriffitha),  for  the 
respondent,  was  not  called  on. 

Lawrakce,  J. — In  this  case  there  is  no  doubt  that  the  mode  in 
which  the  question  was  raised  by  the  magistrates  was  a  very 
unsatisfactory  way  of  raising  the   question.     The   concluding 
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Stosub  paragraphs  of  the  case  do  not  seem  to  me  to  contaia  all  that  is 
«'•  necessary  for  the  purpose  of  deciding  this  question ;  but  I  do 

■   think  we  find  enough  in  the  case  to  enable  us  to  come  to  a  con- 

1893.  elusion  on  it.  Paragraph  9  is  :  "  After  hearing  the  argument  on 
— 7"        both  sides  we  were  of  opinion  that  the  respondent  was  legally 

N^kedUgUs  responsible  as  agent,  but  according  to  sect.  50  of  the  Act  he  had 
—lAahility  of  taken     every    reasonable     precaution    by    appointing     proper 

managing    managers   to  the   colliery,  and   we   accordingly  dismissed   the 

^^^^'*  information.^'  Notwithstanding  the  case  cited  by  Mr.  Daldy,  of 
Agmi^      Baker  v.  Carter  {ubi  sup.),  so  far  as  I  understand  it  from  hearing 

BeasonahU  it  read^  it  almost  establishes  the  fact  that  the  appointment  of  a 
^o^^stvieT  competent  manager  was  sufficient.     Almost,  I  say,  but  I  am  not 

C.58,  M.  49  dealing  with  that  case,  because  I  have  not  had  an  opportunity 
and  50.  of  looking  into  it,  and  I  am  expressly  saying  that  I  do  not  think 
that  would  be  enoagh.  In  the  other  case  that  was  cited,  which 
also  I  have  not  had  an  opportunity  of  seeing,  the  case  contains  a 
good  deal  more  than  is  contained  in  paragraphs  9  and  10  of  this 
case.  The  magistrates  put  it  in  the  same  way  again  in  para- 
graph 10:  "If  the  Court  be  of  opinion  that  the  respondent  by 
appointing  a  properly  certificated  manager  had  taken  all  reason- 
able means  within  the  meaning  of  sect.  50  of  the  Coal  Mines 
Regulation  Act,  1887,  then  our  decision  dismissing  the  said 
information  is  to  stand.''  If  that  was  the  sole  question  we  had 
to  decide,  I  should  not  be  satisfied  that  that  was  enough ;  but  I 
do  not  think  that  that  is  exactly  what  the  magistrates  meant, 
because  I  find  that  they  do  in  another  part  of  the  case — although 
it  is  not  well  expressed — ^give  sufficient  facts  which  satisfy  me  at 
all  events  that  the  requirements  of  sect.  50  had  been  complied 
with,  for  they  find  facts  which  show  what  steps  had  been  taken 
by  the  respondent :  [Beads  paragraph  11.]  Now  it  seems  to  me 
that  this  ia  sufficient,  because  that  is  all  that  sect.  50  requires 
him  to  do.  If  any  of  the  rules  are  contravened,  you  can 
come  down  on  these  people  at  once.  It  is  not  necessary 
to  pick  them  out.  It  is  for  them  to  show  that  they 
are  not  liable.  That  is  quite  right,  and  persons  would  be 
considerably  embarrassed  to  find  a  way  to  get  evidence  to  show 
which  of  the  three  was  guilty.  You  come  down  on  them  all, 
and  each  of  them  shall  be  guilty  of  an  offence  under  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means,  and  it 
tells  what  the  reasonable  means  are  to  be — that  makes  me  say 
that  that  paragraph  contains  that  which  is  not  contained  in  the 
question  itself  put  to  us, — and  these  reasonable  means  are  pointed 
out  in  the  latter  part  of  sect.  50,  ''  by  publishing  and  to  the  best 
of  his  power  enforcing  the  said  rules  as  regulations  for  the 
working  of  the  mine,  to  prevent  such  contravention  or  non- 
compliance." That  could  not  mean  that  the  agent  was  not  only 
to  publish,  but  to  go  and  be  present  in  the  mine,  and  see  that 
the  rules  were  carried  out.  The  rules  must  be  published  in  a 
particular  place  and  in  a  particular  manner ;  the  Act  must  be 
there  also,  and  I  tliink  must  be  signed  also  by  the  owner  or  the 
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agent  and  by  the  manager.     It  seems  that  all  that  was  required      Stokics 
by  sect.  50  was  there,  and  I  think  the  magistrates  have  fonnd   ^  gg^^r^^w, 

that  that  was  done  by  the  respondent  in  this  case,  that  he  had        ^ 

done  all  that  sect.  50  called  npon  him  to  do,  and  therefore  that        1898. 
he  has  discharged  himself  from  the  onus  thrown  upon  him  by  ^         T    _ 
the  section,  and  has  shown  that  he  had  taken  all  the  reasonable  Naked  Ughu 
means  by  publishing  and  to  the  best  of  his  power  enforcing  the  ^Liability  of 
rules  as  regulations.     The  only  other  case  that  was  cited  seems    7^*^*^ 
to  be  an  entirely  diflFerent  case  to  this— 'the  case  of   Wynne  v.      o/wcT— 
Forrester  {uhi  sup,).     That  was  a  case  in  which  the  agent  had      Agent— 
been  acting  for  two  days  a  week  in  the  place  of  the  certificated    ReoMnahU 
manager.     He  was  held  to  be  liable  j  and  I  should  think  properly  ^^q^I  Viet 
held  to  be  liable,  but  in  the  present  case  the  position  of  the  agent    e.  58,  m.  49 
is  very  clearly  defined.     He  is  a  person  who  is  put  forward  by      and  50. 
the  owner,  who  is  non-resident.     He  had  the  general  supervision 
of  the  management  of  the  mine.     No  doubt  he  attended  to  the 
business  of  selling  coals.    He  seemed  to  be  away  on  business, 
and  merely  supervised  generally,  that  is  to  say,  kept  his  eye  on 
the  mine.     He  took  no  part  whatever  in,  and  never  interfered 
in  the  slightest  degree  with,  the  direction  and  business  of  the 
mine  by   the   person   who   had   been  properly  appointed — the 
certificated  manager.     Under  these  circumstances  I  think  the 
magistrates  came  to  a  right  conclusion  on  the  facts.     I   think 
they  were  right  in  saying  he  was  the  agent,  and  that  as  such 
agent  he  discharged  himself  from  any  penalty. 

Bbuce,  J. — I  am  of  the  same  opinion.  I  have  felt  considerably 
embarrassed  by  the  mode  in  which  the  question  was  stated  for 
our  opinion,  and  if  we  were  confined  to  the  exact  form  in  which 
the  magistrates  have  stated  the  question  for  us,  I  should  have 
very  great  difficulty,  because  I  certainly  am  not  of  opinion  that  a 
respondent,  as  in  this  case  the  agent  of  a  mine,  discharges  the 
responsibility  which  the  Act  imposes  upon  him  simply  by 
appointing  a  properly  certificated  manager.  Having  regard  to 
the  whole  case,  I  think  that  what  the  magistrates  meant  to 
determine  was  this  :  that  in  this  case  the  respondent  had  taken 
all  reasonable  means  to  discharge  the  responsibility  which  the 
Act  placed  upon  him,  and  I  think  the  real  question  we  have  to 
determine  is  whether  there  was  sufficient  evidence  to  justify  the 
magistrates  in  coming  to  that  conclusion — whether  there  was 
sufficient  evidence  for  them  to  find  that  fact.  I  am  of  opinion 
there  was  evidence.  I  think  that,  where  a  person  who  is  agent 
of  a  mine  sees  that  a  thoroughly  competent  manager  is  appointed ; 
where  he  does  as  the  agent  in  this  case  did  from  time  to  time, 
looks  round  the  mine  to  see  that  the  men  are  doing  their  best, 
not  interfering  with  the  other  manager,  but  looking  generally  to 
see  that  all  is  going  on  well,  and  then  takes  means  that  a  fund 
shall  be  provided  for  all  necessary  expenses  for  the  purpose  of 
safety,  it  seems  to  me  that  the  magistrates  on  that  evidence  find 
that  the  agent  does  all  that  he  reasonably  can  do  to  discharge 
the  responsibility  which  the  Act  casts  upon  him.     I  regard  this 
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S^xKB      as  a  very  different  case  indeed  from  Wynne  v.  Forrester  (vhisup.). 
ghidkIaii      ^^  there  had  been  any  evidence  here  of  any  facts  indicating 

'   danger — ^that  any  disregard  of  the  rales  had  taken  place,  which 

1898.       had  been  communicated  to  the  respondent^ — I  think  he  woald 

^  ^*~T'   __  have  been  bound  then  to  take  some  definite  means  to  see  that 

Naked  lighu  measures  were  taken  to  avoid  the  danger^  and  enforce  the  rules 

— Liol^tu'iy  of  more  strictly  in  future^  and  he  would  not  have  discharged  that 

^Tf^*^y     obligation  by  merely  telling  the  manager  to  see  about  it.     I  think 

oj^e-^*^    there  would  have  been  a  positive  obligation  thrown  upon  him  to 

Agents      see  that  the  particular  mischief  to  which  his  attention  was  drawn 

Reatonable    was  remedied^  and  he  himself  would  have  had  the  responsibility. 

^TtiVid.  There  is  no  such  evidence  in  this  case.     The  magistrates  thought 

c.58,M.49   he  had  taken  all  reasonable  means  by  publishing  the  rules  and 

and  50.     enforcing  them. 

Jtidgmentfor  respondent. 
Solicitor  for  the  appellant^  Ths  Solicitor  to  the  Treaswry. 
Solicitors  for  the  respondent^  Bellj  Brodrichy  and  Ghray. 
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CROWN  CASES  RESERVED. 

Jan.  21  and  April  29. 

(Before  Lord  OoLiBiDaB,  O.J.^  Hawkins,  Oayb,  Dat,  and  Wills, 

JJ.) 

Reg.  v.  Thompson,  (a) 

Evidence — Admissibility  of  confession  —  Inducement  held  out 
indirectly  —  Possibility  of  advantage  to  be  inferred  from 
language  of  person  in  authority. 

A  confession  of  gvilt,  in  order  to  be  admissible  in  evidence  in 
criminal  proceedings,  must  have  been  m,ade  voluntarily,  and  not 
in  response  to  any  threat  or  to  any  suggestion  of  advanta>ge  to  be 
inferred  either  directly  or  indirectly  from  langv^age  used  by  a 
person  in  a  position  of  authority  in  connection  with  the  prosecu- 
tion of  the  person  by  whom  the  confession  was  made. 

In  order  to  test  the  admissibility  of  a  confession,  the  presiding 
judge  should  ask  himself,  *^  Is  it  proved  affirmatively  that  the 
confession  was  free  and  voluntary — that  is,  was  it  preceded  by 
any  inducement  held  out  by  a  person  in  authority  to  make  a 
statement  ?  "  If  the  answer  to  sueh  question  be  in  the  affirma- 
tive, and  the  inducement  is  not  clearly  shown  to  have  been 
removed  before  the  statement  was  made,  evidence  of  the  statement 
is  inadmissible. 


c 


^  ASE  stated  for  the  consideration  of  this  Court  as  follows  : — 


1.  At  the  Westmoreland  Quarter  Sessions  of  the  Peaoe,  holden 
at  Kendal  on  Friday,  the  21st  day  of  Oct,  1892,  the  above- 
named  Marcellus  Thompson  was  tried  before  me  and  the  other 
magistrates  of  the  county  for  embezzling  certain  moneys 
belonging  to  the  Kendal  Union  Gas  and  Water  Company,  his 
masters. 

2.  The  said  William  Dill  worth  Crewdson,  at  whose  instance 
the  warrant  for  the  prisoner's  apprehension  had  been  issued,  was 
called  as  a  witness  by  the  prosecution  to  prove,  amongst  other 
things,  a  confession  of  the  prisoner. 

3.  As  soon  as  the  confession  was  sought  to  be  put  in  evidence 
objection  was  taken  to  its  admissibility,  and  we  thereupon, 
before  receiving  further  proof,  allowed  the  witness  to  be  cross- 
examined  by  prisoner's  counsel.  In  answer  to  the  latter's 
questions,  the  witness  stated  that,  prior  to  the  confession  being 

(a)  Reported  by  R.  OuwimioHAM  Guv,  Eeq.,  Barristor-at^Law. 
VOL.   XVII.  T  T 
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Rb9.        made^  the  prisoner'B  brother  and  brother-in-law  had  sought  an 
'       '''  interview  with  him,  and  had  come  to  see  him,  and  that  at  this 

'    interview  witness  said  to  the  prisoner's  brother-in-law  in  course 

1893.        of  conversation  :  '^  It  will  be  the  right  thing  for  Marcellus  (the 

EvidZiL^   prisoner)  to  make  a  clean  breast  of  it/'     The  witness  :  "  I  won't 

AdmissthiVity  swear  I  didn't  say  it  would  be  better  for  him  to  make  a  clean 

of  eonfettum  breast    of   it.     I    may    have    done   so.     I    don't    think  I  did. 

"^^I^-SSr*  I   expected    what    I    said    would    be    communicated    to    the 

had  out  by  prisoner.     I  won't  swear  I  did  not  intend  it  should  be  conveyed 

fMfton  in    to  the  prisoner.     I  should  expect  it  would.     I  made  no  threat  or 

authority,    promise  to  induce  the  prisoner  to  make  a  confession.     I  held  out 

no  hope  that  criminal  proceedings  would  not  be  taken." 

4.  No  evidence  was  produced  to  the  court  tending  to  prove 
that  the  details  of  the  interview  had  been  commanicated  to  the 
prisoner,  nor  to  rebut  the  evidence  of  Mr.  Crewdson  as  to  what 
took  place  at  the  interview. 

5.  It  was  then  contended  by  prisoner's  counsel,  who  relied  on 
Beg.  V.  Wamingham  (2  Den.  447),  Reg.  y.  Bates  (11  Cox.  686), 
Beg.  y.  Fennell  (7  Q.  B.  Div.  147),  and  other  authorities,  that  the 
above  statements  to  the  brother  were  inducements  held  oat  to 
the  prisoner  to  confess  by  a  person  in  authority  which  rendered 
the  evidence  tendered  by  the  prosecution  inadmissible. 

6.  We  found  that  the  witness  Crewdson  was  a  person  in 
authority,  and  we  inferred  that  the  details  of  the  interview  would 
be  communicated  to  the  prisoner.  We  found  as  a  fact  that  the 
statements  made  by  the  witness  were  calculated  to  elicit  the  truth, 
and  that  the  confession  was  voluntary,  and  we  accordingly 
admitted  the  evidence. 

7.  The  said  witness  then  proyed  that,  after  the  interview 
before  referred  to,  he  charged  the  prisoner  with  embezzling  the 
company's  moneys,  and  one  of  the  directors  told  the  prisoner  he 
was  in  a  very  embarrassing  position.  The  prisoner  replied,  "  I 
know  that ;  I  will  give  the  company  all  the  help  I  can."  He 
said,  in  answer  to  witness's  charge,  '^  Yes,  I  took  it,  but  I  do  not 
think  it  is  more  than  lOOOZ.  It  might  be  a  few  pounds  more." 
No  statement  was  made  to  the  prisoner  that  the  confession  would 
save  him  from  prosecution,  no  threat,  and  no  promise  given. 

8.  Subsequently  the  prisoner  made  out  a  list  of  moneys  which 
he  admitted  had  not  been  accounted  for  by  him,  which  list  we 
also  admitted  in  evidence. 

9.  The  prisoner  was  convicted,  and  sentenced  to  three  years' 
penal  servitude,  which  he  is  now  Undergoing. 

10.  The  qaestion  for  the  opinion  of  the  Court  for  Crown  Cases 
Beserved  is,  whether  the  evidence  of  the  confession  was  properly 
admitted.  If  the  Court  should  be  of  that  opinion  the  conviction 
is  to  be  affirmed.  If,  on  the  other  hand,  the  Court  should  be  of 
opinion  that  such  evidence  ought  not  to  have  been  admitted  the 
conviction  is  to  be  quashed. 

Jan.  21. — 8hee,  Q.C.  (with  him  Cavanagh),  for  the  prisoner, 
submitted  that  a  confession  to  be  admissible  as  evidence  against 
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a  defendant  mast  be  free  aud  voluntary,  and  not  indaced  by  the        An* 
promises  or  suggestions  of  a  person  in  authority :    (Russell  on    thommot 

Crimes,  p.  441 ;  Beg,  v.  Dreadwell,  7  Q.  B.  Div.  149.)     The  onus        

of  proof  that  the  confession  was  freely  and  voluntarily  made  lies        1S98. 
on  the  prosecution :  {Reg.  v.  Wamingham,  2  Den.  447.)     Here    n^TIT-  ^ 
the   statement  in   the   case  was,   that   Crewdson,   one  of    the  AdmisatbiHiy 
employers  of  the  prisoner,  said  to  the  prisoner's  brother-in-law,  of  eonfenUm 
"  It  will  be  the  right  thing  for  Maroellus  to  make  a  clean  breast  ■"^?**'^J**' 
of  it."     [Hawkins,  J. — Do  not  those  words  either  hold  out  an   jielcTouthy 
inducement  or  constitute  a  threat  7     Collins,  J.-^There  is  a     pen<m  in 
specific  finding  that  ''the  words  were  calculated  to  elicit  the    «i***o*^*y. 
truth,'^] 

8ega/r  (with  him  C.  M.  Wilson)  submitted,  on  behalf  of  the 
Crown,  that  the  onus  of  proving  that  the  statement  of  Crewdson 
was  communicated  to  the  prisoner  lay  on  the  prisoner :  {Beg.  v. 
Gamer,  1  Den.  829  :  Beg.  v.  Baie,  11  Cox,  686. 

[In  the  course  of  the  argument  a  statement  having  been  made 
that  there  was  evidence  at  the  trial  of  money  having  been  paid 
on  behalf  of  the  prisoner  into  the  account  of  the  water  company 
at  the  bank  subsequently  to  the  making  of  the  confession,  the 
Court  were  of  opinion  that  the  case  should  be  sent  back  for  such 
fact  to  be  stated  if  it  had  been  proved.  The  case  was  accor- 
dingly sent  back  to  the  quarter  sessions  to  be  amended.] 

April  29. — The  amended  case  now  came  on  for  hearing,  the 
amendment  consisting  of  the  addition  at  the  end  of  the  original 
case  of  the  following  words : — 

Amendment  of  the  foregoing  case  made  by  the  undersigned 
acting  chairman  upon  conference  with  counsel  for  the  prosecution 
and  for  the  prisoner,  in  pursuance  of  the  direction  of  the  Court 
for  Consideration  of  Crown  Cases  Reserved,  ''to  amend  it  by 
setting  out  the  whole  of  the  evidence  given  at  the  trial  of  the 
prisoner,  and  especially  stating  if  any  money  was  paid  either  by 
the  prisoner  or  his  relatives  to  the  prosecutor  on  behalf  of  the 
water  company,  or  to  any  other  person  on  their  behalf  either 
before  or  after  the  time  of  the  confession.'^ 

A  full  copy  of  the  chairman's  notes  of  the  evidence  taken  upon 
the  trial  (verbal  corrections  appearing  in  red  ink)  is  sent  here- 
with, (a) 

The  notes  have  been  carefully  read  over  to  the  counsel  on  both 
sides,  and  to  the  magistrates  who  heard  the  full  case  at  the  trial, 
two  only  being  absent,  and  were  accepted  as  suflBlciently  full  and 
practically  correct. 

The  only  evidence  that  came  before  the  court  as  to  the  repay- 
ment of  moneys  or  suggestions  of  repayments  was  as  follows, 
and  in  amendment  of  the  case  we  add  the  two  following 
paragraphs : 

1.  At  a  meeting  of  the  directors  on  the  9th  day  of  August,  a 
question  was  asked  by  one  of  the  directors  (Mr.  Pollitt)  as  to  the 

(a)  Ab  the  evidenoe  wu  not  neoeeaftry  for  the  judgment,  it  hea  been  omitted. 

T  T  2 


1 


THOKPaON. 
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yalne  of  the  stock   on    a  farm   at  Matland   oooupied   by  the 

prisoner's  brother^  and  it  was  snggested  that  a  bill  of  sale  over 

the  stock  should  be  given.     The  prisoner  stated  that  the  worth 

1898.       of  the  stock  was  over  lOOOZ.^  bat  that  he  could  not  accept  the 

js  yiZ^  —   suggestion  about  the  security  without  telling  his  brother.     At  the 

AdmiasibilUy  M^™©  meeting,  prisoner  said,  ''  My  brothers  have  golf  it  (meaning 

of  ctrnfestion  the  money).     It  has  gone  to  pay  interest  on  mortgages.''     Mr. 

-^Inducement  '\^^  j)^  Crewdson  (the  chairman  of  the  directors)  stated,  ''  I  never 

IkSdou?  by    agreed  not  to  prosecute  if  bill  of  sale  given." 

penon  in         2.  340Z.  was  received  from  the  prisoner  after  the  charge  was 

authority,    made,  also  some  money  found  in  the  cashboz,  also  the  I  0  17  for 

the  sum  of  25Z.  found  in  the  cashbox.     Of  the  sum  of  340L,  90L 

was  paid  into  the  bank  by  the  prisoner,  250L  by  his  brother. 

Mr.  Crewdson  stated  that  no  arrangement  was  made  as  to  the 

discrepancy  being  treated  as  a  debt,  and  that  the  sum  paid  was 

simply  by  way  of  restitution. 

Segar  continued  his  argument,  and  submitted  that  the  further 
statement  of  facts  did  not  really  alter  the  question  whether  or 
not  the  &ct8  stated  as  to  what  took  place  previously  to  the 
confession  did  render  such  confession  inadmissible  in  evidence. 
There  were  no  doubt  cases  which  showed  that  such  words  as  ^'  he 
had  better  make  a  clean  breast  of  it "  were  enough  to  exclude  a 
confession  made  in  consequence  of  them.  But  here  it  was  clear 
from  paragraphs  3  and  4  of  the  case  that  it  could  not  be  found 
as  a  fact  that  the  statement  was  ever  communicated  to  the 
prisoner.  Such  a  statement  amounted  to  nothing  more  than  a 
mere  exhortation  to  speak  the  truth,  and  there  were  many 
authorities  that  such  an  exhortation  cannot  be  construed  as  an 
inducement  to  tell  a  lie.  There  was  no  threat  used  here;  all  the 
overtures  came  from  the  prisoner  and  his  friends.  They  were  no 
doubt  consistent  with  circumstanees  which,  if  proved  to  have 
existed,  would  have  been  sufficient  to  exclude  the  confession,  but, 
no  such  circumstances  being  proved,  the  confession  was  admis- 
sible. 

Lord  CoLBBiDGE,  C.J. — In  this  case  we  are  all  agreed  that  the 
conviction  cannot  be  supported,  and  my  brother  Cave  has  written 
a  judgment  which  we  have  all  read,  and  with  which  we  all 
agree. 

Cavb,  J.  read  the  following  judgment : — The  question  in  this 
case  is  whether  a  particular  admission  made  by  the  prisoner  was 
admissible  in  evidence  against  him.  This  is  a  question  which 
must  necessarily  arise  for  decision  in  a  number  oi  cases  both  at 
petty  and  quarter  sessions,  and  to  my  mind  it  is  very  unsatisfac- 
tory that  the  principle  which  must  guide  the  decision  of 
magistrates  in  these  cases  should  be  loosely  or  confusedly  inter- 
preted. Many  reasons  may  be  urged  in  favour  of  the  admis- 
sibility of  all  confessions,  subject,  of  course,  to  their  being  tested 
by  the  cross-examination  of  those  who  heard  and  testify  of  them, 
and  Bentham  seems  to  have  been  of  this  opinion :  (Rationale  of 
Judicial  Evidence,  book  5,  chap.  6,  sect.  3.)     But  this  is  not  the 
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law  of  England.  By  that  law^  to  be  admissible^  a  confession 
must  be  free  and  volantary.  If  it  proceeds  from  remorse  and  a 
desire  to  make  reparation  for  the  crime  it  is  admissible.  If  it 
flows  from  hope  or  fear  excited  by  a  person  in  authority  it  is 
inadmissible.  On  this  point  the  authorities  are  unanimous.  As 
Mr.  Taylor  says  in  his  Law  of  Evidence^  part  2,  chap.  15^  sect. 
872  :  '^  Before  any  confession  can  be  received  in  evidence  in  a 
criminal  case,  it  must  be  shown  to  have  been  voluntarily  made, 
for^  to  adopt  the  somewhat  inflated  language  of  Eyre,  C.B.^  'a 
confession  forced  from  the  mind  by  the  flattery  of  hope  or  by 
the  torture  of  fear  comes  in  so  questionable  a  shape,  when  it  is 
to  be  considered  as  the  evidence  oi  guilt,  that  no  credit  ought  to 
be  given  to  it,^  and  therefore  it  is  rejected.  The  raat-erial  question 
consequently  is  whether  the  confession  has  been  obtained  by  the 
influence  of  hope  or  fear  ;  and  the  evidence  to  this  point,  being 
in  its  nature  preliminary,  is,  as  we  have  seen,  addressed  to  the 
judge,  who  will  require  the  prosecutor  to  show  affirmatively  to 
his  satisfaction  that  the  statement  was  not  made  under  the  influ- 
ence of  an  improper  inducement,  and  who,  in  the  event  of  any 
doubt  subsisting  on  this  head,  will  reject  the  confession.'^  The 
case  cited  for  this  position  is  i2.  v.  Warningham  (2  Den.  457), 
where  Parke,  B.  says  to  the  counsel  for  the  prosecution,  "  You 
are  bound  to  satisfy  me  that  the  confession  which  you  seek  to  use 
against  the  prisoner  was  not  obtained  from  him  by  improper 
means.  I  am  not  satisfied  of  that ;  for  it  is  impossible  to  collect 
from  the  answers  of  this  witness  whether  such  was  the  case  or 
not.''  Parke,  B.  adds,  "  I  reject  the  evidence  of  this  witness, 
not  being  satisfied  that  it  was  voluntary."  In  Beg.  v.  Baldry 
(2  Den.  G.  C.  430)  it  is  said  by  Pollock,  C.B.,  that  the  true 
ground  of  the  exclusion  is  not  that  there  is  any  presumption  of 
law  that  a  confession  not  free  and  voluntary  is  false,  but  that  it 
would  not  be  safe  to  receive  a  statement  made  under  any  influence 
or  fear.  He  also  explains  that  the  objection  to  telling  the  prisoner 
that  it  would  be  better  to  speak  the  truth  is  that  the  words 
import  that  it  would  be  better  for  him  to  say  something.  With 
this  view  the  statutory  caution  agrees,  which  commences  with 
the  words,  '^  You  are  not  obliged  to  say  anything  unless  you 
desire  to  do  so."  These  principles  are  restated  and  affirmed  by 
the  present  Lord  Chief  Justice  in  Bsg,  v.  Fennell  (7  Q.  B.  Div. 
147)  in  the  following  words :  '^  The  rule  laid  down  in  Russell  on 
Crimes  is  that  a  confession^  in  order  to  be  admissible,  must  be 
free  and  volantary;  that  is,  must  not  be  extracted  by  any  sort  of 
threats  or  violence,  nor  obtained  by  any  direct  or  implied 
promise,  however  slight,  nor  by  the  exertion  of  any  improper 
influence.  It  is  well  known  that  the  chapter  in  Russell  on  Crimes 
containing  that  passage  was  written  by  Sir  E.  Y.  Williams,  a 
great  authority  upon  these  matters."  If  these  principles  and  the 
reasons  for  them  are,  as  it  seems  impossible  to  doubt,  well 
founded^  they  afiord  to  magistrates  a  simple  test  by  which  the 
admissibility  of  a  confession  may  be  decided.     They  have  to  ask, 


Rm. 

V. 

Thompbon. 


L89d. 


Evidence — 

AdwMsibiVitiy 

of  confesnon 

— Inducement 

indireeily 

held  out  by 

person  in 

authori^. 


646  GBIMIKAL  LAW  GASES. 

Rm.         Is  it  proved  affirmatively  that  the  confession  was  free  and  volan- 

Thompso      ^^^ — ''^**  ^®^  ^*®  ^^  preceded  by  any  inducement  held  out  by  a 

'    person  in  authority  to  make  a  statement  f     If  so^  and  the  induce- 

1898.  ment  has  not  clearly  been  removed  before  the  statement  was 
-^!~'  __  made,  evidence  of  the  statement  is  inadmissible.  In  the  present 
Admi$9ibility  ^^^^  ^^®  magistrates  appeared  to  have  intended  to  state  the  evi- 
o/  confeuion  dence  which  was  before  them^  and  to  ask  our  opinion  whether, 
"^^^*^*^*  on  that  evidence,  they  did  right  in  admitting  the  confession. 
heltTout  \y  Now,  there  was  obviously  some  ground  for  suspecting  that  the 
per$<m  vn  confession  might  not  have  been  free  and  voluntary.  Unfor- 
authoriiy.  tunately,  in  my  judgment,  the  magistrates  do  not  seem  to  have 
understood  what  the  precise  point  to  be  determined  was,  or  what 
evidence  was  necessary  to  elicit  it.  The  new  evidence  now 
before  us  throws  a  strong  light  on  what  was  the  object  of  the 
interview  between  Mr.  Crewdson  and  the  prisoner's  brother  and 
brother-in-law^  why  he  made  any  communication  to  them^  and 
why  he  expected  what  he  said  would  be  communicated  to  the 
prisoner.  There  is,  indeed,  no  evidence  that  any  communication 
was  made  to  the  prisoner  at  all  ;  but  it  seems  to  me  that  after 
Mr.  Crewdson's  statement  that  he  had  spoken  to  the  prisoner's 
brother  and  brother-in-law  about  the  desirability  of  the  prisoner's 
making  a  clean  breast  of  it,  with  the  expectation  that  what  he 
had  said  would  be  communicated  to  the  prisoner,  it  was  incum- 
bent on  the  prosecution  to  prove  whether  any,  and,  if  so  what, 
communication  was  actually  made  to  the  prisoner  before  the 
magistrates  could  properly  be  satisfied  that  the  confession  was  free 
and  voluntary.  The  magistrates  go  on  to  say  that  they  inferred 
that  the  details  of  the  interview  would  be  (by  which,  1  suppose, 
they  intend  to  say  that  they  inferred  they  were)  communicated  to 
the  prisoner,  which  seems  to  have  been  the  right  inference  to 
draw  under  the  circumstances.  They  add  that  they  found  as  a 
fact  that  the  statements  made  by  Crewdson  were  calculated  to 
elicit  the  truths  and  that  the  confession  was  volun4»ry.  The  first 
of  these  findings,  if  the  ruling  of  Pollock^  C.B.^  in  Beg.  v. 
Baldry  is  (as  I  taJce  it  to  be)  correct,  is  entirely  immaterial.  The 
second  finding,  if  it  is  a  corollary  from  the  first,  does  not  follow 
from  it,  and  if  it  is  an  independent  finding,  is  not  warranted  by 
the  evidence :  and  as  the  question  for  us  is  whether  this 
finding  was  warranted  by  the  evidence^  I  feel  compelled 
to  say  that,  in  my  judgment^  it  was  not.  Taking  the 
statement  of  Mr.  Crewdson  to  have  been  ''It  will  be  the 
right  thing  for  Marcellus  to  make  a  statement/'  and  that 
that  statement  was  communicated  to  the  prisoner  I  should 
say  that  that  communication  was  calculated,  in  the  lan- 
guage of  Pollock^  C.B.,  to  lead  the  prisoner  to  believe  that  it 
would  be  better  for  him  to  say  something.  All  this,  however^  is 
matter  of  conjecture ;  and  I  prefer  to  put  my  judgment  on  the 
ground  that  it  is  the  duty  of  the  prosecution  to  prove^  in  case  of 
doubt,  that  the  prisoner's  statement  was  free  ana  voluntary,  and 
that  they  did  not  discharge  themsel  ves  of  this  obligation.    I  would 
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add  that^  for  my  part  I  always  saspect  these  confessions^  which        Bn. 
are  supposed  to  be  the  offspring  of  penitence  and  remorse,  and    THoieoii. 

which,  nevertheless,  are  repudiated  by  the  prisoner  at  the  trial.         

It  is  remarkable  that  it  is  of  very  rare  occorrence  for  evidence  of         1898. 
a  confession  to  be  ir iven  when  the  proof  of  the  prisoner's  iruilt  is    _  . , 
otherwise  clear  and  satisfactory ;  bat  when  it  is  not  clear  and  AdmiuibiUiy 
satisfactory  the  prisoner  is  not  infreqaently  alleged  to  have  been  cf  con/MMon 
seized  with  the  desire  born  of  penitence  and  remorse,  to  snpple-  "".^*2^^*^*J?f'** 
ment  it  with  a  confession,  and  this  desire  itself  again  vanishes  as   \ad7^hy 
soon  as  he  appears  in  a  coart  of  justice.      In  this  particular  case    permm  in 
there  is  no  reason  to  suppose  that  Mr.  Crewdson's  evidence  was    authoriiy. 
not  perfectly  true  and  accurate  ;    but  on  the  broad  plain  ground 
that  it  was  not  proved  satisfactorily  that  the  confession  was  free 
and  voluntary,  I  think  it  ought  not  to  have  been  received.     No 
other  principle  can,   in  my  judgment,  be    safely  worked  by 
magistrates. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  O.  E.  CaHmel,  Kendal. 

Solicitor  for  the  prisoner,  B.  F.  Thompson,  Kendal. 

Nora.— A  farther  instuioe  of  the  application  of  the  principlee  enimciated  in  the 
foregoinff  jndgment  will  be  found  in  the  direction  of  the  same  learned  judge  to  the 
jury  in  Reg,  ▼.  Maie  and  Cooper^poit,  p.  689. 


QUEEN'S  BENCH  DIVISION. 

Feb.  2  and  4. 

(Before  Lawbancs  and  Bbuce,  JJ.) 

Collins  (app.)  v.  Coopeb  (resp.).  (a) 

Markets  and  fairs — Fair,  meaning  of — Occupier  allowing  on  his 
land  swings,  roundabouts,  amd  other  contrivance  for  amusement 
— No  buying  or  selling  on  land — No  payment  to  occupier — 
Walsall  Corporation  Act,  1890  (53  Sf  54  Vict.  c.  cxxx,),  s,  126. 

Sect,  126  of  the  Walsall  Oorporaiion  Act,  1890,  imposes  a  penalty 
upon  any  occupier  of  land  within  the  borough  who  ^'  holds  or 
permits  to  be  held  any  ma/rket  or  fair ''  thereon,  without  the 
licence  of  the  corporation. 

The  defendant,  being  the  occupier  of  certadn  land  within  the 
borough  of  Walsall,  on  certain  days  {one  being  a  regular  fair 
day)  without  the  licence  of  the  corporation,  brought  on  to  his 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barritter-at-Law. 
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Gouuuis  land  and  used  certain  awing  boa^s,  rou/ndabouts,  shooting  gaU 

^'  lerieSy  and  many  other  contrivances  for  the  amusement  of  the 

people.     These  contrivances  were    the    property    of    different 

1893.  persons,  and  it  was  not  proved  that  such  persons  made  arvg 

~~  payment  to  the  defendarU,  for  the  use  of  the  land,  or  that  there 

fairs  ^Mean^      "^^  ^^V  ^y^"?  o^  selling  of  goods,  or  exposing  the  soime  for 
ing  of  fair—      soJe  therson. 

Swings,      ffiQ  defendant  was  convicted  under  the  section  of  permitting  the 
^T^J^H      ^l^ng  of  a  "  fair''  on  his  land. 

—  Prohibition  Held,  by  Bruce,  J.,  that  he  ought  7U)t  to  ha/oe  been  convicted,  as  the 
agavMt  hold-      word  "  fair  "  in  the  section  is  used  in  its  proper  sense  as  a  m^rt 
*/oir*wi<Wn^      ^  9^^^''^'^  f^  ^^  «eZKnjf  of  goods,  and  would  not  include 
preteHbed        gatherings  where  amvsemsnts  only  were  provided, 
limiu.       Held,  by  Lawrance,  J.,  that  the  defendant  was  properly  convicted, 
as  the  word  ^^fair "  has  a  under  msaning  than  that  of  a  fair 
in,  the  ordinary  sense  as  a  place  for  buying  and  selling,  and 
that,  although  buying  and  selling  are  the  chief  idea  in  the  word, 
yet  that  it  would  include  pUices  where  amusements  of  the  kind 
in  question  were  provided,  although  there  was  no  buying  and 
selling. 
The  junior  judge  {Bruce,  J.)  having  withdrawn  his  judgment,  the 
conviction  stood. 

CASE  stated  by  the  justices  for  the  boron gh  of  Walsall^  in 
the  county  of  Stafford  : — 

An  information  was  preferred  by  John  Richard  Cooper  against 
Patrick  Collins  for  that  on  the  24th,  26th,  and  27th  days  of 
September,  1892^  at  the  said  borough,  the  said  Patrick  Collins^ 
then  being  the  occupier  of  certain  land  situate  in  the  said 
borough,  did  unlawfully  hold  or  permit  to  be  held  a  fair  on  the 
said  land  without  the  licence  of  the  mayor,  aldermen,  and 
burgesses  of  the  said  borough,  contrary  to  the  provisions  of 
sect.  126  of  the  Walsall  Corporation  Act,  1890.  And  after 
hearing  the  said  parties  by  their  counsel  and  the  evidence 
adduced  by  the  prosecution,  the  justices  did  on  the  8rd  day  of 
October,  1892,  convict  the  said  Patrick  Collins,  for  that  he 
being  on  the  days  aforesaid  the  occupier  of  the  said  piece  of 
land  did  unlawfully  permit  to  be  held  a  fair  on  the  same  land 
without  such  licence  as  aforesaid,  and  contrary  to  the  provisions 
of  the  said  statute^  and  did  adjudge  that  the  said  Patrick  Collins 
should  pay  the  sum  of  52.,  and  IIZ.  7^.  tor  costs,  subject  to  this 
case,  which  was  stated  at  the  request  oi  the  said  Patrick 
Collins. 

In  the  borough  of  Walsall  there  are  now  held,  and  there  have 
been  held  for  many  years  past,  three  fairs  in  each  year — namely, 
one  on  the  24th  day  of  February,  unless  that  day  is  a  Sunday, 
and  then  on  the  following  day,  one  on  every  Whit  Tuesday,  and 
the  third  on  the  Tuesday  next  preceding  the  29th  day  of 
September.  No  evidence  was  laid  before  the  justices  as  to  the 
origin  of  such  fairs  or  either  of  them,  as  to  the  time  when  saoh 
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fairs   or   either   of  them  have  been    in  existence^  or  as  to  the  Ooluvs 

purpose  for  which  they,  or  any  of  thein,  were  established.  ''' 

The  fairs  belong  to  the  mayor^  aldermen,  and  burgesses   of      * ' 

the  boroagh,  and  they  are  now  regulated   by  the  Walsall  Im*  1893. 

provement  and  Market  Amendment  Act,  1850,  the  Walsall  Gas  ~     , 

Purchase  and  Borough  Extension  Act,  1876,  and  the  Walsall  fa^^Af«an- 

Corporation  Act,    1890,  which  Acts  are  incorporated  with  the  ingof  fair— 

Markets  and  Fairs  Clauses  Act,  1847.     The  said  Acts  form  part  S^jy^* 

of   this  case.  I.  _  y^  mart 

The  fairs  belonging  to   the   corporation   as  aforesaid  were.   Prohibition 
prior  to  the  passing  of  the  Walsall  Corporation  Act,  1890,  held  ogoMut  hold- 
on  an  open  space  forming  part  of  a  public  highway  called  the ^yairwithin^ 
Bridge,  and  the  public  highways  contiguous  thereto,  and  have    prescribed 
been  for   many  years  past  attended  by   shows,   roundabouts,       limits. 
swings,  shooting  galleries,  and  other  contrivances  and  things  of 
a  like  character  for  the  amusement  and  entertainment  of  the 
people   attending   the   fairs.      On   the  passing  of  the   Walsall 
Corporation  Act,   1890,  the  corporation  granted  licences  from 
time  to  time  pursuant  to  that  Act  for  the  said  fairs  to  be  held  on 
land  situate  in  Midland-road  in  the  said  borough. 

The  defendant  Collins  is  the  lessee  for  a  term  and  the  occupier 
of  a  piece  of  land  containing  3000  square  yards  or  thereabouts, 
situate  in  Shaws  Seasowe,  in  the  borough  of  Walsall,  and  on 
the  dates  in  the  next  paragraph  mentioned,  he,  by  arrangement 
with  the  tenant,  obtained  the  use  and  occupation  also  of  an 
adjoining  piece  of  land  containing  about  630  square  yards,  and 
the  defendant  is  the  owner  of  swing  boats,  roundabouts,  and 
such  like  contrivances. 

On  the  24th,  26th,  and  27th  days  of  September  (the  last  of 
such  days  being  a  regular  fair  day  at  Walsall)  the  defendant 
Collins,  without  any  licence  in  that  behalf  from  the  mayor, 
aldermen,  and  burgesses  of  the  borough,  brought  on  to  the  said 
piece  of  land  and  used  there  the  following  swing  boats,  round- 
abouts, and  other  contrivances — namely,  one  engine  for  working 
an  electric  lighting  apparatus,  one  cocoanut  sheet,  two  stands 
used  for  throwing  balls  into  tubs,  two  sets  of  swing  boats,  and 
one  large  roundabout  (galloping  horses),  and  also  permitted 
divers  other  persons  on  the  days  aforesaid  to  bring  and  use  on 
the  said  piece  of  land  a  large  number  of  shows,  shooting 
galleries,  and  other  contrivances,  such  as  swing  boats,  van, 
wild  beast  show,  ghost  exhibition,  fine  art  exhibition,  shooting 
ranges,  "  whoa  Emmas  "  (that  is,  dressed  female  figures  turning 
on  a  spindle  and  thrown  at  with  sticks),  large  roundabout 
(galloping  horses),  one  roundabout  (cycles).  These  different 
contrivances  were  the  property  of  different  persons. 

It  was  not  proved  before  the  justices  that  such  persons,  or 
any  of  them,  made  any  payment  whatsoever  to  the  said  Patrick 
Collins  for  the  use  of  the  said  piece  of  land  by  them.  It  was 
not  proved  that  any  goods  were  exposed  for  sale,  or  that  there 
was  any  buying  or  selling  upon  either  of  the  said  pieces  of  land 
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CaLLEHs      upon  the  days  aforesaid  or  either  of  them.     It  was  proved  that, 
^  **  on  the  paid  24th  and  26th  days  of  September  numeroas  stalls 

'      for  the  sale  of  eatables^  toys,  and  other  articles^  were  placed  on 

1898.  two  adjoining  public  highways  where  the  same  abnt  upon  the 
M  hgu  d  ^^  pieces  of  land,  and  that  sales  took  place  therefrom  until 
faiTB-^Mwn-  *^®y  ^©re  removed  by  the  police  on  the  last-mentioned  day,  but 
ifigoffaif^-  HO  eyidonce  was  given  that  this  was  with  the  consent  or  con- 

fifwt^*.      currence  of  the  defendant. 
^c.—  NomaH     ^^  ^*^^  Contended  before  the  justices  by  counsel    for    the 
—Prohibition  defendant,  that  what  took  place  as  aforesaid  upon  the  said  land 
agadnwthold'  qq  the  days  mentioned  was  not  in  law  evidence  of  the  holding 
Ta^tJWfJ"^  of  a  fair  within  the  meaning  of  the  126th  section  of  the  Wal- 
preserihed    Ball  Corporation  Act,  1890. 
Wtiitf.  The  justices,  however,  held  that  a  "  fair  *'  was  being  held  on 

the  said  land,  and  that  the  defendant  permitted  it,  and  they 
convicted  the  defendant  as  aforesaid. 

If  the  court  should  be  of  opinion  that  what  took  place  upon 
the  said  land  on  the  days  aforesaid  was  not  in  law  evidence  of 
the  holding  of  a  fair  within  the  meaning  of  the  said  section, 
then  the  conviction  is  to  be  quashed ;  otherwise  it  is  to  be 
affirmed. 

Diatv/rnal  for  the  appellant. — The  conviction  of  the  justices 
in  this  case  was  wronff.  The  section  of  the  Act  under  which 
the  conviction  took  place  is  sect.  126  of  the  Walsall  Corpora- 
tion Act,  1890,  which  forbids  the  holding  of  a  ^^fair''  or 
"  market ''  in  uny  part  of  the  borough  without  the  licence  of 
the  corporation.  Now,  it  is  found  in  the  case  that  there  was  no 
buying  or  selling  on  any  of  the  days  in  question,  and  my  propo- 
sition is  that  the  very  essential  idea  of  a  ''  fair "  is  that  there 
should  be  buying  and  selling  there.  The  earliest  definition  of 
the  word  "  fair ''  is  contained  in  Viner's  Abridgment,  and  there, 
under  the  heading  of  ''  Markets  and  Fairs,^'  we  find  the  defini- 
tion of  the  word  "  fair  "  &;iven  in  this  way :  ^'  A  &ir  (from  forum 
or  ferioe)  is  a  great  sort  of  market  granted  to  any  town,  &c.,  for 
buying  or  selling,  and  for  the  more  speedy  and  commodious 
provision  of  such  things  as  the  subject  needs.  It  is  usually  kept 
once  or  twice  in  the  year.  A  mart  (a  merce  or  mercando)  is  a 
great  fair  holden  every  year ;  '*  and  market  is  defined  thus  :  '^  A 
market  (from  mercando,  buying  or  selling)  is  less  than  a  fair, 
and  granted  to  a  town,  &c.,  for  the  like  purposes,  but  chiefly  for 
the  provision  of  such  victuals  as  the  subject  wants.  This  is 
usually  kept  once  or  twice  in  the  week,  so  that  every  fair  is  a 
market,  but  every  market  is  not  a  fair.'^  In  Bacon's  Abridg- 
ment, under  the  head  of  ''  Fairs  and  Markets  '^  is  given  an 
account  of  the  reasons  for  their  institution,  and  it  is  said :  '^  The 
first  institution  of  fairs  and  markets  seems  plainly  to  be  for  the 
better  regulation  of  trade  and  commerce,  and  that  merchants 
and  traders  may  be  furnished  with  such  commodities  as  they 
want  at  a  particular  mart,  without  that  trouble  and  loss  of  time 
which  must  necessarily  attend  travelling  about  from  place  to 
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place }  "  and  the  definition  given  nnder  the  heading  ''  Fairs  ''  in      Oouiimi 
Wharton^s  Law  Lexicon  is  to  the  same  efiFect.     All  the  older      co^i^nL 

books  go  to  show  the  same  thing — namely,  that  the  very  essen-        

tial  idea  of  a  ^^fair'^  is  a  place  for  baying  and  selling.     Looking       1S98. 
at  the  preamble  of  the  Act — ^The  Walsall    Improvement  and  ^  TT"     - 
Market  Amendment  Act,  1850  (13  Vict.  c.  iv.) — we  see  the  idea  /air»— if«an- 
of  fair  there  to  be  a  place  for  buying  and  sellings  for  that  ing  qffair— 
preamble  says :  ''  Whereas  markets  or  fairs  for  the  buying  and  ^JS^lle 
selling  of  live  cattle,  beasts,   sheep,    horses,    pigs,  and  other  ^^^i^^^^^ 
animals  have  been  and  continue  to  be  held  in  the  said  borough,'^   ProKibiHon 
and  that  the  mayor,  Ac,  of  the  borough  claim  to  be  entitled  to  (^ovMihM- 
have  and  receive  tolls,  Ac,  ia  respect  of  all  articles  and  cattle,  ^^^i^'^jWiT' 
Ac,  exposed  for  sale  in  the  said  markets  and  fairs.     The  greater    prtonh^d 
part  of  that  Act  of  1850  was  repealed  by  sect.  1(5  of  the  Walsall       tMmi«. 
Gas  Purchase,  &c..  Act,    1876  (39  h  40  Vict.  c.  cxix.),  but 
certain  sections  still  remain.     Coming  now  to  the  Act  of  1890, 
the  important  sections  are  sects.  125  and  126.     Sect.  125  pro- 
vides as  to  tolls  that   the   corporation   may  receive  tolls  from 
persons  selling  or  offering  for  sale  animals    or   articles  in  any 
market  or  fair  in  the  borough,   thus   again   showing  that  the 
^'fair^'  referred  to  is  a  place  for  buying  and  selling.     Then 
sect.  126  means  that  no  person  can  hold  a  fair  or  market  of  his 
own  without  the  licence  of  the  corporation,  and  that  if  he  does 
so  he  shall  be  liable  to  a  penalty,  and  without  such  a  section 
there  would  be  no  power  to  impose  the  penalty.    The  whole 
scope  and  object  of  these  statutes  is  for  the  purpose  of  establish- 
ing conveniences  of  sale,  and  as  the  statute  is  a  penal  one  it 
must    be   construed    strictly.     I    submit  that,  on  the  facts  as 
found,  there  is  no  evidence  of  the  holding  of  a  ^'  fair "  within 
the  meaning  of  the  Act. 

Hugo  Totmg  for  the  respondent. — I  do  not  contend  that 
selling  and  taking  tolls  is  not  an  important  part  of  the  idea  of 
holding  a  &dr.  The  question  here  is,  was  there  any  evidence  at 
all  of  the  holding  of  a  fair,  because,  if  there  was  any  evidence 
of  the  holding  of  a  fair,  then  the  fact  whether  it  was  so  held 
would  be  a  question  of  fact  for  the  justices.  Referring  to 
sect.  126,  that  cannot  mean  that  nobody  can  be  convicted  under 
that  section  unless  he  holds  a  fair  on  the  whole  land,  or  holds  a 
whole  fair  on  his  land ;  but  under  that  section,  if  a  person  holds 
a  part  of  a  fair  on  his  laud  he  is  liable  to  be  convicted.  Are 
shows  an  essential  part  of  the  word  "  fair  "  1  I  submit  they  are, 
and  under  sect.  125  the  corporation  are  empowered  to  take  tolls 
for  the  same.  As  to  the  meaning  of  the  word  "  fair  "  originally, 
and  how  it  has  been  dealt  with  in  Acts  of  Parliament,  ''fairs'^ 
were  originally  meetings  for  festivals  or  public  holidays,  and  then 
in  later  times  people  began  to  sell  goods  at  such  meetings. 
"  Fair  ^*  is  from  ferice,  which  means  holidays,  and  there  are  some 
Acts  that  have  been  passed  which  seem  to  bear  out  that  meaning. 
The  meaning  of  the  word  ^'  fair  '^  does  not  necessarily  connote  buy- 
ing and  selling,  and  what  I  want  to  make  out  now  is  that  when  Acts 
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CoLLDm      of  Parliament  speak  of  the  word  "fair''  they  mean  not  only  the 
OooPBB      ^^ying  a»°<i  selling,  bat  also  all  that  was  formerly  included  in  the 

word   *'fair/'      I  wish  to  refer  to  a  public  Act,    namely,   the 

1898.        Metropolitan   Fairs  Act,  1868    (31  A  82  Vict.  c.  106)  which  is 
Ha/riuft»  and  ^^^^^^  ^' An  Act  for  the   prevention   of  the  holding  of  unlawful 
fain—Meam^  fairs  within  the  limits  of  the  metropolitan  police  district,^'    and 
ing  of  fair-^  sect.   2  of  that  Act  indicates  that   shows  of  the  kind  now  in 
ntund!^'* .    question   may  form   a  fair,  as  the  section   speaks    of    persons 
^c— JVb  mart  resorting  to  the  ground  "  with  any  show  or  instrument  oi  gamb- 
^Prohibiiion  ling  or  amusement/'    The  preamble  of  the  Fairs  Act,  1871  (84  & 
againH  hold-  35  Vict.  c.  12)  says :  "  Whereas  certain  of  the  fairs  held  in  England 
jaWyoiOwn    *°^  Wales  are  unnecessary,  are  the  cause  of  grievous  immorality, 
jM^MrOyod    and  are  very  injurious  to  the  inhabitants  of  the  towns  in  which  such 
**«*♦*»•       fairs  are  held,  Ac/'     This  preamble  shows  that  fairs  include  not 
only  places  for  buying  and  selling,  but  also  shows  and  contri- 
vances, such  as  those  in  the  present  case,  and  it  would  be  these 
shows  that,  in  the  words  of  the  preamble,  would  be  the  '^  cause  of 
grievous  immorality/'    As   showing   that    the   Legislature  has 
made  a    distinction  between  ^^  markets  '^  and   ''  fairs,''  I  quote 
sect.  167  of  the  Public  Health  Act,  1875  (88  A  39  Vict.  c.  55) 
which  says  that  there  shall  be  incorporated  with  this  Act  the  pro- 
visions of  the  Markets  and  Fairs  Clauses  Act,  1847,  ^^  in  so  far  as 
the  same  relates   to  markets,"   thus  pointing  out  a  distinction 
between  fairs  and  markets  as  the  Act  is  incorporated  in  so  far  as 
it  relates  to  markets,  but  not  as  to  fairs.     This  distinction,  too,  is 
admitted,  because  it  has  been  said  here  that  every  fair  is  a  market, 
though  every  market  is  not  a  fair.     There  is  another  series  of 
Acts,  namely,   the   Licensing   Acts,  which  show  the  meaning  of 
the  word  *'fair."     The  6  Geo.  4,  c.  81,  s.  11,  speaks  of  the  time 
of  holding  ''  any  lawful   fair  or  public  races,"  thereby  placing 
fairs  in  juxtaposition  or  comparison   with  public  races,  nothing 
being  said  in  the  section  as   to  markets.      So  the  9  Geo.  4,  c.  61 
s.  36,  speaks  of  the  time  and  place  in  which  is  holden  any  ^^ lawful 
fair,"  no  mention  being  made  of  ^^  markets."      So  the  24  A  25 
Vict.  c.  91,  s.  13,  spews  of    '^  lawful  fairs  or  public  races,"  and 
further  on  of  the  selling  of  beer,  Ac,  at  '^ fairs  or  races"  thus 
again  omitting  the  word  markets,  and  contrasting  ^^  fairs  "  with 
''  races,"  and  these  special  provisions  ^'  at  fairs  or  races  "  are  not 
repealed.     So  the  37  A  38  Vict.  c.  49  (the  Licensing  Act,  1874), 
s.  18,  speaks  of  persons  selling  intoxicating  liquor  in  any  place 
or  booth  within  the  limits   of  holding  ^'  any   lawful  fair  or  any 
races,"  thus  mentioning  the   word  ^^  fair,"  but  sajring  nothing 
about  ''  markets."      These  examples  all  show  the  idea  of  amuse- 
ments as   being    the  idea    of  the  word  ^^fair,"  and  show   the 
idea   that    the    Legislature,    in    using    the    word    '^fair"    in 
conjunction  with   the   word  "  races,"  used  the  word  "  fair "  as 
a  place  of    amusement,  and  not     in   the  sense  of  a   market. 
'^  Fair "  is  a  place  where  sales   often  take  place  \   originally  it 
was  a  festival,  a  fericBt  or  holiday,  and  hero,  when  the  Legis- 
lature use  the  word  ^^fair"  as  they  do  in  sect.  126   of  the  Act 
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now  in   qaestion,  they  use  the  word  in  the   wider  and  more       Ooujxm 
comprehensive  sense.  ^* 

Distumal  in  reply.  ootto. 

Cwr,  adv,  vult.  1893. 

Feb.  4. — The  foUowinji^  judgment  was  read  by  7~ 

Bbuce^  J. — Iq  this  case  we  are  asked  whether  upon  the  facts  /at>»— if^n- 
stated  there  was  evidence  before  the  justices  of  the  holding  of  a  tn^  of /air- 
fair  by  the  defendant  in  contravention  of  the  126th  section  of  the      8wing8, 
Walsall  Corporation  Act,  1890.     That  section  enacts  in  substance  i^.!^!!^^^ 
that  if  any  person  shall,  wibhont  the  licence  of  the  corporation,  on  —ProMhiUon 
any  land  belonging  to  or  occupied  by  him,  hold,  or  permit  to  be  a^^^wt  hold- 
held,  any  market  or  fair,   he  shall  be  liable  to  a  penalty.     The  ^L^^i^^ 
appellant,  on  the  24th,  26th,  and  27th  days  of  September  1892     pretcrtbed 
brought  on  to  land   in  his  occupation   in  the  borough  of  Walsall,       UmiU, 
a  number  of  swings,  roundabouts,  shooting  galleries,  an  electric 
light  apparatus,  a  wild   beast  show,  a  ghost  exhibition,  a  baby 
show,  and  various  contrivances  for  the  amusement  of  the  people. 
There  is  no  eviiience  that  the  appellant  received  any  money  for 
the  use  of  the  land  by  the  proprietors  of  these  contrivances,  nor 
was  there  any  evidence  that  any  goods  were  offered  for  sale  on 
the  said  land,  or  that  there  was  any  buying  or  selling  of  goods  on 
the  land.     The  justices,  on  this  evidence  convicted  the  appellant 
of  holding  a  fair  on  the  land.      In   my  opinion^  there  was  no 
evidence  to  justify  this  conviction.      The  word  '^fair,^'  is  a  well 
known  term  in  law^  and  it  is,  so  far  as  I  can  ascertain^  always 
used  in  connection  with  the  buying  and  selling  of  merchandise^ 
cattle^  or  other  commodities.      Lord  Coke,  in  commenting  on  the 
Statute  of  Westminster  the  Firsts  speaks  of  a  mart  as  a  fair,  and 
he  says  that  every  fair  is  a  market,  but  a  market  is  not  a  fair.     It 
is   said  in  the    report   on   charters  and  records  relating  to  the 
history  of  fairs  ana  markets  in  the  United  Kingdom,  referred  to 
in  the  report  of  the  Royal  Commission  on  Market  Bights,  that 
the  only  distinction  between  a  market  and  a  fair  seems  to  be  that 
fairs  are  larger  than  markets^  and  are  held  only  on  a  few  stated 
days  in  the  year^   whereas  markets  are  held  once   a  week   or 
oftener.     In  the  appendix  to  the  report  numerous  instances  are 
given  of  charters  and  records  relating  to  feirs,  and  in  all  the 
cases  that  I  can  find  the  right  to  hold  a  fair  is  a  right  to  hold  a 
fair  for  the  buying  and  selling  of  goods  or  cattle.     There  is  one 
case  alluded  to  in  the  report  where  the  Abbot  of  Abingdon  was^ 
in  the  fourteenth  year  of  King  John,  summoned  to  show  what 
right  he    had  in    the  fair    of  Ealingford^  which    the    Earl  of 
Albemarle  said  was  to  the  damage  of  his  fair  of  Wanting^  and 
the  Abbot  pleaded  that  the   gathering  which  he  held    was    a 
wake,  and  not  a  fair ;  yet  he  admitted  that  there  was  always 
selling  and  buying  there.       But  it  is  not  only  as  a  law  term 
that  the  word  fair  is  well  defined ;  it  is  well  recognised  in  ordi- 
nary language  as  a  meeting  of  people  for  buying  and  selling. 
Allusion    was  made  during    the  ai^ument   to    Vanity  Fair  as 
described  by  Bunyan.     He  was  a  great  master  of  Englishj  and  he 
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(30LLIN8      desoribes  the  fair  as  ''a  fair  wherein  should  be  sold  all  sorts  of 
CooPKB.     Vft^ity-''     Therefore  at  this  fair  are  all  such  merchandise  sold  as 

honses^  lands,  trades,  honoars,  preferments.     No  doubt,  in   con* 

1893.        nection  with  the  great  annual  or  quarterly  fairs,  amusements  and 
M  Juiu   nd  ^P^^**®  were  provided  for  the  people ;  but  these  were  merely  inci- 
faira—Meaf^  ^^^^  ^  ^^®  business  of  the  fair.     In  modern  times  the  commercial 
xng  of  fair^  importanco  of  fairs  has  greatly  diminished,  and  the  amusements 
rowu^'*      which  accompany  the  holding  of  fairs  often  excite  much  more 
^.—  No  mart  attention  than  the  buying  and  selling.     But  it  seems  to  me  that 
ProMbiUon    this  circumstance  does  not  alter  the  meaning  of  the  word  fair. 
ogwintthM'  jfo  doubt  words  may,  and  often  do,  undergo  a  change  of  meaning, 
^aW^lwn^  and  a  word  that  was  originally  used  to  signify  one  thing  may  by 
preteribsd    usage  come  to  be  properly  applied  to  something  different.     But 
Umits,       X  cannot  find  any  authority  for  the  use  of  the  word  fair  as  applied 
to  a  wake,  or  a  show,  or  an  exhibition.     A  cattle  fair  still  means 
a  fair  where  cattle  are  sold,  a  fancy  fair  where  fancy  articles  are 
sold.     There  are  many  occasions  where  shows  and  exhibitions 
are  gathered  together — for  instance,  at  horse-race  meetings,  at 
boat  races,  at  great  football  matches,  and  other  outdoor  meetings : 
yet  I  think   such  gatherings  cannot  properly  be  spoken  of  as 
fairs.     It  is  said  that  there  are  such  things  as  pleasure  fairs.     I 
am  not  sure  that  there  is  any  such  phrase  in  common  use.     But 
if  there  is  it  can,  I   think,  only   mean  a  fair  at  which   toys, 
trinkets,  and  such  like  articles  are  sold.    The  fair  mentioned  in  the 
old  song  to  which  the  young  man  went  to  buy  blue  ribbon  for 
his  sweetheart  may  have  been  a  pleasure  fair^  but  it  was  a  fair  at 
which  blue  ribbon  was  sold,  and  I  suppose  other  like  commodi- 
ties.    From  what  I  have  said  I  should  think^  if   the  word  fair 
stood  alone  in  the  section  of  the  Act  of  Parliament  that  it  would 
not  apply  to  a  mere   collection  of  contrivances  for  amusement. 
But  the  words  used  are  ''  any  market  or  fair,''  and  although  the 
word   ''or''  is   disjunctive,   still  I  think  it  is  interpretative   or 
expository,  and  that  the  proximity  of  the  word  market  empha- 
sises the  sense  in  which  the  word  fair  is  used.     But  the  general 
scope  of  the  series  of  the  Acts   of  Parliament   relating  to  the 
markets  and  fairs  of  Walsall  leave,  I  think,  little  doubt  as  to  the 
meaning  of  the  word  in  the  section  in  question.     There  have  been 
held  at  Walsall  for  many  years  three  fairs  a  year,  one  on  the  24th 
day  of  Feb.,  one  on  Whit  Tuesday,  and  one   on  the  Tuesday 
preceding  the  29th  day  of  Sept.     These  fairs  and  the  markets 
held  at  Walsall  have  since  the  year  1 848  been  the  subject  of 
legislation.     The  Act  of  1848  recites  that  "  markets  or  fairs  "  for 
the  buying  and  selling  of  live  cattle,  &c.,  have  been  and  continut) 
to  be  held  in  the  borough  on  certain  days  in  the  year,  and  that 
the  mayor,  aldermen^  and  burgesses  of  the  borough  are  entitled 
to  receive  stallage,  piccage,  tolls,  &c.,  in  respect  of  all  articles 
and  cattle,  &c.,  exposed  for  sale  in  the  said  markets  and  fairs,  and 
the  Act  gives  power  to  the  authorities  of  Walsall  to  take  tolls  in 
respect  of  marketable  commoditieB  specified  in  t^e  schedule  to  the 
Act  brought  into  the  market-place,  and  to  demand  and  take 
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certain  tolls  in  respect  of  cattle^  vans,  booths^  stages^  shows,  or      Oollotb 
swings  brought  into  the  "  present  cattle  market.^'     Another  Act  '• 

was  passed  in  1850  which  repealed   these  claases,  and  in  sab-        

stance  re-enacted  them  in  a  slightly  different  form.     The  Act  of        1898. 
1850  defines  the  area  of  the  cattle  and  pig  market,  and  enacts  ^  T~r  ^ 
that  the  corporation  may  take  tolls  from  any  persons  who  shall  /air<— Afaon. 
daring  any  cattle  market  or  fair  bring  into  the  defined  area  on  iny  of  fair— 
any  market  or  fair  day  any  cattle  or  other  live  stock,  or  any  vans,      fjJTi?'!* 
booths^  stages,  shows,  and  swings.     An  Act  was  passed  in  1876  a^^^jiq  fnart 
which  does  not  affect  the  present  qaestion.     The  Act  of  1890,  the    Prohibition 
126th  section  of  which  creates  the  offence  charged  against  the  fva**"*  ^W- 
appellant,  contains  iu  the  125th  section  an  enactment  that,  in  lien  ^'J^^^^e^in^ 
of  the  tolls  anthorised  by  the  Act  of  1850,  the  corporation  may    pretcribed 
receive  tolls  (not  exceeding  those  specified  in  the  schedule)  from       Umiu, 
persons  selling  or  exposing  for  sale  animals  or  articles  in  any 
market  or  fair  in  the  borough,  or  using  or  occupying  any  market 

E remises.  Then  follow  in  the  schedule  tolls  under  three  distinct 
eadings — (1)  tolls  in  the  general  market  or  fair;  (2)  fair;  (8) 
tolls  in  the  cattle  and  pig  market.  It  seems  to  me  to  be  clear 
from  the  way  in  which  in  these  Acts  of  Parliament  the  tolls  to  be 
taken  in  respect  of  the  market  and  the  fair  are  mentioned  that 
the  word  fair  is  used  in  its  proper  sense  as  a  mart  or  gathering 
for  the  selling  of  goods,  and  I  think  we  canuot  give  to  the  word 
fair  in  the  126th  section  a  meaning  different  from  that  which  it 
bears  in  the  other  sections  of  the  same  Act  and  in  the  earlier 
Acts,  which  must  be  nsed  in  connection  with  it.  The  whole 
drifk  of  the  legislation  is,  I  think,  the  protection  of  rights  in  the 
nature  of  market  rights.  There  was  a  point  made  by  Mr.  Young 
in  his  able  argument  to  which  I  should  refer.  It  was  suggested 
that,  even  if  the  acts  of  the  appellant  in  themselves  did  not 
constitute  an  offence  against  the  section,  yet,  as  there  was  some 
buying  and  selling  by  other  persons  on  the  public  highways  near 
to  his  land,  that  the  whole  might  be  taken  together,  and  the 
shows  and  exhibitions  brought  on  to  his  land  by  the  appellant 
might,  together  with  the  buying  and  selling  on  the  highway, 
constitute  a  fair.  But  it  is  expressly  found  by  the  case  that  the 
buying  and  selling  on  the  highways  did  not  take  place  with  his 
consent  or  connivance,  and  in  that  case  he  cannot  be  rendered 
responsible  for  the  acts  of  other  persons.  I  have  only  to  say 
that  I  think  a  different  question  would  have  arisen  if  the  corpora- 
tion had  sought  to  recover  from  the  appellant  tolls  in  respect  of 
the  vans,  stages,  shows,  or  swings  on  his  land.  It  is  enough  for 
me  to  say  that  that  question  is  not  before  us,  and  I  g^ve  no 
opinion  upon  it. 

liAWRANCB,  J. — I  may  say  that  I  asked  my  brother  Bruce  to 
deliver  his  carefully  written  judgment  first,  to  see  if  I  could  be 
convinced  by  his  arguments,  out  I  still  differ  from  the  conclusion 
arrived  at  by  him.  I  take,  if  I  may  say  so,  a  broader  and  wider 
view  of  the  meaning  of  the  word  *'  fair.''  I  quite  agree  that  the 
chief  idea  in  the  word  "  fair''  is  that  of  buying  and  selling,  but 
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Collins     amasements  have  always  been  a  consequenoe  of  people  coming 
Q  ^'         together  for  buying  and  selling,  and  the  Legislature  has  inter- 

fered  with  some  fairs  which  were  pleasure  fairs.     I  do  not  think 

1898.       that  in  this  case  it  was  intended  that  the  Corporation  of  Walsall 

r7"    ,  should  have  full  control  only  over  the  business  part  of  the  fairs 

fain— Mean-  ^^^^  therein.     The  question  here  is,  whether  the  appellant,  by 

ing  of  fair—  allowing  these  contrivanoes  and  amusements  on  his  land^  was 

^*^^»»      holding  a  "  fair'*  on  his  land.     I  think  he  was,  and  I  think  that 

IT— No  nuiri  *^^^  ^*®  *  "  '^^^ "  '^  *'^®  ordinary  sense  of  the  word,  and  that 
—  Prohibition  therefore  it  was  on  the  part  of  the  appellant  an  interference  with 
a§ainH  hoU-  the  rights  of  the  Corporation  of  Walsall.  I  am  of  opinion, 
**a1.v?.!«w^  therefore,  that  this  conviction  was  right. 

^^i::^       The  Court  being  diTJded  in  opikion,   Bmce.   J.,  being  the 
UmiU,      junior  judge,  withdrew  his  judgment,  and  the  conviction  stood. 

Conviction  upheld,  and  appeal  dismissed. 
Solicitors  for  the  appellant,  Bower,  Cotton,  and    Bower,  for 
John  Cotterell,  Walsall,  and  T.  W,  Wright,  Leicester. 

Solicitors    for   the    respondent,    8harpe  and  Co.,    for  /.  J8. 
Cooper,  Walsall. 


CROWN  CASES  RESERVED. 

Saturday,  April  29,  1893. 

(Before  Lord  Colisibob,  C.J.,  Hawkins,  Cavb,  Day,  and 

Wills,  JJ.) 

Reo.  V,  Harris,  (a) 

Embezzlement — Servant — Deputy — Employment  by  overseer  of 
person  to  collect  poor  rates  and  keep  books — 24  ^  25  Vict, 
c.  96,  8.  68. 

A  person  employed  to  collect  moneys  which  it  is  the  duty  of  his 
employer  to  collect,  but  who  is  at  liberty  to  collect  such  moneys 
as  and  when  he  thinks  proper,  is  not  a  clerk  or  servant  toithvn 
24  ^  25  Vict.  c.  96,  s.  68. 

In  support  of  an  indictment  under  that  section  for  embezzlement 
it  was  proved  that  the  prisoner  had  been  employed  by  an 
illiterate  overseer  of  the  poor  of  a  parish  to  collect  the  raies  and 
keep  the  books,  which  it  was  the  duty  of  such  overseer  to  colleet 

(a)  Reported  by  R.  OommroHAX  Glbi,  Esq.,  Berriater-at-Lftw. 
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and  keep  during  a  period  of  six  months  ;  and  that  for  so  doing  Rao. 

the  prisoner  was  to  receive  the  sv/m  of  SI.    Dv/ring  the  sios  „^' 

months  the  overseer  gave  no  orders  to  the  prisoner,  arid  did  r^t  ' 

irUerfere  in  the  collection  of  the  rates  or  the  keeping    of  the  1893. 

books  ;  and  the  prisoner  at  the  expiration  of  the  six  months  _  .  "T"     . 

made  default  %n  a^ccounting  for  certain  of  the  moneys  collected  ^g^rvant— 

by  him.     The  prisoner  having  been  convicted  of  embezzling  such  Km/pioymetit 

mon&ys :  of  ^^  ^v 

Held,  upon  a  case  reserved  for  the  consideration  of  this  court,  that    ^-SJ^J^ 
the  prisoner  was  not  the   servant   of  the  overseer  within  the    priationof 

meaning  of  the  section,  and  was  therefore  wrongly  convicted.  v^^  rates— 

Reg.  V.  Bowers  (L.  Bep.  1   C.  C.  B.  41 ;  14  L.  T.  Rep.  N.  8.  *^^  1^^  ^• 

671;  10  Coaj  C.  (7.  250 ;  35  i. /.  206,  Jlf.  0.;  12  Jur.  N.  8.  '   ' 
550 ;  14  W.  B.  803)  followed,  but  doubted. 

CASE  stated  by  the  deputy  chairman  of  the  Monmouthshire 
Quarter  Sessions  as  follows  : 

Soger  Morgan  Harris  was  tried  before  me  at  the  General 
Quarter  Sessions  of  the  Peace  for  Monmouthshire  on  the  4th  day 
of  January,  1893,  upon  an  indictment  which  charged  him  with 
being  employed  as  the  servant  of  Eli  Jones,  and,  whilst  so 
employed,  with  having  frandulently  and  feloniously  embezzled 
the  sum  of  30Z.  received  by  him  on  account  of  the  said  Eli  Jones, 
his  master. 

The  prosecutor,  Eli  Jones,  a  farmer,  who  could  neither  read 
nor  write,  was  one  of  the  overseers  of  the  parish  of  Llanellen, 
in  this  county,  and  agreed  with  his  co-overseers  to  collect  the 
rates  for  the  first  half  of  the  year,  namely,  from  the  25th  day  of 
March  to  the  29th  day  of  September,  1891.  The  prosecutor 
asked  the  prisoner  what  he  would  charge  to  collect  and  do  the 
books.  Prisoner  agreed  to  do  them  for  SI.  The  prosecutor 
agreed  to  give  him  32.  The  prisoner  took  complete  charge  of 
the  collection  of  the  rates  and  keeping  the  books  and  application 
of  the  money  received  from  the  25th  day  of  March  to  the  29th 
day  of  September,  1891.  There  was  no  evidence  that  the 
prosecutor  gave  any  orders  to  the  prisoner  or  interfered  in  the 
collection  of  the  rates  and  keeping  of  the  books  or  application  of 
the  money.  The  prisoner  had  previously  acted  m  a  similar 
capacity  for  other  overseers  of  the  parish.  The  sum  alleged  to 
have  been  embezzled  was  proved  and  admitted  to  have  been 
received  by  the  prisoner,  and  to  represent  the  balance  of  the 
rate  which  was  received  from  the  ratepayers  for  the  six  mouths 
in  question,  the  other  portion  having  previously  been  correctly 
dealt  with  by  the  prisoner.  All  the  sums  received  by  the 
prisoner  in  respect  of  the  rates  were  entered  in  the  books  by  the 
prisoner  as  received.  On  handing  over  the  prosecutor's  booKs  to 
the  other  overseer  the  prisoner  had  stated  to  him  that  only  a 
few  shillings  were  due  in  respect  of  the  rates  from  March  to 
September,  1891,  and  it  was  not  until  shortly  before  the  Govern- 
ment audit  in  June,  1892,  that  the  said  overseer  was  ouide  aware 

VOL.  XVIT.  u  u 
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Rho.        of  the  defioienoy  by  the  prisoner  informing  him  that  a  anm  of 
„  ^'  30Z.  had  not  been  paid  over  by  him  at  that  audit.     A  balance- 

'      sheet  was  produced  purporting  to  be  signed  by  the  prosecutor 

1898.        and  the  other  overseer  and  one  of  the  churchwardens,  but,  iu 

"^        fact,  in  the  handwriting  of  the  prisoner,  which  showed  a  balance 

—Servant^  due  from  the  overseers  of  the  31 Z.  Os,  lljd.  in  question.     The 

Employment  prisoner  had  paid  11.  Os.  llfd.,  leaving   the  sum  of  30Z.   due. 

of  deputy  by  The  audit  was   adjourned^   and   the  prisoner  had  promised   to 

msc^^^    attend  the  adjourned  audit,  and  had  failed  to  do  so,  and  had 

priatwn  of   repeatedly  promised  to  pay  over  the  sum  in  qaestion,  but  had 

poor  rates---  failed  to  do  SO.     It  was  contended  by  counsel  for  the  prisoner 

^  96^8  ^  (^)  *^^*  there  was  no  evidence  that  the  prisoner  was  a  servant 

to  the  prosecutor  within  the  meaning  of  the  statute ;  (2)  that  the 

moneys  were  not  the  moneys  of  the  prosecutor,  but  of  the  parish 

or  of  the  board  of  gnardians;   that  there  was  no  evidence  of 

any  felonious  intent. 

I  declined  to  stop  the  case^  and  the  prisoner  was  convicted 
and  sentenced  to  six  weeks'  imprisonment  with  hard  labour,  but 
admitted  to  bail  pending  a  decision  on  the  above  points. 

By  24  &  25  Vict.  c.  96,  s.  68,  it  is  enacted  that : 

WhosooTori  being  a  clerk  or  servant,  or  being  employed  for  the  purpose  or  in  the 
oapaoity  of  a  olerk  or  servant,  shall  frandolently  embeszle  any  chattel,  money,  or 
valuable  security,  which  shall  be  delivered  to  or  received  or  taken  into  possession  by 
him  for  or  in  the  name  or  on  the  account  of  his  master  or  employer,  or  any  part 
thereof,  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his  master  or 
employer,  although  such  chattel,  money,  or  security  was  not  received  into  the  posses- 
sion of  such  master  or  employer  otherwise  than  by  the  actual  possession  of  his  clerk, 
servant,  or  other  person  so  employed,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  me  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

Marchant,  on  behalf  of  the  prisoner,  submitted  that  it  was 
abundantly  clear  that  there  was  no  evidence  from  which  a  jury 
could  infer  that  the  prisoner  was  the  servant  of  the  prosecutor, 
inasmuch  as  the  facts  showed  that  a  relationship  existed  between 
them  which  was  inconsistent  with  that  of  master  and  servant. 
The  prisoner  was  merely  the  agent  or  locum  tenens  of  the  prose- 
cutor. No  orders  were  given  him,  and  the  case  found  that  he 
had  the  complete  charge  of  the  collection  of  the  rates.  The 
present  case  was  governed  by  the  decision  of  this  court  in  Beg. 
V.  Negus  (28  L.  T.  Rep.  N.  8.  646 ;  12  Cox  0.  C.  492 ;  L.  Rep. 
2  Cas.  Res.  84 ;  42  L.  J.  62,  M.  C),  where  it  was  held  that  a 
person  engaged  to  solicit  orders  for  a  firm,  and  paid  by  com- 
mission on  sums  received  through  his  means,  but  having  no 
authority  to  receive  money  was  not  a  ''  clerk  or  servant  '*  within 
24  h  25  Vict.  c.  96,  s.  68,  although  he  was  not  at  liberty 
to  employ  himself  for  any  other  persons  than  the  firm  by  whom 
he  was  engaged.  In  that  case  Bovill,  C.J.  said  that  ^^  the  test  as 
to  the  relationship  of  master  and  servant  used  in  many  cases 
was  to  ascertain  whether  a  person  was  bound  to  obey  the  orders 
of  his  employer  so  as  to  be  under  his  employers'  control ; ''  and 
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Bramwell,  B.  said  that,  '^  looking  to   the  principle,  we  find  that        Rita, 
the  statute  was  intended  to  apply^  not  to  cases  where  a  man  is  a      n^^^m 

mere  agent,  but  where  the  relationship  of  master  and  servant  in        ' 

the  popular  sense  of  the  term,  may  be  said  to  exist/'     In  the        1898. 
present  case  the  prisoner  could  not  be  said  to   be  the  servant  „  ,  "T" 
of  the  prosecutor  in  the  proper  sense  of  that  term^  and   was  ^s^rvant— 
therefore  wrongly  convicted.  Employment 

No  one  appeared  in  support  of  the  conviction.  °/  deputy  by 

Lord  CoLVKiDOS^  C.J. — I  confess  that  I  give  judgment  in  this    Mi^^^ro- 
case  with  reluctance,  because  my  sense  is  offended  by  the  notion    priation  of 
that  this  man  is  not  a  servant.    But  I  find  that  in  Beg.  v.  Bowers  poo'  rates— 
(14  L.  T.  Rep.  N.   S.  671  ;  10  Cox  C.  0.  250 ;  L.  Rep.  1  Cr.  ^J  *  ^f  ^*- 
Cas.  Res.  41;  85  L.    J.  206,  M.  C;  12  Jur.   N.  S.  550 ;  14    *     '  ' 
W.  R.  803),  a  case  decided  by  five  judges,  a  very  strong  court, 
Erie,  C.J.  takes  the  very  point  which  is  taken  in  this  case.     The 
facts  in  the  two  cases  are  not  the  same,  but  no  facts  are  ever 
precisely  the  same.     The  court  consisted  of  Erie,  C.J.,  Martin, 
Bramwell^  and  Channell,  BB.,  and  Shee,  J. ;  and  Erie,  C.J.,  in 
delivering  the  judgment  of  the   court,  said :   '^  We  are  all   of 
opinion  that  this  conviction  must  be  quashed.     The  facts  stated 
fall  within  the  oases  cited,  which  decide  that  a  person  who  is 
employed  to  get  orders  and  receive  money,  but  who  is  at  liberty 
to  get  those  orders  and  receive  that  money  where  and  when  he 
thinks  proper,  is  not  a  clerk  or  servant  within  the  meaning  of  the 
statute.''   Now,  that  is  exactly  what  the  prisoner  here  was  to  do ; 
it  exactly  describes  the  nature  of  the  employment,  and  we  are 
not  at  liberty  to  overrule  a  case  in  a  court  of  co-ordinate  juris- 
diction  decided  so    recently   as    1866.      In   deference  to   this 
decision,  therefore,  I  am  bound  to  say  that  this  conviction  cannot 
be  sustained. 

Hawkins^  J. — ^I  share  my  Lord's  regret  that  such  a  case  is  to 
be  found.  But  we  cannot  overrule  it^  and  therefore  this  con- 
viction must  be  quashed. 

Cavx,  Day,  and  Wills^  JJ.  concurred. 

Conviction  quashed. 

Solicitor  for  the  prisoner,  Williams,  for  John  Neabitt,  Aber- 
gavenny. 


u  u  2 
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Satwday,  June  17,  1893. 

(Before  Lord  Oolibidgs,  O.J.,   Haweuts,  Mathiw,  Oave,  and 

Day,  JJ.) 

Rig.  v.  Bbllis.  (a) 

Children — Parent  deprivBd  of  possession  of  child  under  fourteen  by 
fraud — IVaud  practised  on  mother  and  not  on  child — 24  8f  25 
Vict,  c.  100,  s.  56. 

In  order  to  support  a  conviction  vmder  24  ^  25  Vict.  c.  100,  s.  56, 
for  feloniously  and  unlawfully  by  fraud  taki/ng  away  a  child 
u/nder  the  a>ge  offowrteen  years  with  intent  thereby  to  deprive  the 
father  of  such  child  of  its  possession,  it  is  not  necessary  to 
prove  thai  thefra^dy  by  means  of  which  possession  of  the  child 
was  obtained,  was  practised  upon  the  child  itself  Where,  there- 
fore,  a  prisoner  had  been  convicted  upon  an  ind/ictment  which 
charged  her  with  such  offence,  it  having  been  proved  thai  posses- 
sion of  the  child,  which  was  of  the  age  of  eleven,  weeks,  had  been 
obtained  by  means  of  a  fraud  practised  upon  its  mother, 

Held,  that  the  prisoner  had  been  rightly  convicted. 

Dictum  of  Smith,  J.  in  Reg.  v.  Barrett  (15  Cox  C,  0.  658)  dis- 
sented from. 

IHIS  was  a  case  stated  by  Williams,  J.  as  follows  : 


T 


Alice  Bellis  was  tried  before  me  at  Ruthin,  at  the  Spring 
Assizes,  1893,  on  an  indictment  which  charged  her  that  she  did 
feloniously  and  unlawfully  by  force  take  away  a  child  under  the 
age  of  fourteen  years,  to  wit,  of  the  age  of  eleven  weeks,  with 
intent  thereby  then  to  deprive  the  father  of  such  child  of  the 
possession  of  said  child.  There  was  a  second  count,  which  charged 
the  same  offence,  substituting  an  allegation  of  taking  away  by 
fraud  for  the  allegation  of  taking  away  by  force. 

The  evidence  showed  that  the  prisoner  took  away  the  child  by 
means  of  a  fraud  on  the  mother  of  the  child,  which  fraud  induced 
the  mother  to  consent  to  part  with  possession  of  the  child.  It  was 
contended,  on  behalf  of  the  prisoner,  by  Mr.  Trevor  Lloyd,  on  the 
authority  of  the  case  Beg.  v.  Barret  (15  Cox  0.  0. 658),  that  the 
force  or  fraud  must  have  been  exercised  upou  the  child  in  order  to 
bring  the  case  within  sect.  56  of  24  &  25  Vict.  c.  100,  but  I  thought 
that  a  taking  away  of  a  child  by  a  fraud  practised  on  a  parent  or 

(a)  Reported  by  R.  OxmwatmAM  Gun,  Esq.,  Burrister-at-Law. 
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guardian  was  within  the  section^  and  so  directed  the  jary^  who  Rio. 

convicted  the  prisoner^  aud  I  reserved  this  case  for  the  opinion  of  ^^ 

the  Court  as  to  whether^  under  these  circumstances^  the  case  fell  '"^ 

within  the  section  so  as  to  make  the  conviction  right.  I  postponed  1893. 

judgment^  and  discharged  the  prisoner  on  recognisance  of  bail  to  . 

appear  and  receive  judgment.  ^S^iT 

Sect.  56  of  24  &  25  Vict.  c.  100,  enacts  that  ^m^^— 

Whoever  ahaU  anlawfnlly,  either  by  force  or  fraud,  lead  or  take  away,  or  decoy  or  {*°*f^*J<^ 


entice  away,  or  detain  any  child  under  the  age  of  fourteen  years,  with  intent  to  deprive       I^^    ^ 
any  parent,  guardian,  or  other  person  having  the  lawful  care  or  charge  of  such  child,      fra^o^ 
of  the  possession  of  such  child,  or  with  intent  to  steal  any  article  upon  or  about  the  oJ^^l^I  ~^-  i 
person  of  such  child,  to  whomsoever  such  article  may  belong,  and  whosoever  shall,  with  ^  -iLt     vf 
any  such  intent,  receive  or  harbour  any  such  child,  knowing  the  same  to  have  been,   ^'  ^^>  '*  ^' 
by  force  or  fraud,  led,  taken,  decoyed,  enticed  away,  or  detained,  as  in  this  section 
before  mentioned,  shall  be  guilty  of  felony. 

No  one  appeared  in  support  of  or  against  the  conviction. 

Lord  CoLBBiDOE,  G.J. — In  this  case  we  have  not  had  the  advan- 
tage of  hearing  counsel  \  but  we  do  not  entertain  the  least  doubt 
in  the  matter.  It  is  an  indictment  of  a  person  for  taking  away  a 
child  under  the  age  of  fourteen  with  intent  to  deprive  the  father 
of  such  child  of  its  possession.  That  was  the  indictment^  and  the 
facts  that  were  proved  in  support  of  it  were  that  there  was  a 
fraud  practised  on  the  mother^  and  that  the  child  was  taken  away 
by  means  of  such  fraud.  But  there  is  no  doubt  that  the  fraud 
practised  was  a  fraud  on  the  parent^  and  no  fraud  appears  to  have 
been  practised  upon  the  child.  The  case  has  been  stated  by  my 
learned  brother  Williams  because  of  what  was  said  in  Bsg.  v. 
Barrett  (15  Cox  C.C.  658).  In  that  case  my  learned  brother 
Smith  said  that  force  or  fraud  exercised  upon  any  person  other 
than  the  child  taken  or  decoyed  away  would  not  constitute  an 
ofifence  within  the  section ;  that  on  reading  the  whole  of  the 
section^  and  especially  the  latter  portion  of  it^  the  legislation 
seemed  to  have  in  contemplation  a  force  or  fraud  perpetrated  on 
the  child  himself^  though  the  intent  might  be  to  practise  another 
fraud  on  somebody  else.  Now  the  facts  which  were  before  him 
in  that  case  were  quite  sufficient  to  justify  the  finding  that  there 
had  been  no  force  or  fraud  on  anybody.  The  child  had  consented^ 
and  no  fraud  on  anyone  else  was  proved^  so  that  there  had  been 
no  fraud  on  anybody.  But  when  my  learned  brother  went 
further  and  laid  down  as  a  general  proposition  that  the  fraud 
under  the  section  must  be  a  fraud  on  the  child^  I  respectfully 
differ  from  him.  In  many  cases  the  child  taken  away  must  be  of 
such  tender  age  as  would  render  it  absurd  to  say  that  there  must 
be  a  fraud  practised  on  it.  The  decision  or  general  dictum  is  far 
too  wide^  and  it  appears  to  have  been  quite  unnecessary  for  my 
learned  brother  to  have  gone  so  far.  From  the  terms  in  which 
the  case  is  stated^  his  decision  was^  so  far  as  the  case  then  before 
him  was  concerned^  quite  correct^  and  1  doubt  if  what  he  said 
can  have  been  correctly  reported.  It  was  that  dictum^  however^ 
which  gave  rise  to  this  case^  and^  in  our  opinion^  if  this  case  is 
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within  that  dictam,  then  that  dictum  is  too  wide.  On  the  other 
hand,  if  this  case  is  not  within  it,  then  we  are  of  opinion  that  it 
was  not  necessary  that  there  should  be  frand  practised  on  the 
child  in  order  to  bring  the  case  within  the  section,  and  the  con- 
viction must  therefore  be  affirmed. 

ConvicUan  affirmed. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  31,  1893. 

(Before  Mathbw  and  Weight,  JJ.) 

ApLIN  t;.    POBBITT  AND   OTHERS,  (a) 

Cruelty  to  animals — Rahbit  cov/rsmg — Wild  raibita  kept  in  con- 
finement— Domestic  animals — Cruelty  to  Animals  Acts,  1849 
(12  ^  13  Vict.  c.  92)  and  1854  (17  ^  18  Vict.  c.  60). 

Wild  rahbits  caught  in  nets  and  covfi/ned  for  five  or  six  days  in 
boxes,  and  kept  alive  by  being  fed  are  not  dofnestic  am/mai^ 
within  12  ^  13  Vict.  c.  92,  and  11  ^  18  Vict.  c.  60. 

The  coursing  of  such  rahbits  in  an  inclosv/re  is  therefore  not 
cruelly  torturing  animals  within  the  msamng  of  sect.  3  of  the 
Cruelty  to  Animals  Act,  1849. 

'T^HIS  was  an  appeal  on  a  case  stated  by  justices. 

This  case  raised  a  question  whether  the  sport  of  ''  coursinff  '^ 
rabbits  comes  within  the  penal  provisions  of  the  Craeltv 
to  Animals  Acts  (12  &  13  Vict.  c.  92,  and  17  &  18  Vict, 
c.  60).  The  magistrates  thought  not,  on  the  ground  that  the 
rabbits  coa Id  not  be  considered  as  "domestic  animals^'  within 
the  Act,  but  stated  a  case  to  raise  the  question.  At  a  Petty 
Sessional  Division  at  Tynemouth,  Porritt,  and  Allen,  and  Bentley, 
miners ;  Logan,  a  barman ;  and  an  innkeeper  of  the  same  name^ 
were  charged,  on  the  information  of  Aplin,  for  that  they  had 
caused  a  number  of  rabbits  to  be  cruelly  ill-treaced  and  tortured 
under  these  circumstances:  They,  with  a  number  of  other 
persons,  assembled  in  a  field  and  took  part  in  coursing  with  dogs 

(a)  Reported  by  Q.  H.  Gsant,  Esq.,  Barriiiter-at-LAW. 
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certain  rabbits — i.e.,   wild  rabbits^  which  had  been  caaght  in       Apum 
nets  and  confined  in  boxes^   and   had  come  into  the  possession  p^^JL 
of  the  men  five  or  six  days  before  the    day   of  the  conrsing^      othsss. 

and^  while  in  their  possession^  had  been  fed  by  them.     On  the        

coorsing  day  they  were  taken  one  by  one  ont  of  the  boxes,  and        ^^^' 
were  liberated   in   the  field  and  then   chased    or    coarsed  by    Cruelty  to 
dogs,   none   of  them  succeeding  in  escaping,   and  after  being    animaU— 
bitten  and  worried  by  the  dogs,  they  were  thrown  to  one  side,  ^^twwn- 
and  in   many  instances  left  alive  in  a  mutilated  and  worried   ^!I^Sbiu  kept 
condition.     It  was  contended  on  the  part  of  the  prosecution  that  tneon/tiMment 
the  rabbits   at   the   time   of  the   coursing  were  no  longer  wild   "~  domestic 
animals,  but  were  domestic  animals,  they  having  been  reclaimed    ^q^^J^ 
from  their  original  state  of  freedom,  deprived  of  their  liberty,  AnimaU  Acts, 
brought  under  the  dominion  and  control  of  man,  and  dependent  1849  ond  1854 
upon  him  for  subsistence.     On  the  part  of  the  men  it  was  con-    y^fl^- 
tended  that  wild  rabbits  caught  and  confined  for  five  or  six  days  17  ^  is  Vict, 
and  fed  by  men  were  not  domestic  animals,  and  that  they  were        «•  ^0. 
still  fercB  natures.     The  magistrates  said  that  they  had  no  doubt 
that  the  men  did  cause  the  rabbits  to  be  cruelly  ill-treated  and 
tortured,    but,    being    of  opinion    that    the  rabbits  were   not 
'^domestic  animals  ^^  within  the  meaning  of  the  Act,  they  dis- 
missed the  information,  and  stated  a  case  upon  which  the  ques- 
tion of  law    raised  was    whether    the    rabbits   at  the   time   of 
the  coursing  were  '^  domestic  animals  **  within  the  meaning  of 
the  Act. 

By  the  Cruelty  to  Animals  Act,  1849   (12  &  13  Vict.  c.  92)  it 
is  provided  as  follows  : 

Sect  8.  If  any  person  shall  cruelly  beat,  ill-treat,  overdrive,  abuse,  or  torture,  or 
cause  or  procure  to  be  crueUy  beaten,  ill-treated,  overdriven,  abuseil,  or  tortured,  any 
animal,  eveir  such  offender  shall  for  every  such  offence  forfeit  and  pay  a  penalty  not 
exceeding  6^ 

Sect.  29.  The  word  "animal  **  shall  be  taken  to  mean  any  horse,  mare,  gelding,  bull, 
oz,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  any 
other  domestic  animal 

By  the  Cruelty  to  Animals  Act,  1854  (17  &  18  Vict.  c.  60),  it 
is  provided  as  follows  : 

Sect.  8  The  words  and  expressions  to  which  a  meaning  Is  affixed  by  12  A  18  Vict, 
c.  92,  and  which  are  introduced  into  this  Act,  shall  have  the  same  meaning  in  this 
Act,  and  the  word  **  animal  "  shall  in  the  said  Act  and  in  this  Act  mean  any  domestic 
animal,  whether  of  the  kind  or  species  particularly  enumerated  in  clause  29  of  the  said 
Act,  or  of  any  other  kind  or  species  whatever,  and  whether  a  quadruped  or  not. 

Smyly,  Q.C.  {Oolam  with  him)  appeared  on  behalf  of  the 
appellant. — The  justices  were  wrong  in  the  view  they  took,  and 
they  ought  to  have  convicted.  These  rabbits  had  become 
domestic  animals.  An  animal  becomes  domestic  when  thoroughly 
within  the  power  of  man.  In  this  case  the  rabbits  had  been 
kept  for  several  days  in  confinement,  and  had  been  fed  by  the 
defendants,  and  so  had  become  domestic  animals  within  the 
meaning  of  the  Cruelty  to  Animals  Acts.  The  whole  object  of 
those  Acts  was  to  affom  protection  to  those  animals  which  had 
been   deprived   of  their  natural  powers  of  defence   by    being 
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Afux       captared  and  placed  at  the  mercy  of  and  nnder   the  power  of 

FoB^ir  AND  ™*^-    .^^?^*^  V-  P^^^  (12  Q-  B-  I>iv.  66;  48  J.  P.  268)  is  an 

oraxBB.     authority  in  support  of  this  contention,  and  is  to  be  distinguished 

—         from  Swan  v.  Saunders  (50   L.  J.  67,  M.  C).     These  rabbits 

^^^^'       would  be  the  subject  of  larceny  at  oommon  Law  :  (Hawkinses 

Cruelty  to    Pl^as  of  the  Crown,  book  i.,  c.  83,  s.  41,  vol.  1,  p.  215.) 

animdU—        No  oue  appeared  on  behalf  of  the  respondents. 

^****^mS*'      Mathkw,  J. — The  decision   of   the  justices   was   right,   and 

rMits  kept   ^^^^  he   upheld.     In  my  opinion  this  case  is  a  very  clear  and 

in  confinement  pleAn  one,   and   I   do   not  think   it   necessary    to  give  a  very 

—l^o^tic   lengthened  judgment.     If  we   were  to  hold  that  these  rabbits 

CrvMy^    Were  domestic  animals  within  the  meaning  of  the  Cruelty  to 

Animals  Ade,  Animals  Act — which  I  am  of  opinion  we  cannot  do— then  a  bag 

1849  and  1854  fox  or  rats  kept  in  a  cage  for  the  purpose  of  being  destroyed  by 

Vict  c  92  •    ^^S^  would  also  be  domestic  animals.     It  would   be  impossible 

iT^iSFic^for  us  to  distinguish  one   case    from    the  others.     Under   the 

c.  60.        circumstances  I  regret  that  we  cannot  afford  protection  to  these 

animals,  but  the  law  does  not  enable  us  to  do  so.     Judgment 

must  be  entered  for  the  respondents. 

W  BIGHT,  J. — I  am  entirely  of  the  same  opinion. 
Solicitor  for  the  appellant,  A.  Leslie. 


QUEEN^S  BENCH  DIVISION. 

April  12  and  13,  1898. 

(Before  Pollock,  B.  and  Kenkkdt,  J.) 

Cabtib  (app.)  V.  Thomas  (resp.).  (a) 

Assault — Protection  of  property  from  fire — Statutory  fire  brigade 
— Control  of  premises  during  a  fire — Member  of  volunteer  fi/re 
brigade  excluded  by  memher  of  local  board  fire  brigade — Auiho- 
rity  to  exclude  public  —  Towns  PoUce  Clauses  Act,  1847 
(10  ^  11  Vict.  c.  89),  s.  32— Public  Health  Act,  1876  (38  ^  39 
Vict.  c.  55),  «.  171. 

By  sect.  171  of  the  Public  Health  Act,  incorporating  sect.  32  of 
the  Towns  Police  Clauses  Act,  1847,  itisprovid^  with  respect 
to  fires  that  an  urban  local  authority  ^^  may  employ  a  proper 

{a)  ReporUd  by  G.  H.  Gbast,  Esq.,  Bunstor-aWLaw. 
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number  of  persons  to  act  as  firemen,  and  may  make  such  rules      Oabtmb 
/W  their  regulation  as  they  thmk  proper.^'  -,   ^ 

The  respondent,  a  msmber  of  the  fire  brigade  established  wnder        ^  ' 

the  above  section  by  the  local  board  of  Hounslow,  was  stationed        I8i)d. 
at  the  gate  of  a  house  in  which   the   brigade   was  engaged  in     .       :  ^ 
extinguishing  a  fire,   with  inntructions   from   the  foreman   to  proteeHotTof 
alUyiv  no  person  to  pass  through.  property  from 

The  appellant,  a  member  and  wearing  the  uniform  of  a  volunteer  fir^—atatu- 
fire   brigade  of  Hounslow,  the  foreman  of  which  was  already    i^^de^ 
upon  the  burning  premises,  endeavoured  to  force  his  way  in  for    Control  of 
the  purpose  of  helping  to  extinguish  the  fire,  and  in  so  doing      prcmwe* 
assaulted  the  respondent.  E^Hi^f 

Held,    that   there  was  no   right   in  the  appellant,  as  one  of  the      p%ihlie— 
public,  to  assist  in  putting   out   the  fire;  and,  further,  thai     Volunteer 
the  authority  conferred  upon  the  fire  brigade  of  the  local  board  7?*^  p  7^ 
by  the  above  sections  extended  to  excluding  from  the  premises  ciaueee  Act^ 
persons  whose  presence  might  impede  the   tvork  of  extinguishing  1847  (10  ^  11 
the  fire.  ^^i^-®^>» 

■^  a.  82,  and 

PubUe  Health 

CASE  stated  by  justices.  Act,  1875 

(38  ^  39  Vict, 

The  appellant  was  convicted  of  an  assault  upon  the  respon-  ^'    ^'  '* 
dent. 

At  the  hearing  it  was  found  as  a  fact  that  the  respondent  was 
a  member,  and  in  the  uniform  of,  the  fire  brigade  provided  by 
the  Heston  and  Isleworth  Local  Board,  under  the  provisions  of 
the  Public  Health  Act,  1875  (88  &  39  Vict.  c.  65),  s.  171,  incor- 
porating sect.  32  of  the  Towns  Clauses  Police  Act,  1847  (10  &  11 
Yict.  c.  89),  and  that  the  appellant  was  a  member,  and  in  the 
uniform  of,  a  fire  brigade  called  the  Hounslow  Original  Fire 
Brigade,  formed  in  tne  district,  and  supported  by  voluntary 
subscriptions  and  donations  from  various  insurance  companies. 
Sect.  32  of  the  Towns  Police  Clauses  Act  incorporated  as  afore- 
said, provides  that  the  local  board  ^'  may  employ  a  proper  number 
of  persons  to  act  as  firemen,  and  may  make  such  rules  for  their 
regulation  as  they  think  proper.^' 

It  was  also  found  that  the  respondent,  when  the  alleged  assault 
was  committed,  was  at  a  fire  which  occurred  in  a  house  iu  the 
Inwood-road,  Hounslow,  in  pursuance  of  his  duty  as  a  member 
of  the  Local  Board  Fire  Brigade^  and  that  Frank  Marsham,  the 
foreman,  was  also  present  in  charge  of  such  brigade,  and  that 
the  respondent  received  instructions  from  his  fbreman  not  to 
allow  anyone  to  pass  in  at  the  gate  of  the  house  where  the  fire 
occurred.  It  was  also  admitted  that  the  foreman  of  the  appel- 
lant's brigade  was  in  the  house  at  the  time  the  appellant 
presented  himself  for  admission,  that  the  appellant  was  at  the 
time  in  uniform,  and  that  when  he  arrived  at  the  gate  he  asked 
the  respondent  to  allow  him  to  pass ;  that  the  respondent  there- 
upon told  him  the  orders  he  had  received  from  his  foreman, 
and  refused  to  allow  him  to  do  so  j  whereupon   the  appellant 
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OAxnoi      stated  the  respondent  should  not  stop  him,  and  pashed  the  gate 
Thomas       ^^^  struggled  with  the  respondent  to  get  in,  and  tried  to  tliow 

'      him  over.     This  was  the  assault  complained  of.     It  was  admitted 

1898.        that  no  more  force  was  used  by  the  appellant  than  was  necessary 

.      7        to  enable  him  to  pass  the  respondent  and  enter  the  premises. 

Protection  of       ^^  ^^^  contended  on  behalf  of  the  appellant  that  he  had  a 

property  from  right  as  against  the  respondent  to  go  into  the  house,  and  that 

f/re— Statu-    ^^jq  justices  had  no  jurisdiction  to  try  what  it  was  contended  was 

j^J;L     a  ioiid  ^  qneation  of  right. 

Control  of        It  was  further  contended,  on  behalf  of  the  appellant,  that  the 
premiMs     respondent  had  no   legal   right   to   prevent  him    entering  the 
Exduswn^  house,  and  that  he  was  justified  in  using  sufficient  force  to  enter 
public  —     the  premises. 

Volunteer        The  justices,   being  of  opinion  that  the    respondent,  acting 

Toww  Poiica  under  the  orders  of  his  foreman,  who  at  the  time  was  the  officer 

Clausee  Act,  in   charge   of  the    brigade   of   the   properly    constituted   local 

1847  (10.  ^  11  authority — namely,  the  Heston  and  Isleworth  Local  Board,  who, 

f**82^  cmd    ^y  statute,  were  authorised  to  provide  and  keep  engines  and 

PubUe  Health  firemen,  and  which  brigade  the  justices  considered  was  the  proper 

Act,  1875     one  to  take  charge  of  any  fire  that  should  occur  in  its  district — 

^^\t^  ^^  in   — ^^^  ^^^^  authority  to  prevent  any  person  from   entering  the 

'*      '  premises  in  question  without  the  sanction  of  the  officer  in  chartre 

of  the  brigade  at  the  time,  who  in  this  case  was  the  foreman 

Marsham,  convicted  the  appellant. 

The  questions  for  the  opinion  of  the  court  were:  (1)  Whether 
the  justices  had  jurisdiction  to  try  the  case,  the  appellant  having 
set  up  an  alleged  bond  fide  claim  of  right.  (2)  Whether  any 
member  of  the  fire  brigade  provided  by  the  local  board  had  any 
authority,  by  statute  or  otherwise,  to  prevent  a  member  of  any 
other  fire  brigade  from  entering  premises  at  which  there  was 
a  fire  for  the  purpose  of  assisting  in  extingnishing  the  same. 

Alfred  Lyttelton  for  the  appellant. — In  the  first  place  the 
justices  had  no  jurisdiction  to  convict  the  appellant.  It  is  to 
be  assumed  that  the  appellant  was  acting  bond  fide  in  the  belief 
that  he  had  a  right  to  help  to  extinguish  the  fire.  Consequently 
there  was  no  mens  rea  which  is  essential  in  cases  of  assault, 
and  the  defendant  having  made  a  bona  fide  claim  of  right,  the 

i'nrisdiction  of  the  justices  was  ousted:  {Wathins  v.  Major,  33 
J.  T.  Rep.  N.  S.  352 ;  L.  Rep.  10  C.  P.  662.  White  v.  Feast, 
26  L.  T.  Rep.  N.  S.  611  ;  L.  Rep.  7  Q.  B.  363.)  Secondly,  the 
assault  was  justified,  as  the  respondent  had  no  authority  to 
exclude  the  appellant,  and  it  is  found  that  the  appellant  used  no 
unnecessary  violence.  At  common  law  there  was  a  general  right 
to  assist  in  extinguishing  fires.  See  Maulsverer  v.  Spinke 
(Dyer,  36  b),  where  it  is  said,  ''a  man  may  justify  pulUng  down 
a  house  on  fire  for  the  safety  of  the  neighbouring  houses.^^  The 
Police  Clauses  Act  gives  no  authority  to  prevent  volunteers  from 
helping  to  put  out  a  fire.  Such  authority  is  given  to  the 
Metropolitan  Fire  Brigade  by  sect.  12  of  28  &  29  Vict.  c.  90 ; 
and  the  Legislature  having  this  Act  before  their  eyes  when  they 
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passed   sect.    171    of  the   Public  Health  Act,  1875,  mast  have      OARTjia 
intended,  by  reverting  to  the  Police  Clauses  Act,  to  withhold      ^  ^' 
such  authority  from  the  local  fire  brigade.     In  this  case  both       ^^^' 
parties   were  licensees,   and   one  had  no  righc  to  exclude  the        1893. 
other.  

Craiesj  for  the  respondenb,  was  stopped  by  the  Court  on  the  Pr^^i^n  of 
question  of  the  jurisdiction  of  the  justices.     The   question  is,  property  from 
whether  the  local  board  brigade  had  authority  by  statute  or  other-  fir^S^^- 
wise  to  exclude  volunteers  from  the  burning  premises.     Under     ^J^^^l. 
the  Public  Health  Act,   1875,  it  is  clear  that  the  local  authority     Control  of 
were  intended  to  have  some  positive  duties  with  regard  to  fires,     premises 
Thus  by  sect.  66  they  are  given  duties  as  to  providing  fire-plugs,  swlwkm^ 
By  sect.  32  of  the  Police  Clauses  Act,  incorporated  in  sect.  171     piibUc— 
of  the  Public  Health  Act,  they  may  *'  employ  a  proper  number  of     Vohmteer 
persons  to  act  as  firemen,  and  may  make  such  rules  for  their  m^^p~i^ 
regulation  as  they  think  proper.^'     When  a  power  such  as  this  is  aiauses  Act, 
given  by  statute  everything  necessary  for  the  proper  exercise  of  1847  (10  4*  11 
the  power  is  also  given  by  implication.     Thus  in  Re  Corporaiion   ^'^t^^'  ^* 
of  Dudley  (8  Q.  B.  Div.  86),  it  was  held  that  a  power  given  to  a  pvi,uc*Health 
public  body  to  make  sewers  implied  a  right  to  subjacent  support     Act,  1875 
for  such  sewers.     From  the  case  it  appears  that  the  fire  brigade  ^^®  ♦  ^9  Vict. 
provided  by  the  local  authority  under  the  statute  were  in  charge  '*     ^'  '* 
of  the  fire,  and  there  is  no  evidence  of  any  licence  to  the  appel- 
lant from  the  owner  of  the  house.     The  appellant  has  committed 
an  assault,  and  can  only  justify  it  by  showing  that  he  had  a  right 
to  come  on  the  premises. 

Pollock^  B. — The  question  which  arises  in  the  first  place  is  as 
to  the  position  of  the  fire  brigade  provided  by  the  local  board  who 
came  to  put  out  the  fire,  and  under  what  circumstances  they  were 
upon  the  premises.  It  would  not  be  correct  to  say  that  they  were 
in  possession,  for  the  question  does  not  in  my  view  depend  upon 
priority.  It  depends  upon  the  construction  to  be  put  upon  the 
Acts  of  Parliament  giving  authority  to  the  Local  Board  Fire 
Brigade.  That  brigade  is  established  under  the  Public  Health 
Act,  1875  (38  &  39  Yict.  c.  55),  sect.  171  of  which  incorporates 
sect.  82  of  the  Towns  Police  Clauses  Act,  1847  (10  &  11  Vict.  c. 
89).  By  this  section  power  is  given  to  the  local  board  to  pur- 
chase or  provide  engines  fur  extinguishing  fire ;  aud  then  further 
powers  are  given  in  these  words  :  ^'  and  may  employ  a  proper 
number  of  persons  to  act  as  firemen,  and  may  make  such  rules 
for  their  regulation  as  they  think  proper.'^  Therefore  it  is  clear 
that  the  local  board  might  have  made  certain  rules  tor  the 
guidance  of  their  firemen.  In  the  present  case,  however,  none 
appear  to  have  been  made.  The  question  therefore  turns  upon 
the  construction  of  the  words,  **  may  employ  a  proper  number  of 
persons  to  act  as  firemen/'  In  my  judgment  the  expression  '^act 
as  firemen  "  need  not  be  confined  to  acts  immediately  connected 
with  putting  out  the  fire,  such  as  pumping  water  or  filling 
buckets,  but  may  reasonably  extend  to  acts  done  to  facilitate  the 
work,  such  as  excluding  persons  whose  presence  would  be  a 
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Gaxxbb.      hindrance.     In  this  case  there  is  no  direct  evidence  before  us  as 
Thomas      ^  *^®  Conduct  of  the  owner  of  the  hoase^  but  I  think  it  appears 

'      that  the  magistrates  must  have  inferred  that  he  allowed  the  local 

1898.        board  brigade  to  come  upon  the  premises.     Then  the  respondent 

AM^lt—     received  orders  from  his  foreman  not  to  allow  any  person  to  pass 

Protection  of  ^^^  gate.     The  appellant,  however,  tried  to   pass.     He  was  a 

property  from  member  of  another  fire  brigade,  not  however  acting  under  the 

^ilrvAr^   statute,  and  wore  their  uniform.  We  may  assume,  therefore,  that 

lyn^de^    he  had  the  bond  fide  intention  of  helping  to  extinguish  the  fire. 

Control  €f    But  when  he  was  told  that  he  could  not  enter,  he  assaulted  the 

premiMB     respondent  in  order  to  effect  his  purpose.     The  next  question  is, 

EwclSJ!oncf  what  right  had  he  so  to  act?     There  is  no  question  here  of  mens 

ptihUc—     tea ;  that  would  be  a  matter  for  the  magistrates  to  find  if  they 

Volunteer    thought  it  necessary.     But  in  this  case  it  is  for  the  appeUant  first 

Tmw*  Police  ^^  show  that  he  was  prevented  from  doing  some  act  which  he  had 

ClaueesAct,  a  legal  right  to  do.     There  is  no  evidence  that  he  was  invited  by 

1847  (10  ^  11  the  owner  to  enter  the  premises,  but  it  is  contended  that  as  the 

s32^<md'   foreman  of  the  brigade  to  which  he  belonged  was  already  on  the 

PvhUc* Health  spot,  it  is  to  be  inferred  that  the  appellant  was  there  by  invitation. 

Act,  1875     I  can  draw  no  such  inference,  nor  did  the  magistrates.     I  think 

^^56^^**  m*  ^^^  appellant  had  no  legal  right  to  be  there,  and  that  the  powers 

'*      '  given  to  the  local  board  brigade  would  extend  to  the  right  to 

exclude  persons  who,  in  the  opinion  of  the  foreman,  would  hinder 

the  putting  out  of  the  fire.     The  justification  offered  therefore 

fails.    That  disposes  of  the  case  as  far  as  the  statute  is  concerned. 

But  I  should  go  further,  and,  assuming  that  the  first  fireman  was 

in  the  house  by  invitation  of  the  owner,  while  the  second  came 

without  being  forbidden,  but  also  without  being  invited  by  the 

owner,  the  same  result  would  follow.     The  second  comer  would 

have  no  right  to  attack  a  person  already  in  possession.     The  first 

reason  I  have  given  for  my  judgment  is  probably  that  by  which 

the  magistrates  were  influenced,  and  it  is,  I  think,  in  accordance 

with  law  and  convenience.     The  general  question  as  to  the  right 

of  the  public  to  assist  in  putting  out  fires  does  not  in  my  view 

arise  here,  and  need  not  be  discussed. 

Kennedy,  J. — I  will  add  only  a  few  words  on  the  second  point, 
the  question  as  to  ouster  of  jurisdiction  being,I  think,  unarguable. 
The  other  point  stands  thus:  The  appellant  assaulted  the  respon- 
dent, who  was  engaged  by  the  public  authorities  for  the  express 
purpose  of  extinguishing  a  fire.  The  appellant  had  no  public 
position,  and  was  not  invited  on  to  the  premises  by  the  owner. 
It  is  true  he  had  a  uniform  on,  but  so  might  anyone  else  in 
Hounslow,  where  the  fire  occurred.  It  would  come,  therefore, 
according  to  the  appellant's  contention  to  this,  that  any  person  in 
Hounslow  had  a  right  to  go  into  this  house  and  interfere  with 
those  who  were  already  there  by  invitation  of  the  owner  trying  to 
put  out  the  fire.  I  say  by  invitation  of  the  owner,  because  I  infer 
that  the  fire  brigade  of  the  local  board  had  been  sent  for  by  the 
owner,  and  invited  to  come  on  the  premises.  Then  what  possible 
title  had  this  volunteer  to  force  an  entrance  ?     I  can  conceive  of 
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cironmstances  where  sach  an  act  might  be  justifiable,  as,  for      Oabtb 
instance,  for  the  purpose  of  saving  life,  or  if  there  was  an  insuffi-      th^miab 

cient  number  of  firemen  to  cope  with  the  fire.     But  here  there  is        ' 

no  suggestion  that  the  force  at  the  disposal  of  the  fire  brigade         L89d. 
was  not  sufficient,  and  no  evidence  that  the  foreman  was  not  per-      .       r\ 
fectly  right  in  thinking  that  it  would  be  a  wise  and  proper  thing  protection  of 
to  exclude  an  irruption  of  other  persons,  who  came  there  with  property  from 
good  intentions,  but  unnecessarily  and  without  authority  from   M^8^^u- 
the  owner.     I  think,  therefore^  that  the  assault  cannot  be  justified^      M^ade— 
and  that  the  appeal  fails.  Control  of 

Solicitors  :  for  the  appellant,  Charles  Robinson  and  Go. ;  for  the    ,  ^"**!I** 
respondent,  Hugh  B.  Peaks.  Emclt^^ 

pvbUc — 
Volunteer 
brigade — 

Towns  Police 
Glauses  Act, 

1847  (10  ^  11 

Vict,  c.  89), 

8,  32,  and 

Public  Health 
Act,  1875 

(88  4-  39  Vict. 

c.  55),  #.  171. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  Jvms  7,  1893. 
(Before  Mathbw  and  Wbiqht,  JJ.) 

BowTBB  (Officer  of  Inland  Bevenue)  (app.)  v.  The  Percy  Suppkb 

Club  Limited  (resps.).  (a) 

Licensing  Acts  —  Proprietary  chib  —  *'  Sale'*  of  Uquor  by  pro- 
prietor to  member — Excise  Acts  (6  Geo.  4,  c.  81^  «.  26;  4  ^  5 
Will.  4,  c.  85,  s.  17;  28  Vict.  c.  27,  s.  19). 

A  proprietary  clvb  was  carried  on  by  a  limited  company.  At  the 
begin/aing  of  the  book  of  rules  it  was  stated  that  the  club  being 
proprietary  neither  the  committee  nor  members  incur  any 
liability  beyond  their  annual  subscription  of  two  guineas,  all 
such  liability  devolving  on  the  company.  Under  the  rules  the 
company  had  the  sole  management  of  the  club,  both  as  to  its 
property  and  its  funds,  and  all  the  dJrink  and  liquor  at  the  club 
belonged  to  the  company  and  not  to  the  members,  and  all  proUt 
from  sales  of  drink  and  other  articles,  and  from  the  carrying  on 
of  the  club  went  to  the  company.  The  club  was  under  the 
management  of  a  commiittee  of  members  in  whom  was  vested  the 
election  of  members.  Under  one  of  the  rales  the  appellant,  who 
was  not  a  shareholder  in  the  compariy,  was  elected  by  a  sub- 
committee,  as  honorary  member  pending  inquiries,  and  this  rule 

(a)  Reported  by  W.  W.  Orb,  Esq.,  BaniBter-at-Law. 
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BowYVR  stated  that  honorary  in  embers  so  elected  should  have,  pending 

_     ^  their  election  by  the  committee,  the  samp,  privileges  as  members, 

SuppKH  Club  ^^  appellant  paid   his  subscription,    and    was    then,    while 

LiiiiTiCD.  honorary  member,   supplied  with  beer,  wine,   and  spirits,   for 

rrrr  which  he  paid,  and  which  he  consumed  on  the  premises.     Ihe 

appellant  was  afterwards  rejected  as  a  member  and  his  svh- 

Licensing  scription  returned.     The  company  had  no  licence  for  the  sale  by 

Acts— Pro-  retail  of  liquors  to  he  consurned  on  the  premises  or  otherwise. 

^^^8ale  ^of    ^^^>  that,  upon  the  above  facts,  there  was  a  sale  by  the  company 

liquor  by  by  retail  of  the  beer,  wine,  and  spirits  supplied  to  the  appellant, 

proprietor  to  within  the  meaning  of  the  lAcensing  Acts,  and  that  a  licence  to 

Exeiae  Acts—      ^^  company  to  sell  s^uch  liqv^yrs  by  retail  was  necessary. 

6  Geo.  4,  c.  81, 

S.26;  4  4*5  /^ASE  stated  by  Mr.  Hannay,  metropolitan  police  magistrate^ 
Yr}'  28  F^'  sitting  at  Marlborough-street  Police-court, 

c.  27,  s,  19.  7be  respondent  company  appeared  before  the  magistrate  to 
answer  three  informations  exhibited  by  the  appellant^  an  officer 
of  Inland  Revenne,  prosecuting  by  order  of  the  Commissioners  of 
Inland  Revenue^  for  that  the  respondent  company  did  (1)  on  the 
16th  day  of  Oct.  1892  retail  certain  spirits^  to  wit,  one  gill  of 
whisky^  without  having  in  force  such  a  licence  as  by  the  statute 
in  that  behalf  was  required^  and  (2)  did  on  the  same  day  sell  a 
certain  quantity  of  beer^  to  wit  one  pint  of  beer  by  retail  to  be 
drunk  and  consumed  in  and  upon  the  premises  where  sold 
without  having  an  excise  retail  licence  in  force  authorising  the 
respondent  company  so  to  do ;  and  (3)  did  on  the  same  day  sell 
certain  wine  by  retail,  to  wit,  one  gill  of  port  wine,  without 
having  a  proper  licence  duly  authorising  the  respondent  company 
so  to  do. 

The  learned  magistrate  dismissed  all  three  informations  subject 
to  this  case. 

The  proceedings  on  the  three  informations  were  for  recovery 
of  three  separate  penalties  imposed  by  the  Excise  Acts  (6  Oeo.  i, 
c.  81,  s.  26 ;  4  &  5  Will.  4,  c.  85,  s.  17 ;  23  Vict.  c.  27,  s.  19)  in 
respect  of  the  sale  by  retail  of  spirits,  beer,  and  wine  respectively 
without  the  excise  licences  required  for  the  sale  thereof.  The 
penalty  in  respect  of  the  sale  of  spirits  without  licence  is  50Z. 
under  sect.  26  of  the  Act  6  Geo.  4,  c.  81 ;  the  penalty  in  respect 
of  the  sale  of  beer  without  licence  is  202.  under  sect.  19  of  the 
Act  4  &  5  Will.  4,  c.  85 ;  and  the  penalty  in  respect  of  the  sale 
of  wine  without  licence  is  20Z.  under  sect.  17  of  the  Act  23  Vict, 
c.  27.  The  present  duties  of  excise  on  licences  for  the  sale  by 
retail  of  beer,  wine,  and  spirits  are  imposed  by  sects.  41,  42,  and 
43  of  the  Inland  Revenue  Act,  1880  (43  &  44  Vict.  c.  20) 

The  respondent  company  is  an  incorporated  company  under 
the  Companies  Acts,  1862  to  1890,  and  was  registerea  in  October 
1891  with  a  nominal  capital  of  5000Z.,  in  shares  of  \l.  each,  and 
a  registered  office  at  12,  Percy-street,  Tottenham-court-road,  in 
the  county  of  Middlesex.  The  objects  set  forth  in  the  memo- 
randum of  association  for  which  the  respondent  company  was 
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established  were :  (1)    to   enter  into   and   carry  into   effect  an      Bowm 
agreement  dated  the  24th  day  of  Sept.  1891,  made  between  one    ^     ^ 
Mr.  Dolaro  and  a  Mr.  Noakes,  as  trustee  for  the  company  for  the  supphb  Club 
parchase  of  the  business  of  a  club  proprietor,  carried  on  by  the     Lhutkd. 
said  Dolaro,  at  12,  Percy-street ;  (2)   to  establish,  maintain,  and        rrr: 

conduct    a    club    for    the  accommodation   of   members   of  the        ' 

company  and  their  friends  ;  (3)  to  carry  on  the  said  business  and  Licensing 
all  other  trades  or  businessea  which  the  company  shall  from  time  ^?^f~~^^' 
to  time  consider  can  be  conveniently  carried  on  in  connection  ^^^sale^of 
with  the  existing  or  future  business.  liquor  6y 

The  respondent  company  has  a  banking  account  in  its  own  proprietor  to 
name,  which  was  opened  in   October  1891,  and  was  regularly  ^J^f]^^^_ 
operated    upon    down    to    the    hearing    of    the    informations.  eGFeo.  4,  c.  81, 
Considerable  sums  of  money  passed  through  this  account,  and  s.2«;4^5 
the  cheques  of  the  company  on  the  said  account  were  signed  by  ^^^7.^3^^^' 
Uosa  Dolaro,  manageress,  and  W.  Noakes,  secretary.  'c,  27, «.  19. 

From  the  return  of  the  shareholders  in  the  company,  it 
appeared  that  500  shares  were  allotted  to,  and  held  by,  Dolaro, 
and  that  he  holds  one  other  share,  and  that  seventy-eight  other 
shares  have  been  allotted  to  and  are  now  held  by  fifteen  other 
persons,  of  whom  seven  hold  ten  shares  each. 

The  company  carry  on  the  Percy  Supper  Club. 

A  book  of  rules  of  the  Percy  Supper  Club  Company  Limited 
was  given  in  evidence  on  behalf  of  the  respondent  company.  On 
the  first  page  of  this  book  there  is  a  printed  memorandum  as 
follows  : 

The  Percy  Sapper  Club  Company  Limited  is  establiehed  for  the  assooiation  of  ladies 
and  gentlemen  belonging  to  the  theatrieal  or  musical  profession  who  desire  the 
nnmeroos  social  advantages  to  be  derived  from  a  first-class  dab.  This  dab  being 
proprietary,  neither  members  nor  committee  inoar  any  liability  or  responsibility  what- 
ever beyond  their  annual  subscription,  all  such  liability  devolving  on  the  proprietary 
company. 

The  rules  of  the  club — ^which  was  carried  on  at  12,  Percy- 
street — so  far  as  they  are  material  for  this  case  are  as  follows  : 

(1)  That  this  dub  shall  be  under  the  management  of  a  committee  of  members  in 
whom  shall  be  vested  the  election  of  members  and  additional  committee-men  when 
necessary. 

(2)  The  annual  subscription  shall  be  2  guineas  for  gentlemen,  payable  in  advance 
on  the  Ist  Jan.  in  each  year.  In  all  cases  ladies  can  only  be  elected  honorary  members 
of  the  dab. 

(8)  On  the  election  of  each  member,  the  secretary  shall  notify  the  same  to  them 
and  furnish  them  with  a  copy  of  these  rules,  on  receipt  of  which  and  payment  of  sub- 
scription they  shall  be  considered  as  distinctly  implying  their  aoquiesoence  in  and 
submission  to  the  rules  of  ^e  club,  and  as  the  payment  of  the  said  subscription  will 
admit  them  to  all  the  benefits  of  the  club,  so  on  no  account  shall  a  member  be  entitled 
to  use  the  club  or  to  any  privileges  thereof  until  his  first  subscription  be  paid. 

(4)  Each  candidate  must  be  proposed  by  one  member,  and  seconded  by  another,  and 
their  names  then  submitted  to  the  committee,  who  will  have  the  power  of  accepting 
or  refusing  such  candidate. 

(16)  In  order  to  facilitate  the  election  of  candidates  it  shall  be  competent  for  the 
committee  to  appoint  a  sub-committee  of  not  more  than  five  or  less  than  three  of  their 
body,  who  shidl  have  power  to  elect  candidates  as  honorary  members  pending  their 
election  as  members  by  the  standing  committee,  such  honorary  members  to  have  the 
same  privileges  for  the  time  being  as  though  they  had  been  elected  members. 

(20)  The  dub  house  shall  be  open  from  twelve  mid-day  until  two  ajn.,  but  should 
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BowTCB  several  membArs  desire  to  remain  after  that  hoar,  they  may  do  so  by  permisBion  of  the 

t,.  manager. 

Teb  PiHCr  (^^)  '^^®  proprietary  company  ahall  have  the  sole  and  entire  management  of  the 

Suffer  Club  c^^^  ^  '^^^^  ^*^^  respect  to  the  hiring  or  purohasing  of  suitable  house  furniture  and 

LimTBD.  other  things  as  are  usual  and  necessary  for  a  club  of  the  like  dosoription.  as  also  the 

'  management  of  the  funds  and  property  of  the  club,  and  shall  have  the  exclusive  right 

1898.  ^^  appointing  the  bankers,  secretary,  and  servants  of  the  club,  or  removing  such  and 

of  prescribing  their  respective  duties 

I/ic&nsing  (^)  ^^®  manager  shall  have  the  power  to  make  from  time  to  time  such  bye-lawa 

AcU—  Pro-  (subject  to  the  approval  of  the  committee)  as  he  may  consider  necessary  for  properly 

vrietarv  club  rofiT^lating  and  conducting  the  business  of  the  club. 

u^b^        On  the  16th  day  of  October,  1892,  the  appellant,   who  was 

proprietor  to  neither  a  member  of  the  clab  nor  a  shareholder  in  the  respon- 

mwnher—    dent  Company,  visited  the  premises  of  the  club  in  company  with 

l'^*^'^**^  another  person  who  was  neither  a  member  nor  a  shareholder. 

8.26;  4^  5*  The  appellant  asked  for  a  cigar,  and  his  companion  asked  for 

Will.  4,  c.  85,  whisky,  but  the  barman  in  charge  asked  if  they  were  members, 

'  ^07  ^^  Tt'**  *^^  ^^  being  told  they  were  not,  he  refused  to  supply  them. 

'   '     '   They  then  went  into  another  room  and  asked  for  champagne, 

but  were  again  refused  for  the  same  reason.     The  secretary  then 

called  their  attention  to  a  notice  posted  up  in  the  club  rooms  as 

follows  : 

Notice.    Visitors  are  informed  that  under  no  circumstances  whatever  can  they  pay 
for  refreshments.    By  order  of  the  committee. 

The  appellant  then  offered  to  become  a  member,  and  the 
secretary  said  that  would  be  best.  The  appellant  then,  on  a 
form  of  proposal,  wrote  an  assumed  name  and  address,  and  then 
gave  this  form  to  the  secretary,  and  at  the  same  time  paid  him 
the  two  guineas  in  cash  as  bis  subscription.  The  appellant  was 
then  called  to  the  table  by  Mr.  Dolaro,  and  told  that  inquiries 
would  be  made,  and  if  they  were  satisfactory  he  would  be  elected 
a  member.  He  then  went  to  the  refreshment  bar  and  called  for 
drink,  and  the  attendant  at  the  barwas  told  he  was  a  member  by 
a  gentleman  behind  the  table.  After  that  he  was  supplied  with 
whisky  and  port  wine,  and  paid  for  them.  The  appellant  was 
again  called  to  the  table  by  Mr.  Dolaro,  who  said  that  the  three 
or  four  gentlemen  were  members  of  the  committee,  and  that, 
pending  inquiries,  he  was  elected  an  honorary  member  by  this 
sub-committee,  under  rule  16.  The  appellant  then  returned  to 
the  counter,  and  called  for  whisky  and  beer,  and  paid  for  them. 
These  liquors  were  consumed  on  the  premises  by  the  appellant. 
There  was  not  any  excise  licence  in  force  for  the  sale  of  spirits^ 
beer,  or  wine,  at  the  premises,  12,  Percy-street. 

About  a  fortnight  after  the  date  of  his  election  as  honorary 
member,  the  appellant  received  a  letter  from  the  secretary 
of  the  club,  informing  him  that  he  had  not  been  elected  a 
member  of  the  club,  and  returning  the  two  guineas  he  had  paid 
pending  his  election  as  a  member.  The  cheque  inclosed  in  this 
letter  was  drawn  upon  the  respondent  company^s  account,  and  it 
was  admitted  that  it  was  payable  out  of  that  account. 

It  was  proved  that  all  the  drink  and  liquor  at  the  premises  of 
the  club  belonged  and  belongs  to  the  respondent  company,  and 
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that  all  the  profit  from  such  sale  and  from  the  carrying  on  of  the      Bowrn 
club  went  to  the  company.  rp^  Perot 

It  was  contended  on  behalf  of  the  appellant  that  the  estab-  Suppkr  Club 
lishment  of  a  so-called  club  at  the  respondent  company's  pre-      LnoTEo. 
mises  was  merely  an  attempt  to  cloak  the  nnlicensed  sale  of       J^ 

intoxicating  liquors^   and    that    such    nnlicensed   sale    by   the        

respondent  company  to  any  person^  whether  a  member  of  the     Licensing 
clnb  or  not,  is  contrary  to  law.  Jii^^^ib 

It  was  contended  on  behalf  of  the  company  that  the  appellant     ~^8aU  of 
having  been  duly  elected  an  honorary  member  of  the  club,  the     Uquor  6y 
company  were  not  liable  upon  the  informations ;  that  being  a  p^p^^^^o 
bond  fide  club  the  company  were   entitled^  under  the  circum-  ggciseActs^ 
stances  and  facts  proved,  to  supply  the  appellant  with  liquors.       e Geo.  4,e. si. 

The  following  cases  wore  cited  before  the  magistrate:    Ghraff  ^^^''^^^ 
V.  Evan$  (46  Jj.  T.  Rep.  N.  S.  347 ;  8  Q.  B.  Div.  373) ;  Nevman  Yvi'.  taV^t 
V.  J(me8  (55  L.  T.  Rep.  N.  S.  327 ;  17  Q.  B.  Div.  132) ;  Evans  v.   c  27,  f.  19.  ' 
Hemingway  {h2 3,  V.  134);  Newell  yr.Heming way  {\6 Cox  C.CQOA; 
60  L.  T.  Rep.  N.  S.  544 ;  58  L.  J.  46,  M.  0.) ;  Stevensy.  Wood  (54 
J.  P.  742) ;  Soird  V.   Welh  (63  L.  T,  Rep.  N.  S.  312;  44  Oh. 
Div.  661) ;  Firmin  v.  International  Club  (5  Times  L.  Rep.  694). 

The  magistrate  found  as  a  fact  that  the  respondent  company 
did  carry  on  and  manage  the  club  for  their  profit,  and  that  the 
company,  on  the  16th  day  of  October,  1892,  had  no  licence  for 
the  sale  by  retail  of  spirits,  wine,  or  beer,  whether  to  be 
consumed  on  the  premises  or  otherwise. 

The  magistrate  said  that  he  was  unable  to  draw  any  distinction 
between  a  proprietary  club  carried  on  by  a  company  and  one 
carried  on  by  an  individual ;  and  that,  if  a  licence  were  necessary 
in  this  case,  all  proprietary  clubs  would  be  brought  within  the 
Licensing  Acts ;  and  seeing  that  in  no  case  that  could  be  cited 
had  it  been  held  to  be  a  "  sale  ^'  to  supply  drink  for  money  to 
members  of  a  clnb,  he  dismissed  the  summonses,  the  evidence, 
in  his  opinion,  excluding  the  inference  that  this  was  a  pretended 
or  ''  bogus ''  club,  namely,  a  place  where  liquor  can  be  obtained 
on  payment  by  members  and  non-members  indiscriminately. 
The  question  for  the  opinion  of  the  court  was,  whether  the  magis- 
trate's decision  wns  correct  in  law,  and  whether  the  respondent 
company  was  under  the  circumstances  guilty  of  the  offences 
charged  in  the  informations ;  also,  if  it  was  competent  for  the 
magistrate  to  state  the  question,  having  regard  to  the  fact  that 
the  respondents  had  not  requested  him  in  writing  so  to  do — 
whether  an  information  for  penalties  lies  against  an  incorporated 
company. 

Poland,  Q.C.  and  Danckwerts  for  the  appellant. — This  is  not 
the  case  of  a  members'  club,  where  it  has  been  held  that  the 
property  of  the  club  is  jointly  owned  by  all  the  members  of  the 
club,  and  that,  therefore,  when  any  member  of  the  club  calls  for 
any  excisable  article  and  gives  money  for  it,  it  is  partly  his  own 
property,  and  he  gives  money  to  replace  that  property,  and  it 
has  been  decided  that  that  is  not  a  sale,  but  merely  an  arrange- 
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BowTBB     ment  among  the  members  to  replace  the  property.     This  is  a 

^  different  case  altogether^  as  this  is  a  trading  company^  and  onr 

Supper  Olub  contention  here  is  that  in  the  case  of  'a  proprietary  club^  where 

LmiTBD.     the  owner  is  carrying  on  business  for  his  profit^  and  is  the  owner 

T~        of  the  liquor,  he  cannot  sell  that  without  a  licence.     There  are 

1'        authorities  for  that  proposition.     The  magistrate  was  under  the 

Licenaing     impression  that  proprietary  clubs  do  not  require  licences,  and 
Acta-'Pro-    fi^Qj^  he  says  this  is  not  the  less  a  proprietary  club  because  it  is  a 
^— SoS  0/    corporate  company  ;  but  that  is  begging  the  whole  question.     If 
liqmr  by     a  man  establishes  a  place  of  business,  and  is  the  buyer  of  excis- 
proprietor  to  abJe  articles  and  becomes  the  owner  of  them,  and  arranges  with 
Exi^AetS'—  o*'^®^  people  that  he  will  only  sell  those  liquors  to  persons  who 
6  Cho.  4,  c.  81,  are  elected  by  a  committee  to  use   that  clubhouse,  that  is   a 
8.26;  4^5   different  thing  altogether:    but  the  magfistrate  seems   to  have 
^17  •  t's^ri^*  assumed  that  clubs  where  a  private  individual  sold  liquors  did 
c.  27, 8. 19.    i^ot  require  a  licence,  and  he  says,  if  so,  a  corporate  body  does 
not  require  one.     We  submit  that,  upon  the  broad  general  view 
of  the  case  without  any  question,  proprietors  of  these  clubs  are 
liable,  though  the  Excise  may  or  may  not  choose  to  enforce 
penalties  against  the  proprietor  of  a  club,  when  the  business  is 
carried  on  very  much  like  an  ordinary  members'  club.     A  person 
cannot  escape  from  the  Excise  laws  merely  by  framing  a  series 
of  rules  and  allowing  persons  to  use  premises  under  those  rules. 
It  is  perfectly  clear  that  the  owner  of  the  article  who  hands  the 
article  over  through  his   servant  to  a  person,  should   have   a 
licence  ;  it  is  goods  sold  and  delivered.     The  proprietor  of  the 
club  has  bought  with  his  money  or  with  his  credit  the  spirits, 
&c.,  and  as  soon  as  those  things  are  delivered  to  his  premises 
they  are  his  property.     Then  how  does  the  property  pass  from 
him,  except  in  exchange  for  money,  which  is,  in  plain  terms,  a 
sale  ?     If  that  is  so,  then  the  Acts  say  that  no  person  shall  sell 
spirits,  &c.,  without  a  licence.     If  this  had  been  the  case  of 
one  person  instead  of  this  company,  it  would  have  been  a  sale, 
and  the  case  is  wholly  distinguishable  from  the  cases  in  which 
it  has  been  held  not  to  be  a  sale  if  persons  who  are  members  of 
a  club  and  are  the  joint  owners,  buy  through  their  committee 
wine,  beer,  and  spirits,  and  make  an  arrangement  amongst  them- 
selves that,  when  any  member  calls  for  any  part  of  the  property 
which  has  been  purchased,  liquor  should  be  given  in  exchange 
for  money.      [Wright,  J. — Are  there  any  authorities  or  cases  on 
the  question  before  us  as  to   these   proprietary  clubs?]     The 
nearest  case  is  the  case  of  Graff  7.  Evans  {ubi  sup,),  but  that  is 
not  a  case  of  a  proprietary  club.     It  was  the  case  of  an  ordinary 
members^  club,  and  it  was  considered  that  the  goods  belonged 
to  the  members  of  the  club,  out  of  whose  money  the  drinks  had 
been  purchased.     [Weight,  J. — That  is  not  a  case  of  a  pro- 
prietary dub.]     No.     The  principle  in  that  case  broadly  stated 
is  that  it  is  in  substance  a  sale.     That  case  has  been  confirmed 
in  Newman  v.  Jones  (ubi  sup.),  which   was   a  members'  club. 
There  the  steward  of  the  club  sold  to  a  person  who  was  not 


CRIMINAL   LAW   CASES.  675 

a  member^  but  the  trustees  of    the  club    were  held  not  to  be      Bowtbb 
liable^  as  the  steward  had  sold  against  their  orders.     Then  there    rp^,  pbrct 
is  a  case  of  Evans  v.  Hemingway  {ubi  sup.),  where  there  was  Suppbb  Club 
what  appeared  to  be  a  club,  but  Evans  was  the  real  proprietor,      Limited. 
and  there  the  court  said,  as  the  liquor  did  not  belong  to  the        ^3 

members  of  the  club,  but  really  belonged  to  the  proprietor,  Evans        

was  liable.     No  doubt  it  was  found  in  that  case  that  there  was     Licensing 
not  a  genuine  club,  but  still  there  was  something  in  the  nature  of  p^J^^^ivh 
a  club,  and  the  person  held  to  be  liable  was  the  owner  who  had     -^Saie  of 
sold  the  liquor  in  exchange  for  money.     The  ground  of   that     liqwyr  6y 
decision  was  that  Evans  was  the  real  proprietor.     The  present  ^Jj^wiir^*** 

?oint  has  never  really  been  decided,  as  it  has  never  yet  arisen.  Excise  Acts  — 
'hen  there  was  the  case  of  Baird  v.  Wells  {ubi  sup.),  which  was  6  Geo.4,c.sl, 
the  case  of  a  club  called  the  Pelican  Club.     There  the  club  was  |^^^^4  *  ^5 
a  members'  club,  and  one  of  the  members  had  been  turned  out  g.  17 .  23  viet 
of  the  club,  and  he  asked  the  court  to  interfere  by  injunction,  and    c.  27,  «.  19. 
Stirling,  J.  there  pointed  out  that  a  member  of  a  members'  club 
has  certain  rights,  but  that  with  regard  to  a  proprietary  club  it 
is  the  proprietor's  property,  and  a  member  cannot  come  and  ask 
the   court  to    interfere,   as   in   the   case  of  a  members'    club. 
[Wbight,  J. — Suppose  this  club  requires  every  member  to  be  a 
shareholder,  would  that  make  a  difference?]     We  should  say 
not,  but  that  is  not  this  case.     Here   the  Excise  officers  who 
went  there  were  not  shareholders,  and   the  great   majority  of 
members  were  not  shareholders.     We  contend  that  this  question 
of  proprietary  clubs  is  entirely  distinguishable  from  the  case  of 
members'  clubs,   and  we   say  there   can  be  no  answer  to  the 
question.     When  you  once  have  got  a  legal  owner  of  the  liquor, 
then   the  property  in  that  liquor  passes.     How  does  it  pass  ? 
The  owner  does  not  give  it  away.     It  passes  by  a  contract  of 
sale,  which  is  carried  out  by  delivery  and  for  the  profit  of  the 
person.     A  man  might  say,  "  I  will  not  drink  this  now,  but  will 
take  it  home  and  drink  it  at  home  to-morrow."     The  old  form 
of  action  in  that  case  would  be  for  goods  sold  and  delivered, 
for  the  property  passes  the  moment  the  money  is  paid  and  the 
goods  handed  over,  and  is  not  that  a  sale  f     They  also  referred 
to  Newell  v.  Hemingway  {ubi  sup,). 

Crump,  Q.C.  {E.  U.  Bullen  with  him)  for  the  respondents. — I 
submit  that  this  is  not  a  case  falling  within  the  Licensing  Acts, 
although  it  may  have  to  be  provided  for  by  the  Legislature.  The 
Licensing  Acts  are  directed  to  the  sale  by  retail  in  houses  of 
public  resort.  The  Licensing  Act  of  1872  (35  &  36  Vict.  c.  94) 
is  now  the  governing  Act  upon  the  point.  I  propose  to  use  the 
line  of  argument  used  by  Lord  Herschell  in  the  case  of  Oraff  v. 
Evans  {ubi  sup,),  that  the  Act  of  Geo.  4,  and  the  Acts  of  Victoria 
all  refer  to  the  licensing  of  houses  of  public  resort,  and  the  argu- 
ment I  put  forward  on  the  policy  of  the  Licensing  Acts  is  con- 
cisely put  by  Lord  Herschell,  when  arguing  the  case  of  Oraff  v. 
Evans  {ubi  svp.),  and  he  there  says,  in  summing  his  case  up : 
"  It  is  clear,  therefore,  that  sect.  3  of  the  Act  of  1877  is  aimed  at 
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BowTBR      sales  in  places  of  public  resort/'      The  whole  of  that  argnmeDt 

^        I  now  put  forward  in  this  case^  and  I  use  it  for  this  purpose  :  I 

Supper  Club  ^^  ^^^  ^^^^  whether  this  is  a  members  club  or  a  proprietary  club. 

LmiTBD.     The  footing  on  which  the  appellant  stands  is  this :  he  became  a 

rrri        member  of  a  club;  he  paid  two  guineas^    and    was  elected  a 

member^  and  it  must  be  taken  for  the  purposes  of  this  case  that 


Licensing     he  was  properly  elected.     And  what  does  he  pay  his  two  guineas 
Actg—Pro-    {qp  y     jji  order  that  he  may  use  the  property  of  the  proprietor  in 
^^ScOe  ^of    common  with  the  other  members  of  the  club.     And  the  property 
Uquor  by     of  the   proprietor   comprises  two    things  :    the  furniture  in  the 
proprietor  io  house  and  the  commodities  which  are  consumed  in  the  club.     That 
Exd^Acts^—  ^^^  ^®®  ^^  those  commodities   may  take  place  without  any  sale 
6  Geo.  4,  c.  81,  or  profit  is  clear.     The  proprietor  may  obtain  no  profit^  and  the 
«.  26;  4  j*  5   advantage  which  a  person  gets  for  his  subscription  is  that  it  gives 
Yii-^isjr^t  ^^  ^^^  *  proportionate  interest  in  the  use  of  the  furniture  and  in 
c.  27,  8.19.    the  use  of  the  food  and  liquors  consumed  upon  the  premises. 
There  is  no  fact  found  that  there  was  a  sale  for  profit.     It  is 
found  that  there  are  wines  probably  in  bulk  upon  the  premises 
of  the  club  in  the  same  way  as  in  all  members'  clubs^  and  in  just 
the  same  way  as  they  might  be   in  all   clubs.      This  attack  must 
apply  to  all  political  clubs  throughout  the  country  conducted  oo 
the  Hame  principle  of  some  person  being  put    in  who  undertakes 
to  find  the  things  required  for  the  club.     Members  pay  their  sub- 
scription^ and  for  that  they  obtain  the  advantage  of  using  the 
club  and  using  the  commodities  in  that  club^  subject  to  the  rules 
of  the  club.     The  proprietors  of  the  club  here  are  an  incorporated 
company  ;  they  acquire  the  building  and  they  furnish  and  stock 
it^  and  admit  members  at  a  certain  rate  and  these  members  have 
a  righc  to  draw  upon  the  commodities  of  the  club  at  a  scale  of 
charges  which  may  be  laid  down  by  the  committee  of  manage- 
ment.    It  is  possible  that  with  the  proprietors  there  should  be  a 
limit  placed  upon  the  tariff  on  which  the  goods  should  be  supplied. 
It  is  true  that  it  is   found  here  that  the  goods^  the  liquors^  the 
furniture^  and  the  banking  account  all  belonged  to  the  company, 
but  it  was  upon  these  terms   that  the  members  should  have  the 
right  to  draw  upon  the  commodities  in  the  club.     It  is  said  that 
there  is  a  sale  of  the  spirits  to  every  member  of  the  club,  and  a 
sale  by  the  company.     In  Oraff  v.  Evans  (ubi  sup,)  the  company 
or  proprietor   took    bis    share    of    the  joint  stock  ;    here  it  is 
practically  the  same,  the  only  difference  being  that  ho  draws  out 
from  this    stock,  which  is  placed  there  for   the   benefit  of  the 
members,  on  a  tariff  limited  by  a  committee,  so  that  the  person 
who  takes  his  liquor  in  that  club  takes   it  on  a  plan  of  payment 
arranged,  not  by  him  with  the  proprietor,  but  arranged  for  him 
by  the  persons  acting  as  trustees  of  the  club,  the  committee ;  the 
consideration  for  the  payment  by  the  members  is  really  that  the 
proprietor  will  keep  the  club  going  with  the  ordinary  advantages 
of  a  club.     It  is  a  contract  on  the  part  of  the  proprietor  that  he 
will  keep  the  house  stored  with  all  the  requisites  of  a  club.     That 
being  the  contract,  two  guineas  represents  the  consideration  paid 
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for  it^  and  in  consideration  of  that  aam  the  proprietor  must  keep      Bowter 
the  stock  upon  the  premises.      When  we  speak  of  carrying  on  a  «     ^ 
business  for  the  sale  of  liquors  by  retail^  we  mean  that  they  are  supper  Club 
sold  for  the  purposes  of  profit.  Here  there  may  be  no  profit^  as  the      Limited. 
proprietors  might  be  content  with  the  subscriptions,  and  that  the        TTTZ 

members  should  receive  articles  at  cost  price.     If  so,  this  could        ' 

not  be  called  a  carrying  on  of  the  business  of  selling  wines,  beer.     Licensing 
and  spirits  by  retail  within  the  licensing  laws.     Again,  clubs  have    -^jj^s— Pro- 
been  looked  upon  as  peculiar  institutious,  and  not   within  the  ^^^g^^^f 
ordinary  law,  so  that  there  is  no  provision  for  serving  writs  upon     liquor  by 
clubs.      You  can  only  deal  with  individual  members  of  clubs,  proprietor  to 
The  case  of  Lyttelfon  v.  Blackbv/me  (33  L.  T.  Rep.  N.  S.  641 ;  ^^^^^ 
45  L.  J.  21 9,  Ch.)  succinctly  defines  what  is  a  club.     Yon  have  a  6  Geo.  4,  e.  81, 
proprietor  who  takes  the  subscriptions,  and  the  taking  the  sub-  «•  26 ;  44-5 
scriptions  imposes  upon  him  the  obligation  of  supplying  what  is  ^^\^23y^i 
necessary,  and  for  the   subscriptions   he  exempts   all  members    c.  27, «.  19. 
from  liability  in  connection  with  the  club  and  provides  all  neces- 
saries.      A   proprietary  club  is   in  substance  the   same  as   an 
ordinary  club.     In  a  members'  club  you  have  the  members  sub- 
scribing ;  they  have   a  committee,  who  become  responsible,  and 
I'hey  are  the  persons  to  be  proceeded  against.      Now,  suppose 
the  members  say,  '^  We  want  to    have  all  the  advantages  of  a 
club,  to  pay  our  subscriptions  and    be  free  from  liability;  let  us 
get  a  common  proprietor,  who  will  furnish  everything  we  require, 
take  our  subscriptions,  and  exempt  us  from  liability.'^     The  result 
is  precisely  the  same,  whether  the  proprietor  be  an  individual  or 
a  corporate  body,   as  here.      So  that  there  practically  is  for  all 
purposes  no  difference  between  a  proprietary  club  and  a  members' 
club.     I  do  not  suggest  that  the  case  of  Graff  v.  Evans  {ubi  sup.) 
governs  this  case.     It  was  a  bare   question  of  fact  in  that  case, 
and  the  finding  of  fact  there  was  that  it  was  not  a  bond  fide  club 
at  all ;  and,  although  that  is  a  good  decision  on  the  facts  stated,  it 
is  open  to  us  to  go  a  step  further  and  contend  that,  where  the 
property  is  in  one  individual  and  the  use  in  another,  that  is  not  a 
case  contemplated  by  the  Licensing  Acts.     Again,  if  a  licence 
were  necessary  here,  what  would  be  the  form  of  the  licence  ?  The 
licence  is  granted  only  to   houses  in  which  a  retail  business  is 
carried  on  :  {Reg.  v.  Wilkinson,  10  L.  T.  Rep.  N.  S.  370.) 

Poland,  Q.O.  in  reply. 

Mathsw,  J. — I  think  the  findings  of  fact  in  this  case  should 
have  led  the  magistrate  to  a  different  conclusion  to  that  at  which 
he  arrived.  It  appec^rs  to  me  to  be  clear  that,  under  the  Acts 
referred  to  in  the  case,  a  licence  to  sell  by  retail  was  necessary 
to  anybody  who  sold  by  retail,  and  the  sole  question  before  the 
learned  magistrate  was  whether  the  proprietors  of  this  club^  a 
limited  company,  did  sell  by  retail.  We  are  dealing  with  this 
case,  and  with  this  case  only,  and  the  constitution  of  this  so-called 
club  was  that  the  members,  upon  payment  of  certain  subscriptions 
become  entitled  to  the  use  of  this  house,  and  to  the  accommodation 
which  the  house  afforded,  and  was  further  entitled  to  enter  into 
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BowTBB  contracts  for  the  purchase  of  wines  and  spirits  with  the  proprietors 

The  Pkbot  ^^*  ^^  their  stock.     It   is  agreed  on  all  hands  that  the  stock  of 

Supper  Club  wines  and  spirits  in  this  place  belonged  to  the  proprietors.     It 

LiMiTBD.  is  agreed  farther  that  they  were  under  no  obligation  to  furnish 

TZZ:  to  members  of  the  club  any  special  wine  or  any  particular  spirits. 

*  They  supplied   them  as  they  thought  proper,  out  of  their  own 

Licensing  stock,  and  I  am  wholly  unable  to  see  any  distinction  in  principle 

^•^t~^T'h  ^®^^®®^  ^^^^  ^^^  *^®  ^*^®  ^^  ^  friendly  society  arranging  with 

Sale  of    ^'^^  landlord  of  a  public  house  that  they  shall  have  the  use  of  a 

liquor  by     room  on  certain  occasions,  and  be  supplied  by  him  with  liquors. 

proprietor  to  Jn  that  case  a  licence  would  be  necessary,  and  this  case  seems  to 

Excise  Acts  —  ™®  ^  ^®  ^^  closely  analogous  that  the  same  course  would  follow. 

G  Geo.  4,  e.81,  We  must,  therefore,  send  the  case  back  to  the  learned  magistrate^ 

8.26;  4^5  Y^ith  an  intimation  of  our  opinion. 

8.  17  •  2SVict,  Wright,  J. — I  am  of  the  same  opinion.  Mr.  Crump's  argu- 
c.  27, 8, 19.  *  ment  is  divided  into  two  points.  His  first  point  was  that  the 
restriction  upon  the  sale  of  liquor  applies  to  places  of  public 
resort.  I  do  not  think  that  is  so.  The  intention  may  be  that 
only  houses  of  public  resort  shall  be  licensed  by  the  joint  action 
of  the  justices  and  the  excise,  but  it  does  not  follow  that  persons 
not  keeping  houses  of  public  resort  can  sell  without  a  licence. 
The  other  point  was  that  in  some  proprietary  clubs,  and  pre- 
sumably in  this  one,  although  the  proprietor  sells  to  the  members 
he  is  acting  under  a  convenient  arrangement  by  which  the 
financial  matters  are  conducted  by  him,  and  therefore  it  is  not  a 
sale.  I  cannot  follow  that.  We  ought  not  to  be  understood  as 
laying  down  any  rule  applying  to  proprietary  clubs  generally. 
Upon  these  facts  it  appears  clear  there  was  a  sale,  and  there  is 
nothing  to  take  it  out  of  the  Act. 

Ajppeal  allowed,  without  costs.      Case  to  be  remitted  to  the 
teamed  magistrate. 
Solicitor  for  the  appellant.  The  Solicitor  of  Inland  Revenue. 
{Solicitor  for  the  respondents,  Ralph  Raphael. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  June  26^  1893. 

(Before  Day  and  Weight,  JJ.) 

Wyatt  (app.)  V.  Gbms  (reap.),  (a) 

Nuisance — Projections  from  buildings — Metropolis — Articles  in 
front  of  shop — Projection  and  obstruction — Liability  to  penalty 
in  respect  of  articles  so  hung  out — Michael  Angelo  Taylor^s 
Act  (57  Geo.  3,  c.  oDxix.),  s.  65 — Metropolis  Management  Act, 
1855  (18  ^  19  Vict,  c.  120),  s.  119. 

Sect,  65  of  Michael  Angelo  Taylor^s  Act  enacts  that  if  any  person 
(within  the  metropolis)  shall  hang  out  or  expose  any  meat  or 
offal  or  other  matter  or  thing  from  any  house  belonging  to  or 
occu/pied  by  him  over  any  part  of  the  pavements  or  over  any 
area  or  areas  of  any  houses  or  other  buildings,  and  shall  not 
remove  the  same  when  required  to  do  so,  he  shall  be  liable  to 
a  penalty  of  forty  shillings. 

Sect.  119  of  the  Metropolis  Management  Act,  1855,  provides 
that  if  any  projection  or  obstruction  placed  against  any  house 
or  building  shall  be  an  annoyance  in  consequence  of  the  same 
projecting  into  or  rendering  less  commodious  the  passage  along 
any  street,  then  the  owner  or  occupier,  on  refusing  to  remove 
the  same,  shall  be  liable  to  a  penalty  of  five  pounds. 

Held,  that  sect.  119  of  the  later  Act  does  not  repeal  the  provisions 
of  sect.  65  of  Michael  Angelo  Taylor's  Act  as  to  hanging  articles 
out  in  front  of  houses,  which  provisions  are  still  in  force. 

Held  also,  that  the  offence  is  committed  under  sect,  65  of  the 
earlier  Act  by  hanging  articles  out  in  front  of  a  house,  whether 
such  articles  are  hung  out  over  highways  or  not. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
the  Marylebone  Police-court. 
An  information  was  laid,  under  sect.  65  of  the  statute  57 
Geo.  3,  c.  xziz.  (Michael  Angelo  Taylor's  Act),  against  the 
respondent,  for  that  he  did,  on  the  9th  day  of  February,  1893, 
at  76,  Wigmore-street,  in  the  parish  of  St.  Marylebone,  hang 
out  and  expose,  and  cause  and  permit  to  be  hang  out  and 
exposed,  certain  things,  to  wit,  a  large  number  of  basket-work 
articles  from  a  certain  house,  which  said  house  was  then  occupied 
by  him,  over  the  area  of  the  said  house,  and  did  not  immediately 
remove  all  the  said  basket-work  articles  upon  being  thereupon 

(a)  Reported  by  W.  W.  Obb«  Eaq^  Barriater-at-Law. 
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Wtatt  required  by  the  appellant,  then  being  a  person  employed  by  the 

^^'  vestry  of  tit.  Marylebone,  which  said  vestry  had  the  control  of 

'  the  pavements  aforesaid. 

1893.  A  second  information  was  also  laid  against  the  respondent, 

:         _  nnder  the  24th  section  of  the  local  Act  8  Geo.  4,  c.  Ixxxiv.,  for 

Pir^«c«onJ  ^^^^  ^^  ^^^>  ^^  ^^^  above  date^  at  76,  Wigmore- street  aforesaid, 

from  build-  hang  np  and  expose  to  sale,  and  cause  and  permit  to  be  hung  up 

ings— Articles  ^nd  exposed  to  Sale,  certain  goods,  to  wit,  a  number  of  basket- 

^ahol^  work  articles,  on  the  outside  of  the  windows  of  a  certain  house 

Michael  and  shop,  to  wit.  No.   76,  Wigmore-street,  in  the  parish  of  St. 

Angela  Maryleboue,  at  which  house  and  shop   the   said  articles  were 

^57  G«o  s  ^'^^^  hung  up  and  exposed  to  sale. 

cmtiif;*  There  were  two  similar  informations  with  regard  to  the  house 

Metropolis  No.   78,  Wigmore-strect,  and  the  four  summonses  were  heard 

18  ^19  Vict,  '^^^  respondent  is  the  occupier  of  certain  shops  and  premises, 
c.  120,  s,  119.  Nos.  76  and  78,  Wigmore-street,  and  carries  on  there  the  busi- 
ness of  a  basket  manufacturer,  and  is  in  the  habit  of  displaying 
for  sale  part  of  his  stock,  consisting  of  basket-work  chairs, 
stands,  and  couches,  in  front  of  the  above  premises,  the  basket 
chairs  and  other  articles  being  all  above  the  shop  front  and 
'  projecting  some  two  and  a  halt  feet  from  the  front  walls  of  the 
two  shops  in  the  respondent's  occupation;  the  said  articles 
hanging  from  strong  iron  holdfasts  driven  into  the  walls. 

The  appellant  is  the  district  superintendent  for  the  vestry  of 
the  parish,  and  pursuant  to  the  powers  conferred  on  them  by 
the  Acts  57  Oeo.  3,  c.  xxix.,  s.  65,  and  3  Greo.  4,  c.  Ixxxiv.,  s.  24, 
gave  the  respondent  notice,  in  pursuance  of  a  resolution  of  the 
vestry,  to  remove  and  keep  removed  the  basket  chairs  and  other 
articles  from  the  front  of  the  above  premises. 

The  respondent,  not  having  complied  with  the  said  notice, 
was,  on  the  application  of  the  appellant  acting  on  behalf  of 
the  vestry,  summoned  before  the  magistrate,  and  upon  the 
hearing  of  the  summonses  the  above  &cts  were  either  proved  or 
admitted. 

It  was  contended  on  behalf  of  the  appellant : 

1.  That  under  the  65th  section  of  the  Act  57  Qeo.  3,  c.  xxix., 
which  enacts  that. 

If  any  person  ahall  hang  ont  and  eipose,  or  cause  or  permit  to  be  hwag  ont  or 
exposed,  any  matter  or  thing  whatsoever  from  any  house  or  houses  or  other  buildings 
or  premises  occupied  by  him,  her,  or  them  over  any  part  of  either  of  the  pavements 
or  over  any  area  or  areas  of  any  houses  or  other  buildings  or  premises  or  shall  place 
or  put  out,  or  cause  or  permit  to  be  placed  or  put  out  any  matter  or  thing  from  and 
on  the  outside  of  the  front  or  any  other  part  of  any  house  or  houoes  or  other  buildings 
or  premises,  and  shall  not  immediately  remove  all  such  matters  or  things  being  there- 
unto required  by  any  surveyor  of  pavements,  or  by  any  person  employed  or  appointed 
by  the  persons  having  the  control  of  the  pavements  in  any  parochial  or  other  district, 
such  person  so  o£Fending  shall  forfeit  and  pay  the  sum  of  forty  shillings  for  the  firvt 
ofifenoe, 

the  respondent  had  committed  the  offence  charged  against  him 
on  two  of  the  said  summonses  issued  under  the  provisions  of 
the  said  statute  (57  Geo.  3,  c.  xxix.). 


1893. 
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2.    That    under    the    24th    section    of   the    Act    (3    Geo.    4,       Wiatt 
c.  Ixxxiv.),  Q^ 

If  any  person  hangs  up  or  exposes  to  sale,  or  causes  or  permits  to  be  hanged  up  or 

exposed  to  sale  any  goods,  wares,  or  merchandise  whatsoever,  or  other  matter  or 

thing  beyond  the  line  or  on  the  outside  of  the  window  or  windows  of  the  house,  shop,  '. 

or  place  at  which  the  same  shall  be  so  hanged  up  or  exposed  to  sale,  then  and  in  every     ^^f*''**^ 

such  case  every  person  so  offending  shall  pay  any  sum  not  exceeding  five  pounds  and     PTujecttons 

not  less  than  ten  shillings,  /'"^^  ^'**f»" 

xnga — A^txcles 

the  respondent  had    committed    the   offences    charged    against  hung  in  jront 
him  in  the  said  two  summonses  issued  under  the  said  statute,     ^l/^^~ 

3/^  .  .  .  M%cnaBi 

Cieo.  4,  C.  IxXXlV.  Angalo 

8.  That  the    above   provisions    in    these  two  Acts  were  not  Taylor^aAct, 
inconsistent  with  the  provisions  in    sects.   119  and  120  of  the     57  Geo.  3, 
Metropolis  Local  Management  Act,  1855  (18  &  19  Vict.  c.  120),    Metr^Ui 
within  the  meaning  of  sect.  248  of  that  Act,  and  were  therefore  Management 
not  repealed  by  that  Act.     It  was  contended  on  behalf  of  the    ^<^**  1855, 
respondent    that    the    said    statutes,    57    Geo.  3,  c.  xxix.,  and  ^  ^^  ^   ^g 
3  Geo.  4,  c.  Ixxxiv.,  had  been  repealed  as  to  the  present  point 
by  the  said  Metropolis  Local  Mauagement  Act,  1855,  and  that 
the  baskets   were  neither   a  danger  nor  obstruction,  and  that 
therefore  no  offence  had  been  committed  by  the  respondent,  as 
charged  in  any  of  the  four  summonses. 

The  magistrate  was  of  opinion  that  the  respondent  was  right, 
and  that  the  sections  of  the  two  earlier  statutes  under  which  the 
summonses  had  been  issued  had  been  impliedly  repealed  by  the 
Metropolis  Local  Management  Act  (18  &  19  Vict.  c.  120),  the 
words  in  which  Act  covered  every  kind  of  projection ;  and  inde- 
pendently of  such  implied  repeal,  there  had  not  been  any  offence 
committed  under  the  said  earlier  Acts,  as  the  articles  mentioned 
in  the  said  summones  did  not  extend  over  the  footway  or  carriage- 
way, and  were  no  inconvenience  to  the  public  walking  on  the 
pavements  of  Wigmore-street.  He  therefore  dismissed  the  sum- 
monses, with  5{.  5^.  costs. 

The  question  for  the  opinion  of  the  court  was,  whether  his  said 
determination  was  right  in  point  of  law. 

The  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120) 
provides : 

Sect.  119.  If  any  poroh,  shed,  projecting  window,  step,  cellar  door  or  window,  or 
steps  leading  into  any  cellar  or  otherwise,  lamp,  lamp  post,  lamp  iron,  sign,  sign  post, 
sign  iron,  showhoard,  window  shatter,  wall,  gate,  fence  or  opening  or  any  other  pro- 
jection or  obstruction  placed  or  made  against  or  in  front  of  any  house  or  building  after 
the  commencement  of  this  Act,  shall  bo  an  annoyance,  in  consequence  of  the  same 
projecting  into,  or  being  made  in,  or  endangering  or  rendering  less  commodious  the 
passage  tJong  any  street  in  their  passage  or  district,  it  shall  be  lawful  for  the  vestry 
or  district  board  to  give  notice  in  writing  to  the  owner  or  occupier  of  such  house  or 
building  to  remove  such  projection  or  obstruction,  or  to  alter  the  same  in  such  manner 
as  the  vestry  or  board  think  fit ;  and  such  owner  or  occupier  shall  within  fourteen 
days  after  the  service  of  such  notice  upon  him,  remove  such  projection  or  obstruction, 
or  alter  the  same  in  the  manner  directed  by  the  vestry  or  board ;  and  if  the  owner  or 
occupier  of  any  such  bouse  or  building  neglect  or  refuse,  within  fourteen  days  after 
such  notice,  to  remove  such  projection  or  obstruction,  or  to  alter  the  same  in  the 
manner  directed  by  the  vestry  or  the  board,  he  shall  forfeit  any  sum  not  exceeding  five 
pounds,  and  a  further  sum  not  exceeding  forty  shillings  for  every  day  during  which 
such  projection  or  obstruction  continues,  after  the  expiration  of  such  fourteen  days 
from  the  time  when  he  may  be  convicted  of  any  offence  contrary  to  the  provisions 
hereot 
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Wtatt  Under   sect.  120,  the  vestry  or  district  board   may  remove 

J'-  obstructions  or  projections  which  are  an  annoyance  as  aforesaid. 

*  Poland,  Q.O.  and  Bodkin  for  the  appellant. — The  magistrate 

1898.  held  here  that  there  was  an  implied  repeal  of  the  provisions  of 

.        __  the  earlier  Acts,  by  the  119th  section  of  the  later  Act.     We 

Project^na  Submit  the  magistrate  was  wrong  upon  that  point.     The  case  is 

from  build'  important  because  it  is  contended  for  the  respondent,  that  not  only 

inga— Articles  ge^t.  65   of  Michael  Angelo  Taylor's  Act  is  repealed,  but  also 

'^TXp-''*  ®®^*-  ^^  ^^  ^^^  ^^^^  ^^*'  ^  ^®°-  *>  ^'  Ixxxiv.,  and  it  is  said  that 
Michael      sect.    119   of    the   Metropolis   Management   Act,    1855,   is  the 
Angela      section  which  repeals  them.     We  submit  that  Michael  Angelo 
^57^60  "V**  Taylor's  Act  is  expressly  declared  to  apply  to  a  case  of  this  kind, 
c.  wxiie.-/    whereas  sect.  119  of  the  Act  of  1855  relates  only  to  permanent 
Metropolis    structural  projections,  and  has  no  application  here.     There  can, 
^Act^^^  therefore,  be  no  repeal.     [They  were  stopped.] 
18  4"  19  Vict.      Crump,  Q.C.   {Rose-Innes    with  him)   for   the  respondent. — 
c.  120,  s.  119.  Here,  according  to  the  finding  of  the  magistrate  in  the  case,  the 
articles  did  not  overhang  the  footway  or  carriageway,  and  were 
no  inconvenience  to  the  public  walking  in  the  street.     There  was 
no  question  of  a  projection  of  a  structural  character,  but  it  was 
simply  a  case  of  a  person  who  suspends  in  front  of  his  house 
baskets  and  other  articles  he  sells,  and  suspends  them  not  as 
articles  of  sale,  but  as  samples,  the  articles  being  hung  on  nails 
fixed  in  the  wall.     Michael  Angelo  Taylor's  Act  and  other  Acts 
in  force  in  the  metropolis  are  all  aimed  at  and  intended  to  apply 
to  freedom  of  obstruction  of  the  footways.     Here,  however,  the 
respondent  is  hanging  out  something  in  front  of  his  own  house 
which  is  over  his  own  land,  a  thing  which  was  never  aimed  at  by 
the  section  in  Michael  Angelo  Taylor's  Act,  which  was  intended 
to  prevent  projections   being  put  over   the  public  way  or  the 
carriageway.     And  the  magistrate,  by  his  finding,  has  in  effect 
found  that  there  was  no  offence  under  the  earlier  Act.     No  one 
can  suggest  that  these  baskets  did  in  any  way  obstruct  or  hang 
over  any  part  of  the  public  thoroughfare.     They  hung  over  a 
portion  of  an  area  which  belonged  to  the  respondent  himself,  and 
no  portion  of  any  of  the  baskets  or  chairs  projected  over  a  public 
footway  or  carriageway.    Referring  to  sect.  65  of  Michael  Angelo 
Taylor's  Act,  when  the    section    speaks  of  things    hung  out 
over   any    ''  area,"    the    area    there    contemplated  is  an  area 
which    is    a   part  of  the   public   footway,    an   area  where  the 
public    have   a    right     to   go.       Here     the    area   is   no   part 
of   the     public    footway,    and   on    looking   at    the    section — 
sect.  65 — the  words  used  are  *'  in,"  "  upon,'^*  or  "  over  "  any 
carriageway  or  footway.     These  words  are  twice  used,  and  the 
section  says,  "  shall  hang  out  or  expose,  Ac."     These  words  are 
governed  by  the  previous  words  "  in,"  "  on,"  "  or  over."     There 
is  no  question  here  as  to  placing  things  ''in  "  the  footway,  so  that 
everything  referred  to  in  the  section  must  be  either  "  upon  "  the 
footway  or   ''over"  the  footway,  which  does  not  include  the 
present  case,  and  there  is  nothing  in  the  section  referring  to 
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things  hanging  over  a  apace  which  is  not  a  part  of  the  footway^  as       Wtatt 
here  over  an  area  of  a  house.     [Day,  J. — It  is  putting  a  thing  ^' 

outside  a  house.]     The  next  point  is,  that  sect.  119  of  the  Act  of       ^""' 
1855  does  in  effect  repeal  the  sections  of  the  two  earlier  Acts,  so        1893. 
far  as  the  present  question  is  concerned.     It  is  impossible  to  say        — 
that  sect.  65  of  Michael  Angelo  Taylor's  Act  and  sect.  119  of  the    p'*^*';^;;; 
Act  of  1855  are  both  still  in  force.     We  see  instances  where  the  jrom  build- 
very  same  words  are  used  in  the  two  sections,  which  would  show  inga— Articles 
that  the  Legislature  intended  that  the  later  section  should  super-  ^^y  ^  ^^^ 
sede  the  earlier.     For  example,  sect.  119  of  the  Act  of  1855  uses      MichaeT 
the  word  "  show  board ''  and  sect.  65  of  the  earlier  Act  uses  the       Angelo 
same  word,  •'  showboard,"  and  if  the  two  sections  are  still  in  force,  ^^^^'»  ^c«, 
a  person  mi^^ht  be  prosecuted  and  convicted  under  the  earlier  Act  ^^'   ' 


e.  mnx. 


and  then  prosecuted  under  the  later  Act  and  subjected  to  a  Metropol%8 
heavier  penalty  than  before.  The  two  sections  lay  down  different  ^ariagmnent 
penalties  or  punishments,  the  penalty  under  the  earlier  section  ^g  ^^'19  Fiet 
being  forty  shillings,  and  the  penalty  under  the  later  section  c.  120,  «.  119. 
being  five  pounds,  and  where  there  are  inconsistent  punishments 
for  the  same  offence,  one  or  other  statute  must  go,  and,  of  course, 
it  must  be  the  earlier  one.  My  whole  contention  here  is,  that, 
in  dealing  with  the  matters  in  sect.  119,  the  Legislature  sets  out 
all  the  possible  offences  that  can  be  committed,  thereby  dealing 
with  the  whole  matter.  We  have,  then,  in  the  two  sections  the 
offences  the  same,  but  the  punishments  different,  and  these  con- 
ditions bring  the  case  within  the  authorities  which  lay  down  that 
where  there  are  two  Acts  dealing  with  the  same  subject-matter, 
and  the  punishments  different,  the  earlier  Act  cannot  stand.  The 
cases  of  Summers  v.  Holbom  District  Board  of  Works  (68  L.  T. 
Rep.  N.  S.  226;  (1893)  1  Q.  B.  612)  and  Fortescue  v.  The  Vestry 
of  8t.  Matthew,  Bethnal  Green  (65  L.  T.  Rep.  N.  S.  256; 
(1891)  2  Q.  B.  170)  are  much  stronger  decisions  than  this  case 
would  be. 

Poland,  Q.O.  in  reply,  was  stopped. 

Day,  J. — I  have  no  doubt  about  this  case.  In  my  judgment 
Michael  Angelo  Taylor's  Act,  sect.  65,  is  not  repealed  as  to  this 
matter ;  certainly  not  expressly,  and,  in  my  judgment,  not  by 
implication,  and  the  case  does  not  come  within  the  principle 
explained  by  Cave,  J.  in  the  case  of  Summers  v.  The  Holbom 
Distt^t  Board  {ubi  siip.).  There  is  no  analogy  between  the  two 
classes  of  cases.  This  is  a  specific  offence  in  Michael  Angelo 
Taylor's  Act,  which  is  not  dealt  with  in  any  way  under  the 
Metropolis  Management  Act,  so  there  is  no  ground  whatever 
for  the  suggestion  that  the  later  Act  repeals  these  provisions 
in  sect.  65,  so  far  as  they  are  applicable  to  this  particular  offence, 
which  have  no  bearing  upon  other  portions  of  that  long  section. 
The  provisions  of  that  portion  of  the  section,  under  which  this 
conviction  has  been  sought,  are  in  no  way  repealed  by  anything 
that  is  to  be  found  in  18  &  19  Vict.  c.  120.  With  reference  to 
the  other  finding  of  the  magistrate,  the  provision  of  the  earlier 
Act,  in  my  opinion,  does  not  relate  to  a  danger  to  highways  at 
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Wtatt  all.     It  relates  to  things  hung  oat,  it  does  not  matter  whether 

''•  over  highways  or  not  over  highways.     Any  unsightly  thing  that 

'  is  hung  ontside  the  house^    which  a  person   is  called  upon  to 

1893.  remove  by  the  local  authority,  is  within  the  mischief  of  the  Act. 

„  : —  That  is  clear  by  the  use  of  the  word  "  area/*  if  for  no  other 

Nuxsance —  '' 

Projections    i^eason.  .        .     .       , 

from  build-       Wbight,  J. — I  am    of  the  same  opinion.     I  think  it  is  clear 
ings^  ArHcles  f;}^^\^  the  judges   who   decided  Summers  v.  The  Holbom  District 
Ifshof^  JBoard  {ubi  sup,)  did  not  think  that  there  was   anything  like  a 
Michael      general  repeal  of  the  provisions  of  Michael  Angelo  Taylor's  Act 
Angela      by  the  provisions  of  the  Metropolis  Management  Act ;  otherwise 
^57^eo  8     ^^^y  ^0°!^  ^ot  have  been  driven  to  make  tho  observations  which 
e.  sBxitt./     they  did  upon  the  particular  inconsistency  in  the  case  of  coster- 
Metropdit    mongers  who  were  authorised^   subject  to   regulations^  by  the 
^Aci'^iB^  latter  Act,  to  do  things  which  they  would  have  been  prohibited 
18  4-19  Vict,  from  doing  under  the  former  Act.     Thus  there  was  a  necessary 
e.  120,  8. 119.  inconsistency  upon  that  particular  point.     On  the  other  hand,  I 
do   not  think   that   the  respondent  would  commit    an   offence 
against  the  second  of  the  two  Acts,  unless  he  hung  out  or  exhi- 
bited for  sale ;  he  would   not  commit   an    offence  against   that 
provision  merely  by  hanging  out  specimens;  but  I  think  he  does 
come  within  the  provision  about  hanging  out  matters  or  things 
"  over  any  part  of  either  of  such  pavements  or  over  any  area  or 
areas  of  any  houses  or  other  buildings.*'     I  see  nothing  in  this 
provision   inconsistent  with    the    Metropolis    Management  Act 
of  1855. 

Appeal  allowed  unth  costs.     Case  remitted  to  the  ma^istraie 
to  be  proceeded  vjith. 
Solicitors  for  the  appellant,  Clarkson,  Chreenwells,  and  Co, 
Solicitors  for  the  respondent,  Stollard  and  Swan. 
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QUEEN'S   BENCH  DIVISION. 

Monday,  May  15,  1893. 

(Before  Pollock,  B.  and  Ej:nnedy,  J.) 

Kobe  (app.)  v.  Fbooley  (reap.)  (a) 

Licensing  Acts  —  Death   of  licence-holder — Minonty   of  heir  — 

35  ^  36  Vict.  c.  94,  s.  3. 

It  is  not  necessary  that  the  heir  of  a  licensed  person  who  dies  before 
the  expiration  of  his  licence  should  have  attained  the  ogre  of 
twenty-one  years  before  he  can  sell  intoxicating  liquors  and  carry 
on  the  business  nf  the  licensed  house  until  the  next  special 
sessions  without  incurring  the  penalties  imposed  by  sect.  3  of 
the  lAcensing  Act,  1872. 

IHIS  was  a  special  case  stated  by  magistrates. 


T 


The  appellant,  a  young  man  of  between  twenty  and  twenty- 
one  years  of  age,  was  the  son  of  a  widow  who  held  a  licence  in 
respect  of  a  certain  beerhouse  in  Hertfordshire.  On  the  20th 
day  of  October,  1892,  dnring  the  currency  of  the  licence,  she 
died,  and  the  next  special  sessions  being  fixed  for  the  4th  day  of 
January,  1893,  the  appellant,  whom  the  magistrates  found  to  be 
her  heir,  carried  on  the  business.  On  the  7th  day  of  December 
he  sold  beer  to  the  respondent,  a  police  inspector,  by  whom  a 
complaint  was  laid  against  him  for  selling  intoxicating  liquor,  he 
being  an  unlicensed  person,  and  he  was  convicted  and  fined  6d., 
the  ground  of  the  conviction  being  that  the  immunity  provided 
by  the  last  part  of  sect.  3  of  the  Licensing  Act,  1872,  did  not 
apply  to  an  heir  under  the  age  of  twenty-one  years. 

Sect.  8  of  the  Licensing  Act,  1872  (35  4  36  Vict.  c.  94),  after 
prescribing  penalties  for  persons  selling  or  exposing  for  sale 
intoxicating  liquors  without  being  duly  licensed  to  do  so, 
concludes  with  the  following  proviso: 

No  penalty  Bhall  be  inourred  ander  this  Bootion  by  the  heirs,  ezecutore,  adminis- 
trators, or  assigns  of  any  licensed  person  who  dies  before  the  expiration  of  his  licence, 
or  by  the  trustee  of  any  licensed  person  who  is  adjudged  a  banlumpt  or  whose  affairs 
are  liquidated  by  arrangement  before  the  expiration  of  his  licence,  in  respect  of  the 
sale  or  exposure  for  sale  of  any  intoxicating  liquor,  so  that  such  sale  or  exposure  for 
sale  be  made  on  the  premises  specified  in  such  licence,  and  take  place  prior  to  the 
special  session  then  next  ensuing,  or  (if  such  special  session  be  holden  within  fourteen 
days  next  after  the  death  of  the  said  person,  or  the  appointment  of  a  trustee  in  the 
case  of  his  bankruptcy  or  the  liquidation  of  his  affairs  by  arrangement)  take  place  prior 
to  the  special  session  holden  next  after  such  special  session  as  last  aforesaid. 

(a)  Reported  by  Hbnbt  Lkiqh,  Esq.,  Barristor-at.Law. 
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Ron  R,  D.  Muir  for  the  appellant. — The  magistrates  find  as  a  fact 

Froslet      ^^^^  ^^^  appellant  was  the  heir  of  the  deceased  licence-holder, 

'     all  the  conditions  of  the  section  were  complied  with^  and  he  was 

1893.        entitled  to  sell  intoxicating  liquors  withoat  being  liable  to  a 

r.      .        penalty,  till  the  special  sessions  were  held  on  the  4th  day  of 

AcU— Death  Jc^nuary,   1893.     There   is   nothing  in   the  Act  to   say  that  a 

of  Ueenee-    licence-holder  mast   be   of  full  age,  and  an  executor  certainly 

holder—     hqq^  not  be  SO.     The  object  of  the  provision  is  to  bridge  over 

heir^b^se  ^^^  interval  which  must  happen  on  the  death  of  a  licence-holder 

ViH.  c.  94,    before  any  application  whatever  can  be  made,  and  to  give  the 

«.  3.         family  of  the  deceased  time  to  transfer  their  interest  to  the  best 

advantage.     In  the  Beerhouse  Act,  1840  (3  &  4  Vict.  c.  61), 

s.  8,  it  is  provided  that  on  the  death  of  a  licensed  person  the 

executors  or  administrators,  or  the  widow  and   child,  may  be 

authorised  to  sell  for  the  remainder  of  the  term.    That  enactment 

is  for  the  same  purpose  as  the  present,  and  it  contemplates  a 

person   of  nonage  holding  a   licence   for  three  months.      The 

widow,  at  any  rate,  might  be  under  age,  but  that  would   not 

debar  her.     There  is  nothing  in  any  of  the  statutes  dealing  with 

this  matter  to  say  that  a  person  must  be  of  full  age  before  he 

can  hold  a  licence  to  sell  intoxicating  liquors.     The  youth  of  an 

applicant  may  be  taken  into   consideration  by   magistrates  in 

exercising  their  discretion^  but  there  is  no  inherent  incapacity  in 

a  minor  to  carry  on  this  particular  trade.     The  only  word  in  the 

section  is  '^  heir,''  and  that  the  appellant  has  been  found  as  a  fact 

to  be,  and  his  conviction  was  therefore  wrong. 

The  respondent  was  not  represented. 

Pollock,  B. — Though  at  first  sight  there  appears  to  be  some 
difficulty  in  this  case,  I  am  of  opinion  that  it  may  be  solved  by 
saying  that  when  the  word  heir  is  used  it  is  not  restricted  to 
persons  over  twenty-one  years  of  age.  In  granting  a  licence  the 
question  of  age  is  left  to  the  discretion  of  the  magistrates  just  as 
any  other  insufficiency  or  infirmity,  and  there  is  nothing  to  show 
that  a  person  is  to  be  considered  as  not  of  an  age  to  carry  on  a 
licensed  house  respectably  merely  because  he  is  under  twenty - 
one. 

Kennedy,  J.  concurred. 

Appeal  allowed^ 
Solicitors   for  the   appellant,    Godden,   Son,   and   Holme,  for 
Hodding,  St.  Albans. 
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QUEEN'S    BENCH   DIVISION. 

Wednesday,  June  14,  1893. 

(Before  Mathbw  and  Wright,  JJ.) 

Midland  Kailway  Company  v.  Martin  and  Co.  (a) 

Detention  of  goods — Order  for  restitution — Recovery  (f  goods  in 
police-court  vmder  2^3  Vict,  c,  71,  s.  40 — Action  for  conse- 
quential damage  in  the  Oounty  Oourt — Bes  judicata. 

A  person  whose  goods  have  been  detained  by  a  railway  company, 
and  who  has  obtained  an  order  in  the  police-court  under  the  Act 
for  regulating  the  police-courts  in  the  metropolis  (2^3  Vict, 
c,  71,  s.  40)  for  the  delivery  of  the  goods,  is  not  by  that  order 
debarred  from  pursuing  by  means  of  an  a/^tion  in  the  County 
Court  his  further  claim  for  damages  for  their  detention, 

'  pmS  was  an  appeal  on  behalf  of  the  defendants,  from  a  decision 
JL  of  his  Honour  Jndge  Lashington  in  the  County  Court  held 
at  Croydon. 

The  action  was  brought  by  the  plaintiffs  for  the  cost  of  the 
carriage  of  certain  goods ;  the  defendants  confessed  the  claim, 
and  counter-claimed  for  special  damages  caused  by  the  detention 
of  the  same  goods. 

The  plaintiffs  detained  the  goods  on  the  ground  that  they  had 
a  general  lien  upon  them,  but  prior  to  the  bringing  of  this  action 
the  defendants  had  given  the  plaintiffs  notice  that  they  were 
suffering  special  damage  by  the  detention,  and  had  taken  out  a 
summons  in  the  Edgware  Police-court,  under  sect.  40  of  the 
before-mentioned  Police  Act  (2  &  3  Yict.  c.  71). 

The  magistrates  made  an  order  that  the  goods  should  be  given 
up  to  the  defendants,  and  accordingly  the  goods  were  given  up 
to  them. 

To  the  defendants'  present  claim  for  the  damages  consequential 
on  the  detention,  the  plaintiffs  objected  that  the  claim  was  barred 
by  the  order  made  in  the  police-court  and  that  the  matter  was 
res  judicata.  The  learned  County  Court  judge  upheld  the 
objection,  and  thereupon  this  appeal  was  brought  by  the 
defendants. 

By  sect.  40  of  2  &  3  Vict.  c.  71  (the  Metropolitan  Police  Court 
Act)  it  is  enacted  : 

That,  upon  complaint  made  to  any  of  the  said  magistrates  by  any  penon  claiming 
to  be  entitled  to  the  property  or  possession  of  any  goods  which  are  detained  by  any 
other  person  within  the  limits  of  the  metropolitan  police  district,  the  value  of  which 

(a)  Reported  by  Hbnbt  Leigh,  Esq ,  Barrister-at-Law. 
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Midland  BhaH  not  he  graater  than  fifteen  pounds,  and  not  being  deedn,  inatmments,  or  papers 

Railwat  relating  to  any  property  of  greater  value  than  fifteen  pounds,  it  shall  be  lawful  for  such 

CoMPANT  magistrate  to  summon  the  person  complained  of,  and  to  inquire  into  the  title  thereto, 

V.  or  to  the  possession  thereof,  and  if  it  shall  appear  to  the  magistrate  that  such  goods 

Mabun  and  'have  been  detained  without  just  cause,  after  due  notice  of  the  claim  made  by  the 

Co.  person  complaining,  or  that  the  person  detaining  such  goods  has  a  lien  or  right  to 

detain  the  same  by  way  of  security  for  the  payment  of  money,  or  the  performance  of 

1893.  ^^J  <^fc  by  ^0  owner  thereof,  it  shall  be  lawful  for  such  magistrate  to  order  the 

goods  to  be  delivered  to  the  owner  thereof,  either  absolutely  or  upon  tender  of  the 

Detention  of  amount  appearing  to  be  due  by  such  owner  (which  amount  the  magistrate  is  hereby 

goods Order  authorised  to  determine),   or  upon   performance   or  upon    tender    and   refusal  of 

for  restitution  ^^®  performance  of  the  act  for  the  performance  whereof  such  goods  are  detained  as 

—Actionfor  security.    .     .     . 

Besjud^a  Golam  for  the  defendants,  appellants. — The  subject-matter  of 
—  2  j*  3  Vict  the  application  to  the  magistrate  was  entirely  different  from  that 
c.  71, ».  40.  ^hioli  forms  the  basis  of  this  claim,  and  having  recovered  the 
goods  by  one  remedy,  there  is  nothing  to  prevent  the  defendant 
from  employing  another  remedy  to  obtain  the  damages  for  the 
detention.  The  latter  are  entirely  separate  from  the  claim  to  the 
goods  themselves,  and  could  not  be  obtained  in  the  summary 
proceedings : 

Loehnis  for  the  respondents. — The  defendants  had  two  courses 
opcQ  to  them.  They  elected  to  follow  the  summary  remedy,  and 
waived  their  claim  to  damages  : 

Mathbw,  J. — This  appeal  must  be  allowed.  There  is  no  ground 
for  saying  that  this  question  was  disposed  of  before  the  magis- 
trates, and  there  is  nothing  in  the  Act  of  Parliament  to  require 
the  defendants  to  elect  between  their  remedy  there  and  their 
remedy  in  the  County  Court.  They  go  before  the  magistrates, 
and  in  accordance  with  their  order  the  goods  are  handed  over  ; 
then  they  have  an  additional  claim  for  damages  in  respect  of  the 
detention  of  the  goods  with  which  the  magistrates  have  no 
power  to  deal.  In  my  opinion  the  learned  County  Court  judge 
was  wrong  in  holding  that  that  question  was  already  disposed  of, 
and  there  must  be  a  new  trial. 

Wright,  J. — The  justices  had  no  power  to  deal  with  this  claim 
of  the  defendants,  and  no  doctrine  of  election  has  any  application 
here.  The  remedy  pursued  before  the  justices  was  not  for  the 
same  thing  as  the  remedy  in  the  County  Court  \  the  former  was 
only  a  summary  remedy  to  obtain  delivery  of  the  goods,  the  latter 
was  in  respect  of  the  damages  for  detention.  The  case  of  Nelson 
and  others  v.  Couch  (8  L.  T.  Bep.  N.  S.  577 ;  5  C.  B.  N.  S.  99) 
involves  the  principle  on  which  this  case  ought  to  be  decided. 

Appeal  allowed.     New  trial  ordered. 

Solicitors  for  the  plaintiffs,  Beale  and  Co» 

Solicitors  for  the  defendants.  Ranger^  Burton,  and  Co. 
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OXFORD  CIRCUIT. 

Stafford  Wintxb  Assizes. 

Saturday,  Dec,  16,  1893. 

(Before  Cavb,  J.) 

RxG.  V.  Malx  and  Coopeb.  (a) 

Evidence — AdmUssibiUty  of  confession — Prisoner's  answers  to  con- 
stabWs  questions — Statement  of  third  party  read  to  prisoner 
— OonstabWs  duty  on  arrest. 

On  the  arrest  of  a  prisoner,  a  constable  has  no  right  to  ash  questions, 
and  if  the  prisoner  answers,  the  answers  are  not  admissible  in 
evidence  against  him. 

If  a  third  party  make  a  statement  which  is  taken  down  in  writing, 
and  read  over  by  a  constable  to  a  prisoner,  neither  it  nor  the 
conversation  induced  by  it  are  admissible  in  evidence,  because  it 
is  an  attempt  by  the  constable  to  marvufacture  evidence,  and  that 
he  has  no  right  to  do. 

A  constable  has  no  right  to  charge  a  prisoner  with  an  offence  in 
respect  of  which  he  is  not  in  possession  of  a  warrant. 

THE  prisoners,  Harriet  Male  and  Mary  Cooper,  were 
indicted^  for  performing  an  illegal  operation  on  Esther 
Woodhouse. 

Owen  and  Jesse  Herbert  for  the  prosecution. 

Kettle  for  the  prisoner  Male. 

Shakespeare  for  the  prisoner  Cooper. 

Esther  Woodhouse,  who  was  the  only  witness  called  to  speak 
to  the  facts,  stated  in  cross-examination  that  an  inspector  of 
police  had  come  to  see  her,  and  that  on  the  inspector  stating  that 
she  had  better  tell  the  truth,  and  that  if  she  did  not  do  so  she 
would  be  prosecuted,  she  had  made  a  statement  which  he  took 
down  in  writing  and  she  signed. 

The  police  inspector  proved  the  arrest  of  the  prisoner  Cooper 
under  a  warrant  upon  another  similar  charge.  On  her  arrest,  he 
cautioned  her,  and  on  the  road  to  the  station  asked  her  questions, 
and  informed  her  that  Esther  Woodhouse  had  made  a  statement, 
which,  at  her  request,  he  read  to  her,  and  at  the  police  station  he 
charged  her  with  this  offence,  for  which  no  warrant  had  been 
taken  out. 

Shakespeare  objected  to  the  statement  made  by  the  prisoner 
to  the  inspector,  on  hearing  Woodhouse's  statement  read,  being 
given  in  evidence. 

(a)  Reported  by  Edward  J.  Gibbons,  Esq.,  Barrister-at-Law. 
VOL.   XVII.  Y  T 
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Rao.  Cavs^  J.  allowed  the  objection^  and  said  the  police  had  no  right 

^    ^'  to  ask  questions^  or  to  seek  to  manufactare  evidence^  or  to  charge 

OoopBB.      ^^^  prisoner  with  an  offence  for  which  they  had  no  warrant.     In 

summing  up  the  case  to  the  jury,  he  said  :  It  is  quite  right  for  a 

^^'        police  constable,  or  any  other  police  officer,  when  he   takes  a 
PracHee—    pei^on  into  custody  to  charge  him,  and  let  him  know  what  it  is 
Evid6ne&—    he   is  taken    up  for,  but   the    prisoner   should    be    preyiously 
AdmiuibtUty  cautioned,  because  the  very  fact  of  charging  induces  a  prisoner 
-JpHwM?9   ^  make  a  statement,  and  be  should  have  been  informed  that  such 
anBwwt  to    statement  may  be  used  against  him.     The  law  does  not  allow  the 
eoMtahle--  -jadcre  or  the  lury  to  put  questions  in  open  court  to  prisoners :  and 
dSToJ^  it  would  be  monstroas  if  the  law  permitted  a  polio^  officer  to  go. 
of  priton^r,    without  anyone  being  present  to  see  how  the  matter  was  con- 
ducted, and  put  a  prisoner  through  an  examination,  and  then 
produce  the  effects  of  that  examination  against  him.    Under  these 
circumstances,  a  policeman  should  keep  his  mouth  shut  and  his 
ears  open.     He  is  not  bound  to  stop  a  prisoner  in  making  a  state- 
ment ;  his  duty  is  to  listen  and  report,  but  it  is  quite  another 
matter  that  he  should  put  questions  to  prisoners.     A  policeman 
is  not  to  discourage  a  statement,  and  certainly  not  to  encourage 
one.     It  is  no  business  of  a  policeman  to  put  questions,  which 
may  lead  a  prisoner  to  give  answers  on  the  spur  of  the  moment, 
thinking  perhaps  he  may  get  himself  out  of  a  difficulty  by  telling 
lies.     I  do  not  mean  these  remarks  to  apply  only  to  this  case ; 
the  jury  must  decide  it  on  the  evidence  before  them. 

Verdict — Not  guilty. 
Solicitors  :  for  the  prosecution^  The  Solicitor  to  the  Treasury; 
for    the   prisoner  Male,    W.  Clarke,   West   Bromwich;   for  the 
prisoner  Cooper,  W.  Shakespeare  and  Sons,  Birmingham. 

NoTB. — This  deoUion  reaembleB  that  in  Reg,  v.  €favin(\5  Cox  0.0. 656).  It  is  impor- 
tant, as  showing  that  the  ruling  of  Smith,  J.  in  that  case,  although  diaapproTed  of  and 
not  followed  by  Day,  J.  in  Reg.  ▼.  Backenbury  (on^e,  p.  628)  was  in  accordance  with  the 
law  applicable  to  the  facte  before  him,  though  at  tlie  time  it  was  heard  (1885)  it  was 
snpposed  to  lay  down  new  law :  [see  the  note  to  Reg,  ▼.  Oamnt  5  Oox  0.  C.  657, 
and  compare  the  judgment  of  Oave,  J.  in  Rea,  v.  Thoa^eonj  ante,  p.  641 ;  (1893^  8 
Q.  B.  12],  in  which  that  learned  jndfle  considered  the  authoritieB  which  eetabluh 
the  principle  of  law  governing  the  admissibility  of  confessions,  and  stated  the  rule  to 
be  applied  whenoTer  it  is  sought  to  put  in  evidence  statements  made  by  prisoners  as 
a  guide  in  ascertaining  whether  or  not  such  statements  are  admissible. 
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COURT   OP    APPEAL. 

Wedoksaday,  July  12,  1893. 

(Before  Lord  Eshbb,  M.B.,  Bowen,  and  Eat,  L.J  J.) 

Bawson  v.  Thv  London  Trakwats  Cokpant.  (a) 

APPLICATION  FOB  A  NBW  TBIAL. 

Tramway  Company — Nonpayment  of  fare  by  passenger — Penalty 
— Summons  before  magistrate — Criminal  offence — Tra/mways 
Act,  1870  (33  ^  34  Vict.  c.  78)  ss.  51,  52,  and  56. 

By  sect,  51  of  the  Tra/m/ways  Act,  1870,  if  any  person  travelling  or 
hiving  travelled  in  any  carriage  on  aivy  tramway  avoids  or 
attempts  to  avoid  paymsnt  of  his  fa/re,  or  if  any  person  having 
paid  his  fare  for  a  certain  distance  knowingly  and  vjilfulh/ 
proceeds  in  any  such  carriage  beyond  such  distance,  and  does 
not  pay  the  additional  fa/re  for  the  additional  distance,  or 
attempts  to  avoid  paymsnt  thereof  or  if  any  person  knowingly 
and  wilfully  refuses  or  neglects,  on  arriving  at  the  point  to  which 
he  has  paid  his  fare,  to  quU  such  carriage,  he  is  Uable  to  a 
penalty  not  exceeding  forty  shillings,  which  penalty,  under 
sect.  56,  may  be  recovered  and  enforced  in  the  manner  directed 
by  the  Summary  Jurisdiction  Act. 

Held,  that  the  acts  forbidden  by  sect.  51  are  criminal  offences. 

THIS  was  a  motion  by  the  defendants  for  jadgment  or  a  new 
trial.  The  action  was  for  malicious  prosecation  in  respect 
of  proceedings  taken  by  the  defendants  against  the  plaintiff 
under  the  Tramways  Act,  1870. 

By  sect.  51  of  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78), 
it  is  provided  as  follows  : 

If  any  person  tnyelliDg  or  lutTiog  traveUed  in  any  carriage  on  any  tramway  avoids 
or  attempts  to  avoid  payment  of  his  fare,  or  if  any  person  having  paid  his  fare  for  a 
certain  distance  knowingly  and  wilfolly  proceeds  in  any  such  carriage  beyond  such 
distance,  and  does  not  pay  the  additional  fare  for  the  additional  distance,  or  attempts 
to  avoid  payment  thereof,  or  if  any  person  knowingly  and  wilfolly  refnsee  or  neglects, 
on  arriving  at  the  point  to  which  he  has  paid  his  fare,  to  quit  such  carriage,  every 
such  person  shall  for  every  snch  offence  be  liable  to  a  penalty  not  exceeding  forty 
shillings. 

By  sect  52  it  is  provided : 

It  shall  be  lawfnl  for  any  officer  or  servant  of  the  promoters  or  lessees  of  any  tram- 
way, and  all  persons  called  by  him  to  his  assistance,  to  seize  and  detain  any  person 
discovered  either  in  or  after  committing  or  attempting  to  commit  any  snch  offence  as 
in  the  next  preceding  section  is  mentioned,  and  whose  name  or  residence  is  unknown 
to  such  officer  or  servant,  until  snch  person  can  be  conveniently  taken  before  a  justice, 
or  until  he  be  otherwise  discharged  by  due  cooxse  of  law. 

(a)  Reported  by  £.  Manlkt  Smith,  Esq.,  Barrister-at-Law. 

T  T  2 
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Rawbon         By  sect.  56  it  is  provided  : 

mm 

Thb  London  ^  tolUBj  penalties,  uid  charges  under  this  Act,  or  under  any  hye-laws  made  in 

TBA1CWAT8  pai*Buance  of  this  Act,  may  be  reooTored  and  enforced  as  follows:  in  England  before 

OoMPANT.  ^^^  justices  of  the  peace,  in  manner  directed  by  the  Act  of  the  session  of  the  eleventh 

'  and  twelfth  years  of  the  reign  of  Her  present  Majesty,  c.  48,  and  any  Act  amending 

1898L  ^^  same. 

Practice—  Tho  defendants  summoned  the  plaintiff  at  the  West  London 

Criminal  Police-court,  under  sect.  51,  for  attempting  to  avoid  payment  of 

p^^^  T  her  fare  and^  having  paid  her  fare  for  a  certain  distance  and  then 

nonpayment  proceeded  beyond^  attempting  to  avoid  payment  of  her  additional 

qf  tramway    fare. 

fare— Tram-       rpj^^  magistrate  dismissed  the  summons^  and  the  plaintiff  com- 
1870?83  ^•'s^  nienoed  the  present  action  for  malicious  prosecution. 
Vict.  e.  78,        At  the  trial  of  the  action^  before  Grantham^  J.^  with  a  jury^  the 
«|5l,  62,     plaintiff  obtained  a  verdict  and  judgment  for  1601. 

The  defendants  moved  for  judgment  or  a  new  trial. 
Crump,  Q.C.  and  E.  Hume  Williams  for  the  defendants. — The 
first  point  is  that^  supposing  that  the  defendants  were  acting 
maliciously  and  without  reasonable  and  probable  cause^  neverthe- 
less this  action  will  not  lie  because  there  was  no  prosecution  of 
the  plaintiff  by  the  defendants  for  a  criminal  offence.  This 
section  of  the  Tramways  Act  is  not  drawn  up  in  the  same  way  as 
the  sections  of  the  Railway  Clauses  Act,  1845  (8  Vict.  c.  20), 
which  refer  to  the  punishment  of  persons  travellinjir  with  the 
intent  of  defrauding  a  railway  company  of  its  fare.  Here  no 
mention  is  made  of  any  fraudulent  intent.  A  passenger  may  act 
quite  honestly  and  yet  come  within  the  provisions  of  sect.  51. 
The  object  of  the  section  is  merely  the  enforcement  of  a  civil 
right.  The  right,  it  is  true,  is  enforced  by  a  penalty,  but  that 
alone  does  not  make  the  matters  mentioned  in  the  section  a 
crime.  The  proceedings  before  the  magistrate  are  not  taken  by 
the  Crown,  they  are  in  the  nature  of  civil  proceedings.  A  penal 
action  is  not  a  criminal  proceeding :  {Atcheson  v.  Everitt,  1  Cowp. 
382).  The  use  of  the  word  "  offence '^  does  not  involve  the  for- 
bidden acts  being  crimes.  The  distinction  between  a  forbidden 
thing  being  a  crime  and  not  being  a  crime,  is  whether  proceedings 
are  taken  for  the  benefit  of  the  public  generally,  or  for  the  benefit 
of  a  private  individual  :  {Mellor  v.  Denham,  42  L.  T.  Rep.  N.  S. 
493 ;  5  Q.  B.  Div.  467 ;  Beg.  v.  Whitchurch,  45  L.  T.  Rep.  N.  S. 
379 ;  7  Q.  B.  Div.  584).  The  offences  created  by  sect.  51  are 
new  ones,  and  the  only  consequence  which  the  statute  provides 
for  a  passenger  who  comes  within  the  section  is  the  liability  to 
pay  a  sum  of  money  as  a  penalty.  [Bowen,  L.J. — ^The  mere 
creation  of  a  penalty  does  not  prevent  an  offence  which  would 
otherwise  be  a  misdemeanour  from  being  so.  Reg.  v.  Tyler  (65 
L.  T.  Rep.  N.  S.  662 ;  (1891)  2  Q.  B.  588).]  That  was  a  case 
upon  sect.  47  of  the  Judicature  Act,  1873,  as  to  whether  certain 
defaults  by  a  joint-stock  company  were  a  criminal  cause  or  matter 
upon  which  an  appeal  would  be  to  the  Court  of  Appeal.  That  case 
and  other  cases  upon  the  Judicature  Act,  1873,  such  as  Ex  parte 
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Woodhall  (59  L.  T.  Rep.  N.  S.  841 ;  20  Q.  B.  Div.  832)  and  Ex      Rawbom 
parte  Bchofield  (64  L.  T.  Rep.  N.  8.  780 ;  (1891)  2  Q.  B.  428)  ^^  ^^^^ 
do  not  apply  here  at  all.     The  Judicature  Act  deals  with  proce-    tbamwatb 
dure  alone :  {Attomey-Qeneral  v.  Bradlaugh,  52  L.  T.  Rep.  N.  S.     Company. 
589;  14  Q.  B.  Div.  667).  — 

C.  A.  Russell,  for  the  plaintiff,  was  not  called  upon.  ' 

Lord  EsHBR,  M.R. — The  first  proposition  suggested  here  by    Practice— 
the  defendants  is  this,  that  even  if  they  acted  maliciously  and     Cnminai 
without  reasonable  and  probable  cause,  yet  no  action  for  malicious    p^l^My^vr 
prosecution  is  maintainable  for  what  they  have  done.    Now,  if  the  wnvpayment 
proceedings  which  they  took  against  the  plaintiff  were  criminal  ^f  tramwa/y 
proceedings,  there  is  no  doubt  that,  if  they  acted  maliciously  and  %J^  Jj^' 
without    reasonable    and    probable  cause,  this  action  will    lie.  1870, 83  ^  34 
It  is  not  necessary  to  determine  the  point  whether  an   action    ^^^-  «•  78, 
would  lie  if  the  proceedings  taken  by  the  defendants  had  not    ^^nd'h^* 
been  criminal,  because  I  am  clearly  of  opinion  that  the  proceedings 
they  took  against  the  plaintiff  were  criminal,  that  is  to  say,  in 
respect  of  a  criminal  offence.     The  Legislature  has  passed  an 
exceedingly  strict  law  in  favour  of  tramway  companies,  and  has 
provided  that,  if  a  passenger  on  a  tramway  avoids  or  attempts  to 
avoid  payment  of  his  fare,  or,  having  paid  his  fare  for  a  certain 
distance,  knowingly  and  wilfully  proceeds  beyond  that  distance 
and  does  not  pay  the  additional  fare,  or  tries  to  avoid  paying  it, 
he  may  at  once  be  seized  and  detained  by  the  servants  of  the 
company  and  any  persons  whom  they  may  call  to  their  assistance, 
until  he  can  conveniently  be  taken  before  a  justice.     That  is  an 
exceedingly  strong  piece  of  legislation ;  but  such  is  the  law,  and 
if  a  passenger  conducts  himself  in  that  way  he  has  committed  an 
^'  offence.^^     That  part  of  the  Act  of  Parliament  in  which  sects.  51 
and   52  occur  is  headed  ^^  Offences,'^  and  a  passengor  who  does 
any  of  the  things  mentioned  in  sect.  51  commits  an  offence  in 
respect  of  which  be  may  be  seized  and  treated  in  the  manner  set 
forth  in  sect.  52.     The  case  comes  admittedly  within  Jervis^s 
Act,  and  a  passenger   who   does   something   forbidden  by  the 
section  is  liable  to  be  punished  in  the  same  manner  directed  by 
Jervis's  Act.     It  is  perfectly  clear  that  this  offence  is  a  criminal 
offence.     If  a  particular  mode  of  punishment  were  not  provided 
by  the  Act,  the  offence  would  be  punishable  as  a  misdemeanour. 
And  it  is  a  misdemeanour;  and  not  less  so  because  it  is  only 
punishable  in  the  way  provided  by  the  Act.      I  am  clearly  of 
opinion  that  sect.  51  creates  a  criminal  offence,  and  that  there- 
fore an  action  for  malicious  prosecution  will  lie  here  so  far  as 
that  point  is  concerned. 

BowEN  and  Kay,  L.JJ.  concurred. 

Application  dismissed. 

Solicitors  for  the  plaintiff,  Ray  and  Miers. 

Solicitors  lor  the  defendants,   Wilkins,   BJyth,   Dutton,   and 
Hartley, 
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QUBEN^S   BENCH   DIVISION. 

Thv/rsday,  Jtme  1,  1898. 

(Before  Dat  and  JjAWRAVCB,  JJ.) 

Jokes  (app.)  v.  Davis  (resp.).  (a) 

Adulteration  of  Food — Shimmed  milk  sold  as  condensed  milk — 
Label  on  article — Disclosv/re  of  alteration — Food  and  Drugs 
Act,  1875  (38  ^  39  Vict.  c.  63),  ss.  6,  7,  and  9. 

By  sect.  6  of  the  Food  a/nd  Drugs  Act,  1875,  it  is  provided  that, 
^^  No  person  shall  sell  to  the  prejudice  of  the  purchaser  any 
a/rticle  of  food,  8fc.,  which  is  not  of  the  nature,  substance,  and 
quality  of  the  a/rticle  demanded,"  8^c. 

By  sect.  1,  ^*  No  person  shall  sell  any  compound  article  of  food," 
Sfc,  *^  which  is  not  composed  of  ingredients  in  o/ccordance  with 
the  demand  of  the  purchaser,"  ^. 

By  sect.  9,  '^  No  person  shall  with  the  intent  that  the  sams  may  be 
sold  in  its  altered  state  without  notice,  abstract  from  an  article 
of  food  any  part  of  it  so  as  to  affect  injuriously  its  quaJdty, 
substance,  or  nature,  and  no  person  shall  sell  any  article  so 
altered  without  making  disclosure  of  the  alteration  under  a 
penalty  in  each  case,"  ^c. 

The  respondent  sold  to  the  appellant  a  tin  of  skimmed  milk,  which 
purported  to  be,  and  was  sold  as  marked  upon  a  label  upon  the 
tin,  '*  Condensed  Milk"  On  another  part  of  the  label,  in 
smaller  print  it  stated  that,  ''  this  tin  contains  skimmed  milk." 

As  to  whether  there  had  been  a  sufjUeient  disclosure  within  the 
meaning  of  sect.  9  of  the  Food  and  Drugs  Act : 

Held,  that  the  label  on  the  tin  was  a  disclosure  of  the  contents  of 
the  tin,  and  the  appeal  was  dismissed. 

1'HIS  was  a  special  case  stated  by  the  magistrates  for  the 
county  of  Grlamorganshire. 
The  complaint  was  laid  under  sect.  9  of  the  Sale  of  Food  and 
Drugs  Act,  1875  (38  k  39  Vict.  c.  63),  by  the  inspector  appointed 
under  the  Act  by  the  Glamorgan  County  Council  (hereinafter 
called  the  appellant),  against  the  respondent,  charging  that  the 
respondent  bad  in  his  possession  a  certain  article  of  food,  caUed 
and  known  as  condensed  milk,  from  which  milk,  prior  to 
condensation,  a  portion  93  per  cent,  of  the  butter  fat  had  been 
abstracted,  so  as  to  affect  injuriously  its  quality,  and  did  unlaw- 
fully so  altered,  sell  such  article  without  making  disclosure  of 
such  alteration,  contrary  to  the  form  of  the  statute. 

(a)  Reported  by  T.  R.  Bridgwatee,  Esq.,  Bftirister-at-Law. 
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After  hearing  the  parties  and  the  evidence  adduced  by  them^       Joim 
the  magistrates  dismissed  the  complaint  with  costs.  ^- 

The  appellant  being  dissatisfied  with  the  determination  of  the        ^^ 
magistrates  as  being  erroneous  in  point  of  law^  applied  to  the        1898. 
justices  to  state  a  case  for  the  opinion  of  a  Divisional  Court  of  the        ' —  . 
High   Court  of  Justice^  and  the  justices  thereupon  stated  the     ^  f^%^ 
following  case  for  the  opinion  of  the  High  Courts  in  which  the  ShimmedmiXk 
following  are  shortly  the  facts  :  —AhttroAtion 

1.  The  appellant  went  to  the  shop  of  the  respondent  and  jyil^^^Qj 
asked  his  wife^  who  was  serving  in  the  shop,  to  supply  him  (the  (ateratum  by 
appellant)  with  a  tin  of  condensed  milk.  lahel— 

2.  The  respondent's  wife  thereupon  delivered  the  said  tin  of  ^1|^^  ^^^j 
condensed  milk,  for  which  he  paid  4id.  '    and  9.*   * 

3.  The  appellant  then  told  the  respondent  that  he  purchased 
the  tin  for  analysis  by  the  public  analyst,  and  offered  to  divide 
the  article  into  three  parts,  which  the  respondent  declined. 

4.  The  appellant  thereupon  marked  and  sealed  the  tin,  and 
sent  it  so  marked  and  sealed  to  the  public  analyst  for  the  county. 

5.  At  the  time  of  the  purchase  the  attention  of  the  appellant 
was  not  called  to  any  label  on  the  tin.  He  saw  the  words 
*'  Condensed  milk,  Swiss  dairy  brand,''  in  large  letters. 

6.  rhe  said  tin  was  produced,  and  bore  the  label  as  follows  : 
'^  Condensed  milk,  Swiss  dairy  brand,"  and  in  smaller  type  were 
the  words,  '^  Swiss  dairy  brand.  This  tin  contains  skimmed 
milk,  prepared  and  preserved  with  the  finest  cane  sugar.  It 
will  be  found  cheaper  than  ordinary  fresh  milk,  and  the  best  for 
all  household  purposes,"  &c. 

7.  The  said  tin,  together  with  half  the  contents  thereof,  was 
received  by  the  appellant  from  the  public  analyst,  accompanied 
by  his  certificate  of  the  result  of  the  analysis,  which  was  as 
follows :  ''  But  one  h^mdred  parts  of  the  milk  contained  in  the 
above  sample  consisted  of  seven  parts  genuine  whole  milk  and 
ninety-three  skimmed  milk ;  in  other  words,  the  above  sample 
was  deficient  iu  butter  to  the  extent  of  at  least  93  per  cent." 

The  justices  were  of  opinion  that  the  label  annexed  to  the 
article  sold  contained  a  sui&cient  disclosure  of  the  alteration 
within  the  meaning  of  the  9th  section  of  the  Food  and  Drugs 
Act,  1875. 

The  questions  of  law  arising  upon  the  above  statement  of  facts 
are  :  (1)  Whether  a  disclosure  on  a  label,  such  as  is  proved  to  have 
been  given  in  this  case  would,  without  specially  calling  the  par- 
chaser's  attention  thereto,  be  a  sufiScient  discharge  under  sect.  9 
of  the  Sale  of  Food  and  Drugs  Act,  1875.  (2)  Whether  under 
the  circumstances  above  set  forth,  the  said  label  contains  a 
sufficient  disclosure  of  the  alterations  proved. 

Sect.  9  of  the  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63)  provides  as  follows : 

No  pereon  shall  with  the  iDtent  that  the  Bame  may  be  sold  in  ite  altered  state, 
without   notice   abstiact   from   any  article  of   food  any  part   of   it  so  as  to  a£fect 
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Jones        iDJnrioiisly  its  quality,  sabetanoe,  or  imtare,  and  no   person  shall  sell  any  artiole 
9.  so  iQtered  without  making  disclosure  of  the   alteration   nnder  a  penalty  in  each 

Datib.        owe.  &c. 

Ig93^  Paul  Allen  for  the  appellant. — The  article  of  food  sold  here  was 

milk.    There  was  nothing  to  show  a  purchaser  of  the  article  that 

Adulteration  j^  ^^g  anything  else  than  ordinary  milk^  unless  he  looked  at  the 

SHfMmdmxlJc  0^^®^  side  of  the  tin  at  the  other  end  of  the  labels  where  he 

^Abstraction  would  read  that  it  was  "  skimmed  milk.''     I  contend  that  this 

of  fat—      was  not  a  good  and  sufficient  disclosure  of  what  the  article  was 

diu^H^hi  ^^^®'  ^^^  ^^^  section  of  the  Pood  and  Drugs  Act,  1875.      I 

lahelr—      contend  that  the  purchaser  was  bound  to   have  his  attention 

38  ^  39  Vict,  called  to  the  fact  that  he  was  buying  skimmed  milk;  his  atten- 

^  ^^*  d  /*  ^'  ^^^^  ^*®  called  on   the  face  of  the  label  to  the  fact  that  he  was 

buying  condensed    milk.     I  agree  that  it  would  have  been  all 

right   if   the  respondent   had   put   on    the    labels    ^^  Condensed 

skimmed  milk.''     The  words  of  the  section  are  that  no  person 

shall  sell  any  article  which  has  been  altered  ^'  without  making 

disclosure   of  the  alteration."     I  contend   that   there   was   not 

sufficient  disclosure  in  this  case. 

Grain,  for  the  respondent^  was  not  called  upon. 
Day,  J. — Tt  is  quite  clear  to  us  that  this  appeal  must  be  dis- 
missed. The  magistrates  in  this  case  have  acted  with  very  great 
discretion  in  refusing  to  convict  the  respondent.  The  respon- 
dent was  charged  with  having  sold  what  he  purported  to  sell, 
namely^  skimmed  milk,  which  was  what  he  said  he  was  selling. 
We  hold  that  the  label  upon  this  tin  of  condensed  milk  was  a 
disclosure  of  the  contents  of  the  tin^  and  this  appeal  must  there- 
fore be  dismissed  with  costs. 
Lawbanoe,  J.  concurred. 

Appeal  dismissed  with  costs. 
Solicitors  for  the  appellant^  Ilifie,  Russell,  and  Oo.,  agents  for 
W.  E.  R.  Allen,  CardiflF,  South  Wales. 

Solicitors  for  the  respondent.  Bell,  Brodrick,  and  6rray,  agents 
for  Linton  and  C.  and  W.  Kenshole,  Aberdare,  South  Wales. 
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COURT  OP  APPEAL. 

Tuesday,  Nov.  14,  1893. 

(Before  Lindlbt,  Smith,  and  Davbt,  L.JJ.) 

Chudlbt  v.  Chudlbt.  {a) 

APPBAL  rBOK   THB   QUEBN^S   BBNCH   DIVISION. 

Husband  and  wife — Temporary  separation  for  mutu>al  convenience 
— Refusal  on  part  of  husband  to  take  back  or  maintain  his  wife 
— Desertion — Married  Women  (Maintenance  in  case  of  Desertion) 
Act,  1886  (49  ^  50  Vict.  c.  52),  s.  1,  sub-sect.  1. 

Dv/ring  a  temporary  separation  between  a  husband  and  wife  for 
mutual  convemence  cohabitation  does  not  cease  and  the  marUal 
relations  are  not  altered.  And  the  husband,  who  under  such 
circumstances  refuses  to  take  his  wife  back  again  or  to  maintain 
her,  muy  be  guilty  of  desertion  within  the  meaning  of  the 
Married  Women  (maintenancs  vn  case  of  Desertion)  Act,  1886, 
and  liable  thereunder. 

Reg.  V.  Leresche  [ante,  p.  384;  65  L.  T.  Bep.  N.  8.  602; 
(1891)  2  Q.  B.  418)  disHnguished. 

Decision  of  the  Divisional  Oourt  {Day  and  Lawrance,  JJ.),  69 
L.  T.  Bep.  N.  8.  348,  ajwned. 

A  SPECIAL  case  was  stated  for  the  opinion  of  the  Diyisional 
Court  by  certain  Devonshire  justices,  who,  subject  thereto, 
had  made  an  order  on  John  T.  Ohudleigh,  under  the  Married 
Women  (Maintenance  in  case  of  Desertion)  Act,  1886,  to 
contribute  the  sum  of  7s.  6d.  per  week  towards  the  maintenance 
and  support  of  his  wife  Emily  Jane  Chudley,  whom  he  had 
deserted. 

The  parties  were  married  at  Ezmouth,  in  Devonshire,  in  1884, 
and  afterwards  lived  together  at  Ilfracombe  in  that  county.  In 
April,  1889,  the  husband,  who  was  a  waiter,  obtained  employ- 
ment at  Fowey,  in  Cornwall,  where  in  June  of  the  same  year  be 
was  joined  by  his  wife  and  family.  They  lived  there  together 
till  the  12th  day  of  Sept.,  1889,  when  the  wife,  being  enceinte, 
went  to  her  mother's  house  at  Ezmouth  to  be  confined,  and  was 
there  delivered  of  a  child.  For  a  time  the  husband  remitted 
small  sums  of  money  to  her,  but,  after  March,  1890,  the 
payments  entirely  ceased.  His  wife  wrote  to  him,  and  ultimately 
saw  him  at  Torquay,  whither  he  had  in  the  meanwhile  removed, 
but  he  refused  to  let  her  live  with  him  or  to  contribute  to  her 
maintenance  in  any  way. 

(a)  Reported  by  E.  A.  Sobatohlbt,  Ksq.,  Barrister-at-Law. 
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Cbuduit         It  was  decided  by  the  Divisional  Coart  (Day  and  Lawrance, 
^^^  JJ.)  that  apon  these  facts  the  magistrates  were  quite  right  in 

■     making  the  order ;  that  the  separation  on  the  wife's  departure  for 

1893.        Exmouth  being  only  a  temporary  one  for  the  mutual  convenience 

'    2        of  both  husband  and  wife,  cohabitation  had  not  ceased ;  that 

wif&—De8&r.  nothing  had  taken  place   to   alter   the   marital  relations ;  that 

tion—Separa-  therefore  the  husband's  conduct    amounted  to  desertion  ;  and 

iMnfor      that,  as  the  wife  was  within  the  jurisdiction  of  the  Devonshire 

v&nienc!^    magistrates,  destitute,  and  without  means,  they  had  jurisdiction 

Befwal  to    to  entertain  her  application,  though  the  desertion  took  place  in 

take  hack  wife  Cornwall. 

tctf 0*^01^  Upon  the  question  of  desertion  the  husband  now  appealed. 
Vict,  c,  52,  BtickrdllyQ.C  (Jbo/e  with  him),  for  the  appellant,  contended 
<- 1  (1).  that,  inasmuch  as  the  wife  was  living  at  Exmouth,  away  from 
her  husband,  when  the  refusal  to  maintain  her  occurred,  the 
parties  were  not  living  together,  and  no  desertion  within  the 
meaning  of  sect.  1  of  the  Married  Women  (Maintenance  in  case 
of  Desertion)  Act  1886  was  possible;  that  unless  the  parties 
were  actually  cohabiting  the  husband  could  not  be  charged  with 
desertion ;  and  that  during  a  separation,  though  temporary  and 
by  mutual  consent,  and  for  mutual  convenience,  desertion  could 
not  take  place.  He  relied  upon  Fitzgefaldy  Fitzgerald  (19  L. T. 
Rep.  N.  S.  575 ;  L.  Rep.  1  P.  &  D.  694) ;  Pape  v.  Pape  (20 
Q.  B.  Div.  76)  j  Reg.  v.  Leresche  {ante,  p.  384  j  65  L.  T.  Rep. 
N.  S.  602;  (1891)  2  Q.  B.  418). 

Pitt-Lewis,  Q.C.  and  P.  H.  Pridham  Wippell,  for  the  respon- 
dent, were  not  Called  upon  to  argue. 

LiNDLET,  L.J. — The  question  in  this  case  is,  whether  the 
magistrates  were  right  in  declaring  the  husband  liable  to  pay 
alimony  to  his  wife.  The  Married  Women  (Maintenance  in  case 
of  Desertion)  Act,  1886,  sect.  1,  enacts  as  follows  :  '^  From  and 
after  the  passing  of  this  Act  it  shall  be  lawful  for  any  married 
woman,  who  shall  have  been  deserted  by  her  husband,  to  summon 
her  husband  before  any  two  justices  in  petty  sessions,  or  any 
stipendiary  magistrate,  and  thereupon  such  justices  or  magistrate, 
if  satisiSed  that  the  husband,  being  able  wholly  or  in  part  to 
maintain  his  wife,  or  his  wife  and  family,  has  wilfully  refused  or 
neglected  so  to  do,  and  has  deserted  his  wife,  may  order  that  the 
husband  shall  pay  to  his  wife  such  weekly  sum  not  exceeding 
two  pounds  as  the  justices  or  magistrate  may  consider  to  be  in 
accordance  with  his  means,  and  with  any  means  the  wife  may 
have  for  her  support,  aLd  the  support  of  her  family,  and  the 
payment  of  any  sum  so  ordered  shall  be  enforceable  and  enforced 
against  the  husband  in  the  same  manner  as  the  payment  of  money 
is  enforced  under  an  order  of  afBliatidU  .  .  "  In  order  to 
give  the  magistrates  jurisdiction  to  direct  payment  of  main- 
tenance to  a  wife  who  has  been  left  by  her  husband,  two  thiLgs 
must  be  proved  :  First,  desertion ;  and  secondly,  wilful  refusal 
on  the  part  of  the  husband  to  maintain  his  wife.  As  regards 
wilful  refusal  in  the  present  case,  the  evidence  of  that  is  plain 
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enough.     Aa  regards  desertion  the  facts  of  the  case  are  simple.     Chudur 
[His  Lordship  stated  them^  and  cootinaed  :]     We  are  asked  to     ^  ^- 

say  in  the  face  of  those  facts  that  the  husband  did  not  desert  his         

wife.     To  say  so  woald  be  to  stultify  the  Act.     Mr.  Backnill        1898. 
contends  that  there  can  be  no  desertion  within  the  meaning  of       i™Ta«^ 
the  Act  unless  the  parties  are  living  together  as  man  and  wife  w%fB—De$er- 
when  the  desertion  takes  place.     And  in  support  of  that  con-  Uon—Separti- 
tention  he  relies  on  the  case  of  Beg.  v.  Leresche  (65  L.  T.  Rep.      *ionfoT 
N.  8.  602  ;  (1881)  2  Q.  B.  418).     But  the  facts  of  that  case  were   '^^1^'!!" 
altogether  different  from  the  present^  for  there  the  husband  and    R^fuMl  to 
wife  were  living  apart  under  a  separation  deed.     His  argument  *«*»  ^^  «^« 
turns  on  a  legal  quibble.     A  husband  and  wife  do  not  cease  to  ^*^^|^^ 
live  together,  and  cease  to  cohabit^  merely  because  they  are  not    vict  e.  52, 
in  each  other's  society.     If  a  wife  goes  temporarily   on  a  visit      «•  l  (!)• 
away  from  her  husband  she  does  not  cease  to  cohabit  with  him. 
To  say  that  a  husband  and  wife  have  ceased  to  cohabit  because 
they  do  not  at  the  time  live  together  and  occupy  the  same  bed- 
room  would  be   absurd.     We   should    be    acting    contrary    to 
common  sense  if  we  were  to  disturb  the  judgment  of  the  Court 
below.     The  appeal  must  therefore  be  dismissed  with  costs. 

Smith,  L.J. — The  question  which  we  have  now  to  decide  is 
whether  Mr.  Chudley  had  deserted  his  wife,  and  thus  rendered 
himself  liable  to  be  ordered  to  pay  for  her  maintenance  under  the 
Act  of  1 886.  Authorities  have  been  referred  to  in  which  it  was 
held  that  there  was  no  desertion  where  the  parties  were  uot 
actually  living  together  as  man  and  wife  when  the  desertion  took 
place.  I  ask  myself  whether  in  the  present  case  the  existing 
state  of  cohabitation  came  to  an  end  when  the  husband  and  wife 
separated  by  reason  of  the  wife's  going  to  her  mother's  house  at 
ijixmouth  to  stay  temporarily.  [His  Lordship  stated  the  facts  of 
the  case,  and  continued  :]  I  think  it  would  be  perfectly  monstrous 
for  us  to  say,  in  that  state  ot  facts,  that  the  cohabitation  between 
the  husband  and  wife  had  ceased.  In  my  judgment  the  facts  of 
the  case  show  that  there  was  an  existing  cohabitation  between 
the  husband  and  wife  down  to  the  wife's  visit  to  Exmouth.  And 
I  think  that  that  state  of  cohabitation  continued  up  to  the  time 
when  the  husband  refused  to  take  back  his  wife.  I  think  that 
the  appeal  should  be  dismissed. 

Davby,  L.J. — I  am  of  the  same  opinion,  and  I  should  not 
myself  add  anything  to  what  has  been  already  said  were  it  not  for 
the  cases  which  have  been  cited  in  support  of  this  appeal.  I  do 
not,  however,  think  that  any  of  those  cases  interfere  with  or  place 
any  real  difficulty  in  the  way  of  our  decision  in  the  present  ease. 
As  regards  the  case  of  Reg.  v.  Leresche  {uhi  sup,),  which  was 
relied  upon.  Lopes,  L. J.,  in  delivering  the  judgment  of  the  Court 
of  Appeal,  observed :  '^  As  was  said  in  Fitzgerald  v.  Fitzgerald 
(19  L.  T.  Rep.  N.  S.  575 ;  L.  Rep.  1  P.  &.  D.  694, 697),  desertion 
implies  an  active  withdrawal  from  a  cohabitation  that  exists. 
This  brings  me  to  the  case  now  before  the  court.  The  husband 
and  wife,  at  the  .date  of  the  alleged  desertion,  were  living  apart 
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OHDinxr      ander  a  separation  deed.     Cohabitation  had   ceased  by  mutual 
Cbodjmt      consent.     It  was  therefore  impossible  that  the  husband  could 

'     desert  the  wife.     So  far  this  case  is  governed  by  Pape  v.  Pape 

1898.       (20  Q.  B.  Div.  76)."     I  do  not    understand  the  judgment  of 
„   ,     7     J  Lopes.  L.J.  to  mean  that  cohabitation  ceases  whenever  a  husband 

Huthand  and       j      ./.  i.    .  -  j        j  •  .  ti* 

wif&—DeMr-  ^^d  Wife  are  hvmg  apart^  and  under  any  circumstances.     If  we 

iion—aepara'  look  at  Fitzgerald  v.  Fitzgerald  {vAi  avp,),  we  find  that  no  such 

^^/•^      proposition  as  that  appears  laid  down  there.       In  my   opinioo 

v»niane0—    cohabitation  in  the  present  case  did  exist  in  law^  notwithstanding 

Refusal  to    the  temporary  separation  that  occurred  when  the  wife  went  on  a 

take  hack  wife  visit  to  her  mother^s  bouse  at  Exmouth.     The  husband  refused  to 

wt/tf— S^  50  contribute  to  his  wife's  maintenance,  and  refused  to  take  her  back 

Vict  c,  52,    to  live  with  him.     It  is  a  clear  case  of  desertion.     We  should 

8, 1  0).      stultify  the  Act  if  we  did  not,  in  these  circumstances,  decide  that 

the  husband  had  deserted  his  wife.     The  decision  of  the  court 

below  seems  to  me,  therefore,  quite  right. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Bobinson,  Preston,  and  Stow,  agents 
for  Friend  and  Beal,  Exeter. 

Solicitors  for  the  respondent,    Mear  and  Fowler,  agents  for 
Petherick  and  Sons,  Exeter. 


MIDLAND  CIRCUIT. 

Warwick  Assizes. 

Dec.  12,  1893. 

(Before  Charles,  J.) 

Reg.  v.  Bostock.  (a) 

Assault — Indictment  for  unlawful  and  carnal  knowledge  of  girl 
between  thirteen  and  sixteen,  and  for  indecent  assault— Con'- 
viction  for  common  assault. 

Upon  an  indictm^ent  the  first  count  of  which  charged  the  prisoner 
under  sect.  5  of  the  Criminal  Law  Am^ndm^nt  Act,  1885,  with 
unlawfully  and  carnally  knowing  a  girl  between  the  ages   of 

{a)  Reported  by  J.  P.  Mbllob,  Esq.,  Barrister-at-Law. 
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thirteen  and  sixteen  yea/rsj  and  the  same  cownt  of  which  charged        Bm. 
him  with  an  indecent  assault  upon  the  girl,  Bo«kmm. 

Held,  that  the  prisoner  could  be  conoicted  of  a  common  assault.  

1898. 

('^HARLBS  BOSTOOK  was  tried  upon  an  indictment  the  first    ^J^t- 
^'     count  of  which  charged  that  he  did^  on  the  5th  day  of   Indictment 
October,  1893,  at  Warwick,  unlawfully  and  carnally  know  Lucy  ^'^^^J!^ 
Henrietta  Lapworth,  a  girl  above  the  age  of  thirteen  years  and     ]^nowLdge 
under  the  age  of  sixteen  years.     A  second  count  charged  him  and  indecent 
with  committing  an  indecent  assault  upon  her.  oMatdt-- 

The  facts  proved  showed  that  the  girl  was  fourteen  years  of  £^*^^^Jj^ 
age,  and  was  in  domestic  service  in  the  house  of  the  prisoner's      ofsoult. 
mother.     The  prisoner  in  his  statement  admitted  that  he  had  on 
the  occasion  in  question  gone  to  the  bedside  of  the  girl,  and  had 
attempted  to  pull  down  the  bedclothes,  but  that  she  had  resisted, 
and  he  had  then  gone  away. 

The  jury  found  the  prisoner  guilty  of  common  assault. 

J.  J.  Parfitt,  for  the  prisoner,  submitted  that  that  amounted  to 
a  verdict  of  acquittal. 

Pritchett,  for  the  prosecution,  referred  to  the  case  of  B.  v. 
Guthrie  (L.  Rep.  1  C.  0.  H.  241). 

Ghablbs,  J. — The  point  is  one  of  some  difficulty.  The  prisoner 
is  charged  in  this  indictment  for  that  he  did  unlawfully  and 
carnally  know  Lucy  Henrietta  Lapworth,  and  a  second  count 
charges  him  with  making  an  indecent  assault  upon  her.  The 
verdict  of  the  jury  has  acquitted  him  of  the  offence  charged  in 
the  first  count,  but  has  found  him  guilty  of  a  common  assault. 
The  question  is  whether  that  verdict  can  be  properly  entered  on 
the  indictment  as  it  stands.  It  is  said  that  it  can,  and  the  case 
of  R.  v.  Ghithrie  (L.  Rep.  1  C.  C.  R.  241)  is  cited  in  support. 
That  case  is,  however,  not  entirely  analogous  to  the  present  one. 
In  that  case  the  prisoner  was  indicted  under  sect.  51  of  24  &  25 
Vict.  c.  100,  which  enacts  that  *'  whosoever  shall  unlawfully  and 
carnally  know  and  abuse  any  girl  being  above  the  age  of  ten  years 
and  under  the  age  of  twelve  years  shall  be  guilty  of  a  misde- 
meanour,^' and  which  is  in  terms  precisely  the  same  as  sect.  5  of  the 
Criminal  Law  Amendment  Act,  1885,  with  the  exception  of  the 
alteration  of  the  ages.  On  referring,  however,  to  the  indictment 
in  B.  V.  Ghithrie  I  find  that  it  charged  that  '^  John  Guthrie,  on 
the  24th  day  of  December,  1869,  in  and  upon  one  Margaret 
Davidson,  a  girl  above  the  age  of  ten  years  and  under  the  age  of 
twelve  years,  unlawfully  did  make  an  assault,  and  her  the  said 
Margaret  Davidson  did  then  unlawfully  and  carnally  know.'' 
The  Court  for  Crown  Cases  Reserved  held  that  a  verdict  of 
common  assault  could  be  entered  on  that  indictment,  but  they 
did  so  on  the  ground  that  in  the  iudictmeiit  the  substantive 
common  law  offence  of  an  assault  was  charged  as  well  as  the 
statutory  offence.  The  indictment  in  the  present  case  begins 
with  the  charge  that  the  prisoner  ''  did  unlawfully  and  carnally 
know,"  nothing  being   said  about  the  assault.     The  two  cases. 
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therefore,  are  not  identical.     In  the  case  of  B.  v.  Taylor  (L.  Rep. 

BonoGK.     ^  ^'  ^'  ^'   ^^^)    ^^®  J'^  ^^  found  the  prisoner  gailcy  of  a 

common  assault  on  au  indictment  which  charged  him  in  the  first 

1898.        count  with  unlawful  wounding  and  in  the  second  count  with 
AssavH-     ^^^^^^^S   grievous   bodily   harm.       The   Court   held   that    the 
Indidmeat   verdict  could  be  entered  on  the  ground  that  the  offences  charged 
for  wdawful  were  misdemeanours,  and  that  each  of  them  necessarily  included 
?||^|^^^^    the  lesser  misdemeanour  of  an  assault,  although  it  was  not  alleged 
and  indecent  ^^  express  terms  that  an  assault  had  been  committed.     In  the 
asacMU---    present  case  the  offence  charged  in  the  first  count  may  or  may 
Conviction   j^q^  involve  an  assault.     If  the  girl  consented  there  would  be  no 
oMoli^t^   assault.     If  she  did  not  consent  there  would  be  an  assault.     Con- 
sidering that  according  to  the  prisoner's  own  statement  whatever 
he  did  was  done  against  the  will  of  the  girl,  I  should  not  hesitate 
to  say  that  even  on  the  first  count  the  verdict  of  common  assault 
could  properly  be  entered.     But  any  doubt  that   I  might  have 
felt  is  removed  when  I  come  to  the  second  count.     That  charges 
in  terms  an  indecent  assault,  and  applying  the  principle  of  the 
two  cases  that  I  have  cited  I  am  clearly  of  opinion  that  on  such 
a  count  a  verdict  of  common  assault,  can  be  lawfully  returned.     I 
therefore  hold  that  the  verdict  can  properly  be  entered  on  either 
count. 

His  Lordship  then   sentenced  the   prisoner  to  three    months 
imprisonment  with  hard  labour. 

Solicitor  for  the  prosecution,  W,  B.  Sanderson,  Warwick. 
Solicitors  for  the  defence,  O.  Boddmgton  and  Bond,  Warwick. 


JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Satv/rday,  May,  13,  1893. 

(Present :  The  Right  Hons.  the  Lord  Chancellor  (Herschell), 
Lords  Watson,  and  Morris^  Sir  Richard  Couch^  and  the  Hon. 
G.  Denkan.) 

Ex  parte  Macrea.  (a) 

PETITION   FOR  LEAVE    TO    APPEAL    PROK  THE    HIGH    COURT    FOR   TEE 

NORTH-WEST    PROVINCES,    ALLAHABAD. 

Practice — Leave  to  appeal  in  crimmal  cases^-^Misdirection, 
Although  in  special  and  exceptional  d/rcumata/aceB  leave  to  appeal 

(a)  Reported  by  0.  E.  MAunnr,  Esq.,  Banister-aft-Law. 


_j 
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may  be  granted  in  criminal  cases,  the  Judicial  Committee  MmparU 
will  not  give  leave  to  appeal  merely  on  the  ground  of  Maoma. 
misdirection.  1893. 

''pHIS  was  a  petition  for  special   leave  to  appeal  from  a  judg-    ^|^**Tr 
A      ment  of  the  High  Court  for  the   North- W  est  Provinces  of  Priv^otMdl 
India,  at  Allahabad    (Knox   and   Blair^   JJO>  refusing   leave  to    —Leave  to 
appeal  from  a  conviction  under  sects.  420  and  511  of  the  Indian     o,ppealin 
Penal  Code,  on  the  ground  that  the  learned  judge  who  tried  the   JUjngdirec- 
case  had  misdirected  the  jury.  turn. 

The  facts  appear  in  the  judgment  of  their  Lordships. 

Cowell  and  Bodkin  appeared  for  the  petitioner. 

Their  Lordships^  judgment  was  delivered  by, 

The  Lord  Chancbllob  (Herschell). — Their  Lordships  are  of 
opinion  that  leave  to  appeal  ought  not  to  be  granted  in  this  case. 
The  ground  upon  which  leave  is  asked  is  that,  the  petitioner 
being  indicted  under  sect.  511  of  the  Indian  Penal  Code,  for  an 
attempt  to  cheat,  there  was  no  evidence  of  an  attempt  to  cheat, 
but  only  of  preparation  for  such  au  attempt.  Sect.  511  provides 
that ''  Whoever  attempts  to  commit  an  offence  punishable  by 
this  code  with  transportation  or  imprisonment,  or  to  cause  such 
an  offence  to  be  committed,  and  in  such  attempt  does  any  act 
towards  the  commission  of  the  offence/^  shall  be  punished  in  the 
manner  therein  directed.  The  facts  are,  that  the  petitioner  had 
obtained,  with  a  fraudulent  intent,  as  must  bo  taken  to  the 
fact  after  the  finding  of  the  jury,  letters  of  administration  to  be 
granted,  which  recited  that  a  certain  lost  Government  promissory 
note  was  the  property  of  one  Asad  Ali,  and  further  that  he  had 
with  fraudulent  intent,  sent  those  letters  to  the  Public  Debt 
Office,  as  the  foundation  for  an  application  for  payment  of  the 
money.  The  learned  judge  who  tried  the  case  laid  down  in  his 
charge  to  the  jury,  that  in  order  to  convict  the  prisoner  they  must 
be  satisfied,  not  only  that  he  intended  to  cheat,  but  that  he  had 
done  an  act  towards  that  cheating,  and  the  learned  judge  clearly 
had  in  view  the  distinction  between  preparation  to  commit  an 
offence,  and  acts  towards  the  commission  of  the  offence.  The 
jury  found  the  petitioner  guilty.  Their  Lordships  see  no  reason 
to  believe  that  there  was  any  misdirection  on  the  part  of  the 
learned  judge,  or  that  there  has  been  a  miscarriage  of  justice. 
But  they  do  not  desire  to  dispose  of  the  petition  simply  upon  that 
ground.  If  there  be  any  foundation  for  this  application  it  rests 
upon  this — that  the  learned  judge  did  not  in  his  charge  to  the 
jnry  correctly  construe  sect.  51 1  of  the  Penal  Code,  or  that  he 
left  the  case  to  the  jnry  when  there  was  no  evidence  to  go 
to  them.  In  their  Lordship's  opinion,  if  they  were  to  sanction 
an  appeal  in  the  present  case,  it  would  be  very  difficult 
to  refuse  leave  to  appeal  in  all  cases  in  which  it  could  be 
established  that  there  had  been  a  misdirection  by  the  judge 
who  tried  the  case.  There  are,  no  doubt,  very  special  and 
exceptional   circumstances   in  which  leave  to  appeal  is  granted 
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Bk  parte  in  crimiDal  cases ;    bat  it   woald   be    contrary  to  the   practice 

**^^*-  of  this  boards  and  very  mischievons^  if  any  conntenance  were 

1893.  given  to  the  view   that  an  appeal  would  be  allowed  in  every 

case  in  which  it  conld  be  shown  that  the  learned  jadge    had 

Practice--  misdirected  the  jury. 

Prtvy^OowicU      Solicitors  for  the  petitioner,  Banken,  Ford,  Ford,  and  Chester. 

— Leave  to 

appeal  in 

crinwnal  cases 

— Mitdirec- 

tton. 


JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL. 

July  17,  18,  20,  21,  and  Dec.  12,  1893. 

(Present:  The  Right  Uons.  The  Lobb  Chancellor  (Herschell), 
Lords  Watson,  Halsbubt,  Ashboubnb,  Macnaohten,  Morris^ 
and  Shand.) 

Maein   and  Wife  v.  Attobnbt-Geniral  fob  New  South 

Wales,  (a) 

ON  appeal  fbom  the  supbeke  goubt  of  new  soxtth  wales. 

Admissibility  of  evidence — Evidence  of  crimvnal  acts  other  than 
those  covered  by  the  indictment — Criminal  Law  Amendment  Act 
of  New  South  Wales  (46  Vict.,  No.  17)  s.  42S—'' Bubstantial 
wrong  or  other  miscarriage  ofjusticeJ* 

Evidence  tending  to  show  that  the  a^ccused  ha^  been  guilty  of 
cri/mi/nal  a^cts  other  than  those  covered  by  the  indictment  is 
admissible  in  a  criminal  case  if  it  be  relevant  to  an  issue  before 
the  jv/ry,  as  bearing  upon  the  question  whether  the  act  alleged  in 
the  indictment  was  designed  or  a^ccidental,  or  to  rebut  a  line  of 
defence. 

The  appellants  were  indicted  for  the  murder  of  an  infant  child 
whom  they  had  taken  in  to  nu/rse  upon  payment  of  a  small  sum, 
alleging  that  they  d-esired  to  adopt  it  as  their  oum. 

Held  {affirming  the  judgment  of  the  court  below),  thai  evidence  thai 
several  other  infants  had  been  received  by  tlie  prisoners  on  like 
representaiions,  and  upon  paymsnt  of  sums  inadequaie  to  sup- 
port  them  for  more  than  a  short  time,  and  that  bodies  of  infants 
had  been  found  buried  in  the  gardens  of  several  houses  occupied 
by  the  prisoners,  was  ad/nUssihle. 

Reg  V.  Geering  (18  L.  J.  215,  M.  C.)  approved.  Reg.  v.  Oddy 
(2  Den.  264;  20  L.  J.  198,  M.  C.)  d^tinguished. 

(a)  Reported  by  C.  £.  Maldbn,  Eeq.,  BarrUter-ai-Law. 
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In  a  case  where  material  evidence  has  been  improperly  admitted  the  Makin  and 
New    South  Wales   Criminal  Law  Amendment  Act  (46  Vict.,        ^™ 

No.  17),  s.  423,  which  provides  ''that  no  conviction,  or  judg-  Attornbt- 

ment  thereon,  shall  he  reversed,  arrested,  or  avoided  on  any  case  Gbnbbal  for 

stated,  unless  for  some  substantial  wrong  or  other  miscarriage  of  ^^xa^^^ 

justice,^*  does  not  empower  the  court  to  affirm  a  conviction  if  they        

are  of  opinion  that  there  was  sufficient  evidence  to   support  it        1893. 

independently  of  the  evidence  improperly  admitted,  unless  such  „  "T7 

inadmissible  evidence  was  directed  to  some  merely  formal  matter,  Svidence  — 

AdmisHbiUty 

THIS   was  an    appeal  by  special  leave  from  a    decision    o{ —^^idsnce  os 
the  Sapreme  Court  of  New  South  Wales  affirming  a  con-  ^tH^u^  * 
yiction  of  the  two  appellants  for  murder  upon  a  case  stated.  thoae  charged 

The  case  which  the  learned  judge  (Stephen,  J.)  submitted  -^^pp^i 
stated  that  the  prisoners  were  indicted  before  him  for  the  murder  J^g^i^^^i 
of  Horace  Amber  Murray,  a  second  count  being  added  charging  wnmgGr 
them  with  the  murder  of  an  infant  whose  name  was  unknown.  vnMcarriage 
He  left  the  case  to  the  jury  upon  the  latter,  and  they  returned  a  ^fi^^^^- 
verdict  of  guilty.  The  child  Murray  was  the  illegitimate  child  of 
a  domestic  servant  living  at  Bedfern,  who,  in  June,  1892,  in- 
trusted it  to  the  Makins,  whom  she  knew  as  Hill,  paying  with  it 
a  premium  of  3Z.  The  Makins  were  living  at  109,  George-street, 
Bedfern,  at  the  time  the  arrangement  was  made,  but  Murray  was 
informed  by  the  wife  that  they  were  about  to  remove  to  Hurst- 
rille.  On  the  29th  day  of  June  the  Makins  and  their  family, 
consisting  of  four  daughters  and  a  son,  about  two  years  old, 
removed  to  Burran-street,  M^Donaldstown,  and  whether  on  that 
occasion  they  removed  more  than  one  child  in  addition  to  their 
own  family  it  was  impossible  to  say.  At  the  inquest  one  of  the 
daughters  swore  that  six  children  were  removed,  but  at  the  trial 
she  swore  that  there  were  only  five  removed;  and  while  the 
Makins  resided  in  Burran-street  some  neighbours  saw  only  one  child 
in  long  clothes,  which  they  understood  to  be  a  girl.  On  the  30th 
day  of  June  the  male  prisoner  called  on  Murray  and  told  her  that 
he  had  removed  to  Hurstville,  and  that  her  child  was  quite  well, 
promising  to  bring  it  to  her  the  following  week.  He  promised 
also  to  send  his  address,  which  he  did  not  do,  and  on  Murray 
subsequently  searching  for  Makin  and  his  wife  at  Hurstville 
they  could  not  be  found.  On  the  5th  day  of  July  John  Makin 
showed  a  child  to  a  Mrs.  King,  who  believed  it  to  be  Murray's, 
but  could  not  swear  to  it.  On  the  9th  day  of  Nov.  some  con- 
stables found  the  remains  of  four  infants  in  the  back  yard  of 
109,  George-street,  among  them  being  the  body  of  a  male  child 
from  two  to  nine  weeks  old ;  the  gown  and  shirt  buried  with  it 
being  identified  as  those  in  which  Murray's  baby  had  been 
dressed.  A  minute  portion  of  the  infant's  hair  also  resembled  the 
hair  of  Murray's  child.  Previous  to  the  finding  of  the  four 
infants  in  George-street,  Bedfern,  two  bodies  of  infants  had  been 
discovered,  one  on  the  1 1th  and  the  other  on  the  12th  day  of  October, 
on  the  premises  in  Burran-street,  M^Donaldstown,  where  the  Makins 

VOL.  XVIT.  z   z 


706  CRIMINAL  LAW  CASES. 

Makin  and    had  resided  from  the  end  of  Jane  until  the  middle  of  August. 

^''"        During  the  adjournment  of  an  inquest  on  one  of  those  bodies^ 

Attohmet-    Sarah  Makin^  the  wife^  came  to  her  former  residence  in  Geoi^e- 

Gbnebalfor  street,  Bedfern^  and  told  a  person  residing  there  that  she  had 

Nbw  Sooth  ealled  to  see  about  those  people  who  had  lived  there  before  her; 

that  she  was  a  great  friend  of  theirs,  and  asked  if  the  police  had 

1898.        dug  the  yard  up,  and  whether  any  bodies  had  been  found  in  the 
~7        yard.     Both  the  prisoners  were  examined  at  that  inquest^  and 
Evidct^    they  swore  that  the  only  child  they  had  ever  received  to  nurse 
AdmiBsihUity  was  the  ono  which  they  had  in  Burran-street,  which  was  given  to 
—Evidence  of  them  after  they  arrived  there.    Sarah  Makin  swore  that  none  but 
^^^wSer  *fca»^  her  own  family  were  removed  from  George-street  to  Burran-stre^t. 
ihoee  charged  On  the  2nd  day  of  November  another  body  was  found  buried  in 
--'Appeal     Burran-street ;    and   on   the  8rd  three  additional  bodies  were 
^^^ib^in^i  discovered.    On  the  latter  date  the  prisoners  were  arrested ;  while 
vfrong  or     in  &  coU  John  Makin  told  another  person  that  seven  bodies  had 
miecarriage   been  found^  that  there  was  another  to  be  found,  and  when  it  was 
of  jueiiee.    found  he  should  never  see  daylight  any  more.     He  added  that 
that  was  what  a  man  got  for  obliging  people^  that  he  could  do 
nothing  outside  as  they  were  watching  the  ground  too  closely^ 
that  no  doctor  could  prove  that  he  ever  gave  the  children  any- 
thing, that  he  did  not  care  for  himself,  but  his  children  were 
innocent.     On  the  I2th  day  of   November  the  bones    of  two 
infants   were  found   on  premises  in  Levy-street,   Chippendale, 
where  the  prisoners  had  resided.     In  May,  1892,  Agnea  Ward 
gave  a  child  about  three  months  old  into  the  care  of  the  Makins, 
paying  with  it  a  premium  of  5Z.  John  Makin  told  her  that  he  was 
living  in  Kettle-street,  but  that  he  was  going  to  North  Shore  or 
Balmain.    She  never  saw  the  baby  again,  and. when  she  met  John 
Makin  and  asked  for  the  child,  he  said  that  his  wife  was  away^ 
but  that  he  would  bring  the  child  at  any  time  she  pleased  to 
Dangar-place,  Chippendale.    He  was,  however,  arrested  two  days 
subsequently.    During  the  time  that  the  Makins  were  residing  in 
George-street  and  Burran-street  no  deaths  were  registered  from 
their  addresses.     At  the  trial  the  prisoners  made  no  statement, 
nor  did  they  call  any  evidence.   After  his  summing  up  the  learned 
judge  was  asked  to  reserve  certain  points.     These  were,  that  the 
coroner  was  wrong  in  admitting  evidence  of  the  finding  of  other 
bodies  than  that  of  the  child  supposed  to  be  Horace  Amber 
Murray ;   that  the  coroner  was   also   wrong  in  admitting  the 
evidence  of  certain  witnesses  with  regard  to  their  transactions  with 
the  Makins ;  that  there  was  no  evidence  to  prove  the  identity  of 
a  body  with  that  of  Horace  Amber  Murray ;  and  that  there  was 
no  evidence  of  the  death  or  cause  of  death  of  Horace  Amber 
Murray,  or  that  he  was  murdered.     The  prisoners'  counsel  had 
objected  to  the  reception  of  any  evidence  as  to  other  deaths,  and 
to  the  evidence  of  certain  witnesses  who  had  given  evidence 
before  the  coroner,  and  the  learned  judge  told  the  jury  that  the 
Crown  had  failed  in  their  endeavour  to  establish  the  identity  of 
any  of  the  bodies  found  with  the  children  of  the  witnesses  objected 
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to,  and  that  they  could  not  draw  any  inference  as  to  their  deaths   Makim  aot) 
from  any  such  identification.     He  also  told  them  that  he  should  ™ 

not  regard  the  evidence  as  to  the  borrowing  of  a  pick  and  shovel    Atiobnky. 
from  a  person  named  Hill.     The  questions  which  he  left  to  the  Gbneral  roa 
Superior  Court  were — whether  the   evidence   objected  to  was   ^*^^^^ 

admissible,  and,  if  not,  were  the  prisoners  rightly  convicted;        

and,  even  if  inadmissible,  was  there  evidence  enough  to  sustain        18^3. 
the  conviction  ?  ^  Pra^t{^ 

Fiillarton,  Q.C.  and  Cunningham,  for  the  appellants,  admitted    Evideriee— 
that  the  child  for  the  murder  of  which  they  were  convicted  was  Admissibility 
Murray's  child,  but  urged  that  the  evidence  as  to  all  the  other  ^f^^^^^f 
cases  was  inadmissible.     To  admit  that  class  of  evidence  would    qd^  t}^an 
open   the  whole  past  life   of  the  accused.     There  was  a  sub-  those  charged 
stantial  miscarriage  of  justice  within  the  meaning  of  the  Colonial     -^Appeal 
Criminal  Law  Amendment  Act  (46  Vict.  No.  17),  s.  423.  -HSwbrtaniSl 

The  authorities  referred  to  are  set  out  in  the  judgment.  wrong  or 

Sir  K  Clarke,  Q.C,  Poland,  Q.C,  Gluer,  and  R.  H.  Long  '^jf^?^^* 
Innes,  for  the  respondent,  argued  that  the  evidence  was  admis-  ^^  '^***  *^* 
sible  to  negative  the  theory  that  the  death  was  caused  by 
accident.  Apart  from  the  evidence  objected  to  there  was  evi* 
dence  sufficient  to  support  the  conviction,  and  therefore  the 
Court  were  right  in  affirming  it  under  the  provisions  of  the 
Colonial  Statute  (46  Vict.  No.  17),  s.  423. 

FuHarton,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  the  Lord  Chancellor 
said  that  their  Lordships  were  of  opinion  that  the  evidence 
was  admissible,  and  that  they  would  give  their  reasons,  and 
also  their  opinion  on  the  construction  of  the  statute,  at  a  later 
date. 

Dec.  12. — ^Their  Lordships'  reasons  were  stated  by  the  Lord 
Chancellor  (Herschell)  as  follows : — The  appellants  in  this 
case  were  tried  and  found  guilty  at  the  Sydney  Gaol  Delivery 
held  at  Darlinghurst,  of  the  murder  of  the  infant  child  of  one 
Amber  Murray.  The  learned  judge  before  whom  the  case  was 
tried  deferred  passing  sentence  until  after  the  argument  of  the 
special  case,  which  he  stated  for  the  opinion  of  the  Supreme 
Court  of  New  South  Wales.  The  points  reserved  by  the  learned 
judge  were  :  first,  that  his  Honour  was  wrong  in  admitting 
evidence  of  the  finding  of  other  bodies  than  the  body  of  the  child 
alleged  to  be  Horace  Amber  Murray  ;  secondly,  that  his  Honour 
was  wrong  in  admitting  the  evidence  of  Florence  Risby,  Mary 
Stacey,  Agnes  Todd,  Agnes  Ward,  and  Mrs.  Sutherland ; 
thirdly,  that  there  was  no  evidence  to  prove  the  identity  of  the 
body  marked  D.  with  that  of  Horace  Amber  Murray;  fourthly, 
that  there  was  no  evidence  of  the  death  or  cause  of  death  of 
Horace  Amber  Murray,  or  that  he  was  murdered.  The  questions 
for  the  Court  were,  whether  the  evidence  objected  to  was  admis- 
sible, and,  if  not,  were  the  prisoners  rightly  convicted  ?  and  even 
if  inadmissible,  was  there  evidence  sufficient  to  sustain  the  con- 
viction ?     On  the  argument  of  the  special  case  the  third  point 

z  z  2 
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Makin  avd    was  abandoned  by  tbo  learned  coansel  for  tbe  prisoners.     On 

^°*       the  other  points  the  judgment  was  in  favour  of   the  Crown. 

Attornet-    Special  leave  was  granted  to  appeal  to  this  Board  from  the  judg- 

Obnicbal  fob  ment  of  the  Supreme  Court  of  New  South  Wales^  some  of  the 

N^  South   questions    raised    being    of    grave    and    general    importance. 

At   the  close   of  the   argument    before   their  Lordships    they 

1893.        intimated    that    they    would    advise    Her   Majesty    that     the 
~r        appeal  should   be  dismissed,  and  that  they  would  state  their 
EvideMe^    reasons    for    this    advice  on   a    future   occasion.      There    can 
AdnUsnbiUty  be  no  doubt  in  their  Lordships'  opinion  that  there  was   ample 
—Evidence  of  evidence  to  go  to  the  jury  that  the  infant  was  murdered.    Indeed. 
other  than    *^*^  point  was  scarcely  contested  in  the  argument  of  the  learned 
those  charged  counsel  for  the  appellants.     The  question  which  their  Lordships 
—Appeal     liad  to  determine  was  the  admissibility  of  the  evidence  relating  to 
^aub^M  *^®  fiiiding  of  the  other  bodies  and  to  the  fact  that  other  children 
wrong  or     had  been  intrusted  to  the  appellants.    In  their  Lordships'  opinion 
miacarriage   the  principles  which  must  govern  the  decision  of  the  case  are 
of  justice,     clear,  though  the  application  of  them  is  by  no  means  free  from 
difficulty.     It  is  undoubtedly  not  competent  for  the  prosecution 
to  adduce  evidence  tending  to  show  that  the  accused  has  been 
guilty  of  criminal  acts  other  than  those  covered  by  the  indictment, 
for  the  purpose  of  leading  to  the  conclusion  that  the  accused  is  a 
person  likely  from  his  criminal  conduct  or  character  to  have  com- 
mitted the  ofEence  for  which  he  is  being  tried.     On  the  other 
hand,  the  mere  fact  that  the  evidence  adduced  tends  to  show  the 
commission  of  other  crimes  does  not  render  it  inadmissible  if  it 
be  relevant  to  an  issue  before  the  jury,  and  it  may  be  so  relevant 
if  it  bears  upon  the  question  whether  the  acts  alleged  to  constitute 
the  crime  charged  in  the  indictment  were  designed  or  accidental, 
or  to  rebut  a  defence  which  would  otherwise  be  open  to  the 
accused.     The  statement  of  these  general  principles  is  easy,  bnt 
it  is  obvious   that  it  may  often  be  very  difficult  to  draw  the 
line  and  to  decide  whether  a  particular  piece  of  evidence  is  on  the 
one  side  or  the  other.    The  principles  which  their  Lordships  have 
indicated  appear  to  be  on  the  whole  consistent  with  the  current 
of  authority  bearing  on  the  point,  though  it  cannot  be  denied  that 
the  decisions  have  not  always  been  completely  in  accord     The 
leading  authority  relied  on  by  the  Crown  was  the  case  of  Beg.  v. 
Gearing  (18  L.  J.  215,  M.  C.)  where  on  the  trial  of  a  prisoner  for 
the  murder  of  her  husband  by  administering  arsenic  evidence  was 
tendered,  with  the  view  of  showing  that  two  sons  of  the  prisoner 
who  had  formed   part  of  the  same  family,  and  for  whom  the 
prisoner  had  cooked  food  as  well  as  for  her  husband,  had  died  of 
poison,  the  symptoms  in  all  these  cases  being  the  same.     The 
evidence  was  admitted  by  Pollock,  C.B.,  who  tried  the  case;  he 
held  that  it  was  admissible,  inasmuch  as  its  tendency  was  to  prove 
that  the  death  of  the  husband  was  occasioned  by  arsenic,  and  was 
relevant  to  the  question  whether  such  taking  was  accidental  or 
not.     The  Chief  Baron  refused  to  reserve  the  point  for  the  con- 
sideration of  the  judges,  intimating  that  Alderson,  B.  and  Tal- 
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foard,  J.  concnrred  with  him  in  his  opinion.     This   antboritj   Miun  akd 
has  been  followed  in  several  snbseqaent  cases.     And  in  the  case       ^"' 
of  Beg.  V.  Doasett  (2  Carr.  &  Kir.  306)^  which  was  tried  a  few    attobkkt. 
years  previonsly^  the  same  view  was  acted  upon  by  Maole,  J.  on  Gbmbral  fob 
a  trial  for  arson^  where  it  appeared  that  a  rick  of  wheat-straw  was  ^^^^^ 

set  on  fire  by    the  prisoner   having    fired    a  gan  near   to  it.        ' 

Evidence  was  admitted  to  show  that  the  rick  had  been  on  fire  the        1898. 
previous  day,  and  that  the  prisoner  was  then  close  to  it  with  a  gun    pJIT" 
in  his  hand.     Maule^  J;  said  :  '^  Although  the  evidence  offered    Evidence^ 
may  be  proof  of  another  felony,  that   circumstance   does  not  AdmiagibiUty 
render  it    inadmissible,    if   the  evidence  be   otherwise  receiv-  — ^^^^•»<'«  ^ 
able.     In    many   cases   it   is   an    important   question    whether  ^^^^^^^^^ 
a  thing  was  done  accidentally  or  wilfully/'    The  only  subsequent  those  charged 
case  to  which  their  Lordships  think  it  necessary  to  refer  specific  _T"'^M»«<»^ 
cally  is  that  of  Reg.  y.  Gray  (4  Pos.  &  Fin.  1102),  where  on  al^^^^^^^^^ 
trial  for  arson  with  intent  to  defraud  an   insurance  company,     wrong  or 
Willes,  J.  admitted  evidence  that  the  prisoner  had  made  claims  mitcarriage 
on  two  other  insurance  companies,  in  respect  of  fires  which  had    ^f  3"^^^* 
occurred  in  two  other  houses  which  he  had  occupied  previously 
and  in  succession,  for  the  purpose  of  showing  that  the  fire  which 
formed  the  subject  of  the  trial  was  the  result  of  design  and  not 
of  accident.     The  learned  judge,  after  consulting  Martin,  B., 
refused  to  reserve  the  point  for  the  consideration  of  the  Court  for 
Crown  Cases  Reserved.     The  fact  that  the  learned  judge  took 
this  course  after  consulting  Martin,  B.,  is  important,  because  a 
decision  of  that  learned  judge  was  mainly  relied  on  in  opposition 
to  the  authorities  to  which  attention  has  been  drawn.     The  case 
referred  to  is  that  of  Reg.  v.  Winslow  (8  Cox  C.  C.  397),  which  it 
certainly  seems  difficult  to  reconcile  with  Reg.  v.  Geering;  but,  in 
view  of  the  circumstance  to  which  attention  has  been  called,  it 
cannot  be  regarded  as  certain  that  Martin,  B.  deliberately  dis- 
sented from  the  view  which  was  adopted  in  Reg.  v.  Geering  and 
other  cases.     The  learned  counsel  for  the  appellants  placed  much 
reliance  on  the  case  of  Reg.  v.  Oddy  (2  Denison's  Crown  Cases 
Reserved,  p.  264),  the  only  one  which  has  been  considered  by 
the  Court  for  Crown  Cases  Reserved.     It  was  there  held  that  on 
the  trial  of  an  indictment  containing  counts  for  stealing,  and  for 
receiving  the  property  knowing  it  to  be  stolen,  evidence  of  the 
possession  by  the  prisoner  of  other  property  stolen  some  time 
before  from  other  persons  was  not  admissible  upon  the  count  for 
receiving  with  guilty  knowledge,  in  respect  of  which  alone  it  had 
been  admitted  by  the  Recorder.     Lord  Campbell  said  that  in  his 
opinion  there  was  no  more  ground  for  admitting  the  evidence 
under  the  third  count  (for  receiving)  than  under  the  first  or 
second  (for  stealing).     Under  the  two  latter  it  would  have  been 
evidence  of  the  prisoner  being  a  bad  man,  and  likely  to  commit 
the  offence  there  charged.     So  under  the  third  count  the  evidence 
would  only  show  the  prisoner  to  be  a  bad  man  ;  it  would  not  be 
direct  evidence  of  the  particular  fact  in  issue.    Alderson,  B.  in 
his  judgment  said  that  the  evidence  merely  went  to  show  that  the 
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Maki^t  and    prisoner  was  m  possession  of  other  property  which  had  been 

^"^^'^        stolen  in  the  previous  December,  and  not  that  he  had  received 

ATroRNxr.    ^^^^  property  knowing  it  to  he  stolen ;  that  the  mere  possession 

Gbnbral  for  of  stolen  property  was  evidence  prima  fadey  not  of  receiving, 

Nbw  South   \^^^  Qf  stealing,  and  to  admit  such  evidence  in  the  case  before 

'      him  would  be  to  allow  a  prosecutor,  in  order  to  make  out  that  a 

1893.        prisoner  had  received  property,  with  a  guilty  knowledge,  which 

"~  __    had  been  stolen  in  March,  to  show  that  the  prisoner  had  in  the 

Evidence^    December  previously  stolen  some  property  from  another  place, 

Admissibility  and  belonging  to  other  persons.     In  other  words,  they  were 

—Evidence  qf  ^gked   to  say  that,  in  order   to  show  that   the  prisoner   had 

^Oier^tJMn'  committed  one  felony,  the  prosecutor  might  prove  that  he  com- 

those  charged  mitted  a  totally  different  felony  some  time  before.     Their  Lord- 

-- Appeal     ships  do  not  think  that  tho  judgments  in  Beg,  v.  Oddy  at  all  con- 

^SuhsUnUial  ^^^  ^i^^  the  judgment  in  Reg,  v.  Geering  and  the  other  cases 

wrong  or     referred  to.     Their  Lordships  do  not  think  it  necessary  to  enter 

miscarriage    npon  a  detailed  examination  of  the  evidence  in  the  present  case. 

qf  justice,     rpi^Q  prisoners  had  alleged  that  they  had  received  only  one  child 

to  nurse ;  that  they  had  received  10^.  a  week  whilst  it  was  under 

their  care,  and  that  after  a  few  weeks  it  was  given  back  to  the 

parents.     When  the  infant  with  whose  murder  the  appellants 

were  charged  was  received  from  the  mother  she  stated  that  she  had 

a  child  for  them  to  adopt.     Mrs.  Makin  said  that  she  would  take 

the  child,  and  Makin  said  that  they  would  bring  it  up  as  their 

own  and  educate  it,  and  that  he  would  take  it  because  Mrs. 

Makin  had  lost  a  child  of  her  own  two  years  old.     Makin  said 

that  he  did  not  want  any  clothing ;  they  had  plenty  of  their  own. 

The  mother  said  that  she  did  not  mind  his  getting  SI,  premium  so 

long  as  he  took  care  of  the  child.     The  representation  was  that 

the  prisoners   were  willing  to  take  the    child   on   payment  of 

the  small  sum  of  31,,  inasmuch  as  they  desired  to  a^opt  it  as 

their  own.     Uoder  these  circumstances  their  Lordships  cannot 

see  that  it  was  irrelevant  to  the  issue  to  be  tried  by  the  jury  that 

several  other  infants  had  been  received  from  their  mothers  on 

like  representations,  and  upon  payment  of  a  sum  inadequate  for 

the  support  of  the  child  for  more  than  a  very  limited  period,  or 

that  the  bodies  of  infants  had  been  found   buried  in  a  similar 

manner  in   the   gardens    of   several   houses   occupied    by   the 

prisoners.     In  addition  to  the  question   whether  the  evidence 

objected  to  in  the  present  case  was  admissible  the  learned  judge 

(as  has  been  stated)  reserved  for  the  opinion  of  the  Supreme 

Court  the   further  questions,   whether  if   not    admissible    the 

prisoners   were   rightly   convicted,    and,  even    if   inadmissible, 

whether  there  was  evidence  sufficient  to  sustain  the  conviction. 

These  questions,  and  the  point  of  law  raised  by  them,  were  fully 

argued  before  their  Lordships,  and   although  their   Lordships 

having  arrived  at  the  conclusion  that  the  evidence  was  admissible 

it  became  unnecessary  for  the  determination  of  the  appeal  to 

decid.e  them,  their  Lordships  think  it  right  to  state  the  opinion 

which  they  formed  upon  the  important  question  of  law  inyolyed. 
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It  was  considered  by  the  Sapreme  Court  of  New  South  Wales  in   Makw  and 
the  case  o{  Beg.  v  M'Leod  (11  New  South  Wales  L.  R.  218)  and        ^™ 
led  to  a  difference  of  opinion  amongst  the  learned  judges.     That    AnoRxxr. 
case   was  brought  by  appeal  to   this  Board  with  the  view   of  Obnbeal  for 
obtaining  its  opinion  upon  the  point.  The  case  was,  however,  deter-   ^^  ^tjtel 

mined   by  their  Lordships   upon   other   grounds:    {McLeod  v.        * 

Attorney-General  of  New  South  Wales^  ante,  p.  341 ;  65  L.  T.  Rep.        1893. 
N.  S.  321;  (1891)  A.  C.  455.)     The  point  of  law  involved  is,    p^^_ 
whether  where  the  judge  who  tries  a  case  reserves  for  the  opinion  of   Evid^— 
the  Court  the  question  whether  evidence  was  improperly  admitted.  Admissibility 
and  the  Court  comes  to  the  conclusion  that  it  was  not  legally  — ^^.<*«w««  of 
admissible,  the  Court  can  nevertheless  aflSrmthe  judgment  if  it  ^th^tl^ 
is  of  opinion  that  there  was  sufficient  evidence  to  support  the  those  charged 
conviction,  independently  of  the  evidence  improperly  admitted,     -^Appeal 
and  that  the  accused  was  guilty  of  the  offence  with  which  he  was  ^^sU^^ 
charged.     It  was  admitted  that  it  would  not  be  competent  for     wrong  or 
the  Court  to  take  this  course  at  common  law,  but  it  was  contended    fniscarrictge 
that  sect.  423  of  the  Criminal  Law  Amendment  Act  of  1888  (46     ^fi"^^^- 
Vict.  No.  17)  empowered,  if  even  it  did  not  compel,  the  Court 
to  do  so.     That    section   is   in   these   terms :  ^'  The  judge  by 
whom  any  such  question  is  reserved  shall  as  soon  as  practicable 
state  a  case  setting  forth  the  same  with  the  facts  and  circumstances 
out  of  which  every  such  question  arose,  and  shall  transmit  such 
case  to  the  judges  of  the  Supreme  Court,  who  shall  determine  the 
questions,  and  may  affirm,  amend,  or  reverse  the  judgment  given, 
or  avoid  or  arrest  the  same,  or  may  order  an  entry  to  be  made  on 
the  record  that  the  person  convicted  ought  not  to  have  been  con- 
victed,   or  may  make  such    other    order    as  justice    requires. 
Provided    that    no  conviction   or  judgment  thereon    shall    be 
reversed,  arrested,  or  avoided  on  any  case  so  stated,  unless  for 
some  substantial  wrong  or  other  miscarriage  ofjustice.^'  Reliance 
was  of  course  placed  upon  the  language  of  the  proviso.     It  was 
said  that,  if  without  the  inadmissible  evidence  there  were  evi- 
dence sufficient  to  sustain  the  verdict,  and  to   show  that  the 
accused  was  guilty,  there  has  been  no  substantial  wrong  or  other 
miscarriage  of  justice.     It  is  obvious  that  the  construction  con- 
tended for  transfers  from  the  jury  to  the  court  the  determination 
of  the  question  whether  the  evidence,  that  is  to  say,  what  the  law 
regards  as  evidence,  established  the  guilt  of  the  accused;  the 
result  is  that,  in  a  case  where  the  accased  has  the  right  to  have 
his  guilt  or  innocence  tried  by  a  jury,  the  judgment  passed  upon 
him  is  made  to  depend  not  on  the  finding  of  the  jury  but  on  the 
decision  of  the  Court.     The  judges  are  in  truth  substituted  for 
the  jury,  the  verdict  becomes  theirs  and  theirs  alone,  and  is 
arrived  at  upon  a  perusal  of  the  evidence  without  any  opportunity 
of  seeing  the  demeanour  of  the  witnesses  and  weighing  the  evi- 
dence with  the  assistance  which  this  affords.     It  is  impossible  to 
deny  that  such  a  change  of  the  law  would  be  a  very  serious  one, 
and  that  the  construction  which  their  Lordships  are  invited  to 
put  upon  the  enactment  would  gravely  affect  the  much  cherished 
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Makin  Am)    right  of  trial  by  jary  in  criminal  cases.     The  evidence  improperly 

^'^        admitted  might  have   chiefly   influenced  the  jury   to  return  a 

Attormet.    verdict  of  guilty^   and   the  rest  of  the  evidence  which  might 

Qbmbilal  roB  appear  to  the  court  sufficient  to  support  the  conviction  might 

^  Wxm^   tfl-ve  been  reasonably  disbelieved  by   the  jury  in  view  of  the 

demeanour  of  the  witnesses.     Yet  the  court  might  under  such 

1893.        circumstances  be  justified  or  even  consider  themselves  bound  to 
~7  __    let  the  judgment  and  sentence  stand.     These  are  startling  conse- 
Evidence—    q^iei^ces,   which  strongly   tend    in   their  Lordships'  opinion  to 
Admisaibility  show^  that  the  language  used  in  the  proviso  was  not  intended 
•^Evidence  of  ^Q  apply  to  circumstances   such  as  those  under   consideration. 
^^thert)^'  Their   Lordships   do   not  think   that  it  can  properly   be   said 
ihose  charged  that  there  has  been  no  substantial   wrong  or  miscarriage  of 
•-■Appeal    justice,  where  on  a  point  material  to  the  guilt  or  innocence  of 
^BubsiantM  *^®    accused    the   jury   have,    notwithstanding  objection,   been 
wrmgor     invited  by  the  judge  to  consider  in   arriving  at  their  verdict 
muearrtoytf    matters  which  ought  not  to  have  been  submitted  to  them.     In 
of  justice,     their  Lordships'  opinion    substantial  wrong  would   be  done  to 
the  accused  if  he  were  deprived  of  the  verdict  of  a  jury  on  the 
facts  proved  by  legal  evidence,  and  there  were  substituted  for  it 
the  verdict  of  the  Court  founded  merely  upon  a  perusal  of  the  evi- 
dence.    It  need  scarcely  be  said  that  there  is  ample  scope  for  the 
operation  of  the  proviso  withoat  applying  it  in  the  manner  con- 
tended  for.     Their  Lordships  desire  to  guard  themselves  against 
being  supposed  to  determine  that  the  proviso  may  not  be  relied 
on  in  cases  where  it  is  impossible  to  suppose  that  the  evidence 
improperly  admitted  can  have  had  any  influence  on  the  verdict 
of  the  jury,  as  for  example  where  some  merely  formal  matter  not 
bearing  directly  on  the  guilt  or  innocence  of  the  accused  has 
been  proved  by  other  than  legal  evidence. 

Solicitors  for  the  appellants,  Yeilding,  Piper,  and  TallcicJc. 
Solicitors  for  the  respondent^  Want  and  Co. 
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CENTRAL  CRIMINAL  COURT. 

June,  1893. 

(Before  the  Common  Sebjeant.) 

Reg.  v.  Mackat  and  Ball,  (a) 

Practice — Indictment — Receiving  goods  obtained  by  false  pretences 
(24  ^  25  Vict.  c.  96,  ss,  88  and  95) — Necessity  of  setting  out 
specific  false  pretences. 

In  an  indictment  under  24  ^  25  Vict  c.  96,  s.  95,  for  knowingly 
receiving  goods  obtained  by  false  pretences  under  sect,  88,  it  is 
necessary  to  set  out  the  false  pretences  by  which  the  goods  were 
obtained, 

BOTH  prisoners  were  jointly  indicted  in  coants  1,  2,  4,  and  5 
for  nnlawfnlly  obtaining  by  false  pretences  certain  bags 
of  sagar  from  persons  trading  as  Joseph  Traves  and  Sons,  with 
intent  to  defraud. 

In  two  counts  of  the  indictment,  namely,  counts  3  and  6,  the 
prisoner  Ball  was  separately  indicted  under  24  &  25  Vict.  c.  95, 
for  unlawfully  receiving  the  said  bags  of  sugar  knowing  them  to 
have  been  obtained  by  false  pretences,  and  with  intent  to 
defraud.  The  false  pretences  were  duly  set  out  in  counts  1,  2, 
4,  and  5,  but  in  the  counts  for  receiving,  namely,  3  and  6,  the 
false  pretences  were  not  set  out. 

Before  the  defendants  pleaded  to  the  indictment, 
Arthur  Gill,  for  the  prisoner  Ball,  moved  to  quash  counts 
3  and  6  upon  the  ground  that  the  false  pretences  alleged  therein 
were  not  set  out.  It  has  never  been  doubted  that  in  an  indictment 
for  obtaining  goods  by  false  pretences  it  is  necessary  to  specify 
the  false  pretences  :  (Rex  v.  Mason,  2  T.  R.  581.)  They  should 
be  set  out  in  order  that  the  court  may  see  what  they  are,  and 
whether  they  come  within  the  statute :  {Fuller's  case,  2  East 
P.  C.  c.  18,  s.  13.)  The  same  principle  equally  applies  to  an 
indictment  under  sect.  95.  All  defences  open  te  the  person 
alleged  to  have  obtained  the  goods  are  equally  open  to  the 
person  charged  with  receiving,  because  it  is  necessary  to  prove 
an  offence  under  sect.  88  before  proceeding  to  prove  the  offence 
under  sect.  95.  There  is  express  authority  in  point  of  g^at 
weight,  namely,  Reg.  v.  Hill,  Gloucester  Spring  Assizes,  1851 
(see  Russell  on  Crimes,  5th  edit.,  p.  482)  which  was  an  indict- 
ment under  the  repealed  statute  11  Geo.  4,  c.  29,  s.  55,  of  which 
24  &  25  Vict.  0.  96,  s.  95,  as  far  as  this  point  is  concerned,  ia  a 
re-enactment.  In  that  case  Greaves,  Q.C,  the  eminent  draughts- 
man of  the  Criminal  Consolidation  Act,  1861,  held  the  indict- 

(a)  Reported  by  Abthub  E.  Gill,  Esq.,  Barrister-at-Law 
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Rn.  ment  bad  on  motion  to  quash  or  demurrer  for  not  setting  out 

^.     ^*  the  false  pretences.      This   decision   was   delivered  after   con- 

Balu  Bultation  with  Patterson  and  Talfourd^  JJ.^  who  it  is  stated 

were  both  very  clearly  of  opinion  that  the  indictment  was  bad. 

1898.  j^  ia  ijpqq  ^Iji^^  ijj  IjIjq  precedent  given  in  Archbold's  Criminal 

Praetiee--    Pleadings  the  false  pretences  are  not  set  out^  bat  that  precedent 

Indictment—  Cannot  be  regarded  as  trustworthy^  as  it  does  not  even  allege  an 

^^        obtaining  of  the  goods  /*  with  intent  to  defraud/'  which  must  be 

^^BeceivvnT  ^^^^  ^^^^  ^^^  proved.     The  question  arose  incidentally  in  Beg. 

goods  obtained  y»  Goldsmith  (L.  Bep.  2  C.  C.  B.  75;  42  L.  J.  94,  M.  G.)-     But 

by—Nece$iity  in  that  case  the  objection  was  not  taken  until  after  plea  pleaded^ 

^"^p^^u^^  so  that  the  defect  was  cured  by  verdict  under  7  Geo.  4,  c.  64, 

24  ^  25  Vict  8.  21,  and  in  accordance  with  the  common  law  principle  laid 

c.  96,  M.  88    down  in  Seyman  v.  The  Qiieen  (L.  Kep.  8  Q.  B.  103),  inasmuch 

**"*  ^^'      as  the  indictment  followed  the  words  of  the  statute. 

0.  F,  Gill,  for  the  Crown,  contended  that  it  was  unnecessary  to 
set  out  the  false  pretences.  It  was  not  the  usual  practice  to 
do  so,  and  the  dicta  in  Beg.  v.  Goldsmith,  as  far  as  they  went, 
were  favourable  to  that  view.  It  was  not  necessary  to  bring 
home  to  the  receiver  knowledge  of  the  precise  circamstances 
under  which  the  goods  were  obtained,  provided  that  he  received 
them  under  such  circumstances  as  must  have  led  him  to  the 
conclusion  that  they  had  been  improperly  come  by.  If  it  was 
necessary  to  set  out  the  false  pretenceSi  and  allege  that  the 
receiver  knew  that  the  goods  had  been  so  obtained,  it  would  be 
necessary  also  to  prove  it.  But  it  would  be  as  a  rule  impossible 
to  fix  the  receiver  with  knowledge  of  specific  false  pretences 
made  in  his  absence.  The  section  would  thus  be  rendered 
nugatory. 

Arthur  Gill  in  reply. — Beg.  v.  Hill  was  not  cited  in  the 
argument  in  Beg.  v.  Goldsmith,  and  in  the  latter  case  Bram- 
well,  B.  said:  '^Had  the  present  objection  been  taken  on 
demurrer  or  motion  to  quash,  I  am  not  prepared  to  say  the  count 
would  have  been  good.^'  Setting  out  the  false  pretences  does 
not  involve  the  averment  that  the  receiver  knew  the  specific 
false  pretences.  After  reciting  that  the  goods  were  obtained  by 
certain  specified  false  pretences,  the  indictment  would  conclude 
by  stating  that  the  defendant  '^  unlawfully  received  and  had  the 
goods  so  as  aforesaid  unlawfully  obtained  from  the  said  , 

well  knowing  the  same  to  have  been  obtained  by  false  pretences^'' 
not  ^'  by  the  said  false  pretences.^' 

The  Common  Sbsjeant. — ^Nothing  appears  to  have  happened 
to  change  the  law  as  laid  down  in  Beg.  v.  Hill,  which  was  decided 
by  a  very  great  authority.  I  shall,  therefore,  follow  that  decision, 
and  quash  counts  8  and  6. 

Ball  pleaded  not  guilty  to  the  other  counts  upon  which  no 
evidence  was  offered  against  him,  and  he  was  acquitted. 

Verdict,  not  guilty. 
.  Solicitors  for  th^  prosecution,  Wontner  and  Sons. 
Solicitor  for  the  defence.  Solicitors  to  the  Treaswry. 
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OXFORD   CIRCUIT. 

WOECESTEE   SpEINQ  AsSIZES. 

Thursday,  Feb.  6,  1894. 

(Before  Lord  Coleeidqe^  C.J.) 

Reg.  V,  Paedoe.  (a) 

Arson — Setting  fire  to  dwelling-house ,    a  person  being  therein — 

24  ^  25  Vict.  c.  97,  ss.  2,   7. 

A  prisoner  may  be  indicted  under  24  ^  25  Vict.  c.  97,  s.  2,  with 
setting  fire  to  a  dwelling-house y  a  person  being  therein  ;  though 
the  prisoner  himself ,  who  set  fire  to  the  house,  is  the  only  person 
therein  at  the  time. 

SAMUEL  PARDOB  was  indicted  under  24  &  25  Vict.  c.  97, 
88. 2,  7,  ''  for  that  he  feloniously,  unlawfully,  and  maliciously 
did  set  fire  to  two  window  curtains  then  being  in  a  certain 
building,  to  wit,  a  dwelling-house  in  possession  of  him,  the  said 
Samuel  Pardee,  a  certain  person,  to  wit,  the  said  Samuel  Pardee, 
then  being  in  the  said  dwelling-house.^' 

The  prisoner  pleaded  guilty  to  the  charge. 

B.  H,  Amphlett  for  the  prosecution. — ^As  the  prisoner  is  unde- 
fended, I  think  it  right  to  draw  your  Lordship's  attention  to  the 
fact,  that  the  offence  charged  is  that  the  prisoner  set  fire  to  a 
dwelling-house,  a  person  being  therein,  under  24  &  25  Vict. 
c.  97,  s.  3,  the  person  therein  being  the  prisoner  himself.  It  is 
perhaps  arguable  that  the  statute  meant  to  refer  to  a  person 
inside  the  dwelling-house  other  than  the  prisoner. 

Lord  Coleeidoe,  C.J. — The  charge  may  be  supported  though 
the  '^  person  therein  *'  is  the  prisoner  himself. 

Sentence,  eight  months  with  hard  labour. 

(a)  Reported  by  Edwabd  J.  Gibbons,  Esq.,  Barrister-ftt^Law. 
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Saturday,  Dec.  16,  1893. 

(Before  Lord  Colissidgb,  C.  J.,  Mathew,  Gbanthak,  Lawbakcs^ 

and  Collins,  JJ.) 

Rbg.  v.  Ttbell.  (a) 

Aiding  and  abetting — Soliciting  and  inciting — Offence  against 
Criminal  Law  Amendment  Act,  1885 — Criminality  of  girl  under 
sixteen — 48  ^  49  Vict,  c,  69,  s,  5. 

A  girl  under  the  age  of  sixteen  cannot  be  convicted  of  aiding  and 
abetting  the  commission  upon  herself  of  an  offence  against  the 
Criminal  Law  Amendment  Act,  1885,  nor  can  she  be  convicted 
of  soliciting  and  inciting  a  male  person  to  commit  sv^h  an  offence 
upon  her. 

CASE  stated  by  Robert  Malcolm  Kerr,  Esq.,  one  of  the  com- 
missioners of  the  Central  Criminal  Court,  for  the  considera- 
tion of  the  Court  for  Crown  Cases  Reserved  as  follows : — 

Jane  Tyrell  was,  on  the  15th  day  of  September,  1893, 
arraigned  before  me  and  pleaded  not  guilty  to  the  following 
indictment  : 

Central  GrimiDal  Court  to  wit.  The  jarors  for  onr  lady  the  Queen,  upon  their  oath, 
present  that  Jane  Tyrell,  on  the  thirteenth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-three,  at  the  parish  of  St.  Panoras,  in  the  county  of 
London,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did  aid,  abet,  oonziBel, 
and  procure  the  commission  by  one  Thomas  Froud,  of  a  certain  misdemeanour,  by 
him  Uie  said  Thomas  Froud,  then  committed,  that  is  to  say,  for  that  he  the  said 
Thomas  Froud,  on  the  day  and  year  aforesaid,  at  the  parish,  in  the  county,  and 
within  the  jurisdiction  aforesaid,  in  and  upon  the  said  Jane  Tyrell,  a  girl  above  the 
age  of  thirteen  years,  and  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  thirteen 
years  and  eight  months  or  thereabouts,  unlawfully  did  make  an  assault,  and  her  the 
said  Jane  Tyrell  did  then  unlawfully  and  carnally  know,  against  the  form  of  th« 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  Crown  and  dignity. 

Second  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Jane  Tyrell,  on  the  day  and  year  aforesaid,  at  the  parish,  in  the 
county,  and  within  the  jurisdiction  aforesaid,  falsely,  wickedly,  and  unlawfully  did 
solicit  and  incite  the  said  Thomas  Froud  to  have  unlawful  carnal  connection  with  her, 
the  said  Jane  Tyrell,  she  the  said  Jane  Tyrell  then  being  a  girl  aboye  the  age  of 
thirteen  years,  and  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  thirteen  years 
and  eight  months,  or  thereabouts,  to  the  great  damage  of  the  said  Thomas  Froud,  to 
the  eyil  example  of  all  others  in  the  like  case  oifendi^,  against  the  peace  of  our  lady 
the  Queen  her  Crown  and  dignity. 

The  evidence  for  the  prosecution  proved  conclusively  that  the 
defendant,  who  was  under  the  age  of  sixteen,  aided  and  abetted 
and  solicited  and  incited  Thomas  Froud  to  have  unlawful  carnal 

(a)  Reported  by  R.  CuimuiaBiii  Gunr,  Esq.,  Barrister-at-Law. 
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connection  with  her^  and  the  defendant  was  accordingly  con»        Eu^ 

victed.  Ttmlu 

Connsel  for  the  defence^  in  arrest  of  jadgment.  snbmitted  that        

the  indictment  disclosed  no  offence  in  law.     This  objection  I        1898. 
overruled,  but  allowed  the  prisoner  to  go  upon  entering  into  her     .^T         , 
own  recognisance  to  come  np  for  judgment  when  called  upon.  obHting^ 

I  reserved,  at  the  request  of  defendAnt's  counsel,  for  the  opinion  BoUeiting  and 
of  this  Court  the  question,  nft^"^^ILr 

Whether  it  is  an  offence  for  a  girl  between  thirteen  and  sixteen  ^^^^  i^w 
years  of  age,  to  aid  and  abet  a  male  person  in  the  commission  of  AmendmmU 
the  misdemeanour  of  having  unlawful  carnal  connection  with  her,   -^«*»  ^fS^ 
or  to  solicit  and  incite  a  male  person  to  commit  that  mis-  o/^I^i^iJdir 
demeanour.  awrfosn  — 

By  sect.  5  of  the  Criminal  Law  Amendment  Act,  1885  (48  &  49  48  #  49  Viet. 
Vict.  c.  69),  it  is  enacted  {inter  alia)  that :  ^'^'*'  *• 

Any  person  who  nnlavfally  and  oarnally  knows,  or  attempts  to  have  nnlawfal  oamal 
knowledge  of  any  girl  being  of  or  above  the  age  of  thirteen  years,  and  nnder  the  age 
of  sixteen  years    .    •    .    shall  be  gailty  of  a  misdemeanour. 

Clarke  Hall  (with  him  Campbell),  on  behalf  of  the  prisoner, 
submitted  that  the  Criminal  Law  Amendment  Act  was  merely  a 
consolidating  Act,  and  created  no  new  offence ;  that  at  common 
law  no  one  could  commit  a  crime  against  himself  except  it  were 
the  crime  of  mayme ;  the  reason  why  that  was  a  crime  being  that 
the  life  and  members  of  every  subject  are  under  the  safeguard  and 
protection  of  the  Crown,  to  the  end  that  they  may  serve  their 
Crown  and  country  when  occasion  offers.  Coke  on  Littleton 
(s.  127,  note  b)  says :  '^  On  my  circuit  in  anno  1,  Jacobi  regis,  in 
the  county  of  Leicester,  one  Wright,  a  young  strong  and  Instie 
rogue  to  make  himself  impotent,  thereby  to  have  the  more  colour 
to  begge,  or  to  be  relieved  without  putting  himself  to  any  labour, 
caused  his  companion  to  strike  off  his  left  hand,  and  both  of 
them  were  indicted,  fined,  and  ransomed  therefore,  and  that  by 
the  opinion  of  the  rest  of  the  justices,  for  the  cause  aforesaid* ' 
And  in  Hawkins,  P.  C.  p.  176,  vol.  1,  edit.  1278,  it  is  laid  down 
that,  ''By  the  common  law,  if  a  person  maim  himself,  in  order  to 
have  a  more  specious  pretence  for  asking  charity,  or  to  prevent 
him  being  impressed  as  a  sailor,  or  enlisted  as  a  soldier,  he  may 
be  indicted,  and,  on  conviction,  fined  and  imprisoned .''  This, 
however  was  the  only  crime  that  could  be  committed  by  a  person 
upon  himself.  In  the  second  place,  that  common  law  principle 
has  been  recognised  by  modern  legislation  in  sect.  7  of  the 
Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100).  So, 
too,  in  the  case  of  abortion,  a  woman  is  only  indictable  nnder  that 
section  if  she  is  with  child,  the  gist  of  the  offence  beinff  the 
taking  of  life.  In  drafting  the  indictment  in  Beg.  v.  Whitchurch 
(24  Q.  B.  Div.  420)  for  conspiring  to  procure  abortion  against  a 
woman  who  believed  herself  contrary  to  the  fact  to  be  with  child, 
if  the  woman  could  have  been  indicted  for  aiding  and  abetting,  it 
is  obvious  that  she  would  have  been  so  indicted.  The  law  of 
conspiracy  is  quite  different  from  the  law  of  aiding  and  abetting, 
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Rk*        and  the  principles  which  govern  the  one  class  of  crime  are  inap- 
rr^^y^       plicable  to  the  other.     Though,  therefore,  the  girl  might  have 

been  convicted  of  conspiracy,  it  did  not  follow  that  she  coald  be 

1898.        convicted  of  aiding  and  abetting.    The  second  connt  he  submitted 
j^^,    ^^   was  based  upon  the  common  law,  it  having  been  held  in  Reg.  v. 
ahetting-^    Siggins  (2  East,  5)  that  to  solicit  a  servant  to  steal  his  master's 
Soliciting  and  goods  is  a  misdemeanour,  and  in  Stephen's  History  of  the  Criminal 
<Mr^^nLr  ■'^^^^  ^^^-  ^f  P*  ^^^>  ^*  being  stated  that,  *'  A  person  who  '  counsels^ 
CfimAwaLotoP^^^^'^^*  or  commands  another  to  commit  either  a  felony  or  a 
AmmdmmU   misdemeanour  is  guilty  of  the  misdemeanour  or  incitement  if  the 
n^llJif^uT  ^^^^^^  suggested  is  not  committed,  and  if  it  is  committed  he  is 
of  girl  vnder  *^  accessory  before  the  fact  if  the  oflTence  is  felony,  and  a  principal 
Bixtem  —    if  the  offence  is  either  treason  or  misdemeanour.'^     There  must^ 
48 ^4,9  Viet,  however,  be  an  offence;  and  it  follows  that,  if  the  first  count 
c  69,  f.  5.     failed,  the  second  count  being  based  upon  the  fact  of  the  com- 
mission of  such  an  offence  as  is  alleged  in  the  first  count,  must 
of  necessity  fail  also.     There  being  no  such  crime  as  that  alleged 
in  the  first  count  created  by  the  indictment,  the  prisoner  could 
not  be  convicted  of  soliciting  or  inciting  the  commission  of  that 
which  was  not  criminal.     One  of  the  consequences  of  upholding 
the  conviction  would  be,  that  a  girl  who  had  been  seduced  could 
be  convicted  of  aiding  or  abetting,  or  soliciting  or  procuring  her 
seduction.     The  sole  object  of  the  enactment  was  to  prevent  its 
being  considered  that  a  girl  of  immature  mind  had  consented  to 
the  act  committed  upon  her.     The  4th  section  shows  that,  if  the 
contention  of  the  prosecution  were  to  be  held  to  be  correct  the 

Erisoner,  had  she  been  under  the  age  of  thirteen  years,  would 
ave  been  liable  to  penal  servitude  for  life.  Were  the  constrao- 
tion  put  upon  the  Act  which  the  prosecution  sought  to  place  upon 
it,  it  would  be  rendered  practically  inoperative,  as  it  was  not 
likely  that  parents  would  allow  their  children  to  run  the  risk  of 
prosecution  by  giving  information  of  offences  committed  upon 
them.  Lastly,  the  Act  having  been  passed  expressly  to  prevent 
its  being  said  when  prosecuting  the  man  that  a  girl  under  the 
age  of  sixteen  could  consent,  it  could  not  be  construed  as  meaning 
that  she  could  be  considered  to  have  consented  for  the  purpose  of 
herself  being  prosecuted. 

Dutt(m,  in  support  of  the  conviction,  submitted  that  there  was 
nothing  in  the  Act  to  prevent  a  girl  being  convicted  of  the  offence 
with  which  she  was  charged ;  and  that  the  jury  having  found 
upon  the  clearest  evidence  that  she  did  incite  the  boy  to  commit 
the  act,  the  conviction  should  stand. 

Lord  Coleridge,  C.J. — I  believe  that  I  am  expressing  the 
opinion  of  my  learned  brothers  when  I  say  that  this  conviction 
must  be  quashed.  This  Act  of  Parliament  was  passed,  and 
enacted  after  a  great  deal  of  disputing  and  fighting  in  the  House 
of  Commons,  and  a  great  deal  of  controversy  took  place  as  to  the 
point  at  which  the  age  of  consent  was  to  be  fixed.  It  ended  in 
a  compromise ;  and  it  is  not  for  us  to  dispute  whether  it  was 
wisely  or  unwisely  fixed  at  the  age  of  sixteen.      What  was 
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intended  by  the  Legialatare  was  to  protect  girls  against  them-  Baa. 
selves,  and  it  cannot  be  said  that  an  Act  which  says  nothing  at      fpj^„ 

all  aboat  the  girl  inciting  or  anything  of  that  kind,  and  the  whole  

object  of  which  is  to  protect  women  against  men,  is  to  be  con-  1898. 

strned  so  as  to  render  a  girl  against  whom  an  offence  is  committed  "; 

equally  liable  with  the  man  by  whom  the  offence  is  committed.  ajb^tuM^ 

In  my  opinion  this  conviction  cannot  be  sustained,  and  mast  there-  BoUdting  and 

fore  be  qaashed.  n/T^***^']?!* 

Mathrw,  J. — I  am  of  the  same  opinion.     I  fail  to  see  how  this  c^m^naiLaw 

argument  on  the  construction  of  the  statute  can  be  supported.  Amendment 

The  consequences  of  upholding  this  conviction  would,  as  has  been  -^«*»  1885-- 

pointed  out  in  the  course  of  the  argument,  be  most  serious,  there  o/7irrundJr 

being  scarcely  a  section  in  the  Act  which  would  not,   upon  the  timteen  — 

construction  sought  to  be  put  upon  the  Act,  support  a  criminal  48  4*49  Viet 

prosecution  against  a  girl.     There  is  no  trace  anywhere  in  the  ^'  ^^»  **  ^' 
Act  of  any  intention  on  the  part  of  the  Legislature  to  deal  with 
the  woman  as  a  criminal,  and  I  am  of  opinion  that  the  Act  does 
not  create  the  offence  alleged  in  the  indictment. 

Gbaktham,  Lawbance,  and  Collins,  JJ.  concurred. 

Conviction  quashed. 

Solicitor,  Morton  Phillips, 
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Saturday,  Dec.  16, 1893. 

(Before  Lord  Colsbidoe,  C.J.,  Mathew,  Gbanthah,  Lawbaxce, 

and  Collins,  JJ.) 

Reg.  v.  Tankabd.  (a) 

Practice — Indictment  —  Property — Illegal  association — Embezzle- 
ment  of  moneys  received  on  behalf  of  illegal  club — Beneficial 
ownership  of  members  —  24  ^  25  Vict.  c.  89,  s.  4 — 31  ^  32 
Vict.  c.  116,  s.  1. 

The  members  of  an  unregistered  club,  having  for  its  object  the 
acquisition  of  gain  by  such  members,  which  is  illegal  owing  to 
non-compliance  with  the  requirements  of  sect.  4  of  the  Companies 
Act,  1862,  are  the  beneficial  owners  of  the  property  of  such  club. 
It  is  therefore  right,  in  an  indictment  for  stealing  or  embezzling 

(a)  Reported  by  R.  Gaiiia:(aHA]C  Qua,  Esq.,  Banister-at-Law. 
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Baa.  moneya  paid  to  the  treasurer  on  behalf  of  such  a  club,   to  lay 
T  NVASD         ^^  property  in  the  moneys  in  the  individual  members  of  the  clx^ 
'         as  beneficial  owners. 

1893. 

~r        /^ASE   stated   for  the  consideration  of  this    Oonrt    by    the 

Ifiiiammi^  ^^     Recorder  of  Bradford,  as  follows  : — 
Property^       At  the  Goart  of  Quarter  Sessions  of  the  Peace^  held  at  Bradford 
^^«i^'   ^^  ^^^  ^^^^  ^*y  ^^  October,  1893,  the  prisoner  was  arraigned 

SnSS&niement  '^V^^  ^^^  pleaded  not  guilty  to  an  indictment  of  which   the 

of  money  of  material  parts  are  as  follows  :— - 

%U6^olciu6—      1.  That  Michael  Nay  lor  Tankard,  being  on  the  28th  day  of 

f^^^^^^\f  July,  1893,  then  one  of  a  number  of  beneficial  owners,  called  the 
fiMm&era—    Bowling   Feast   Club,   consisting  of    the  said   Michael   Naylor 

24  ^  25  Vict.  Tankard,  William  King  Jackson,   and  others,   did    then,   and 

81  *  32*T^'t  ^^^^^*  ^®  ^*®  ^^®  ^^  ^^^  ®*^^  beneficial  owners  as  aforesaid, 
c.  116,  ff.  1.  *  receive  and  take  into  his  possession  certain  money  to  the  amount 
of  five  shillings,  for  and  in  the  name  of  and  on  account  of  the 
said  beneficial  owners  as  aforesaid,  and  the  said  money  then 
fraudulently  and  feloniously  did  embezzle,  and  the  jurors  on  their 
oath  aforesaid  do  say  that  the  said  Michael  Naylor  Tankard^  then 
in  manner  and  form  aforesaid,  the  said  money  the  property  of 
the  said  beneficial  owners  as  aforesaid,  from  the  said  beneficial 
owners  as  aforesaid  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  of  the  statute,  &c. 

2.  There  were  other  similar  counts  alleging  embezzlement  of 
other  amounts. 

3.  It  was  proved  that  the  prisoner,  Michael  Naylor  Tankard, 
William  King  Jackson,  and  some  twenty-eight  other  persons 
were  the  members  of  and  constituted  the  Bowling  Feast  Clab 
mentioned  in  the  indictment. 

4.  It  was  proved  that  the  club  traded  with  its  members  in 
coal  and  cloth,  from  which  trading  profits  were  made,  and  that 
profits  were  also  derived  by  it  from  fines  paid  by  the  members, 
and  from  interest  paid  by  the  members  on  loans  from  the  club  to 
them  at  varying  rates,  and  that  the  whole  of  the  proceeds  of  the 
club,  consisting  of  such  profits  and  the  subscriptions,  were 
divided  equally  amongst  all  the  members  at  a  fixed  period  in 
each  year. 

5.  The  prisoner  was  treasurer  of  the  Bowling  Feast  Club. 

6.  It  was  proved  that  on  the  28th  day  of  July,  1893^  the 
prisoner  was  unable  to  produce  or  account  for  the  money  which 
he  had  received  on  account  of  the  club,  and  for  which  he  was 
accountable  under  the  rules  of  the  club,  that  he  could  not  account 
for  amounts,  as  laid  in  the  indictment,  that  there  was  a  general 
deficiency  of  over  150Z.,  and  that  he  absconded. 

7.  At  the  close  of  the  case  for  the  Crown  it  was  submitted  by 
counsel  for  the  prisoner  that  the  prosecution  had  failed  to  prove 
any  offence  under  the  indictment,  on  the  ground  that  the 
Bowling  Feast  Club  in  which  the  property  was  laid  was  illegal, 
owing  to  the  provisions  of  sect.  4  of  the  Companies  Act,  1862 
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(25  &  26  Yiot.  c.  69)  and  incapable  of  holding  any  property^  and  Rm. 

that  the  said  club  had  no  existence  in  law^  and  that  the  members  .   ^- 

of  it  could  have  no  legal  beneficial  ownership  as  the  Bowling  ^"^^"^ 

Feast  Club.  1898. 

8,  The  case  was  left  to  the  jury  and  the  prisoner  was  convicted^  ~" 
and  was  sentenced  to  six  months'  imprisonment  with  hard  labour^  indutn^ru^ 
which   sentence^  in  the  absence  of  approved  bail^  he  is  now  Property— 

undergoing.  Illegal  asso- 

9,  The  qaestion  reserved  at  the  desire  of  the  prisoners'  counsel  jfi^t^Jj^^j 
for  the  opinion  of  this  Court  is^  whether  the  prisoner  was  properly  of  moneys  of 
convicted  on  the  indictment.  illegal  eUih— 

Beneficial 

By  sect.  1  of  31  &  32  Vict.  c.  116,  it  is  enacted  that,  oumership  of 

If  any  person,  being  a  member  of  any  oopartnership,  or  being  one  of  two  or  more  24  ^  26  Yidt. 
benefidal  owners  of  any  money,  goods,  or  effects,  biUs,  notes,  securities,  or  other  pro-     e,  89,  «.  4 ; 
perty,  shall  steal  or  embezzle  any  such  money,  goods,  or  effects,  bills,  notes,  securities,  81  ^  32  Yici, 
or  other  property,  of  or  belonp;ing  to  any  such  copartnership  or  to  such  joint  beneficial     c.  116  «.  1.  * 
owners,  erery  such  person  shall  be  liable  to  be  dealt  with,  tried,  couTicted,  and 
punished  for  the  same  as  if  such  person  had  not  been  or  was  not  a  member  of  such 
copartnership,  or  one  of  such  beneficial  owners. 

By  sect.  4  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  it 
is  enacted  that. 

No  company,  association,  or  partnership,  consisting  of  more  than  ten  persons  shall 
be  formed,  after  the  commencement  of  this  Act,  for  the  purpose  of  carrying  on  the 
business  of  banking,  unless  it  is  registered  as  a  company  under  this  Act,  or  is  formed 
in  pursuance  of  some  other  Act  of  Parliament,  or  of  letters  patent ;  and  no  company, 
association,  or  partnership,  consisting  of  more  than  twenty  persons,  shall  be  formed, 
after  the  commencement  of  this  Act,  for  the  purpose  of  carrying  on  any  other  business 
that  has  for  its  object  the  acquisition  of  gain  by  the  company,  association,  or  partner- 
ship, or  by  the  indiTidual  members  thereof,  unless  it  is  registered  as  a  company  under 
this  Act,  or  is  formed  in  pursuance  of  some  other  Act  of  Parliament,  or  of  letters 
patent,  or  is  a  company  engaged  in  working  mines  within  and  subject  to  the  jurisdic- 
tion of  the  Stannaries. 

jB.  D.  Wrightj  on  behalf  of  the  prisoner,  submitted  that, 
inasmuch  as  the  association,  the  money  of  which  the  prisoner 
was  charged  with  embezzling,  was  an  association  for  the  acquisi- 
tion of  gain  of  more  than  twenty  persons,  which  was  prohibited 
by  the  Companies  Act,  and  therefore  illegal,  the  prisoner  could 
not  be  convicted  of  embezzling  its  money;  that  such  an 
association  being  prohibited  by  law  could  have  no  legal  existence, 
and  could  not  therefore  own  money.  [Lord  Coleridge,  C.J. — 
The  Court  held,  in  Beg.  v.  Stainer  (L.  Eep.  1  C.  C.  E.  230 ; 
39  L.  J.  54,  M.  C),  that  a  society,  the  rules  of  which  were 
void  as  being  in  restraint  of  trade,  was  not  prevented  from 
prosecuting  a  servant  for  embezzlement.]  Bat,  then,  it  is 
submitted  the  society  was  not  prohibited  by  law  as  here,  and 
could,  had  its  rules  not  been  void,  have  had  a  legal  existence. 
Such  an  association  as  the  present  would  have  no  civil  remedy 
for  the  recovery  of  its  money.  [Geantham,  J. — The  case  of 
Tennant  v.  Elliot  (1  B.  &  P.  3)  shows  that  a  person  who  has 
received  money  to  the  use  of  another  upon  an  illegal  contract, 
cannot  set  up  the  illegality  of  the  contract  in  an  action  by  such 
other  person  for  the  recovery  of  the  money.]     That  might  be  so 
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Rflo.         here  if  the  association  could  sue^  but  it  has  no  legal  existence, 

^'  and  cannot  therefore  bring  an  action.     In  Re  Padstow  Total  Loss 

^^"*'     and  Collision  Assurance  Association  (45  L.  T.  Eep.  N,  S.  774 ; 

1898.        20    Ch.    Div.    137)    the    Court   of   Appeal   held  that    such  an 

— T        association  could  not  for  this  reason  be  wound-up  by  the  court. 

Indidt^-  In  Reg.  v.  Hunt   (8   C.    &   P.  642)  it  was  held  that  a  peraon 

Property—    charged  with  embezzlement  as  a  clerk  and  servant  to  a  society 

Jllegal  omo-  which,  in  consequence  of  the  administering  to  its  members  an 

^^^■jJJl^JJ^J^^^  unlawful    oath,  was  an  unlawful  combination  and  confederacy 

of  moneys  of  under  39  Geo.  3,  c.  79,  and  57  Geo.  3,  c.  19,  s.  25,  could  not  be 

illegal  club—  couvicted.     Here  the  effect  of  the  prohibition  of  this  society  was 

^***^**^  f  ^^^  same  as  if  it  had  been  rendered  a  criminal  offence  to  take 

^fMmhers—    P&^^  ^^  sixch  a  combination,  and  no  indictment  could  be  supported 

24  4r  25  Vict,  which  laid  property  in  such  a  society.     [Lord  Colebiooe^  C. J- — 

c.  116  «!\.  ^^  property  in  a  Bible  had  been  rightly  laid  in  a  dissenting 
minister  and  others,  they  being  the  trustees  of  a  society  of 
Wesleyans.]  But  there  was  no  law  which  rendered  it  illegal  for 
such  a  society  to  possess  Bibles,  whereas  here  this  association 
could  not  exist  at  all.  He  also  cited  Reg.  v.  Robson  (53  L.  T. 
Eep.  N.  S.  823 ;  16  Q.  B.  Div.  137 ;  55  L.  J.  55,  M.  C). 

W.  Beverley,  on  behalf  of  the  prosecution,  was  not  called  upon. 

Lord  CoLERiDQE,  C.J. — This  is  an  indictment  which  is  laid 
under  31  &  32  Vict.  c.  116,  s.  1,  which  is  in  these  terms  :  [His 
Lordship  read  the  section,  vide  sup.] .  Now  I  must  say  that  I 
agree  with  my  brother  Grantham  that  it  would  seem  almost  as  if 
this  Act  had  been  passed  to  sweep  away  any  objection  of  this 
kind.  Here  are  a  number  of  people  who  join  together,  not  for  a 
criminal  purpose,  but  for  a  purposo  which  is  not  legalised.  Their 
joining  together  is  not  legalised ;  that  is  to  say,  they  are  not  a 
company.  But  the  members  are  nevertheless  beneficial  owners, 
and  in  one  of  the  paragraphs  of  the  case  stated  for  our  opinion 
it  is  stated  that  the  prisoner  was  one  of  a  number  of  beneficial 
owners,  and  that  the  property  was  laid  in  the  indictment  in  the 
members  of  the  club  as  beneficial  owners.  It  is  true  that  they 
are  not  incorporated,  and  that  apart  from  the  actual  physical 
existence  of  the  members  they  have  no  legal  existence  as  a 
company.  But  it  does  not  follow  that  because  they  do  not  exist 
as  a  legal  company  they  have  no  legal  existence  as  individuals. 
It  has  been  decided  with  regard  to  friendly  societies  that  it  did 
not  follow  that,  because  they  did  not  in  all  respects  comply  with 
the  law  as  to  such  societies  at  the  time,  they  were  not  to  be 
treated  as  if  they  did  not  exist  at  all,  and  it  was  put  on  the 
ground  that  they  were  not  criminal  associations,  and  that  there- 
fore they  could  possess  property.  The  moment  it  was  admitted 
that  the  argument  involved  the  necessity  of  admitting  that  this 
money  belonged  to  nobody,  and  that  anybody  might  scramble 
for  it,  counsel  for  the  prisoner  put  himself  out  of  court,  and 
as  that  is  the  only  objection  taken  to  the  conviction,  I  am  of 
opinion  that  the  conviction  was  right,  and  must  be  affirmed. 
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Mathew,  Grantham,  Lawrance,  and  Collins,  JJ.  were  of  the       Rw». 

same  opinion.  ^  Taitkabd. 

Conviction  affirmed,  

Solicitor  for  the  prosecution,  Ths  Solicitor  to  the  Treasury.  1898. 

Solicitor  for  the  prisoner,  M.  Banks  Newell,  Bradford.  Praetxee— 

Indictmrnd — 

Property — 

Illegal  oaso- 

ciation — 

EmheMxlement 

of  moneys  of 

— ■ — ■  illegal  club— 

Beneficial 

ovmership  of 

membere — 

24  #  25  Viet. 

c,  89,  8,  4  ; 

31  #  82  Viet. 

CROWN  CASES  RESERVED.  '•  ^^^'  '•  ^• 

Saturday,  Dec.  16,  1893. 

(Before  Lord  Colheidgb,  C.J.,  Mathbw,  Geantham,  Lawbanck, 

and  Collins,  JJ.) 

Rbq.  v.  Steward,  (a) 

Embezzlement — Olerk  or  servant — Director  of  company  employed 
to  collect  moneys  on  behalf  of  company — 24  ^25  Vict.  c.  96, 
8.  68. 

The  fact  that  a  person  employed  to  collect  moneys  on  behalf  of  a 
company  of  which  he  is  a  shareholder,  is  also  a  director  of  such 
company  does  not  prevent  such  'person  from  being  convicted  of 
embezzling  moneys  collected  by  him  on  behalf  of  the  company, 
within  the  meaning  of  24  Sf  25  Vict.  c.  96,  s.  68. 

CASE  stated  by  the  Deputy  Chairman  of  the  North  London 
Court  of  Quarter  Sessions,  from  which  it  appeared  that  on 
the  23rd  day  of  June,  1893,  Charles  Edward  Steward  was 
arraigned  before  him  at  the  North  London  Sessions,  sitting  at 
Clerkenwell,  on  an  indictment  for  embezzling  5L,  the  moneys  of 
Scott  and  Company  Limited,  his  employers;  and  that  the 
prisoner  had  entered  into  the  following  agreement  with  the 
prosecutors^  which  was  put  in  evidence,  viz.  : 

Memorandam  of  agreement  made  the  1st  Not.  1890,  between  Messrs.  Scott  and 
Company  Limited  (late  Glover  and  Company  Limited  (incorporated  nnder  the 
Companies  Acts,  1862,  to  1888  (hereinafter  called  the  company;  ef  the  one  part, 
and  Charles  Edward  Steward,  of  61,  Choumert-road,  Peckham,  in  the  connty  of 
London,  advertisement  manager,  of  the  other  part.  Whereas  it  has  been  agreed 
by  and  between  the  company  and  the  said  Charles  Edward  Steward,  that  the  said 
Charles  Edward  Steward  shall  be  reappointed,  and  engaged  as  manager  of  the 
company  (whose  business  is  that  of  advertisement  contractors)^  subject  to  the 
conditions  and  agreements  hereinafter  contained.  Now,  therefore,  it  is  hereby 
agreed  as  follows  : 

1.  The  company  hereby  agrees  to  take  the  said  Charles  Edward  Steward  in  their 

(a)  Reported  by  R.  CuninNGHAH  Glbn,  Esq.,  Barrister-at-Law. 
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Bao.  employ  as  manager  for  a  period  of  twelre  months  from  the  eleventh  day  of  NoTomber 

V,  laat,  and  so  on  from  year  to  year,  determinable  (Bubject  to  the  proTlsiona  and  atipola- 

SnwABO.      tiona  hereinafter  contained)  by  either  party  giving  to  the  other  three  calendar  months 

notice  of  snch  his  or  their  intention  to  determine  tlie  same^  at  a  weekly  salary  of  three 

1898.         poondB  ten  shillings. 

_  2.  The  said  Oharles  Edward  Steward  hereby  agrees  to  continue  the  post  of  manager 

SmbeMMlemeni  ^  ^^  ^^^  company,  at  the  said  salary  of  three  pounds  ten  shillings  per  week,  and 

Cflerk  or    l^ereby  further  agrees  to  devote  the  whole  of  his  time  to  the  business  of  the  company, 

servant '^^  ^^  report  daily  if  required  the  progpress  and  work  done  by  him,  and  leave  the 

JHreetor       "^^  report  in  writing  at  the  offices  of  the  company,  No.  36,  Southampton-street, 
efnployed  as   S^^Q^f  'or  the  secretary  or  his  nominee. 
cfnvmany*8         ^-  '^^^^  ^^®  ^^  Oharles  Edward  Steward  shall  have  at  any  time  within  twelve 

collector calendar  months  from  the  eleventh  day  of  November,  1890,  the  option  of  purchasing 

24  ^  25  Vict,  ^®  business  of  the  said  company  at  such  a  price  as  may  be  agreed  upon  by  the 
c.  96  s.  68   '  ^i^^^^B  <^^  shareholders  of  the  company  and  the  said  Oharles  Eklward  Steward ; 
'   '  but  should  the  said  company  at  any  time  during  the  said  twelve  months  receive  an 

offer  (which  the  directors  and  shareholders  consider  sufficient)  from  any  person  or 
persons,  company  or  companies,  to  purchase  the  business  of  the  said  company, 
whether  by  taking  over  the  business  of  the  said  company,  or  by  winding-up  the  same, 
and  registering  another  company,  or  any  like  matter,  the  said  Oharles  Edward 
Steward  shall  be  called  upon  to  exercise  his  option  of  purchasing  the  said  business  at 
the  same  price  as  that  which  has  been  offered;  such  option  to  be  exercised  within  one 
calendar  month  from  the  date  of  the  notice  to  him  of  the  receipt  by  the  company  of 
the  offer  to  purchase  the  said  business  and  the  amount  of  the  purchase  money  shall 
be  stated  therein.  But  if  the  said  Oharles  Edward  Stewanl  shall  decline  or  neglect 
to  become  the  purchaser  within  the  period  of  one  month,  he  shall  notwithstanding  be 
entitled  to  the  three  months  notice  hereinbefore  provided  for  determining  his  engage- 
ment. 

4.  And  lastly  it  is  hereby  mutually  agreed  that,  if  the  said  Oharles  Edward  Steward 
shall  devote  or  employ  any  of  his  time  for  any  purpose  or  business  detrimental  to  the 
company,  or  receive  or  take  orders  for  advertising  on  behalf  of  any  other  advertising 
contractor  or  contractors  without  the  consent  of  the  directors  of  the  said  company, 
then  the  company  shall  be  at  liberty  to  determine  or  put  an  end  to  this  agreement  hj 
giving  one  month's  written  notice  to  the  said  Oharles  Edward  Steward,  and  without 
any  compensation  or  salary  in  lieu  of  the  three  months  notice,  and  Uie  said  Charles 
Edward  Steward  shall  cease  to  have  any  connection  with  the  said  company  what- 
soever. 

Ai  witness  the  hand  of  the  said  Oharles  Edward  Steward  and  the  oonunon  seal  of 
the  company,  the  day  and  year  first  above  written. 

Charles  E.  Stbwabd,  Nov.  25, 1890. 
Witness,  Ltdu.  0.  Gould,  Book-keeper. 

The  common  seal  of  the  company  was  duly  affixed  in  the  presence  of  Jobn  D. 
PiQOTT,  E.  G.  DuLOKBN,  Directors. 

The  case  then  stated  as  follows  : 

1.  It  was  proved  that  the  prisoner's  daties  were  to  canvass  for 
orders  for  advertisings  and  superintend  the  biU-posting^  and 
collect  the  moneys  due  to  Scott  and  Co.  Limited^  and  to  pay  them 
over  to  the  cashier  of  the  company,  as  and  when  he  collected 
them.  It  was  also  proved  that  the  prisoner  was  a  director  and 
shareholder  of  Scott  and  Co.  Limited,  and  as  such  director  had 
to  vote  on  the  questions  of  his  own  salary  and  duties,  and  that 
he  attended  the  meetings  of  the  board,  and  took  part  as  a 
director  in  the  management  of  the  business  of  the  company,  and 
that  the  prisoner  was  allowed  one  guinea  a  week  for  travelling 
expenses  by  a  resolution  of  the  company. 

2.  It  was  farther  proved  that  at  an  extraordinary  general 
meeting  of  the  company,  held  on  the  4th  day  of  June,  1892^  the 
prisoner  attended  as  a  shareholder,  and  took  part  in  the  discus- 
sion as  to  his  own  dismissal,  and  in  the  other  subjects  before  the 
meeting,  and  at  the  said  meeting  the  prisoner  was  dismissed  by 
the  vote  of  the  shareholders  present. 
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3.  At  the  close  of  the  case  for  the  prosecntion  the  counsel  for  Rn. 
the  prisoner  submitted  that  the  prisoner's  position  and  powers  as  „    ^' 

a  director  of  Scott  and  Co.  Limited,  as  explained  by  the  above  

evidence,  includiug  the  agreement  in  question,  were  inconsistent  1898. 

with  his  being  a  person  employed  in  the  capacity  of  a  servant  to  — J" 

the  company,  within  the  meaning  of  sect.  68  of  24  &  25  Vict.  ^^Ji^or 

c.  96,  and  asked  me  to  withdraw  the  case  from  the  jury.  <«TTane— 

4.  I,  however,  left  the  case  to  the  jury,  and  directed  them  that.  Director 
if  they  were  of  opinion  that  the   prisoner  was  in  fact  employed  in  ^^^^ny*V 
the  capacity  of  a  clerk  or  servant  by  Scott  and  Co.  Limited,  the  collector- 
fact  that  he  was  a  director  of  that  company,  as  explained  by  the  24  ^  25  Vid. 
evidence,  including  the  above  agreement,  did  not  in  law  prevent  ^'  ^^'  *'  ^^* 
his  being  amenable  to  the  above  indictment,  because  I  held  that 

his  appointment  as  a  servant  was  a  distinct  and  separate  office 
apart  from  his  duties  as  a  director,  as  evidenced  by  the  above 
agreement,  but  reserved  the  point  for  the  consideration  of  the 
Court. 

5.  The  jury  found  the  prisoner  guilty,  and  I  admitted  him  to 
bail  pending  the  decision  of  the  Court  of  Crown  Cases  Reserved. 

6.  The  question  for  the  opinion  of  the  Court  is  whether,  on  the 
facts  above  stated,  the  prisoner  was  rightly  convicted. 

By  24  &  25  Vict.  c.  96,  s.  68,  it  is  enacted  that, 

WhoBoeTer,  being  a  clerk  or  servant,  or  being  employed  for  tbe  purpose  or  in  the 
capacity  of  a  clerk  or  servant,  shall  frandolently  embezzle  any  chattel,  money,  or 
valuable  secnrity,  which  shall  be  delivered  to  or  received  or  taken  into  possession  by 
him,  for  or  in  the  name  or  on  account  of  his  master  or  employer,  or  any  part  thereof, 
shall  be  deemed  to  have  feloniously  stolen  the  same  from  his  master  or  employer, 
although  such  chattel,  money,  or  security  was  not  received  into  the  possession  of  such 
master  or  employer  otherwise  than  by  the  actual  possession  of  his  clerk,  servant, 
or  other  person  so  employed. 

Warlurtorif  on  behalf  of  the  defendant,  submitted  that,  inas- 
much as  the  defendant  at  the  time  he  entered  into  the  agreement 
with  the  company  was  a  director  of  the  company,  he  could  not 
be  convicted  of  embezzlement  as  a  clerk  or  servant  within  the 
meaning  of  24  &  25  Yict.  c.  96,  s.  68 ;  that  as  a  director  he 
represented  the  shareholders,  and  was  therefore  practically  the 
company,  and  could  not  employ  himself  as  a  servant.  In  Reg.  v. 
Waite  (2  Cox  C.  C.  245)  it  was  held  that  a  clerk  of  a  friendly  society 
who  was  also  a  member  of  the  society,  being  a  part  owner  of  the 
moneys  of  the  society,  could  not  be  convicted  of  embezzlement  of 
the  moneys  of  the  society.  A  clerk  or  servant  within  the  section 
must  be  someone  who  is  under  contract  to  give  his  whole  time  to 
the  orders  of  some  other  person.  He  must  therefore  be  a  subordi* 
nate,  and  cannot  be  his  own  master.  There  was  another  section 
of  the  Act  of  Parliament,  namely,  sect  81,  under  which  the 
prisoner  could  certainly  have  been  indicted  for  misdemeanour. 
In  Reg.  v.  Taffs  (4  Cox  C.  C.  169)  it  was  argued  that  a  member 
of  a  society  could  still  be  a  clerk  or  servant  to  it,  if  employed  in 
that  capacity ;  but  Maule,  J.  held  that  the  prisoner,  being  in  the 
position  rather  of  partner  than  of  servant  of  the  society  of  which 
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Rbo.       he  was  a  member^  could  not  be  conyicted  of  embezzlement  of  the 
Steward,     ^^neys  of  the  society. 

*         B,  D.  Muir,  for  the  prosecution  was  not  called  apon. 

1898.  Lord  CoLERiDQE^  C.J. — It  appears  to  me  that  in  this  case  the 

EmbaHdemmt  P'^^P®^  question  was  left  to  the  jurj,  and  that  they  have  answered 

—Clerk  or    it  very  properly.     It  is  true  that  the  prisoner  acted  in  two  capa- 

servant—     cities^  as  a  director  and  as  a  servant  of  the  company.      He  was  a 

^^^^     servant,  not  of  himself,  however,  but  of  the  company.     Mr.  War- 

oom^y^   burton   was   obliged  to  admit   that  his  argument  told  equally 

collector—    against  every  shareholder  of  the  company  as  against  a  director, 

2*  4"  25  Fwt.  V7hich  is  a  reductio  ad  ahsurdum  of  the  argument.      Here  the 

^"     '  **     *    prisoner  was  employed  outside   his  functions  as  a  director,    and 

appropriated  the  money  of  the  company  while  so  employed  ;  the 

conviction  must  therefore,  in  my  opinion,  be  upheld. 

Mathew,  Grantham,  Lawbance,  and  Collins,  JJ.  concurred. 

Conviction  (affirmed. 
Solicitor  for  the  prosecution,  W.  H.  Armstrong, 
Solicitors  for  the  prisoner,  WiUon  and  Wallace. 


QUEEN^S  BENCH  DIVISION. 

Dec.  18,  1893,  and  Jan.  20,  1894. 

(Before  Hawkins  and  Lawrance,  JJ.) 

Jones  (app.)  v.  James  (resp.)  (a) 

Adnilterationr—Sale  of^  Food  and  Drugs  Act,  1875  {38  ^  39  Vid. 
c.  63),  ss.  2  and  3 — Food,  definition  of — Sale  of  baking  powder 
containing  injurious  ingredient. 

Baking  powder  is  not  an  article  of  food  or  an  article  used  for 
food  within  sect.  2  of  the  Food  and  Drugs  Act,  1875;  and  the 
seller  of  a  baking  powder  composed  of  bicarbonate  of  soda  (20 
per  cent.),  alum  {40  per  cent,),  and  powdered  rice  (40  per  ceni,), 
cannot  be  convicted  under  sect,  3,  although  one  of  the  results  of 
the  chemical  action  between  the  alum  and  the  bicarbonate  of 
soda  is  to  leave  in  the  bread,  8fc.,  into  which  the  baking  powder 
has  been  introduced,  a  residue  if  hydrate  of  alumina,  a  sub- 
stance which  is  injurious  to  the  Jiealth  of  man. 

THIS  was  a  case   stated   by  the  justices  of  Glamorganshire 
sitting  in  quarter  sessions  at  Swansea,  to  hear  an  appeal 
from  a  conviction  under  the  Pood  and  Drugs  Act,  1875* 

(a)  Reported  by  Hbnbt  Lbiqh,  Esq.,  Barrister-at-Law. 
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The  appellant  James  Jones  had  been  convicted  by  fonr  justices  Jones 

of  the  county  of  Glamorganshire  at  the  instance  of  the  respon-  j  ^'' 

dent^  an  inspector^  for  an  offence  under  sect.  3  of  the  Pood  and  ^*"*' 

Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  which  provides  that :  1894. 

No  person  shall  mix,  colonrf  stain,  or  powder,  or  order  or  permit  any  other  person  to    Adulteraiion 

mix,  coloar,  stain,  or  powder  any  article  of  food  with  any  ingredient  or  material  so  as      ^f  f    ^ 

to  render  the  article  injarions  to  health,  with  intent  that  the  same  may  be  sold  in  that    jJ  1'        f 

state,  and  no  person  shall  sell  any  such  article  so  mixed,  coloured,  stained,  or  powdered  x    f^^^hf 

under  a  penalty.  j 

^       ^  powder — 

The  appellant  was  charged  with  an  offence  under  the  latter  .  ^'^J^^ 
part  of  this  section  in  having  sold  a  penny  packet, containing  one  Taleof^ood 
ounce  of  "  Excelsior  Baking  Powder."     The  powder  was  sold  as    and  Drugs 
a  cheap  substitute  for  yeast,  to  be  used  in  the  making  of  bread    ^^^>  IB15; 
and  articles  of  confectionery,  which  by  the  generation  of  carbonic  ^  63  «  2  3 
acid   gas  it  tended  to  make  light  and   easily  digestible.     The 
baking  powder  in  question  consisted  of  20  per  cent,  of  carbonate 
of  soda,  40  per  cent,  of  alum,  and  40  per  cent,  of  ground  rice. 
The  rice  was  added  merely  as  a  vehicle  or  medium  to  prevent 
injury  from  damp,  and  to  prevent  chemical  action  taking  place 
before  the  powder  was  placed  in  the  dough.     One  of  the  results 
of  the  chemical  action  of  the  alum  and  the  bicarbonate  was  the 
liberation  of  the  carbonic  acid  gas,  which  permeated  the  mass  of 
dough  and  made  it  light ;  many  acid  substances  could  be  used 
in   place  of  alum  to  bring  about  the  result,  e.g.,  tartaric  acid, 
which,  however,  had  the  disadvantage  of  being  more  expensive. 
When  alum  is  used  as  the  acid  re-agent,  a  residue  of  hydrate  of 
aluminum  remains  in  the  bread,  hydrate  being  a  substance  which 
is  injurious  to  health. 

The  justices  were  of  opinion  that  baking  powder  was  an  article 
of  food  within  sect.  2  of  the  Food  and  Drugs  Act,  1875,  which 
provides  that. 

The  term  food  shall  include  eyery  article  used  for  food  or  drink  by  man,  other  than 
drugs  or  water, 

And  they  also  thought  that,  by  the  introduction  of  alum,  the 
powder  had  become  mixed  with  an  ingredient  or  material  so  as 
to  render  it  injurious  to  health.  Their  decision  was  upheld  at 
quarter  sessions,  subject  to  the  present  case,  in  which  the  deci- 
sion of  the  High  Court  was  asked  by  the  justices  upon  the  two 
following  questions,  viz. :  1.  Whether  baking  powder  is  an 
article  of  food,  or  an  article  used  for  food,  within  the  meaning  of 
the  Food  and  Drugs  Act,  1875  ?  2.  Whether,  if  baking  powder 
is  an  article  of  food  or  used  for  food,  there  is  evidence  in  the 
present  case  to  support  the  justices*  decision  that  the  appellant 
sold  the  same  to  the  respondent  mixed  with  a  certain  ingredient, 
to  wit,  alum,  injurious  to  health  ? 

Sir  R.  E,  Webster  Q.C.,  Brynmor  Jones,  Q.C,  and  Macmorran, 
for  the  appellant  Jones,  argued  that  baking  powder  was  not  an 
article  of  food  within  the  definition  of  "  food  "  in  the  Food  and 
Drugs  Act,  1875.  It  was  only  an  inexpensive  substitute  for 
yeast,  and  was  not  sold  as  food,  but  to  assist  in  the  manufacture 
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J0NX8       of  food.     Secondly^  there  was  no  evidence  upon  which  it  could 
Jams       ^®  found  that  the  appellant  sold  the  baking  powder  mixed  with 

'       an  ingredient  injurious  to  health ;  for  until  tho  alum  (the  alleged 

1894.        injurious  ingredient)   was  added  to  the  bicarbonate  of  soda  it 

jdTi — f      ^*®  ^^^  baking  powder  at  all.     The  alum    was  an    essential 

cffo^Sr^  element  of  this  baking  powder,  which  is  sold  pure,  without  being 

Meaning  of  mixed  with  anything  at  all. 

food— Baking      Mnlay,  Q.O,  and  Rhys  WilUama,  contra,  for  James,  the  respon- 

^r^urioua    ^®^*'' — '^^^^  baking  powder  was  an  article  of  food  within  the 

ingredient—  Act  of  1875.     True  it  was  not  eaten  by  itself ,  but  neither  are 

Sale  of  Food  pepper  and  mustard,  which  are  undoubtedly  articles  of  food ;  it 

Ac^  1875*    ^*®  intended  to  be  used  in  the  compounding  of  bread  and  con- 

38  4*  39  Viet,  fectionery,  and  some  of  it  survived  the  process  of  manufacture 

c.  68,  M.  2,  8.  and  was  eaten,  being  every  bit  as  much  an  article  of  food  as  the 

salt  which  was  added  to  the  flour ;  even  the  flour,  an  undoubted 

article    of  food,  was   not  eaten   as  flour,  but  had    to  be   first 

altered  by  cooking,  and  each  ingredient  of  the  bread  (including 

the  salt,  the  flour,  and  the  baking  powder)  was  an  article  of  food. 

The  question  whether  or  not  a  particular  article  was  an  article  of 

food  is  one  of  fact,  and  in  this  case  that  question  was  decided  in 

the  appellant's  favour  in  the  court  below.     Secondly,  there  was 

here  a  mixing  with  an  injurious  ingredient  according  to   the 

ordinary  meaning  of  the  word  *'  mix." 

Sir  B.  E,  Webster  replied. — The  expression  "  for  food  "  was 
the  same  as  '^  food,''  and  did  not  mean  "  in  the  preparation  of 

^     '  Our.  adv.  vuU. 

Jan.  20,  1894. — Hawkins,  J. — James  Jones,  the  appellant, 
was  on  the  15th  day  of  Feb.,  1893,  convicted  by  four  justices 
for  the  county  of  Glamorgan,  for  that  he,  on  the  10th  day  of 
Dec,  1892,  ''  unlawfully  did  sell  to  the  respondent,  Evan  James, 
an  inspector  under  the  Food  and  Drugs  Act,  a  certain  article  of 
food,  toS  wit,  baking  powder,  which  was  mixed  with  a  certain 
ingredient,  to  wit,  alum,  injurious  to  health."  Against  this 
conviction  Jones  appealed  to  the  general  quarter  sessions  for  the 
said  county,  when  the  conviction  was  contirmed  and  the  appeal 
dismissed  with  costs,  subject  to  the  opinion  of  the  Queen's  Bench 
Division  upon  a  special  case,  which  was  argued  before  us  on  the 
18th  day  of  Dec.  last.  The  facts  found  on  the  hearing  of  the 
appeal  are  fully  set  forth  in  the  case,  but  may  be  stated  shortly 
as  follows  :  On  the  10th  day  of  Dec,  1892,  the  appellant  sold  to 
the  respondent  a  packet  of  baking  powder,  described  on  the 
outside  of  the  wrapper,  a  copy  of  which  is  annexed,  as 
'^Excelsior  Baking  Powder,  for  making  light  and  wholesome 
pastry,  puddings,  &c.,  without  yeast."  On  the  wrapper  are  also 
printed  directions  how  and  in  what  proportions  to  mix  the 
powder  in  a  dry  state  with  flour,  and  then  to  convert  the  mixture 
so  made  into  dough.  The  object  of  mixing  the  baking  powder 
with  the  flour  is  to  generate  and  diffuse  through  the  dough  a 
sufficient  quantity  of  carbonic  acid  gas  to  cause  it  to  expand  or 
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rise^  and  so  render  the  breads  cakes^  and  pastry,  when  baked,       Jonu 
light  and  digestible.     The  Excelsior  Baking  Powder  is  composed       .  ^* 

of  20  per  cent,  of  bicarbonate  of  soda,  40  per  cent,  of  alnm,  and       

40  per  cent,  of  ground  rice.     Carbonic  acid  gas  is  contained  in        1894. 

the   bicarbonate  of    soda.     To    liberate    this    gas    properly,   a   , ,  J      . 

chemical  combination  of  an  acid  with  the  bicarbonate  of  soda  is     ^f  foodr-^ 

necessary.     To   effect    this    combination,   alum    is    used.     The   Meaning  of 

ground  rice  is  added  merely  for  the  purpose  of  preserving  the  food— Baking 

compound  from  injury  by  damp,  and  thus  preventiug  chemical    ^Jtiticm* 

combination  before  actual  use  in  dough.     The  ground  rice  does  ingredient— 

not  pass  off  with  the  carbonic  acid  gas,  but  remains  in  the  bread  ^^^  ^  ^^od 

together  with  the  alum,  which,  by  the  mutual  action  between  it    j^^  1875' 

and  the  bicarbonate  of  soda,  assumes  the  form  of  hydrate  of  88  ^'39  FtcV. 

alumina,  in  which  form  it  is  eaten  with  the  bread  and  is  injurious  ^'  88,  m.  2,  3. 

to  health.     The   Sale  of  Food  and  Drugs   Act,   1875,  in  its 

preamble,  recites  that  it  is  desirable  that  the  law  regarding  the 

sale  of  food  and  drugs  in  a  pure  and  genuine  condition  should  be 

amended.    The  interpretation  clause  (sect.  2)  enacts  that  the 

term  "  food ''  shall  include  ''  every  article  used  for  food  or  drink 

by  man  other  than  drugs  or  water.''     Sect.  3  enacts  that  no 

person  shall  mix,  or  order  or  permit  any  other  person  to  mix, 

any  article  of  food  with  any  ingredient  or  material  so  as  to  render 

the  article  injurious  to  health,  with  intent  that  the  same  may  be 

sold  in  that  state,  and  no  person  shall  sell  any  such  article  so 

mixed  under  a  penalty  not  exceeding  502.  for  the  first  offence. 

We  are  asked  by  the  case  to  say,  first,  whether  baking  powder  is 

an  article  of  food  within  the  meaning  of  the  statute ;  secondly, 

whether,  assuming  it  to  be  so,  there  is  evidence  to  support  the 

finding  that  the  appellant  sold  the  same  to  the  respondent  mixed 

with  an  ingredient — to  wit,  alum — injurious  to  health.     It  will  bo 

observed  that  sect.  3  creates  two  distinct  and  separate  offences, 

one  the  mixing  or  causing  to  be  mixed  any  article  of  food  with 

any  ingredient  rendering  such  article  injurious  to  health,  with 

intent  that  so  mixed  the  same  may  be  sold;  the  other,  the  actual 

selling  of  an  article  of  food  so  injuriously  mixed.     The  latter  is 

the  offence  charged  against  the  appellant.    These  are  the  only 

offences  pointed  at  in  sect.  3.     The  mere  sale  of  an  article,  not 

itself  an  article  of  food,  but  which  mixed  with  an  article  of  food 

would   render  it  injurious   to  health,  is  not  an  offence  under 

sect.  3.     To  sell  alum,  the  injurious  drug  in  this  case,  which  is 

clearly  not  an  article  of  food,  even  though  it  be  sold  with  the 

knowledge  of  the  vendor  that  it  is  the  buyer's  intention  to  mix  it 

with  the  ingredients  of  which  an  article  of  food — e.gr.,  bread — ^is 

to  be  composed,  is  no  offence  under  sect.  3 ;  and  it  makes  no 

difference  in  a  legal  point  of  view  that  when  sold  it  is  mixed  with 

other  ingredients  not  in  themselves  hurtful,  some  or  one  of  which 

in  an  unmixed  state  might  be  used  as  articles  or  an  article  of 

food,   if    the  injurious  and  the  harmless    ingredients    are    so 

inseparably  mixed  and  in  such  quantities  as  that  the  mixture  as 

a   whole  forms  an  injurious  compound   which    nobody  would 
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JoNBs       dream   of  using  as   food.     For  instance^  take   this   Excelsior 
j^*  Baking  Powder.     Of    coarse   it   could  be  truly  said  that  pore 

ground  rice  is  an  article  of  food  for  man,  but  it  would  cease 

1894.        to  be  so  if  it  were  mixed  with  an  equal  quantity  of  alum  and 
T —        20  per  cent,  of  bicarbonate  of  soda^  and  sold  in  penny  packets 
of  foodr—     of  an   ounce  each.     Who   would   venture   to   describe   such  a 
Meaning qf   mixture  as  food   for   man?     With   equal   truth   might  powder 
food— Baking  composed   of  poison  mixed  with  flour  be  called  food  for  man 
Jnitw^oiM     tccs^i^B®  pore  flour  is  so  used.     Possibly  it  may  be  said   that 
ingredimU—  the  injurious  ingredients  when  mixed  with  other   materials  of 
Sale  of  Food  which  an  article  of  food  is  composed  become  a  part  and  parcel 
lefl875^    of  such  articles;  but  that   is   no  argument  against  the  vendor 
88 ^89  Vict  of  such  iujurious  ingredients,   unless    such   ingredient  can  be 
e,  63,  ff.  2,  3.  treated  as  an  article  of  food  at  the  time  of  sale.     That  is   the 
moment  when  the  test  of  its  character  is  to  be  applied,  and,  it 
it  be  not  then  an  article  of  food,  no  offence  is  committed  by 
the  vendor  of  it,  though   the  purchaser  or  any  other  person 
who  afterwards  mixes  it  with   an  article  of  food  intended  for 
sale  would  be  guilty   of  an   offence   for    such    mixing  if    that 
were  done  with  intent  to  sell.     We  are  clearly  of  opinion  that 
the  baking  powder  in  question  is  not  an  article   of  food,  and 
neither  the  sale  of  it  nor  the  admixture   of   it  with  an  article 
of  food,   unless  such  article  is  intended  for  sale,  is  an  offence 
within  the  criminal  provisions  of  the  Sale  of  Food  and  Drugs 
Act.     For  his  own  use  anybody  may  make  use  of  it  if  he  thinks 
fit,  and  it  would  certainly   seem   strong  if,   for  selling  such  a 
mixture  to   a  person   who   had  a  right  to    mix  it  with    the 
ingredients  forming  his  own  bread  or  pastry,  the  vendor  could 
be  convicted   of  a  criminal  offence.     We  do  not,  however,  in 
anything  we  have  said,  intend  to  convey  it  as  our  opinion  that 
nothing  can  be  deemed  to  be  an  article   of  food  unless  it  be 
made  up  into  an  eatable  or  drinkable  form  and  fit  for  immediate 
use,  for  we  have  no  doubt  that  the  substantial  and  requisite 
materials   for   making,   and   which   are   to   form   part    of,    the 
unadulterated    article    when    made — e.g.,    flour,    butter,    salt, 
mustard,  pepper,  &c. — are  articles  of  food,  for,  though  no  one  would 
ordinarily   dream   of    eating  these   things  alone,   yet  they  are 
articles  intended  to  form  substantial  components  of  articles  of 
food,   or   to   be    eaten  as  adjuncts  thereto.     Such,  however,  is 
not  the  character   of    baking  powder.     We  think  the  court  of 
quarter  sessions  was  wrong  in  treating  the  baking  powder  in 
question  as  an  article  of  food,  or  used  for  food.     It  is  unneces- 
sary  to   answer   the   second   question.     The  order    of    quarter 
sessions  and  the  original  conviction  must  be  quashed. 

Appeal  allowed.     Order  of  quarter  sessions  and  conviettan 
quashed. 
Solicitors  for  the  appellant.  Flux,  Leadbitter,  and   Oo.,   for 
Tillett,  Norwich. 

Solicitors  for  the  respondent,  Iliffe,  Henley,  and  Sweet,  for 
W.  E.  B.  Allen,  Cardiff. 
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QUEEN^S  BENCH  DIVISION. 

Monday,  Nov.  27,  1893. 

(Before  Wills  and  Weight,  JJ.) 

Midland  Railway  Company  v.  Edmonton  Union,  (a) 

Quarter    sessions — Continuing   court — Practice — Consent   to   tax. 

costs  out  of  sessions. 

A  court  of  quarter  sessions  is  a  continuing  court,  and  may 
determine  the  effect  of  an  order  made  at  a  previous  sessions. 

Where  nothing  ha^  been  said  to  the  contrary,  consent  to  tax  the 
costs  of  appeal  to  quarter  sessions  out  of  sessions  may  be  implied 
from  the  universal  custom  so  to  do. 

THIS  was  a  rale  to  quash  an  ordor  of  the  Quarter  Sessions  of 
Middlesex,  removed  into    court  by  an  order  of  Wills,  J., 
dated  the  29th  day  of  June,  1893. 

On  the  9th  day  of  April,  1892,  the  Midland  Railway  Company 
entered  an  appeal  against  a  poor  rate  made  on  the  12th  day  of 
November,  1891.  The  appeal  was  heard  by  quarter  sessions  on 
the  13th  day  of  July,  1892,  and  judgment  was  given  for  the 
appellants  with  costs.  Nothing  was  said  at  the  time  of  the 
hearing  about  taxing  costs  out  of  court;  but  in  November  the 
company's  solicitor  sent  in  a  bill  of  costs  to  the  clerk  of  the 
peace,  who  gave  an  appointment  to  tax  on  the  5th  day  of 
December.  On  that  day  the  solicitor  for  the  Edmonton  Union 
objected  that  no  consent  had  been  given  to  tax  out  of  court,  aud 
the  deputy  clerk  of  the  peace  upheld  the  objection,  and  decided 
that  he  would  not  proceed  with  the  taxation.  On  the  7th  day  of 
January,  1893,  the  Court  of  Quarter  Sessions  was  moved  on 
behalf  of  the  company  for  leave  to  tax  the  costs  of  the  appeal. 
The  court  allowed  the  motion,  and  amended  the  order  made  at 
the  hearing  on  the  13th  day  of  July  of  the  previous  year  so  as  to 
direct  that  the  respondents,  the  Edmonton  Union,  should  pay  to 
the  clerk  of  the  peace,  for  the  appellants,  206Z.  17^.  7d.  costs 
within  fourteen  days  of  service  of  the  order  on  them.  Of  this 
sum  16Z.  18s.  6d,  were  for  the  costs  of  the  motion  at  the  sessions 
of  January,  1893.  The  order  of  quarter  sessions  was  moved 
into  the  High  Court  to  be  enforced  under  sect.  18  of  Baines'  Act 
(12  &  13  Vict.  c.  45),  and  on  the  7th  day  of  August,  1893,  a 
rule  nisi  was  obtained  on  behalf  of  the  Edmonton  Union,  on  the 
grounds  that  the  order  was  not  the  order  made  by  the  quarter 

(a)  Reported  by  Msbttii  Ll.  Pikl>  Esq.,  Barrister-at-Law. 
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MmLAHD     Sessions  in  the  said  appeal,  and  that  it  was  in  excess  of  the 
^^j^^''     jurisdiction  of  the  Court  of  Quarter  Sessions. 

,^.  Balfour-Browne,  Q.O.,  and  E.  Page  against  the  rule, — ^In  the 

EracoMTON    first  place^  the  rule  obtained  by  the  other  side  is  too  wide.     To 

^^^'       quash  the  order  of  quarter  sessions  would  not  only  enable  the 

1898.        Edmonton  Union  to  escape   paying  us  our  costs,  but  would  also 

— ;-        get   rid  of  the  decision  of  the  appeal,  against  which  there   is 

^(ST^r*^    nothing  alleged.     It  is  admitted  to  be  the  general  practice  to  tax 

sMBWM—    costs  out  of  court  as  has  here  been  done^  and  this  practice  is 

dmiinuing    not  only  highly  convenient,  but  in  some  cases  necessary,  as  other- 

com^t—Ci^ts  wise,  the  costs   of   the  last  case  tried  at  sessions  could  never 

tc^^^of^  be  taxed  at  all.     From  this   universal  custom  the  consent  of  the 

MMiofu—    other  side  may  be  implied.     The  brief  of  counsel  for  the  Edmon- 

impUed      ton  Union  was  actually  by  mistake  indorsed  ''  costs  to  be  taxed 

out  of  court,'*  so  much  was  it  considered  a  matter  of  course  that 

the  application  would  be  made  and  granted.     This  indorsement  is 

of  course  no   evidence   of  any  express  consent,  as  it  is  admitted 

that  there  was  none :  but  it  is  sufficient  to  show  that  consent  was 

implied,  and  therefore  to  support  the  order  of  quarter  sessions, 

who,  having  considered  the  facts,  have  come  to   the  conclusion 

that  there  was  evidence  of  consent.     Southampton  Oas  Light  and 

Coke  Company  v.  Guardians  of  the  Southampton  Union  (36  L.  T. 

Rep.  N.  S.  548;  2  Q.  B.  Div.  371 ;   46  L.  J.  238,  M.  C.)  shows 

that  costs  may  be  taxed  out  of  court  without  express  consent. 

Poland,  Q.C.,  and  J2.  Cunningham  Glen  for  the  rule. — ^The 
order  of  quarter  sessions  is  bad.      The  legal  proposition  is,  that 
the  power  of  quarter  sessions  is  limited  to  the  period  of  sessions. 
The  clerk  of  the  peace  has  no  power  to  tax  after  the  court  has 
ceased  to  sit.     The  parties  have  a  right  to  have  a  chairman  of  the 
court  in  existence  at  the  time  of  taxation  for  them  to  appeal  to  in 
case  of  necessity.     The  only  thing  that  can  take  them  out  of  this 
rule  is  an  express  consent  to  tax  out  of  court.     If  this  consent 
was  not  given,  the  order  of  quarter  sessions  cannot  be  valid. 
It  is  said  consent  may  be   implied ;    but  it  is  not  a   matter 
of  course  that  there  should  be  consent.      The  client  might  not 
have  confidence  in  the  clerk  of  the  peace.     He  might  wish  to  be 
able  to  appeal  to  the  chairman.     Southampton  Gaslight  and  Coke 
Company   v.   Guardians  of  the  Southampton  Union  {vM  sup.)  is 
really  in   our  favour.      During  the  argument.  Lush,  J.  said: 
''There  is  nothing  irregular  or  illegal  in  taxing  out  of  sessions 
when  the  parties  agree  to  it  -/'  and   in  giving  judgment  he  said : 
"  If  the  costs  had  been  given  by  the  Court  of  Quarter  Sessions 
under  12  &  13  Yict.  c.  45,  s.  5,  I  think  the  taxation  of  costs  out 
of  sessions  would  have  been  invalid,  unless  there  had  been  consent 
of  the  parties   to   such  taxation."       [Wills,   J. — But  he  says 
further  on, ''  If  the  appellants  intended  to  make  this  stipulation 
I  think  they  ought  to  have  said  so.'']     If  the  contention  of  the 
other   side  is  right  it  would  be  necessary  to  hold  that,  where 
nothing  is  said,  consent  may  be  implied.     The  case  does  not  go 
as  far  as  that  in  any  view  of  it.     Then  the  order  made  at  the 
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January  sessions  of  1893^  amending  the  previons  order^  is  a  MidiiAiid 
nullity.  The  court  is  differently  constituted,  and  it  might  well  coSAirt 
be  that  the  chairman  would  be  different.     The  order  to  pay  the  p, 

extra  161,,  the  costs  of  those  proceedings^  is  therefore^  of  course^    Edhohtoh 
also  ultra  vires.     Our  objection  to  the  order  is  like  that  taken  in       ^"^'' 
Reg.  V.  Hellier  (21  L.  J.  3,  M.  0. ;  17  Q.  B.  229),  and  must  pre-        isss. 

vaU  for  the  reasons  there  given.      [Weight,  J. — Both  in  that       

case,  and  in  Reg.  v.  Goodall,  (L.  Rep.  9  Q.  B.  557 ;  43  L.  J.  119,    ^^^^ 
M.  C.),  the  order  objected  to  was  bad  on  the  face  of  it.]     At  all     tSti^L. 
events  the  order  made  in  January,  1893,  is  bad,  and  the  order    OrnHmUng 
of  July,  1892,  which  is  really  the  order  in  the  case,  can  no  longer  ^^tzS^*^ 
be  enforced,  as  the  quarter  sessions  which  made  it  are  no  longer     umout  of 
sitting.     It  cannot  be  said  that  the  clerk  of  the  peace  is  the  officer     9e99iona— 
of   quarter  sessions.       He    holds  an    office    under    the    Lord      Inipued 
Lieutenant.     The  order  now  before  the  Court  does  not  represent      «>***^*' 
the  true  order  of  quarter  sessions,  and  should  be  set  aside. 

Wills,  J. — I  am  clearly  of  opinion  that  our  decision  ought  to 
be  in  favour  of  the  appellants  at  quarter  sessions.  I  confess  I 
have  serious  doubts  whether  an  objection  like  the  present  can  be 
taken  at  this  stage  of  the  proceedings  at  all.  Certainly,  in  defe- 
rence to  what  Patteson,  J.  says  in  Reg.  v.  Hellier  {ubi  sup.),  I 
should  say  that  the  objection  must  be  confined  to  the  order  itself. 
Both  in  that  case  and  in  Reg.  v.  Ooodall  {ubi  sup.)  the  objection 
was  to  the  order  as  it  stood.  However,  it  is  not  necessary  for  us 
to  decide  that  question.  It  will  be  sufficient  if  we  deal  with  the 
point  that  has  been  raised.  It  is,  that  there  was  no  express 
consent  to  tax  the  costs  of  the  appeal  out  of  sessions.  But  there 
may  be  consent  without  there  being  express  consent.  Consent 
means  the  concurrence  of  two  minds.  This  does  not  mean  a 
concurrence  expressed  in  words  only.  In  many  cases  a  man's 
consent  is  implied,  and  rightly  implied,  from  his  actions  or 
merely  from  his  silence.  So  here,  it  seems  to  be  admitted  that 
the  universal  practice  is  to  tax  out  of  court  by  consent.  It 
appears  that  the  leading  counsel  for  the  respondents  knew  so 
well  that  this  was  the  practice  that  he  wrote  on  his  brief  before- 
hand, when  he  saw  that  judgment  must  be  against  him,  '^  Costs 
to  be  taxed  out  of  sessions.'^  No  one  suggests  that  this  indorse- 
ment binds  the  respondents.  But  it  shows  that  it  was  felt  that 
this  was  the  usual  practice.  We  have  also  affidavits  from  the 
solicitors  on  the  other  side  to  the  effect  that  it  is  so ;  and  it  was 
doubtless  for  the  same  reason  that  counsel  for  the  appellants  did 
not  think  it  necessary  to  say  anything  about  it.  But  we  are  not 
without  authority  on  the  subject — I  trust  I  should  have  had 
courage  to  decide  the  point  if  there  had  been  none,  for  the  ordi- 
nary business  of  litigation  could  not  be  carried  on  in  the  absence 
of  an  understanding  between  counsel.  The  view  taken  by 
Lush,  J.  in  Southampton  Oaslight  and  Coke  Company  v.  South' 
ampton  Union  {ubi  sup.)  supports  me  in  my  opinion.  The 
facts  in  that  case  are  doubtless  different,  but,  even  giving  to 
what  Lush,  J.  says  the  meaning  contended  for  by  the  counsel  for 
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MnttAMD     the  respondents^  it  is  dear  that  the  true  effect  of  the  case  is,  that, 

OwAMT     ^  ^6W  of  the  regular  custom  to  tax  out  of  court,  the  consent  of 

V.  counsel  might  be  implied.     Then  there  is  the  further  question  as 

BDMomosr    to  the  power  of  the  Court  of  Quarter  sessions  to  make  the  order 

J^"'       as  to  the  payment  of  costs,  and  also  as  to  the  subordinate  amount 

189$.       ofl6Z.,  the  costs  of  the  hearing  at  which  the  order  was  made. 

-"--'        The  respondents  say  the  court  had  no  jurisdiction  to  make  an 

rj™J^    order  relating  to  a  previous  session.     I  do  not  think  there  was 

M«fion«—    any  want  of  jurisdiction.     The  case  of  Campbell  y.  The   Queen 

OonHnuing    (11  Q.  B.  Rep.  799;  15  L.  J.  76,  M.  C.)  shows  that  in   criminal 

^Hq^^^'^  matters  the  Court  of  Quarter  Sessions  is  a  continuing  court.     If 

tam<mtof    ^^^  court  had  not  power  to  make  this  order,  is  it  to  be  said  that, 

fetfiofu—    if  a  copying  clerk  in  the  clerk  of  the  peace's  office  were  to  make  a 

Implied      manifest  error,  there  wonld  be  no  opportunity  of  setting  it  right  T 

It  is  argued  for  the  respondents  that  in  that  case  the   party 

aggrieved  might  come  to  the  Queen's    Bench  Division  of  the 

High  Court  for  a  mandamua  to  the  clerk  of  the  peace.     But  this 

court  would  have  no  jurisdiction  to  set  the  order  aside  if  regular 

on  the  face  of  it,  and  a  mandamiLS  would  not  lie  to  the  clerk  of  the 

peace.     Is  it  then  to  be  said  that  there  is  not  power  anywhere  to 

rectify  an  error  ?     I  am  of  opinion  that  there  is  such  power,  that 

the  Court  of  Quarter  Sessions  has  power  to  make  such  necessary 

alteration  in  an  order,  and  to  say  that  there  has  been  an  error.  So 

I  have  come  to  the  conclusion  that  the  order  made  at  the  January 

sessions  was  the  order  of  the  Midsummer  sessions,  and  that  it  was 

not  made  in  excess  of  jurisdiction,  but  properly  made,  and  in  my 

opinion  the  Court  of  Quarter  Sessions  was  the  only  court  to 

which  an  application  could  be  made  for  an  order  to  the  clerk  of 

the  peace  to  tax. 

Wright,  J. — I  am  of  the  same  opinion  for  three  reasons. 
First,  because  the  Court  of  Quarter  Sessions  is  a  tribunal  consti- 
stuted  by  a  commission  of  the  peace  which  has  itself  a  continaons 
existence.  The  court  is  required  by  the  statutes  to  sit  four  times 
a  year,  but  it  is  always  the  same  court  which  sits.  No  doubt 
there  are  particular  matters  which,  by  the  requirements  of  parti- 
cular statutes,  must  be  terminated  at  a  particular  session,  but  in 
other  cases  things  are  done  at  different  sessions  which  are  neces- 
sarily considered  to  be  done  by  the  same  court.  There  is  no  such 
limitation  to  any  particular  sessions  in  the  section  (sect.  5  of 
12  &  13  Vict.  c.  45)  giving  the  Court  of  Quarter  Sessions  discre- 
tion to  order  the  payment  of  the  costs  of  appeals.  Here  the 
court  has  simply  carried  out  the  intention  of  this  section.  It  has 
made  no  fresh  order,  but  has  simply  said  at  the  January  sessions 
what  the  order  made  at  the  previous  Midsummer  sessions  was. 
I  think  we  could  not  quash  such  an  order ;  the  High  Court  has 
no  jurisdiction  to  quash  an  order  of  quarter  sessions,  made  in 
accordance  with  practice  and  within  their  jurisdiction.  My 
second  ground  is  this  :  we  are  asked  to  quash  this  order  on  the 
ground  that  no  consent  was  given  that  there  should  be  taxation 
out  of  sessions.     I  think  that,  in  taking  such  a  course,  we  should 
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exercise  oar  discretion  wronglj  and  against  good  faith ;  for  I  am 
of  opinion  that  there  was  here  a  consent^  though  not  an  express 
consent^  to  tax  out  of  sessions.  Thirdly^  though  it  is  not  neces- 
sary for  us  to  decide  the  pointy  I  must  add  that  I  share  the  doubt 
whether,  when  an  order  of  quarter  sessions  comes  up  before  us  to 
be  enforced,  we  can  do  anything  except  to  see  if  it  is  wrong  on 
the  face  of  it.  Power  to  go  into  the  merits  of  such  an  order 
would,  for  one  thing,  interfere  with  the  rules  as  to  the  time 
within  which  a  writ  of  certiorari  must  be  applied  for. 

Rule  discharged. 

Solicitors  against  the  rule,  Beale  and  Co. 

Solicitor  for  the  rule,  F.  Shelton. 
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QUEEN'S  BENCH  DIVISION. 
Saturday,  Jan,  27,  1894. 
(Before  Lord  Coleridge,  C.J.,  and  Day,  J.) 

Beg.  V,  Horace  Smite,  Esq.,  and  the  Aerated  Bread 

Company,  (a) 

Summary  jurisdiction  —  Statutory  direction  to  provide  and  fix 
weights  and  scales  in  baker's  shop — Absence  of  penalty — Pro^ 
ceedings  for  breach  not  cognisable  in  court  of  summary  juris- 
diction— 3  Oeo.  4,  c.  cvi,,  s.  8 — 6  ^  7  Will.  4,  c.  37,  s.  6. 

Sect.  8  of  S  Oeo.  4,  c.  cvi.  {and  therefore  sect.  6  o/  6  ^  7 
Will.  4,  c.  37,  which  is  in  the  same  terms),  though  directing 
that  evenj  baker,  SfC,  shall  fix  m  his  shop  proper  weights  and 
scales,  8fc.,  does  not  provide  a  penalty  for  the  breach  of  this 
duty,  which  therefore  does  not  constitute  an  offence  cognisable  by 
a  court  of  summary  jurisdiction. 

THIS  was  a  rule  nisi  calling  upon  Horace  Smith,  Esq.,  a 
metropolitan  police  magistrate,  sitting  at  Clerkenwell,  to 
show  cause  why  a  writ  of  mandamus  should  not  issue  to  compel 
him  to  hear  and  determine  a  certain  summons  which  had  been 
taken  out  against  the  Aerated  Bread  Company.  The  charge 
made  against  the  company  was  for  not  causing  to  be  fixed  in  a 
certain  shop  of  theirs,  on  or  near  the  counter,  a  beam  and  scales, 
with  proper  weights,  as  provided  by  8  Greo.  4,  c.  cvi.,  s.  8. 

ifl)  Reported  by  Hbnbt  Lbigh,  Esq.,  Barrister-at.Law. 
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Rbq.  The   magistrate  declined  jurisdiction  on    the    ground   tlutty 

HouLGB      though  the  section  enacted  that  every  baker  should  fix   such 
Smuh,  Esq.,   weights  and  scales,  it  provided  no  penalty  for  the  breach  of  ibis 
AMD  THK      direction. 

"^J^         Poland,  Q.C.  and  Oourtenay  Fooks  showed  cause  against  the 
OoMPAKT.     rale. — ^The  statute  does  not  provide  any  penalty  for  the  offence 

charged  here,  and  the  magistrate  was  right  in  declining  jaris- 

^^^       diction.      The  only  remedy  is  by   indictment.      See   Stone's 
JumUcm'     Justice's  Manual  (27th  edit.,  p.  177,  note  o) ;  Iteg.  v.  Kingaley 
iwMickion--  (16  L.  T.  Rep.  O.  S.  408;  15  J.  P.  65). 
o^!^         12.  Isaacs  in  support  of  the  rule. 

^•^wMcf       Lord  CoLEBiBGE,  C.J. — ^I  am  of  opinion  that  the  learned  mag^s- 

pmaity-^    trate  was  right  in  his  view  of  this  case.     We  cannot  import  into 

Weighu  and  ^Qot,  8  penalties  for  anything  beyond  the  offences  for  which  in 

providtdin  ^^^^  ^^^y  are  provided,  viz.,  "  for  every  such  false  beam   and 

haktr'B  ihop  scales  and  balance  or  false  weight.''     There  is  no  suggestion  of 

—Povmof   ^nah.  offences  here,  and  it  is  enough  to  say  that  the  statnt-e 

J^^fi^     means  what  it  says.     True,  it  says  that  scales  are  to  be  fixed, 

jufisdietion  but  it  docs  not  impose  a  penalty  for  non-compliance  with  that 

to  entertain  requirement,  and  the  magistrate  rightly  declined  jurisdiction  to 

^^SG^4^ investigate  a  summons  for  such  non-compliance. 

c.  evi.,  i.  8 ;       Dat,  J.  concurred. 

7  WUL  4,  Bule  discharged, 

c.  37, 8.  6.         Solicitor  for  the  prosecutors,  the  Master  Bakers'  Protection 
Society,  Arthur  Ewes. 

Solicitors  for  the  Aerated  Bread  Company,  Wilson,  Bristouses, 
and  CarpmaeL 
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Wednesday,  Feb*  14. 
(Before  Mathbw  and  Collins,  JJ.) 

EiBTT  (app.)  V,  Wakd  (resp.)  (a) 

Adulteration — Milk — Sale  of  Food  and  Drugs  Act,  1875  (38  ^-  39 
Vict,  c.  63),  ss.  6  and  \4t—8ale  of  Food  and  Drugs  Amendment 
Act,  1879  (42  8^  43  Vict.  c.  30),  s.  3 — Amendment  of  summ^ons 
— Summary  Jurisdiction  Act,  1848  (11  8f  12  Vict.  c.  43),  s.  1. 

A  consignor  of  milk  having  been  summoned  under  sect.  6  of  the 

(a)  Reported  by  Hem rt  Lkiob,  Esq.,  DarriBter-at-Law. 
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Sale  of  Food  and  Drugs  Actj  1875,  the  evidence  against  him  Hibit 

disclosed  an  offence  under  sect.  3  of  the  Amendment  Act,  1879.  _*'• 

Held,  that  the  variance  was  cv/rable  by  sect.  1  of  the  Summary        ' 

Jurisdiction  Act,   1848,  and  that  the  appellant  was  rightly  1894. 

convicted.  . ,  ,"     ^. 

^  pHIS  was  an  appeal  by  way  of  case  stated  from  a  decision  of  ^^ ^^Tl^i^^ 
A      magistrates.  Fo^and 

R.  Neville  for  the  appellant. — The  summons  alleges  a  pur-   Drags  AcU, 
chaser,  and  the  case  finds  a  procurement  as  inspector,  so  that  I876andi879 
there  is  a  material  difference  between  the  offence  charged  and  j^^^^f^i^^^f 
that  which  has  been  proved.      He  also  referred  to  Bov^h  v.  Bummona— 
Hall  (44  L.  T.  Rep.  N.  S.  183 :  6  Q.  B.  Div.  17).  Summary 

Oore  Browne  for  the  respondent. — ^The  variance  is  curable  '5«7'i848^ 
under  sect.  1  of  the  Summary  Jurisdiction  Act,  1848.  lo  f  ii  viet, 

M^THEW,  J. — The  only  question  here  is  that  which  arises  with    c.  48, «.  i ; 
regard  to  the  form  of  the  summons,  for  there  is  a  good  old-  ^J/  ^^a^t' 
fashioned  variance  between  the  offence  charged  in  the  summons  ^^'^^  F^ct.' 
and  that  which  is  proved  bv  the  evidence ;  but  the  Summary    c  80, «.  8. 
Jurisdiction  Act  was  framed  to  get  rid  of  this  very  difficulty. 
The  magistrates  find  that  no  injury  has  been  done  to  the  appel- 
lant, and  no  application  was  made  for  adjournment;. therefore 
they  had  jurisdiction  to  convict,  and  their  decision,  with  which 
on  the  merits  we  agree,  must  be  affirmed. 

Collins,  J.  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Frank  Ridley. 

Solicitor  for  the  respondent,  Bevvr,  for  Bevir,  Wootton  Bassett. 
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Wednesday,  March  7. 
(Before  Mathiw  and  Cavi,  JJ.) 

Pollock  v.  Moses,  (a) 

Fishery  Acts — Freshwater  fishery — Water  bailiff— Right  to  prose-^ 
cute  without  the  authority  of  board  of  conservators — Salmon 
Fisheries  Act,  1861  (24  *  25  Vict.  c.  109),  s.  8— Fisheries  Act, 
1891  (54  ^  55  Vict.  c.  37),  s.  13. 

(a)  R«porkod  by  7.  0.  Robinson,  Esq.,  BaxTiflter-at.Law. 
VOL.   XVIT.  B   B  B 
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Pollock     Ths  Fisheries  Act,  1891^  s.  13,  provides  that  the  powers  conferred 
j.^'  by  the  Fisheries  Acts  upon  any  authorities  or  officers  to  enforce 

them  shall  not  Umit  or  take  away  the  power  of  any  other  person 

1894.  to  take  legal  proceedings  for  their  enforcement. 

Fiahm  A  i«*  ^^^>  that,  Under  this  section,  a  water  bailiff  can  institute  proceed' 
—wH^water      *^*  /^  ^^   offence  against  the  FHshertes  Acts  without  being 

fishery—         authorised  so  to  do  by  the  boa/rd  of  conservators  of  the  district. 
Water  haiUjr  By  sect.  13  of  the  Fisheries  Act,  1891,  Anderson  v.  Hamlin  (63 
tV:^^^     ^'  ^'  ^'  ^'  S'  168  ;  25  Q.  B.  Div.  221)  has  ceased  to  be  law. 

^XJ^sl'  QPEOIAL  CASE  stated  by  justices  of  Cumberland. 
54  4-  55  Vict.  ^  The  appellant  was  summoned  for  fishing  for  salmon  with  a 
c.  37, 8, 13.  *f  snatch "  in  the  river  Derwent,  which  is  a  fishery  district 
subject  to  a  board  of  conservators,  contrary  to  sect.  3  of  the 
Salmon  Fishery  Act,  1861.  The  respondent,  upon  whose  informa- 
tion the  complaint  was  laid,  was  a  duly  appointed  water  bailLGE  in 
the  employment  of  the  board  of  conservators  for  the  district.  The 
respondent  admitted  in  cross-examination  that  he  prosecuted  in 
his  capacity  as  water  bailiff,  but  that  he  was  not  authorised  by  the 
board  to  institute  the  proceedings. 

The  justices  convicted  the  appellant  and  inflicted  a  fine,  subject 
to  this  case. 

The  question  for  the  opinion  of  the  court  was,  whether  it  was 
necessary  that  the  respondent  should  have  received  express 
authority  from  the  board  of  conservators  to  institute  the  pro- 
ceedings. 

The  Salmon  Fisheries  Act,  1861,  s.  8,  enacts  that : — 

No  person  shall  do  the  following  things  or  any  of  them ;  that  is  to  say,  (2)  uae  any 
spear,  gafiF,  strikehall,  snatoh,  or  other  like  instrument  for  catching  salmon ;  and  any 
person  acting  in  oontrayention  of  this  section  shall  incur  a  penalty  not  exceeding  5^, 
and  shall  foHeit  any  instruments  used  hy  him  or  found  in  his  possession  in  contraTco- 
tion  of  this  section;  hut  this  section  shall  not  apply  to  any  person  using  a  gaff  as 
auxiliary  to  angling  irith  a  rod  or  line. 

The  Fisheries  Act,  1891,  s.  18,  enacts: — 

The  powers  conferred  by  the  Sea  Fisheries  Act,  1883,  or  this  Act,  or  any  other  Act 
relating  to  salmon  and  freshwater  fisheries  upon  any  authorities  or  officers  to  enforce 
any  such  Act  shall  not  be  construed  as  limiting  or  taking  away  the  power  of  any  other 
person  to  take  legal  proceedings  for  the  enforcement  of  any  such  Act  or  of  any  bye- 
utw  made  thereunder. 

Sylvam  Mayer  for  the  appellant. — The  conviction  was  wrong. 
It  was  held  in  Anderson  v.  Hamlin  (6S  L.  T.  Rep.  N.  S.  168 ;  25 
Q.  B.Div.  221)  that  in  the  absence  of  express  authority  from  the 
board  of  conservators  a  water  bailiff  could  not  institute  proceedings 
against  a  person  for  fishing  without  a  licence  in  a  fishery  district. 
That  decision  is  not  affected  by  sect.  18  of  the  Fisheries  Act,  1891. 
The  words  "  any  other  person ''  in  that  section  were  not  intended 
to  include  a  water  bailiff,  for  the  previous  part  of  the  section 
refers  to  the  powers  conferred  by  the  Fisheries  Acts  upon  any 
''authorities  or  officers,''  i.e.,  a  water  bailiff  acting  upon  instruc- 
tions given  to  him  by  the  board  of  conservators,  and  the  section 
then  goes  on  to  enact  that  those  powers  shall  not  limit  the  rit^ht 
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of  any  other  persons  other  than  ''  aathorities  or  officers  ''  to  insti-     Foixock 
tute  proceedings.  ^^ 

WilUs  Bund,  for  the  respondent,  was  not  called  upon.  

M^THKW,  J. — I  am  of  opinion  that  this  conviction  was  right,        1894. 
and  that  the  appeal  must  therefore  be  dismissed.    The  case  of  jr^i^^ZT^g^ 
Anderson  v.  HamUn  was  decided  in  1890,  and  the  coart  there  ^Preahwater 
held  that,  before  prosecating  for  an  offence  against  the  Fisheries    juhwy--^ 
Acts,  a  water  bailiff  must  have  received  authority  from  his  board  ^^^^^^^ 
of  conservators  to  do  so.     Then  in  1891  the  Fisheries  Act  i^  to  prosecuu^ 
passed,  sect.  13  of  which  provides  that  any  person  may  take  pro-  24  ^  25  Vict. 
ceedings  to  enforce  the  Fisheries  Acts.     It  is  therefore  no  longer  ^  i^lr'y^  '\ 
necessary  for  a  water  bailiff  to  obtain  the  authority  of  the  conser-    ^|y  ^  ^' 
vators  before  instituting  proceedings. 

Cavi,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Nicholson,  Nicholson,  and  Oraham, 
for  Errington,  Carlisle. 

Solicitor  for  the  respondent,  T.  Cuthbert  Bum,  Cockermouth. 
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Wednesday,  March  11, 1893. 

(Before  Cave  and  Mathew,  JJ.) 

Beg.  v.  Bradley,  (a) 

Highway — Encroachment — Conviction — Defect — 11  ^12  Vict,  c,  43 
— Question  of  title — Certiorari — Highway  Act,  1864  (27  ^  28 
Vict.  c.  101),  s.  51. 

By  sect.  51  of  the  Highway  Act,  1864,  if  any  person  shall  encroach 
by  making  any  fence  on  the  side  of  any  carriage-way,  within 
ffteen  feet  of  the  centre  thereof,  he  shall  on  conviction  be  liable 
to  a  penalty.  The  defendant  was  convicted  under  this  section. 
The  conviction  did  not  state  that  the  defendant  had  ''  encrocLched  *' 
on  the  highway. 

A  unit  of  certiorari  having  been  granted  in  chambers  in  vacation, 
and  a  rule  nisi  to  guash  the  conviction  having  been  drawn  up,  on 
motion  to  make  stu^h  rule  absolute : 

(a)  Reported  by  F.  0.  Robmaon,  Eiq.,  BarriBter-at-Iiftw. 

B  B.  B   2 
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Rw.        Heldj  that  there  was  power  to  amend  the  conviction,  if  necessary, 

"'  under  12  ^  13  Vict,  c.  45,  s.  7,  but  that  certiorari  having  been 

'  taken  away  by  sect,  107  of  the  Highway  Act,  1835,  which  Act  by 

1894.  sect,  42  of  the  Highway  Act,  1862,  and  sect,  2  of  the  Highway 

7~"  _  Act,  1864,  is  to    be  read   as  one  with  the  Act  of  1864,  the 

EncroaSvinent     omission  of  the  word  **  encroach  "  did  not  render  the  conviction 

—Defect  in  bad,  and  that  certiorari  would  not  lie  for  such  a  defect,  and 

eonvicHonr-  therefore   the  court   would   not  quash  the  conviction  on  that 

Justicee*  ground. 

juHsdicHon—  Ex  paHe  Bradlaugh  (38  L.  T.  Rep.  N,  8.  680  ;S  Q,B.  Div.  609) 
Clwim  of  right      considered, 

Vict  cWL    ^^^  defendant,  being  charged  with  an  ojfen,ce  under  sect,  51  o/  the 

8. 51.    '       Highway  Act,  1864,  contended  that  he  was  the  owner  of  the  land 

on  which  a  f&nce  had  been  erected,  and  thai  it  did  not  form 

part  of  the  highway,  and  that  the  justices  had  no  jurisdiction  to 

adjudicate  in  the  matter,  on  the  ground  that  title  to  land  came 

in  question. 

Held,  thai  the  justices  had  jurisdiction,  the  question  for  them  being 

whether  or  not  the  land  in  question  formed  part  of  the  highway. 

Rule  nisi  to  quash  the  conviction  accordingly  discharged. 

MOTION  for  role  absolute  for  an  order  to  quash  two  con- 
yictions  by  justices. 

The  defendant  was  the  secretary  of  a  company  called  the 
Combined  Estates  Company,  owning  certain  property  at 
Hampton.  A  summons  was  issued  against  the  defendant  on  the 
information  of  the  surveyor  to  the  local  board  for  the  district 
of  Hampton,  being  the  urban  sanitary  authority  for  the  district^ 
charging  the  defendant  that  he  did,  ''  contrary  to  sect.  51  of  the 
Highways  Act,  1864,  cause  a  fence  to  be  erected  on  the  side  of 
a  carriage-way  or  cartway  known  as  Hanworth-road,  Hampton, 
being  a  public  highway  within  the  district  of  the  Hampton 
Local  Board,  within  fifteen  feet  of  the  centre  thereof,  and  did 
thereby  cause  such  carriage-way  or  cartway  to  be  reduced  in 
width  to  less  than  thirty  feet  between  the  fences  on  each  side 
thereof. '' 

The  defendant  was  charged  with  a  similar  offence  in  connection 
with  another  highway  called  the  Mill-road,  Hampton,  but  the 
facts  were  practically  the  same  in  both  cases. 

At  the  hearing  before  the  justices  it  was  proved  that  the 
Combined  Estates  Company  haa  been  since  1879  the  freeholders 
of  the  land  adjoining  one  side  of  the  Hanworth-road,  which  was 
a  public  highway.  At  the  side  of  the  road  there  was  a  ditch 
about  two  feet  wide,  uninclosed  from  the  road.  The  servants  of 
the  company  erected  a  fence  upon  the  side  of  the  road,  and 
within  fifteen  feet  of  the  centre,  so  as  to  inclose  the  ditch.  The 
defendant  claimed  that  the  ditch  was  the  property  of  the 
company,  and  had  never  formed  part  of  the  highway,  and  an 
objection  was  taken  that  the  case  involved  a  question  of  title, 
and  that  the  jurisdiction  of  the  justices  was  thereby  ousted. 
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This  objeotion  was  oyerroled.     The  local  board  did  not  dispate        Req. 
that  the  company,  being  the  freeholders  of  the  adjoining  land,    bradlk 

were  also  the  owners  of  the  soil  of  the  ditch  and  of  the  land        

immediately  adjoining  the  ditch,  npon  which  the  fence  had  been        1894. 
erected,  bnt  contended  that  the  ditch  and  the  land  had  always    „.  7~  __ 
formed  part  of  the  highway.     Afler  hearing  evidence  on  both  Xf^^^oaSLent 
sides  the  justices  held  that  the  offence  had  been  proved,  and    -— De/Mtin 
imposed  a  penalty.     The  record  of  the  conviction  stated  the  J!J*SJ^^^*^3. 
offence  in  the  same  form  as  used  in  the  information.  jutticn*" 

The  defendant  applied  in  Vacation  to  the  jndge  in  chambers  jwrisdicUon^ 
for  a  summons  to  show  cause  why  a  writ  of  certiorari  should  not  Claim  of  right 
issue  to  bring  up  the  conviction.     On  a  return  to  the  summons   ^^.^.f  loi 
the  judge  ordered  the  writ  to  issue.     Subsequently  a  rule  nisi       «.  51. 
was  drawn  up  under  the  Crown  Office  Rules,  1886,  r.  257,  to 
show  cause  why  the  conviction  should  not  be  quashed. 

The  Highway  Act,  1864,  s.  51,  enacts  that : — 

From  and  after  the  passing  of  this  Act,  if  any  person  shall  encroach  hy  making  or 
causing  to  be  made  any  bnilding,  or  pit,  or  hedge,  ditch,  or  other  fence,  or  by  planting 
any  dung,  compost,  or  other  materials  for  dressing  land,  or  any  rubbish,  on  the  sides 
or  side  of  any  carriage-way  or  cartway  within  fifteen  feet  of  the  centre  thereof,  or  by 
removing  any  soil  or  turf  from  the  side  or  sides  of  any  carriage-way  or  cartway 
except  for  the  purpose  of  improving  the  road,  and  by  order  of  the  highway  board,  or 
where  there  is  no  highway  board,  of  the  surveyor,  he  shall  be  subject  on  conviction  for 
every  offence  to  any  sum  not  exceeding  forty  shillings,  notwithstanding  that  the  whole 
space  of  fifteen  feet  from  the  centre  of  such  carriage-way  or  cartway  has  not  been 
maintained  with  stones  or  other  material  used  in  forming  highways,  and  it  shall  be 
lawful  for  the  justices  assembled  at  petty  sessions,  upon  proof  made  to  them  upon 
oath,  to  levy  the  expenses  of  taking  down  such  building,  hedge,  or  fence,  or  filling  up 
such  ditch  or  pit,  or  removing  such  dung,  compost,  materials,  or  rubbish  as  aforesaid, 
or  restoring  the  injury  caused  by  the  removal  of  such  soil  or  turf  upon  the  person 
offending.  Provided  always  that,  where  any  carriage-way  or  cartway  is  fenced  on  both 
sides,  no  encroachment  as  aforesaid  shall  be  allowed  whereby  such  carriage-way  or 
cartway  shall  be  reduced  in  width  to  less  than  thirty  feet  between  the  fences. 

Bosanquet,  Q.C.  and  E.  Terrell  in  support  of  the  rule  nm.— 
Although  by  sect.  107  of  the  Highway  Act,  1835  (with  which  the 
Highway  Act,  1864,  is  to  be  read  as  one),  certiorari  has  been  taken 
away,  it  will  still  lie  if  it  can  be  shown  that  the  justices  had  no 
jurisdiction  to  act.  They  had  no  jurisdiction  to  make  an  order 
in  this  case,  first,  because,  in  order  to  constitute  an  offence  under 
9ect.  51  of  the  Highway  Act,  1864,  it  must  be  proved  that  the 
defendant  encroached  on  the  highway  by  placing  a  fence  or 
other  obstacle  thereon.  There  is  no  such  finding  by  the  justices 
in  this  case.  The  conviction,  which  follows  the  form  of  the 
information,  merely  states  that  the  defendant  did  unlawfully 
cause  a  fence  to  be  erected,  &c.  It  is  therefore  bad  and  ought 
to  be  quashed  :  (Reg.  v.  BoUon,  1  Q.  B.  66 ;  Ex  parte  Bradlaugh, 
38  L.  T.  Rep.  N.  S.  680 ;  3  Q.  B.  Div.  509.)  Secondly,  the 
jurisdiction  of  the  justices  was  ousted  because  a  question  of  title 
to  land  was  involved.  The  defendant  has  not  encroached  on  the 
highway  at  all,  bat  has  inclosed  a  ditch  which  was  his  own  pro- 
perty, and  which  has  never  formed,  and  could  not  form,  part  of 
the  carriageway  or  cartway.  The  same  question  arose  in  Field  v. 
Thome  (20  L.  T.  Bep.  N.  S.  563),  where  the  court  held  that  the 
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Km.        ereotion  of  a  fence  apon  the  side  of  an  open  ditch  which  was 
g  ^'  within  fifteen  feet  of  the  centre  of  the  carriageway  was  not  an 

'     encroachment.     EaaUm  v.  Richmond  Highway  Board  (25  L.  T. 

1894.       Rep.  N.  S.  586;  L.  Sep.  7  Q.  B.  69);    Beans  v.  Oakley  (1 
„."J~  ^   Oar.  &  Kir.  125)  were  also  refeired  to. 
VnSocJILent      Ohatmell,  Q.C.  and  H.  Courthope-Mtunroe,  for  the  local  board, 
— Defect  in   were  not  called  npon. 

^JJ*^*'^       Mathew,  J. — We  are  not  called  npon  to  say,  and  onght  not  to 

Ju»i^ae^  say,  whether  the  magistrates  were  right  or  wrong  in  their  decision 

jwiBdActum--  in  this  case.     The  sole  question  for  us  to  decide  is,  whether  they 

CUiimofrigU  tad  any  jurisdiction,  because  by  the  Highway  Act,  1835,  cerUorofri 

^e.  ef  101    ^^  been  taken  away.     Now,  was  there  any  point  upon  which  it 

«.  51.    '  can  be  shown  that  the  magistrates  were  bound  to  hold   their 

hands  f    The  matter  came  properly  before  them  under  sect.  51  of 

the  Highway  Act,  1864.    The  matter  having  come  before  them, 

and  there  beiuff  no  objection  to  the  form  of  the  information^  they 

were  bound  to  near  the  evidence.  Thev  did  hear  the  evidence  on 

both  sides,  and  they  came  to  the  conclusion  that  an  offence  had 

been  committed  within  the  meaning  of  the  Act.     They  may  have 

come  to  a  wrong  conclusion,  but  that  does  not  show  that  they 

had  no  jurisdiction.     Although  this  court  has  no  jurisdiction  to 

say  whether  or  not  the  decision  of  the  magistrates  was  right, 

nevertheless  I  think  that  it  is  only  proper,  having  looked  through 

the  evidence,  to  express  my  opinion  extra- judicially,  that  the 

magistrates  were  perfectly  right  in  the  decision  to  which  they 

came.     They  were  quite  justified  in  regarding  this  ditch  as 

dedicated  to  the  public  and  as  part  of  the  highway.    The  fence 

unquestionably  is  an  encroachment  upon  ground  over  which  the 

public  have  a  right. 

Cavi,  J. — I  am  of  the  same  opinion.  To  my  mind,  this  is  an 
extremely  clear  case  upon  the  subject  of  magisterial  jurisdiction, 
which  is  a  subject  not  apparently  thoroughly  understood,  and 
npon  which  there  are  a  good  many  fallacies  which  can  be  urged 
and  which  have  been  urged  before  us  to-day.  According  to  the 
law  as  it  originally  stood,  the  Court  of  Queen's  Bench  had  a  juris- 
diction over  magistrates,  not  by  way  of  appeal  on  the  merits,  but 
by  way  of  seeing  whether  the  proceedings  were  correct  in  form. 
Orders  of  magistrates  were  brought  up  before  the  court  by 
certiorari,  and  the  court  proceeded  to  examine  into  the  form  of 
the  order  or  conviction  in  order  to  see  if  it  was  correct  in  point 
of  form.  The  com-t  held  that  all  the  circumstances  which  were 
necessary  to  warrant  the  conviction  or  order  must  be  set  out  on 
the  face  of  the  order  or  conviction,  and  that  included,  where  there 
was  not  a  statutory  form  of  conviction  or  order,  a  statement  of 
all  the  points  which  the  magistrate  had  to  go  through  in  order  to 
arrive  at  such  conviction  or  order.  The  consequence  was,  that 
the  court  had  to  exercise  an  indirect  kind  of  jurisdiction  over 
almost  every  order  made  or  conviction  by  a  magistrate.  That 
became  so  burdensome  that  the  Legislature  interfered,  and  did  so 
in  two  ways.     One  way  was  by  taking  away  the  certiorari  alto- 
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gether,  and  that  pat  an  end  to  all  questions  whether  or  not  the        Rao* 
order  or  conviction  was  right  in  point  of  form.     The  other  way     ^ruo^kx 

was  by  framing  a  statntory  form  of  conviction^  and  by  providing        

that,  if  the  order  or  conviction  was  in  the  statutory  form,  it  was        18{^4. 
to  be  taken  to  be  perfectly  good.     By  one  or  other  of  these  ways    — .  J"  _ 
the  jurisdiction  of  this  court  in  these  matters  has  been  almost  put  Eneroaehment 
an  end  to,  but  attempts  are  sometimes  made  to  bring  it  into    —D^mt  in 
force  again,  and  that  is  done  by  means  of  the  suggestion  that  the  ^^^^'^ 
magistrates  have  exceeded  their  jurisdiction,  because  it  has  been     j^uticet' 
held  that  a  statutory  provision  taking  away  certiorari  does  notiurwdicttVm— 
apply  where  there  has  been  an  excess  of  jurisdiction  on  the  part  ^^'^^X.m^ 
of  the  magistrate,  and  that  may  be  shown  {aliunde)  by  affidavit,   y^^  c.  101 
although  it  may  not  appear  on  the  face  of  the  conviction  or        «.  51. 
order.     Excess  of  jurisdiction  may  either  exist  at  the  time  when 
the  summons  comes  on  to  be  heard,  and  in  that  case  there  is  no 
jurisdiction  to  hear  the  case  at  all,  or  it  may  in  some  cases  crop 
up  in  the  course  of   the  hearing,  as,  for  example,  where  the 
question  of  title  to  land  comes  in  question,  and  in  such  a  case 
the  jurisdiction  of  the  magistrates  is  ousted.     Whenever  either 
of  these  two  things  happens,  if  the  magistrates  proceed  to  hear 
and  determine  the  case,  their  decision  must  be  brought  up  by 
certiorari  for  the  purpose  of  being  quashed  as  being  in  excess  of 
jurisdiction.     A  good  deal  of  misconception  prevails  as  to  what 
is  and  what  is  not  excess  of  jurisdiction.  If  the  magistrates  have 
no  jurisdiction  they  cannot  proceed  with  the  case,  either  to  con- 
vict or  to  acquit;  they  have  no  jurisdiction  to  do  either;  they 
must  stop  short.     That  is  the  meaning  of  the  expression  want  of 
jurisdiction,  and  that  is  what  is  meant  by  saying  that  magistrates 
have  exceeded  their  jurisdiction.     In  this  case  it  is  clear  that 
there  was  never  a  point  at  which  the  magistrates  were  bound  to 
stop.     The  summons  was  taken  out  under  sect.  51  of  the  High- 
way Act  of  1864.     If  there  was  any  objection  to  it  in  point  of 
form,  the  objection  ought  to  have  been  made  before  the  magis- 
trates, and  they  would  have  dealt  with  it.     That  is  provided  for 
in  Jervis'  Act  (11  &  12  Vict.  c.  43).     If  the  magistrates  think 
that  a  mistake  in  form  has  in  any  way  misled  or  embarrassed  the 
defendant,  the  magistrates  will  allow  the  case  to  be  adjourned,  in 
order  that  the  defendant  may  not  be  damnified.     But  where  the 
defendant  has  not  been  misled  the  magistrates  will  rightly  refuse 
to   attach   any   importance  to  a  technical  objection   upon   the 
ground  of  form,  and  in  so  doing  they  are  acting  within  their 
jurisdiction,  and  this  court  has  no  power  to  interfere.     This  case 
was  therefore  properly  heard  by  the   magistrates.     They  had 
evidence  given  by  both  sides  as  to  whether  this  strip  of  land  was 
or  was  not  part  of  the  highway,  and  having  heard  the  evidence, 
were  they  bound  to  hold  their  hands  and  say  that  it  was  a  matter 
with  which  they  could  not  deal  ?    Certainly  not.    It  was  the  very 
thing  which  they  were  bound  to  decide.   In  the  case  of  WilUams 
V.  Adams  (5  L.  T.  Rep.  N.  S.  790)  the  court  held  that  the 
magistrates  were  intended  to  decide  in  a  case  such  as  this  whether 
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Rw.        or  not  the  piece  of  land  inclosed  was  a  highway^  and  that  the 
g^-  jurisdiction  of  the  magistrates  was  not  ousted  by  the  defendant's 

'      claiming  the  land  as  owner  of  the  freehold.     The  magistrates 

1894.        were  bound  to  give  their  decision,  and  it  is  therefore  impossible 
7~~  __    to  say  that  they  had  no  jurisdiction.     Having  jurisdiction,  they 
Encroaehment  ^^^  bound  to  exercise  it.     One  test  for  ascertaining  whether  a 
--Defectin    matter  is  within  the  jurisdiction  of  magistrates  or  not  is  to  con- 
convieHortr—  aider  the  nature  of  the  arguments  used  against  the  magistrates. 
Juttio^   If  there  was  no  jurisdiction,  the  magistrates  ought  not  to  hare 
jungd^cticm'-  decided  the  case  at  all;  but,  if  the  contention  is  that  the  magis- 
daim  of  right  trates  ought  to  have  come  to  a  different  decision  on  the  merits,  it 
Fiet.  e.101    ^  Quite  clear  that  they  had  jurisdiction.     Only  one   case   of 
0.51.    '   modem  times  has  been  relied  on  by  the  appellants,  that  is  Ex' 
parte  Bradlaugh  (38  L.  T.  Rep.  N.  S.  680;    8  Q.  B.  Div.  509). 
Now,  to  my  mind  it  is  clear  that  the  conclusion  to  which  I  have 
referred  did  take  place  in  that  case.     In  the  first  place,  it  was 
admitted  that  the  certiorari  was  taken  away ;  and,  secondly^  no 
objection  could  be  made  to  that  order  except  on  the  ground  of 
want  of  jurisdiction.     It  was  said  that  there  was  a  want  of  juris- 
diction.    How?     Because  it  was  said  that  the  order  for  the 
destruction  of  the  books  did  not  contain  a  recital  that  the  magis- 
trate came  to  the  conclusion  that  the  publication  of  them  was  a 
misdemeanour  which  was  to  be  prosecuted.     But  there  was  no 
evidence  that  the  magistrate  did  not  come  to  that  decision  in 
that  case.     The  fact  that  it  was  not  recited  in  the  order  does  not 
prove  that  the  magistrate  did  not  come  to  that  conclusion ;  and 
if  he  did  come  to  that  conclusion,  then  his  order  was  perfectly 
right  and  he  had  jurisdiction  to  make  it.     If  he  did  not  come  to 
the  conclusion  that  the  publication  was  a  misdemeanour  he  woold 
not  thereby  be  deprived  of  jurisdiction ;  he  would  still  have  a 
jurisdiction,  but  he  would  be  bound  to  decide  in  favour  of  the 
defendant   and   dismiss   the   summons.     Where    a    magistrate 
decides  one  way  when  he  ought  to  have  decided  another  way, 
that  is  not  absence  of  jurisdiction.     Absence  of  jurisdiction  only 
arises  when  he  has  no  power  to  decide  in  the  matter  at  all.     On 
these  grounds  it  is  quite  clear  that  the  certiorari  having  been 
taken  away  here  the  conviction  cannot  be  dealt  with  by  this 
court.     The  magistrates  had  jurisdiction,  and  consequently  the 
rule  must  be  discharged.    I  agree  with  what  Mathew,  J.  has  said 
with  reference  to  the  finding  of  the  magistrates  on  the  &ctB 
proved  before  them. 

Rule  nisi  discha/rged  toith  costs  and  ths  costs  of  the  certiorari. 
Solicitors  for  the  defendant,  BooJce  and  Sons. 
Solicitors  for  the  Hampton  Local  Board,  Kent  and  Son. 


CRIMINAL  LAW  GASES.  746 


QUEEN'S  BENCH  DIVISION. 

M(mday,  Dec.  4,  1893. 

(Before  Lord  Colkbidqk^  C.J.  and  Collins^  J.) 

Cocks  (app.)  v.  Matkbb  (reap.),  (a) 

Hackney  carriage — Omnibus — Licence — "  Plying  for  hire  *' — No 
charge  for  carriage  of  passengers — Towns  Police  Clauses  Act, 
1847  (10  ^  11  Vict.  c.  89),  s.  45—PMic  Health  Act,  1875  (38 
^  39  Vict.  c.  55),  s.  171— Towns  Police  Clauses  Act,  1889  (52 
^  53  Vict.  c.  14),  s.  4. 

Sect.  45  of  the  Towns  Police  Clauses  Act,  1847,  incorporated  in 
the  Puolic  Health  Act,  1875,  provides  that  if  the  proprietor  of 
any  carriage  permits  the  same  to  be  used  as  a  hackney  carriage 
plying  for  hire  withvn  a  prescribed  distance  without  obtaining  a 
licence  he  shall  be  liable  to  a  penalty.  By  sect.  4  of  the  Towns 
Police  Clauses  Act  of  1889,  "hackney  carriage '^  is  to  include 
an  omnibus. 

Two  ordinary  omnibuses  were  run  in  the  following  way  :  It  wa>s 
intimated  by  several  notices  upon  the  omnibuses  that  the  omni- 
buses  were  placed  at  the  disposal  of  the  public  free  of  charge,  and 
also  notices  stating  that  voluntary  contributions  to  support  the 
omnibuses  would  be  welcomed.  There  was  a  cond/uctor  on  each 
of  the  omnibuses  to  supply  change.  Many  persons  using  the 
omnibuses  phiced  money  in  the  boxes,  but  some  did  not. 

The  m^igistrates,  upon  an  information  laid  before  them,  held  thai 
this  was  not  a  *^ plying  for  hire"  within  the  meaning  of  the 
statute  under  which  the  proceedings  were  taken. 

Held,  that  this  was  an  attempt  to  evade  the  statute,  that  there  wa^ 
a  "  plying  for  hire  "  within  the  meaning  of  the  statute,  and  that 
the  case  must  be  remitted  to  the  magistrates  to  rehear  and 
convict. 

THIS  was  an  appeal  from  the  magistrates  by  a  special  case  as 
follows  : 

1.  A  case  was  stated  by  three  of  the  justices  for  the  connty  of 
Sussex  acting  for  the  Petty  Sessional  Division  of  Hove  under 
the  statutes  20  &  21  Vict.  c.  43,  and  the  Acts  amending  the 
same. 

2.  At  a  petty  sessions  holden  at  Hove,  in  the  county  of  Sussex, 
an  information  was  preferred  by  the  appellant  against  the  respon- 
dent, under  sect.  45  of  the  Towns  Police  Ckuses  Act,  1847, 

(a)  Reported  by  T.  R.  Bbidqwatkb,  Esq.,  BarrUter-at-Law. 
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Coau       charging  that  the  respondent  had  in  the  town  and  district  of 
Matnu.     ^-o^®  1°  ^^®  ^^  coanty^   being  the  proprietors  of  a  certain 

carriage  (to  wit)^  an  ommbas^  permitted  the  same  to  be  used  as 

1898.        a  hackney  carriage  plying  for  hire  within  the  town  and  district 
HociknMf     ^^  Hove  aforesaid  without  having  previously  obtained  a  licence 
carriage—    for  such  carriage.     The  said  information  and  complaint  was  heard 
Onrnibw—   and  determined. 

hir&^Fne  ^'  '^^^  appellant  being  dissatisfied  with  our  determination  apon 
conveyance—  ^^®  hearing  of  the  said  information  as  being  erroneous  in  point  of 
VolwiUary  law^  pursuant  to  sect.  2  of  the  said  statute  20  So  21  Vict.  c.  43^ 
eontr^tfons  j^jy  applied  to  US  in  writing  to  state  and  sign  a  case  setting  forth 
PoUce  Clauaee  ^^®  facts  and  the  grounds  of  such  determination  as  aforesaid  for 
AeU,  1847  and  the  Opinion  of  the  High  Court. 

^  F^f  8*  ^^      4.  (a)  Sect.  45  of  the  Towns  Police  Clauses  Act,  1847,  which  is 
8. 45^;  52  J*  58  iiiporporated  with  the  Public  Health  Act,  18  75,  and  is  in  force  in  the 
Ftct.  c.  14,    district  hereinafter  referred  to,  provides  that,  ''  If  the  proprietor 
^*»  f^^  ^^  P*^^  proprietor  of  any  carriage,  or  any  person  so  concerned  as 
187?  38  ^  89  ^foi'^&iu,  permits  the  same  to  be  used  as  a  hackney  carriage 
Vict.  e.  55,    plying  for  hire  within  the  prescribed  distance  without  having 
«.  171.       obtained  a  licence  as  aforesaid  for  such  carriage,''  he  shall  be 
liable  to  a  penalty  bot  exceeding  40«.     (b)  By  sect.  51  of  the 
Hove  Commissioners  Act,  1873,  it  is  provided  that  the  prescribed 
distance  shall  be  the  limits  of  the  district — ^that  is,  the  town  of 
Hove,     (c)  Under  the  provisions  of  sect.  38  of  the  Towns  Police 
Clauses  Act,  1847,  and  sect.  11  of  the  Hove  Commissioners  Act, 
1877,  and  sect.  4  of  the  Towns  Police  Clauses  Act,  1889,  the 
meaning  of  the  word  hackney  carriage  is  extended  to  include  an 
omnibus,     {d)  It  was  proved  that  the  respondent  applied  to  the 
Hove  Commissioners  for  licences  for  three  omnibuses  to  ply  for 
hire  within  the  said  district,  and  report  of  the  police  committee 
of  the  Hove  Commisioners  was  put  m.     {e)  On  the  10th  day  of 
July  the  respondent  commenced  to  run  an  omnibus  over  the 
route   mentioned  in  his  application — that  was,  along  the  main 
thoroughfare  of  the  town  of  Hove.     (/)  The  two  omnibuses  so 
run  by  the  respondent  were  two  of  the  vehicles  for  which  he  had 
sought  to  obtain  licences,  and  were  ordinary  omnibuses  used  for 
street  traffic.     The  respondent's  name  as  proprietor  was  painted 
both  on  the  near  and  off  side  of  each  omnibus.     The  omnibuses 
were  painted  white,  and  their  starting  point  and  destination,  and 
the  names  of  various  places  on  the  said  route  were  painted  in 
conspicuous  positions  upon  them.     There  were  two  horses  and  a 
driver  and  conductor  to  each  omnibus,     (g)  These  two  omnibuses 
passed  with  regularity  from  Osboume-street,  Hove,  to  Queen's- 
square,  Brighton,  and  back.     Passengers  were  carried  and  taken 
up  and  set  down  again  when  and  where  requested  along  the  said 
route  (a  large  part  of  which  is  within  the  Hove  district),  and  the 
said  two  omnibuses  were  extensively  made  use  of  by  the  public 
along  the  said  route,      (h)  Except  as   hereinafter   mentioned, 
the  said  two   omnibuses  seek    custom    and    carry  passengers 
along  the  said  route  in  the  ordinary  way.     {%)  On  an  advertise- 
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ment  board  on  each  side  of  the  omnibus  tbe  following  words       Cocu 
were  printed  on  a  card :  '^  The  buses  are  placed  at  the  disposal     ^^^^ 

of  the  public  free  of  charge ;  any  voluntary  contributions  towards        

their  maintenance  will  be  welcomed.^'      Similar  notices  were        1898. 
placed  inside  the  omnibus.     At  the  top  of  the  stairs  leading  to      ^^^ 
the  roof  of  the  omnibus  there  was  a  box  with  glass  sides  for  the    carriage- 
reception  of  money^  and  on  each  of  the  glass  sides  was  printed    Omm5iM— 
the  words  *'  Voluntary  contributions.''     There  were  other  notices    f.y%^ 
upon  the  omnibuses  relating  to  the  same,  and  the  number  of  conveyance-- 
persons  that  the  omnibus  would  hold  was  also  printed.     (/)  The    Volwniary 
said  omnibuses  were  seen  passing  along  the  route,  and  using  the  «>»**^J«**«w 
stands  in  the   roads  which   are    used  for    hackney    carriages,  poui^  oktuMi 
(k)  It  was  proyed  that  passengers  did  ride  on  the  omnibuses  AeU,  1847  and 
without  putting  any  money  in  the  boxes.     It  was  not  proved  1889—10  ^  11 
that  the  respondents  had  ever  been  heard  to  remonstrate  ^ith^^.*^2  4>58 
any  passenger  for  not  putting  any  money  into  the  collecting    viet.  e.  14, 
boxes.     (Z)  It  was  proved  that  the  respondents  refused  to  allow  '-4;  PuhUc 
certain  persons  to  nde  on  the  omnibus,     (m)  One  of  the  con-  1975  38^^39 
ductors  admitted  that  he  offered  the  passengers  change  in  order    yi^t  e.  55, 
that  they  might  put  money  into  the  collecting  boxes,  and  he       «•  171« 
admitted  that  the  passengers  could  see  what  was  put  into  the 
boxes  by  other  passengers,  and  that  they  did  generally  pay  money 
into  the  boxes  placed  for  that  purpose  in  the  omnibuses,  &o. 
(n)  It  was  contended  for  the  respondent  that  the  respondent's 
omnibuses  were  not  plying  for  hire  because  the  passengers  carried 
by  him  were  under  no  legal  liability  to  make  any  payment  to  the 
respondent  for  the  use  of  his  omnibus ;  and  it  was  contended  for 
the  appellant  that  the  respondent  was   seeking  the  custom  of 
passengers,  whom  he  carried  on  his  omnibus  for  a  consideration, 
and  that  he  was  in  law  permitting  his  omnibus  to  ply  for  hire 
within  the  said  district.     (0)  Upon  these  facts  the  magistrates 
held  that  the  term  *'  hire ''  implied  a  contract  under  which  a 
liability  arises  to  pay  a  sum  of  money  legally  recoverable  for  the 
use  of  the  thing  hired,  or  for  services  rendered,  and  that  the 
evidence  in  this  case  fails  to  establish  any  such  legal  liability  on 
the  part  of  the  persons  using  this  omnibus,  and  for  the  above 
reason  the  magistrates  held  that  the  defendant  was  not  per- 
mitting the  said  omnibus  to  ply  for  hire  under  the  Towns  Police 
Clauses  Act,  1847,  and  therefore  dismissed  the  information  and 
complaint. 

The  questions  of  law  arising  in  the  above  statement  for  the 
opinion  of  the  higher  court  are  :  1.  Whether,  in  order  to  prove  a 
plying  for  hire  within  sect.  45  of  the  Towns  Police  Clauses  Act, 
1847,  it  is  necessary  to  prove  a  contract,  or  an  attempt  to  enter 
into  a  contract,  for  the  use  of  the  thing  hired,  or  for  services 
rendered,  under  which  a  sum  of  money  is  legally  recoverable. 
2.  Whether,  upon  the  facts  above  set  forth,  the  respondent  did 
in  law  permit  his  said  omnibus  to  ply  for  hire  within  the  said 
district. 

If  the  High  Court  should  be  of  opinion  that  the  said  order 
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OooKs  dismissing  the  said  information  and  complaint  was  legally  and 

Matiob.  properly  made^  and  that  the  respondent  did  not  in  law  permit 

his  said  omnibus  to  ply  for  hire  within  the  said  district,  then  the 

1898.  said  order  is  to  stand ;  but  if  the  court  shall  be  of  the  contrary 

^"T"  opinion,  then  the  court  is  solicited,  according  to  20  &  21  Vict, 

c(jmiau^—  c*  ^3>  ^  remit  the  case  to  the  magistrates  with  the  opinion  of  the 

OnvMhrn-'  court  thercou,  or  to  make  such  other  order  as  to  the  court  may 

wJi^lV^    seem  fit. 
conveyance—      Boxdll    (with   him   Finlay,   Q.C.)    for    the    appellant. — The 

Voluntary    magistrates  were  wrong  in  not  convicting  the  respondent.     The 
contrHmtumg  act  of  the  respondent  in  running  these  omnibuses  as  the  respon- 

PoliL  OlctttMt  ^®^*  ^^^  ^*®  clearly  an  act  which  brought  him  within  the  45th 
ilcts,  1847  and  section  of  the  Towns  Police  Clauses  Act,  1847.    Although  the 
1889—10  ^  11  respondent  purported  to  run  these  omnibuses  free  of  charge,  he 
s  46^  62^68  °®v®r^^6l®8s  was  willing  to  receive  money,  and  did  so  receive  it. 
Vict  c.  14,    There  was  a  sufficient  plying  for  hire  to  bring  the  respondent 
«.  4;  Public   within  the  meaning  of  the  Act,  which  provides  that,  if  the  pro« 
1876^^88^^39  prictor  of  any  carriage  permits  the  same  to  be  used  as  a  hackney 
Viet.  c.  th     carriage  "  plying  for  hire  "  within  a  prescribed  distance  withont 
»,  171.       obtaining   a  licence,    he    shall   be  liable   to   a   penalty.      The 
definition   of    the   word    ''hire/'   taken    from    Wharton's   Law 
Lexicon,  is  stated  to  be  '^  a  bailment  for  reward  or  compensa- 
tion.''    This  was  so  here,   and  I  submit,   therefore,   that    the 
respondent  has   brought  himself  within   the    meaning    of    the 
45th  section,  and  this  was  an  attempt  to  evade  the  provisions  of 
the  Act. 

Winch,  Q.C.  and  F,  C.  Oore  for  the  respondent. — There  was  no 
"  plying  for  hire  "  here  to  bring  the  case  within  sect.  45.     The 

{)assengers  who  used  these  omnibuses  contracted  no  debt  of  a 
egal  character ;  the  debt  incurred  was  merely  a  debt  of  hononr. 
A  hackney  carriage,  whilst  on  the  premises  of  a  railway  company 
by  the  leave  of  the  railway  company,  is  not  "  plying  for  hire  "  in 
any  ''  street  or  place  "  within  the  meaning  of  the  Hackney 
Carriage  Acts.  This  was  decided  in  Case  v.  Storey  (20  L.  T. 
Kep.  N.  S.  618;  38  L.  J.  113,  M.  C,  and  168,  Ex.;  L.  Rep. 
4  Ex.  319).  There  was  no  fixed  rate  of  charge;  in  fact,  there 
was  no  charge  at  all  made.  What  was  received  was  a  mere 
voluntary  contribution.  [Lord  Colebidqb,  C.J. — Is  it  less  a 
"  hire  "  because  the  hire  is  voluntary  ?]  Storey  on  Bailments, 
9th  edition,  paragraph  368,  gives  the  following  definition :  A 
bailment  for  hire  is  a  contract  '^  whereby  the  use  of  a  thing,  or 
services  and  labour  of  a  person,  are  stipulated  to  be  given  for  a 
certain  reward." 

Lord  CoLBBiDQK,  C.J. — Everything  that  could  have  been  said 
has  been  said  on  behalf  of  the  respondent,  but  what  has  taken 

Slace  has  been  an  attempt  to  evade  the  statute.  There  has  un- 
oubtedly  been  a  plying  for  hire  by  the  respondent.  The 
respondent  says  as  much  as  this  :  ''  I  will  place  my  omnibuses  at 
the  disposal  of  the  public  if  they  will  put  into  the  boxes  provided 
their  money."    The  object  of  the  sections  of  the  Acts  of  Parlia- 
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ment  which  have  been  cited,  and  which  apply  in  this  case,  is  to 
give  a  control  to  the  local  anthorities  over  pnblic  carriages  which 
ply  for  hire.  These  omnibuses  were  plying  for  hire.  The  appel- 
lant was  right  in  laying  this  information,  and  his  appeal  must  be 
allowed,  and  this  case  mnst  be  remitted  to  the  magistrates  to 
rehear  and  convict. 

Collins,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors:  for  the  appellant,  Harwood,  for  0.  A.  Woolley, 
Town  Clerk  of  Hove ;  for  the  respondent,  Snell,  Son,  and  Ghreenip, 
for  Lamb  and  Oates,  Brighton. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Dec.  4,  1898. 

(Before  Lord  Coleridge,  C.J.  and  Collins,  J.) 

Bond  (app.)  v.  Plumb  (resp.)  (a) 

Oaming  and  betting  —  Place  kept  or  used  for  purposes  of — 
Conviction — Stakes  not  deposited — Preamble  of  Act — Act  for 
the  Suppression  of  Betting  Houses  1853  (16  8f  17  Vict.  c.  119), 
ss.  1  and  3. 

Sect.  1  of  the  Act  for  the  Suppression  of  Betting  Houses,  1853  (16 
^  17  Vict.  c.  119),  provides  that  *'no  office,  room,  or  other 
place  shall  be  open,  kept,  or  used  for  the  purposes  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or  any 
person  procured  or  employed  by  or  a>cting  for  or  on  behalf 
of  such  owner,  occupier,  or  keeper,  or  person  vising  the  same, 
or  of  any  person  having  the  care  or  mano/gement  or  in  any 
mam/aer  conducting  the  business  there  of  betting  with  persons 
resorting  thereto,  or  for  the  purpose  of  any  money  or  valuable 
thing  being  received  by  or  on  behalf  of  such  owner,  8fc.,  as 
aforesaid  as  or  for  the  consideration  for  any  assurance, 
tmdertaking,  promise,  or  agreement,  express,  or  implied,  to 
pay  or  give  thereafter  any  money  or  valuable  thing  on  any 
event  or  contingency  of  or  relating  to  awu  horse-ra^ie  or  other 
race,  fight,  game,  sport,  8fc.,  as  aforesaid,  and  every  house, 
office,  room,  or  other  place  opened,  kept,  or  used  for  the  purposes 

(a)  Reported  by  T.  R.  Bbioowatbb,  Esq.,  Barrister-at-Law. 
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BoHD  aforesaid,  or  any  of  them,  is  hereby  declared  to  be  a  c&mmum 

^^  nuisance  and  contrary   to   law"     Sect.    3   provide  for    the 

penalty  for  such  offence  as  aforesaid  if  committed. 

189SL  An  information  was   laid   before  the   magistrates  charging    ths 

Oamlna  amd  ^PP^Ho-nt  uftdor  the  obovc  scctions   with  keeping  a  room   {he 

lUtUng-^  being  the  occupier)  for  the   purpose  of  betting   with  persons 

Plae§  kepi  wr  resorting  thereto,  and  the  magistrates  so  found ;  but  it  was  not 

uiedfor^  shovm   that  the  appellant  kept  the  room  for  the  purpose   of 

No  dtpotU  of  *   *         J  'A  -L  A 

gtakea—         receiving  deposits  on  bets, 
16  4^  17  Viet.  Held,    that  sect.    1    creates   two  separate  and  distinct  offences : 
e.  119.  M.  1, 8.      first,    keeping   a   house,   office,   room,   or   other  place  for  the 

purpose  of  betting  with  persons  resorting  thereto  ;  and,  secondly, 
Keeping,  a  house,  office,  room,  or  other  place  Jor  the  purpose  of 
receiving  deposits  on  bets. 


T 


HIS  was  a  case  stated  by  the  magistrates. 


An  information  was  laid  charging  the  appeUant  that  he,  being 
the  occupier  of  a  certam  office  or  room  in  a  certain  house, 
unlawfully  did  open  and  keep  the  said  office  for  the  purpose  of 
betting  with  persons  resorting  thereto  upon  certain  events  and 
contingencies  of  and  relating  to  horse-races,  contrary  to  the  form 
of  the  statute. 

The  proceedings  were  taken  under  and  by  virtue  of  the  first 
part  of  sect.  1,  and  under  sect.  3  of  the  Act  for  the  Suppression 
of  Bettinff  Houses  1858  (16  &  17  Vict.  c.  119). 

The  following  facts  were  proved  before  the  magistrates : — 

That  the  appellant  had  issued  and  published  an  advertisement 
as  follows : 

W.  Bond  «ad  Oo.y  turf  aooountants,  6,  ColonnAde-gmrdens,  Eartbonme. — ^The  Darl^, 
Oftka,  ABoot  Stakes,  and  all  futore  events.  Terms  on  applioation.  BnsinesB  penoiu 
ally  oondacted.~TeIegTaph  addxeas  <*  Oommon,**  Eastbourne. 

In  consequence  thereof,  betting  had  taken  place  with  the 
appellant,  or  with  some  person  procured  by  him,  at  the  said 
premises,  and  certain  telegrams  and  letters  had  been  received  by 
the  appellant  at  the  premises  from  persons  making  beta  on 
certain  horse-races  with  the  appellant  and  persons  procured  by 
him,  and  having  reference  to  betting  transactions,  and  requesting 
that  certain  stakes  should  be  made,  the  settlement  of  which 
should  depend  upon  the  result  of  horse-races. 

Similar  papers  were  found  upon  the  premises,  and  also  books 
having  reference  to  betting  transactions. 

On  behalf  of  the  appellant  it  was  contended  that  the  words 
of  the  first  portion  of  sect.  1  of  the  Betting  Houses  Act,  1858 
(16  &  17  Yict.  c.  119),  did  not  constitute  an  offence,  and 
conseqaently  that  none  was  disclosed  by  the  information;  and 
that  only  an  offence  was  constituted  by  the  whole  of  the  section, 
whereas  the  information  had  been  laid  under  the  first  portion  of 
it  only. 

The  magistrates  were  of  opinion  that  the  room  had  been  kept 
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by  the  appellant  for  the  purpose  of  the  occupier  (being  the       Bohd 
appellant)  using  the  same  for  betting  with  persons  resorting      p^^^ 

thereto;  and  that  this  was  an  offence  within  the  meaning  of  the        

first  portion  of  sect.  1^  and  convicted  the  appellant.  18d8. 

The  question  for  the  opinion  of  the  High  Court  was :  Does  q^^^^T^  ^^^ 
the  first  portion  of  the  section  (sect.  1)  constitute  an  offence,     hetUng— 
and  was  it  sufficient  that  the  justices  should  have  been  satisfied  Place  icept  or 
(as  they  were)  that  the  room  was  kept  for  the  purpose  of  the  w^*^^*^  f 
appellant  betting  with  persons  resorting  thereto  ?  ^gtSu^ 

The  following  is  the  preamble  and  the  two  sections  of  the  Act  16  4*17  Viet. 
for  the  Suppression  of  Betting  Houses  (16  &  17  Vict.  c.  119)  «•  i".  «•  L  3. 
referred  to. 

The  preamble  says : 

WhereM  a  kind  of  gaming  haB  of  late  apmng  up,  tending  to  the  injury  and 
demondiflation  of  improvident  peraone  by  the  opening  of  placet  caUed  betting  honaee 
or  officee,  and  the  reoeiving  of  money  in  advance,  by  the  ownen  or  ocoapiers  of  soch 
houMs,  or  oocnpiers  of  such  hooseB  or  offices,  or  by  other  persona  aotmg  on  their 
behalf,  on  tiieir  promisee  to  pay  money  on  events  of  horBe-iaoea,  dto. 

Sect.  1  says : 

No  honse,  office,  room,  or  other  place  shall  be  opened,  kept,  or  nsed  for  the  pnipose 
of  the  owner,  ooonpier,  or  keeper  thereof,  or  any  person  using  the  same,  or  of  any 
person  having  the  oars  or  management^  or  in  any  manner  condacting  the  bosinees 
thereof,  betting  with  persons  resorting  thereto,  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  auoh  owner,  dbc,  aa  aforeaaid,  aa  or 
for  the  consi^ration  for  any  assurance,  undertaking,  promise,  or  agreement,  express 
or  implied,  to  pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event  or 
contingency  of  or  relating  to  any  horse-race,  fight,  game,  sport,  Ac,  as  aforesaid,  and 
every  house,  office,  room,  or  other  place  opened,  kept,  or  used  for  the  purposes  afore- 
aaid, or  any  of  them,  is  hereby  declared  to  be  a  common  nuisance,  and  contrary  to 
law. 

Sect.  8  provides  for  the  penalty  for  such  offence  as  aforesaid^ 
if  committed. 

A  second  case  was  stated  by  the  magistrates^  upon  an  informa- 
tion under  the  second  part  of  sect.  1^  yiz,,  being  such  house^ 
room^  or  other  place  for  the  purpose  of  receiving  deposits  on 
bets — the  magistrates  found  "  that  it  was  a  condition  of  business 
that  cover  should  be  deposited  for  the  business  that  was  done — 
namely,  that  the  money  should  be  actually  received  before  the 
bet  was  made.''  This  finding  was  considered  to  bring  the  case 
clearly  within  the  exact  words  of  the  section.  The  magistrates 
having  convicted,  the  court  affirmed  their  conviction.  Both 
cases  were  taken  together. 

Dale  Hart  for  the  appellant. — ^This  conviction  was  wrong, 
because  it  is  not  shown  that  any  deposit  was  received  by  the 
appellant.  The  preamble  of  the  Betting  Houses  Act,  1853,  shows 
that  the  gaming  sought  to  be  prohibited  by  the  Act  was  the 
gaming  ''by  the  opening  of  places  called  betting  houses  or 
offices,''  and  the  preamble  goes  on  to  say,  "  and  the  receiving  of 
money  in  advance  by  the  owners  or  occupiers  of  such  houses  or 
offices,  &c."  And  sect.  1  of  the  Act  does  not  go  any  further 
than  what  the  preamble  says.  The  offence  is  not  merely  the 
keeping  open  of  a  room  or  office  for  the  purpose  of  betting,  but 
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Bond       there  must  be  also  the  receiving  of  a  deposit  by  the  owners  or 
^  *'•  occupiers  of  such  room  or  office.     Here  there  was  no  evidonce  of 

^Z!!!'      any  such  deposit  haying  been  made.     In  the  case  of  Bows  ▼. 
1898.       Fenwide  (30  L.  T.  Rep.  N.  S.  524;  9  C.  P.  339;   48  L.  J.  107, 
Q^~^  ^  M.  C.  160,  C.  P.),  Brett,  J.,  afler  referring  to  the  preamble  of 
Uit^^    ^^  ^^^f  8*ys>  on  p.  526  (L.  T.  Hep. :  "  The  kind  of  betting  there 
FlacelceptoT  described  it  (the  Legislature)  had  determined  ought  to  be   snp- 
v'^den^ f  ¥^^^^^}  *^^ ^"^^  fi^st section  shows  against  what  sort  of  proceed- 
\tSk^-      i^S  ^^^  -^^^  ^s  directed,  viz.,  the  opening  of  places  for  betting 
16  4"  17  Viet,  purposes,  with  persons  resorting  thereto.^'     The  judgments  of 
c.  119,  «g.  1, 8.  Lush,  J.  in  Haigh  (app.)  v.  The  Town  Council  of  Sheffield  (reaps.) 
(31  L.  T.  Rep.  N.  S.  536;  10  Q.  B.  102  ;  44  L.  J.  17,  M.  C,  and 
333,  Q.  B.),  and  of  Hawkins,  J.,  in  Reg.  v.  Cooke  (51  L.  T.  Rep. 
N.  S.  21 ;  13  Q.  B.  Div.  377),  show  that  the  Betting  Houses  Act 
is  not  aimed  at  betting  and  gaming  generally,  but  at  a  particular 
kind  of  betting.     There  is,  however,  no  decision  directly  in  point. 
Blackburn,  J.  said,  in  Haigh   (app.)  v.  The   Town   Council  of 
Sheffield  (resps.)  {ubi  sup.),  on  p.  538  (L.  T.  Rep.) :  *^  While  it  is 
quite  plain  that  the  latter  part  of  sect.  1  is  confined  to  the  kind  of 
betting  mentioned  in  the  preamble,  I  think  it  is  not  so  clear  that 
the  first  part  of  the  section  may  not  extend  further,^'  but  Black- 
burn, J.  does  not  decide  the  point,  and  in  all  the  cases  the  receipt 
of  a  deposit  has  been  proved.     The  question  is  not  affected  by  the 
preamble  of  the  Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119), 
being  repealed  by  the  Statute  Law  Revision  Act,  1892  (55  Sd  56 
Vict.    c.    19),  for  that   repeal    was  only  for    the    purpose   of 
convenience,  and  was  not  intended  to  alter  the  effect  of    the 
statute.      The    preamble    of   the    Act   for  the  Suppression  of 
Betting    Houses,    although   no  doubt    repealed,    may  still  be 
looked  at  for  the  purpose  of  the  construction  of  that  statute.     In 
Coke's  Institutes,  part  4,  c.    74,  on  p.  330,  it    is  stated  that 
^'the  preamble  is  to  be  considered,  for  it   is  the  ke^jr  to  open 
the  meaning  of  the   makers  of  the  Act,  and  mischiefs  wmch 
they  intend  to  remedy." 

Boxall  for  the  respondent. — Sect.  1  is  disjunctive,  and  deals 
with  two  separate  and  distinct  offences.  First,  opening,  keeping 
or  using  houses,  &c.,  for  the  purpose  of  betting  with  persons 
resorting  thereto ;  secondly,  using  such  places  for  the  purpose  of 
receiving  deposits  on  bets.     [He  was  stopped  by  the  court.] 

Lord  GoLEBiDQE,  C.J. — The  preamble  of  the  Act  for  the  sup- 
pression of  betting-houses  is  as  follows:  [Reads  it.]  These 
words  clearly  point  to  two  separate  and  distinct  evils,  which  it 
was  the  object  of  the  Legislature  to  suppress  :  first,  the  opening 
of  betting-houses ;  secondly,  the  receiving  of  money  in  advance. 
I  will  assume  that  sect.  1  of  the  Act  does  not  go  beyond  the 
preamble,  though,  if  it  did,  I  am  clear  that  the  words  of  the 
section  ought  to  prevail.  But  sect.  1  of  the  Act,  as  well  as  the 
preamble,  deals  with  separate  offences,  and,  as  has  been  pointed 
out  by  Mr.  Boxall,  is  a  disjunctive  provision.  The  first  part  of 
the  section,  which  corresponds  with  the  first  part  of  the  preamble 
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prohibits  the  opeoing^  keeping,  or  using  of  any  hoase,  office,  room.        Bond 
or  other  place  for  the  parpose  of  the  owner,  occupier,  keeper,  "• 

Ac,  or  any  person  using  the  same,  Ac,  betting  with  persons        

resorting  thereto ;  and  in  the  second  part  of  the  section,  which        1894. 
corresponds  with  the  second  part  of  the  preamble,  continues :        ": 
**or  for  the  purpose  of  any  money    or  valuable   thing   being     h^Jui^g^ 
received  by  or  on  behalf  of  such  owner,  occupier,  keeper,  or  Place  kept  or 
person  as  aforesaid,  as  or  for  the  consideration  of  any  assurance,  J**®^  M— 
undertaking,  promise,  or  agreement,  express  or  implied,  to  pay     ^stJkea^ 
or  give  thereafter  any  money  or  valuable  thing  on  any  event  or  le  ^  17  Viet, 
contingency  of  or  relating  to  any  horse-rcbce  or  other  race,  &c.  c  119, «».  i,  3 
Therefore,  the  two  parts  of  the  section,  as  well  as  the  two  parts  of 
the  preamble,  deal  with  separate  and  distinct  offences.     I  do  not 
think  I  need  go  into  all  the  cases  on  the  subject,  for  Mr.  Hart  has 
frankly  adipitted  that  the  point  is  left  open  by  the  decisions.     I 
think  the  passage  which  has  been  cited  from  the  judgment  of 
Brett,  J.  in  Bows  v.  Fenwick  (30  L.  T.  Rep.  N.  S.  524  ;  9  C.  P. 
339 ;  43  L.  J.  107,  M.  C.  160,  C.  P.)  is  not  so  important  with 
regard  to  the  point  now  raised  as  it  appears  to  have  been  con- 
sidered in  Haigh  (app.)  v.  The  Tovm  Council  of  Sheffield  (resps.) 
(31  L.  T.  Rep.  N.  S.  536  T.IO  Q.  B.  102 ;  44  L.  J.  17,  M.  C.  and 
333  Q.  B.),  for  in  the  latter  case  Blackburn,  J.  appears  to  have 
thought  that  Bows  v.  Fenwick  {ubi  sup.)  was  a  case  on  this  point, 
but  it  was  not  so,  for  the  whole  judgment  turned  on  the  question 
whether  the  appellant  was  using  a  "  place  "  within  the  meaning 
of  the  Act.     llie  receipt  of  money  was  proved  and  was  not  in 
dispute,  and  therefore  the  contention  now  raised  was  not  available 
in  that  case,  and  the  court  had  not  the  point  to  decide.     For 
these  reasons  I  am  of  opinion  that    the  appellant  was  rightly 
convicted. 

Collins,  J.  concurred. 

Judgment  for  the  respondent. 

Solicitor  for  the  appellant,    F.    Lawson  Leuds,   Eastbourne, 
Sussex. 

Solicitors  for  the  respondent,  Sharpe,  Parker ^  Pritchard,  and 
Barham,  for  H.  W.  Fovargvs,  Town  Clerk  of  Eastbourne,  Sussex. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Nov.  18,  1898. 

(Before  Wright  and  Kennedy,  JJ.) 

Beq.   v.   Lushinoton,   Esq.    (Metropolitan   Police   Magistrate); 

Ex  parte  Otto,  (a) 

Extradition  warrant — Alleged  stolen  articles  prodticed  by  pur- 
chaser  of  them  under  subpoena  duces  tecum — Power  of  meiffis- 
trate  to  retain  articles  to  send  abroad — Application  for  rule 
wnder  11  8f  12  Vict.  c.  44,  s.  5,  for  delivery  up  of  articles — 
Extradition  Act,  1870  (33  ^  84  Vict.  c.  52),  s.  9— Extradition 
Amendmmt  Act,  1878  (86  ^  37  Vict.  c.  60)— Extradition 
Treaty  with  France,  1874. 

Upon  an  application  to  a  ma^gistrate  for  the  extradition  of  a  fugi- 
tive criminal  upon  a  charge  of  stealing  certain  articles  in 
France  a  purchaser  of  the  articles  in  England  produced  under 
a  subpama  dAices  tecum  before  the  magistrate  the  articles  alleged 
to  have  been  stolen  in  France.  The  police  mo^gistrate,  after 
committing  the  accused  to  prison  to  await  the  Secretary  of 
State's  warrant  for  his  extradition,  directed  the  articles  to  he 
retained  by  the  police  for  the  purposes  of  the  prosecution,  but 
made  no  order.  Sect.  9  of  the  Extradition  Treaty,  1870, 
(33  ^  34  Vict.  c.  52),  says :  *'  When  a  fugitive  criminal  is 
brought  before  the  police  magistrate,  the  police  magistrate  shall 
hear  the  case  in  tlie  same  manner,  and  have  the  same  juris- 
diction  and  powers,  as  near  as  may  be,  as  if  the  prisoner  were 
brought  before  him  charged  with  an  indictable  offence  committed 
in  England.^'  The  person  who  produced  the  articles  under 
the  subpoena  applied  umder  11  4"  12  Vict.  c.  44,  s.  5,  for  an 
order  directing  the  police  magisWate  to  order  the  articles  to  he 
delivered  to  him. 

Held,  that  wnder  11  ^  12  Vict.  c.  44,  s.  5,  the  High  Court  Iiad 
no  jurisdiction  to  make  the  order  asked  for,  the  section  only 
enabling  the  court  to  order  the  police  magistrate  to  pefform 
his  duty.  He  was  functus  officio  as  soon  as  the  person  accused 
was  committed. 

Held,  further,  that,  assuming  there  was  jurisdiction  to  make  the 
order,  the  purchaser's  possessory  title  {if  any)  to  the  articles 
had  lawfully  passed  out  of  his  possession  under  the  subpoena 
duces  tecum,  and  therefore  the  purchaser  of  these  articles  was 
not  entitled  to  the  relief  asked. 

THIS  was  an  application  under  11  &  12  Vict.  o.  44,  a.  5,  for 
a  rule  nisi  calling  on  a  metropolitan  police  magistrate  to 

(a)  Reported  by  T.  R.  Bsidowatbii,  Eeq.,  BuriBter-aULaw. 


1893. 


CEIMINAL  LAW  CASES.  765 

show  cause  why  lie  shonld  not  make  an  order  for  the  delivery        Rbo. 
np  of  certain  articles  to  the  applicant^  produced  by  him  on  the  ^      ^' 
hearing  of  certain  proceedings  for  the  extradition  of  one  Emil     ex  parte  * 
Ebstein.  Otto. 

From  the  affidavits  it  appeared  that  a  theft  of  jewellery  and 
other  articles  hnd  been  committed  in  France^  and  that  Ebstein 
was  arrested  in  England  on  suspicion  of  having  been  concerned  Extradition— 
in  the  robbery.  Detention  of 

Some  of  the  jewellery  was  discovered  to  be  in  the  possession  '  ^^ArticUe^ 
of  the  applicant^  who  had  an  office  in  the  city  of  London^  and  produced  by 
who  stated  that  he  had  bought  the  articles  for  50Z.  from  Ebstein^  puinhaaer  on 
and  produced  Ebstein's  receipt  for  the  same.  2i  J^^i2Vict 

Upon  the  hearing  before  the  magistrate  for  Ebstein^s  eztradi-     <•.  44,«.5. 
tioD^  the  applicant  produced  under  a  subpoena  duces  tecum  the 
articles  sold  to  him^  and  which  were  identified  by  the  prose- 
cutrix. 

Ebstein  was  committed  by  the  magistrate  to  await  a  warrant 
for  his  surreuder  to  take  his  trial  in  France  upon  the  charge  of 
theft^  and  the  police  magistrate  told  a  police  officer  in  the  court 
that  he  had  better  take  charge  of  the  articles  of  jewellery  pro- 
duced by  the  applicant^  in  order  that  they  might  be  produced 
upon  the  trial  of  Ebstein  in  France,  but  the  police  magistrate 
made  no  order  to  that  effect. 

He  further  stated  that  the  right  to  the  property  in  the  goods 
was  entirely  unaffected  by  his  direction^  and  was  fully  reserved 
to  all  parties.  The  police  magistrate,  in  giving  this  direction^ 
considered  that  he  bad  jurisdiction  to  do  so  under  sect.  9  of  the 
Extradition  Act  1870  (33  &  34  Vict.  c.  52). 

A  rule  nisi  was  obtained  by  the  applicant  to  bring  up  the 
learned  police  magistrate's  order  by  certiorari  for  the  purpose  of 
its  being  quashed,  but  that  rule  was  turned  into  the  present 
one  when  it  was  discovered  that  no  order  in  writing  had  been 
drawn  up  by  the  police  magistrate. 

Sect.  5  of  11  &  12  Yict.  c.  44,  enacts  that. 

Id  all  cases  where  a  justice  or  justices  of  the  peace  shall  refuse  to  do  any  act 
relating  to  the  duties  of  his  or  their  office  as  such  justice  or  justices,  it  shall  be  lawful 
for  the  party  requiring  such  act  to  be  done  to  apply  to  Her  Majesty's  Oourt  of 
Queen*s  Bench,  upon  an  affidavit  of  the  facts,  for  a  rule  calling  upon  such  justice  or 
justices,  and  also  the  party  to  be  affect-ed  by  such  act,  to  show  cause  why  such  act 
should  not  be  done ;  and  if  after  due  service  of  such  rule  good  cause  shall  not  be 
shown  against  it,  the  said  court  may  make  the  same  absolute,  with  or  without  or 
upon  payment  of  costs,  as  to  them  shall  seem  meet ;  and  the  said  justice  or  justices 
upon  being  served  with  such  rule  absolute  shall  obey  the  same,  and  shall  do  the  act 
required ;  and  no  action  or  proceeding  whatsoever  shall  be  commenced  or  prosecuted 
against  such  justice  or  justices  for  having  obeyed  such  rule  and  done  such  act  so 
thereby  required  as  aforesaid. 

Sect.  9  of  the  Extradition  Act,  1870  (83  &  34  Vict.  o.  62) 
enacts  that^ 

When  a  fugitive  criminal  is  brought  before  the  police  magistrate,  the  police  magis- 
trate shall  hear  the  case  in  the  same  manner,  and  have  the  same  junsdiotion  and 
powers,  as  near  as  may  be,  as  if  the  prisoner  were  brought  before  him  charged  with 
an  indictable  offence  committed  in  England. 

C  C  C   2 
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Rto.  The  Attorney 'General  (Sir  Charles  Bassell^  Q.C.),  the  SoUcUor- 

LT78HINOTOM-  ^^^^^^^  (^^^  Johii  Rigbj,  Q.O.),  and  H.  Sutton,  for  the  metro- 

Ex  parte  '  politan  police  magistrate^  showed  cause  against  the  rale  obtained. 

Otto.       — The  present  application  on  which  this  rule  has  been  obtained 

^g        is  not  to  quash  the  learned  magistrate's  order^  but  to  direct  him 

*        to   band   over  these  alleged   stolen   articles   to   the  applicant 

Extraditionr—  There  is  no  authority  to  show  that  the  magistrate  can  be  ordered 

Petenttow^q/  to   direct  these  articles  to  be  given  to  any  particular  person. 

—Articles    There  is  no  direct  authority  to  show  that  the  police  are  allowed 

produced  by  to  retain  in  their  custody  articles  required  for  the  purpose  of 

pwr^uueron  criminal  justice^  but  it  is  the  invariable  custom  for  them  to  do  so. 

11^?^  12  Vic*.  There  is  very  little  authority  to  show  that  the  magistrates  have 

e.  44, 8.  b,    or  have  not  jurisdiction  to  order  articles  to  be  either  handed  over 

or  detained.     Davis  v.  Roe  (10  J.  P.  385)  decided  (28th  day  of 

June^    1846)    that  an    unwritten    order   by    a  magistrate   for 

impounding   goods  in   order   that   they   may  be    produced   in 

evidence  is  good  ;  and  in  Beg.  v.  Olifford  (1  C.  &  P.  521),  which 

decided  (SOth  day  of  Nov.,  1824)  that  a  judge  at  the  trial  of  a 

case  cannot  order  any  paper  to  be  impounded  which  is  not  griven 

in  evidence,  even  if  it  be  in  court  in  the  possession  of  a  witness. 

Abbott,  G.J.  in  that  case  said  that  if  it  be  in  evidence  he  could 

order  it  to  be  detained.     These  articles  were  in  evidence,  so  that 

the  learned  magistrate  had  jurisdiction  to  make  an  order  for  the 

detention  of  these  goods.     The  applicant  never  had  more  than  a 

possessory  title  to   these  articles,  and  when  he  produced  them 

before  the  magistrate  under  the  subpoena  duces  tecum,  he  became 

lawfully  divested  of  the  articles. 

Edward  Twmer  on  behalf  of  the  applicant  in  support  of  the 
rule. — The  only  order  the  learned  police  magistrate  could  make 
was  for  the  mere  detention  of  these  articles  by  the  police  ;  he 
could  make  no  order  for  their  production  in  France,  because  the 
Extradition  Act,  1870,  gives  him  jurisdiction  only  as  to  the 
surrender  of  fugitive  criminals,  and  no  jurisdiction  over  goods  or 
articles.  After  the  magistrate  has  committed  the  fugitive 
criminal  to  prison  he  becomes /t^wc^t*«  officio.  Every  other  pro- 
ceeding is  then  taken  by  the  Secretary  of  State.  Under  art.  14 
of  the  Extradition  Treaty  between  France  and  this  country, 
dated  the  14th  day  of  August,  1876,  which  relates  to  the  delivery 
up  of  property  in  the  possession  of  fugitive  criminals,  only  the 
Secretary  of  State  can  act,  and  not  the  police  magistrate. 
Sect.  5  of  the  Extradition  Amendment  Act,  1873  (amending 
the  Act  of  1870)  merely  provides  power  for  the  magistrates,  by 
an  order  of  the  Secretary  of  State,  to  take  evidence  in  the 
absence  of  the  person  charged.  These  articles  having  been 
produced  before  the  police  magistrate  under  a  subpoena  duces 
tecum  are  virtually  in  possession  of  the  police  magistrate,  and 
therefore  this  court  can  make  an  order  upon  the  magistrate  to 
deliver  them  up  to  the  applicant.  If  the  magistrate  had  drawn 
up  a  written  order  it  could  have  been  brought  here  and  the  Court 
could  have  been  asked  to  quash  it ;  but,  as  the  magistrate  has 
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drawn  ap  no  order  in  writing,  all  that  can  be  done  is  to  ask  the        Elao. 
Conrt  to   make  absolate  the  rule  obtained  under  11  &  12  Vict.  ,       ^' 

o.  <t^,  9,o.  Ex  parte 

Weight,  J. — I  am  of  opinion  that  this  rule  most  be  discharged.       Ono. 
In  the  first  instance  an  application  was  made  for  a  rule  nisi  for  a        ^TIT 

certiorari  to  quash  a  supposed  order  of  the  learned  police  magis-        ' 

trate  directing  in  substance  that  the  jewellery  in  question  should  F4xiraditi<ynr— 
be  retained  for  the  purposes  of  the  subsequent  prosecution  iu  ^*«^**o»  of 
France   of   a   person   he  was   committiog    for   trial   under   the  *  ^^Art%Ji!ea 
Extradition  Acts.     That  order  was  not  drawn  up,  and  the  form,  produced  by 
therefore,  of  the  rule  was  altered.     The  question  before  us  is  Purchaser  on 
whether  we  ought  to  make  an  order  on  the  learned  magistrate  u^^yi^i 
requiring  him    to   direct   the  delivery  of  this  jewellery  to   the    c.  44,  a.  5. 
applicant,  which  was  produced  by  the  applicant   at  the  police 
court  under  a  aubpcen^  duces  tecum.     It  is  not  immaterial   to 
observe  that  when  this  jewellery  passed  out  of  the  applicant's 
hands,  it  passed  out  of  his  possession  by  virtue  of  the  process  of 
the  court,  and  he  became  divested  of  it.     Consequent  upon  that, 
what  was  the  position  of  things  ?     In  this  country  I  take  it  that 
it  is  undoubted  law  that  it  is  in  the  power  of  and  it  is  the  duty 
of  constables  to  retain  for  use  in  court  whatever  articles  may  be 
evidence  of  crime  which  have  come  into  their  possession  without 
wrong  on  their  part.     It  is  undoubted  law  that  when   articles 
have  once  been  produced  in  court  by  witnesses  it  is  right  and 
necessary  for  the  court,  or  the  constable  in  charge  of  them  (as  is 
generally  the  case)  to  preserve  and  retain  them,  so  that  they  may 
be  always  available  for  the  purposes  of  justice  until  the  trial  is 
ended.     There  is  a  great  deal  to  be  said  for  the  proposition  of 
the  Attorney -General  that  when  you  find  the  preliminary  stages 
of  an  investigation  applied,  not  for  the  purpose  of  trial  in  this 
country,  but  for  the  purposes  of  trial  abroad  under  the  Extra- 
dition Acts,  the  magistrate  here  shall  have  similar  powers  with 
reference  to  the  commitment  under  the  Extradition  Act  as  he 
would   have   with   reference   to    commitment  for   trial   in   this 
country,  and  in  some  cases,  at  any  rate,  he  would  have  power  to 
preserve  evidence  for  the  use  of  the  foreign  tribunal.     I  cannot 
help  thinking  that  there  may  be  cases  in  which  the  court  here 
would   hold   a   magistrate  justified   in    handing   over  evidence 
without  which  the  Extradition  Act  would  be  futile  in  its  appli- 
cation to  the  particular  case ;  but  it  is  not  necessary   to  decide 
that  in  this  instance,  and  I  prefer  not  to  express  any  positive 
opinion  about  it.     But,  however  this  may  be,   the   application 
which  is  now  made  to  us  cannot  succeed.     Firstly,  I  very  much 
doubt  if  this  is  the  kind  of  matter  to  which  11  &  12  Vict.  c.  44, 
s.  5,  applies.     I  do  not  think  that  the  section  was  intended  to 
authorise   persons   having  private   grievances   of  this   kind   to 
obtain  in  this  Court  an  order  upon  the  magistrate  to  do  something 
outside  the  ordinary  course  of  his  judicial  functions.      Then  I 
agree  with  the  learned  counsel  for  the  applicant  that  the  police 
magistrate  vidiAfimctvs  officio^  and  that  sect.  5  of  11  &  12  Vict. 
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Rbo.        c.  44,  only  enables  as  to  order  the  magistrate  to  perform  his 

^'  duty ;  if  his  duties  were  over,  there  is  nothing  for  us  to  order 

^f^por^fi'*  him  to  perform.     The  applicant  also  has  failed  to  convince  os 

Ono.        that  he  is  entitled  to  claim  this  relief,  even  if  we  had  power  to 

— -        order  it.     Of  course  we  cannot  try  title.     I  do  not  know  what 

'       the  French  law  on  that  subject  may  be,  or  what  might  be  the 

Extradition—  ultimate  view  of  the  matter  in  ihe  courts  of  this  country.     The 

Detention  of  French  law  may  hold  that  the  mere   possession  of  goods  which 

^^^^rHciM^  ^^^^  ^^^^  stolen  does  not  convey  any  interest  at  all.     These 

produced  by   goods  were  not  bought  by  Otto  in  market  overt  there ;  it  is  not  so 

purchaser  on  alleged.    It  Bcems  to  me  he  has  now  no  prima  facie  title  to  them^ 

-i^^^v^v^M  ^^*  ^^^'^  ^  possessory  title,  according  to  the  doctrine  acted  apon 

c.44,s.5     in  ^wcWey  V.  Gross  (7  L.  T.  Rep.  N.  S.  743;  3  B.  &  S.  566; 

82  L.  J.  129,  Q.  B.),  and  that  any  possessory  title  which  he 

may  once  have  had  has  been  lawfully  divested  by  reason  of  the 

goods  passing  out  of  his  possession  under  the  direction  of  the 

court.     There  is  nothing  to  justify  our  granting  this  application 

until  the  applicant  makes  out  title  to  the  goods,  which  he  cannot 

do  on  an  application  of  this  nature.    For  all  these  reasons  I  think 

that  this  rule  must  be  discharged,  and  I  come  to  the  conclusion 

with  the  less  reluctance  because  it  seems  to  me  that  the  proper 

remedy  of  the  applicant,  if  he  has  a  grievance  at  all,  is  to  bring 

an  action  against  the  persons  in  whose  custody  the  goods  are, 

and  claim  an  injunction  against  their  parting  with  them  until  the 

trial. 

Kennedy,  J.  concurred. 

Bule  discharged. 
Solicitor  for  the  applicant,  Joseph  Davis. 
Solicitor  for  the  magistrate.  Solicitor  to  the  Treasury. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  23,  1894. 

(Before  Cave  and  Wright,  JJ.) 

Habpbb  (app.)  t?.  Mabceb  (resp.).  (a) 

Cruelty  to  animals — '•  Domestic  animals  *^ — Lions  in  confinement 
— Cruelty  to  Animals  Act,  1849  (12  &  13  Vict.  c.  92),  ss.  2,  29 
—Cruelty  to  Animals  Act,  1854  (17  <§  18  Vict.  c.  60),  s.  3. 

Five  full-grown  lions  were  confined  in  a  cage  and  were  kept  in 
subjection  hy  a  man  armed  with  a  whip  while  a  performance  of 

(a)  Reported  by  F.  0.  Robdibon,  Esq.,  Barrister-aULaw. 
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dancing   was  aiven  for  profit  m  the  cage  by   a  lady  dancer.      Habpb 

Feats  of  jumping  were  also  performed  by  one  of  the  lions.                      ^' 
Heldf  that   the  lions  were  not  "  domestic  animals "    tinthin  the        

Cruelty  to  Animals  Acts,  1849  and  1854.  1894. 

Per  Wright,  J.  ;    A  domestic  animal  is  one  which  is  of  a  kind    f^STT  *„ 

ordinaHly  domesticated,  and  which  is  in  fact  domesticated  AnimdU  Acts 

— "  DomesHr 

CASE    stated    by    a    Metropolitan  police   magistrate    under  onimaU"-^ 
20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49.  ^n^t^' 

An  information  was  preferred  at  the  police-court,  Westminster,  12  4- 13  vict. 
by  the  appellant  against  the  respoudent    under  the  Cruelty  to  <?•  92,  m.  2, 29  ; 
Animals  Act,  1849,  s.  2,  charging  the  respondent  as  follows,  ^^^J^^^^^' 
namely,  that  on  the  27th   day  of  February,  1894,  at  the  Royal      '    '*'   ' 
Aquarium,  Westminster,  he  did  cruelly  beat,  ill-treat,  abuse,  and 
torture  a  certain  animal,  to  wit,  a  lion. 

On  behalf  of  the  appellant  it  was  conceded  that  ss.  2 
and  29  of  the  Cruelty  to  Animals  Act,  1849,  and  s.  3  of  the 
Cruelty  to  Animals  Act,  1854,  applied  to  domestic  animals  only ; 
but  it  was  contended  that  lions  kept  in  confinement  as  hereafter 
described  were  domestic  animals  within  the  meaning  of  the 
Act. 

The  following  fiEM5ts  were  proved  : 

The  lions  in  question  were  five  in  number,  and  between  four 
and  five  years  old.  They  were  kept  in  a  cage  five  yards  long  by 
four  yards  wide  in  the  Imperial  Theatre  inside  the  Westminster 
Aquarium.  There  the  public  were  admitted  at  an  extra  charge 
to  see  the  performance  in  the  cage,  which  was  as  follows  :  A  lady 
known  as  a  skirt  dancer  entered  the  cage  accompanied  by  the 
respondent  armed  with  a  formidable  whip  in  one  hand  and  a 
strong  pole  with  a  steel  head  to  it  in  the  other.  With  the  aid  of 
these  weapons  the  lions  were  kept  in  subjection  while  the  lady 
danced ;  and  subsequently  one  of  the  lions  was  made  to  jump 
over  a  board  several  times. 

According  to  the  evidence  of  the  appellant,  considerable 
violence  was  used  with  the  whip,  but  for  the  purposes  of  this  case 
it  was  not  to  be  assumed  that  any  cruelty  was  used  by  the 
respondent,  as  his  witnesses  were  not  called  in  consequence  of  the 
magistrate's  decision  as  hereinafter  set  out. 

In  no  sense,  except  as  above  stated,  did  these  lions  differ  in  any 
way  from  any  other  wild  animals  kept  in  confinement  at  the 
Zoological  6«a*dens  or  elsewhere. 

The  magistrate  was  of  opinion  that  a  lion,  even  when  kept  in 
ronfinement.  was  not  a  domestic  animal  within  sect.  2  of  the 
Cruelty  to  Animals  Act,  1849,  and  he  therefore  dismissed  the 
summons. 

If  the  court  should  be  of  opinion  that  these  lions  were  domestic 
animals,  the  case  was  to  be  remitted  to  the  magistrate  to  be 
further  dealt  with  on  the  question  of  whether  they  were  cruelly 
used  or  not. 

If  the  court  should  be  of  opinion  that  these  animals  did  not 
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Harfbr      come  within  that  section  of  the  Act^  the  judgment  of  the  magis- 
-.  ^-  trate  was  to  stand. 

7^  By  the  Cruelty  to  Animals  Act,  1849,  s.  2  : 

If  any  penion  shall  cmelly  beat,  ill-treat,  OTerdrivei  abuse,  or  tortare,  or  eaoae  or 


Cruelty  to     procure  to  be  cmelly  beaten,  ill-treated,  OTer-driven,  abused,  or  tortured,  any  a.niixia]. 
Animals  Acta  every  such   ofiFender  shall  for  every  such  offence  forfeit  and  pay  a  penalty   not 
— "Domestic  exceeding 5/. 

Lions  in  eon-        By  SOct.  29 : 

finement^         Xhe  word  "  animal "  shall  be  taken  to  mean  any  hone,  mare,  gelding,  bull,  ox,  oow, 
12  ^  13  Vict,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  anj  other 
c  92,  ss.  2, 29  ;  domestio  animal. 
17  4-  18  Vict. 

e.  60, 8, 3.         By  the  Cruelty  to  Animals  Act,  1854,  s.  3 : 

The  words  and  expressions  to  which  a  meaning  is  affixed  by  12  &  13  Yiot.  o.  9S,  and 
which  are  introduced  into  this  Act,  shall  have  the  same  meaning  in  this  Act,  and  the 
word  **  animal "  shall  in  the  said  Act  mean  any  domestic  animal,  whether  of  the  kind 
or  species  particularly  enumerated  in  clause  29  of  the  said  Act  or  of  any  other  kind  or 
species  whatever,  and  whether  quadruped  or  not. 

Willis,  Q.C.  [Oolam  with  him)  for  the  appellant,  submitted  that : 
The  magistrate  was  wrong  in  holding  that  these  lions  were  not 
domestic  animals.  They  had  been  brought  under  the  control 
of  man,  and  had  been  trained  to  perform  and  bring  profit  to 
their  owner.  They  were  therefore  domestic  animals  within 
the  Act.  An  animal  is  none  the  less  domestic  because  it  is 
vicious,  or  because  it  is  one  of  a  class  which  is  not  ordinarily 
domestio ;  and  it  was  a  question  of  fact  in  each  case  whether  the 
individual  animal  was  domestic :  [Swan  v.  Sanders,  44  L.  T.  Rep. 
424;  50  L.  J.  67,  M.  C;  Colam  v.  Pagett,  12  Q.  B.  Div.  66; 
Aplin  V.  Pa/rritt,  69  L.T.  Rep.  433;  (1893)  2  Q.  B.  57  ;  Budge 
V.  Parsons,  3  B.  &  S.  379 ;  Filhwm  v.  People* s  Palace  and 
Aquarium  Company  Limited,  25  Q.  B.  Div.  258.) 

Bonsey,  for  the  magistrate  was  not  called  on. 

The  respondent  did  not  appear. 

Cave,  J. — I  am  of  opinion  that  the  answer  to  the  qnestion 
contained  in  this  special  case  is,  that  these  lions  are  not  domestic 
animals  within  the  meaning  of  the  Acts.  They  are  merely  wild 
animals  in  confinement,  and,  in  my  opinion,  wild  animals  in 
confinement  are  not  yet  brought  within  the  protection  given  by 
the  Acts.  The  Acts  of  Parliament  which  deal  with  this  subject 
are  of  modem  date,  and  the  strong  public  feeling  which  led  to  their 
being  passed  has  been  gradually  accumulating  and  strengthening. 
It  may  be  that  at  some  future  date  the  Legislature  will  say  that 
wild  animals  in  confinement  shall  not  be  ill-used,  but  as  yet  it 
has  not  done  so.  The  list  of  animals  mentioned  in  sect.  29  are 
all  tame  animals  which  serve  some  useful  purpose  to  mankind,  and 
the  words  ^' other  domestic  animals  ^^  cannot  be  extended  beyond 
the  features  which  the  animals  specified  possess  generally.  The  only 
general  feature  which  they  possess  is  that  they  may  all  be  tamed  to 
serve  some  purpose  for  the  use  of  man.  In  some  cases  the  species  is 
so  altered  as  to  be  quite  different  from  the  wild  stock  from  which 
it  was  derived.     Before  a  wild  animal  can  be  called  ^'  domestic  *' 
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it  must  have  been  tamed  and  made  sab-aervient  to  the  use  of  man.      Habprr 
Merely  keeping  it  in  confinement  is  not  sufficient  to   make  it      ^  ^' 

domestic.     The  strongest  case  in  favour  of  the  appellant  is  that        

of  the  linnets  {Oolamy.  Pagett,  uhi  sup.).     That  case  goes  some        1894. 
way,  because  the  linnets  had  been  originally  wild  birds ;  but  they    ^  "T" 
had  been  caught  and  trained  to  be  used  as  decoys^  and  for  that  AnimaU  Acts 
purpose  they  were  subservient  to  the  use  of  man.     That  case  can  —*' Domestic 
be  supported  on  that  ground^  and  on  that  ground  only.     In  the   a«»^^"— 
present  case  the  lions  are  kept  in  a  cage^  and  are  merely  pre-    f/nem^t^' 
vented  by  terror  from  following  their  natural  instinct  and  tearing  12  ^  13  Viet 
the  dancer  to  pieces.     It  is  impossible  under  those  circumstances  <^-  d^*  «^-  2>  2^ ; 
to  say  that  the  lions  are  domestic   animals.     1  agree  with  the     ^  go^s^* 
decision  of  the  learned  magistrate^  and  am  of  opinion  that  this 
appeal  must  be  dismissed. 

Wright,  J.— 'I  am  of  the  same  opinion.  I  agree  with  Mr. 
Willis  to  this  extent,  that  I  think  an  animal,  however  wild  by 
nature,  may  become  domestic  under  certain  circumstances ;  for 
example,  wild  elephants  caught  in  the  woods  and  trained  to  be 
of  service  to  mankind  might  be  called  domestic  animals. 
Domestic  is  not  the  same  thing  as  domesticated,  but  I  should  say 
that  an  animal  ought  to  be  regarded  as  domestic  which  is  of  a  kind 
ordinarily  domesticated,  and  which  is  in  fact  domesticated. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Lindsay y  Greenfield,  and  Masons. 

Solicitor  for  the  magistrate.  Solicitor  to  the  Trea^sv/ry. 


QUEEN^S  BENCH  DIVISION. 

March  19  and  20,  1894. 

(Before  Cavb  and  Wright,  J  J.) 

BsG.  V.  Bbbges.  (a) 

Obstruction  of  highway — Conviction  for — Right  to  new  trial — 
Evidence — Map  annexed  to  Inclosure  Award — Admissibility  of 
map  for  purpose  of  showing  boundaries  of  property. 

Upon  an  indictment  preferred  in  the  Qusen's  Bench  Division  for 
obstructvng  a  highway,  a  defendant,  who  has  been  fovm^d  guilty, 
may  have  a  new  trial  on  the  grounds  of  misrecepiion  of  evidence 

(a)  Reported  by  W.  W.  Orr,  Esq.,  BarriBtor-at-Law. 
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Rbq.  and  that  the  verdict  was  against  the  evidence ;  though^  if  there 

g  ^  had  been  a  verdict  of  acqmttal,  a  new  trial  could  not  have  been 

*  granted  againat  the  defendant* 

1894.  Upon  the  trial  of  euch  an  indictment^  when  the  allegation  is  thai 

~r  _  the  defendant,  an  own£r  of  land  adjoining  the  highway,  hag 

Nwo  trial—  inclosed  a  strip  of  land  which  formed  part  of  the  highway,  a 

Conviction  for  map  annexed  to  an  incloswre  award  made  under  an  Inclo^ure 

^Btructing  ^^^  for  inclosing  certain  commons,  when  the  commissioners  had 

l^idmcB^  wo  jurisdiction  to  deal  with,  and  had  not  in  fact  dealt  with,  the 

AdmisnbtUty  strip  of  land  in  question,  is  not  admissible  in  evidence  for  the 

oflnciosure  purpose  of  showing  what  were  the  limits  of  the  highway  or  the 

Award  map,  defendant's  property  respectively  ai  the  time  when  the  map  was 

made, 

RULE  on  behalf  of  the  defendant^  calling  on  the  prosecators, 
the  Finohley  Local  Boards  to  show  caose  why  the  verdict 
obtained  for  the  Crown  in  the  case  of  Beg,  y.  Berger  should  not 
be  set  aside  and  a  new  trial  had  on  the  grounds  of  misdirec- 
tion^ misreception  of  evidence^  and  the  verdict  being  againat 
evidence. 

An  indictment  was  found  by  the  grand  jury  of  the  county  of 
Middlesex  and  was  preferred  against  the  defendant  in  the  Queen's 
Bench  Division  of  the  High  Courts  charging  him  with  having 
obstructed  a  highway  called  the  Oreat  North  road^  near  Whet- 
stone^ in  the  coanty  of  Middlesex^  by  inclosing  certain  strips  or 
pieces  of  land  and  placing  a  fence  and  houses  and  buildings 
thereon. 

The  case  was  tried  in  the  Queen's  Bench  Division,  before 
Lawrance,  J.  and  a  jury,  on  the  12th  day  of  February,  1894, 
when  from  the  evidence  ^ven  it  appeared  that  the  defendant 
was  the  owner  of  a  piece  of  land  lying  on  one  side  of  the  highway 
in  question ;  that  on  this  land  there  were  some  houses  the  access 
to  which  was  over  the  strips  of  land  in  front  of  them  respectively, 
and  that  the  defendant  had  built  upon  these  strips  some  new 
houses  with  post  and  rails  to  the  footpath. 

The  allegation  of  the  local  board  wa^  that  the  defendant  had 
extended  his  fences  so  as  to  inclose  these  strips  of  land  lying 
between  his  original  fences  and  the  highway,  and  they  said  that 
the  land  so  inclosed  formed  part  of  the  highway,  and  the  question 
at  the  trial  was  whether  the  strips  of  land  so  inclosed  by  the 
defendant  was  the  property  of  the  defendant  or  formed  part  of 
the  highway. 

Evidence  was  given  on  behalf  of  the  defendant  to  show  (among 
other  things)  that  he  and  his  predecessors  in  title  had  exercised 
Hcts  of  ownership  over  the  strip  of  land  in  question,  and  on  behalf 
of  the  prosecutors,  amongst  other  evidence  to  show  that  the  land 
formed  part  of  the  highway,  there  was  tendered  in  evidence  a 
map  attached  to  an  inclosure  award  made  in  1814. 

This  award  was  made  by  Commissioners  acting  under  an 
iDclosure  Act,  51  Oeo.  3,  c.  xxiii.  (an  Act  for  inclosing  lands  in 
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the  pariBh  of  Finchley^  in  the  county  of  Middlesex)^  sect.  46  of       Rm. 
which  Act  provided :  ^  ^' 

That  the  award  to  be  made  by  the  said  commissioners,  onder  the  aathority  of  this  

Act,  together  with  a  proper  map  or  plan  of  the  said  oommons  and  waste  lands  thereto  1894. 

annexed,  shall     ...    be  delivered  to  the  clerk  of  the  peace  for  the  said  county  of  

Middlesex,  who  is  hereby  reqalred  to  deposit  and  keep  the  same  among  the  records  Practice— 

of  the  said  county,  so  that  reconrse  may  be  had  thereto  by  any  person  or  persons    2^010  trial 

interested  in  the  premises    .     .     .    and  the  said  award  shall,  from  and  after  the  Conviction  for 

delivery  thereof  to  the  said  clerk  of  the  peace,  be  deemed  and  taken  to  be  enrolled  ohatructing 

according  to  the  directions  and  within  the  meaning  of  the  said  Act  hereinbefore  hinhwav--- 

referred  to,  and  a  copy  of  the  said  award,  with  a  proper  map  or  plan  of  the  allotments  SHden^^ 

to  be  set  oat  for  the  proprietors  of  estates  in  the  said  parish,  shall  be  deposited  in  the  j^dmitnbiliti/ 

parish  charch  of  Finchley,  and  the  said  award  and  copy  thereof    .    .     .    attested  by  f  Incloture 

the  said  clerk  of  the  peace  or  his  deputy,  shall  from  time  to  time  and  at  all  times  Z^fyi  „^«, 

thereafter  be  admitted  and  allowed  as  legal  evidence  of  matters  and  things  therein  ^^^'^'^  ^'^P* 
contained  in  all  courts  whatsoever. 

The  map  was  tendered  in  evidence  for  the  porpose  of  showing 
that  at  the  date  when  it  was  made  the  strip  of  land  in  question 
was  not  inclosed  or  separated  from  the  highway^  but  formed  part 
of  it.  The  map  had  been  duly  made  under  the  authority  of  the 
Inolosnre  Commissioners,  and  the  award  and  map  were  both  pro- 
duced from  the  proper  custody. 

The  land  in  question  was  not  dealt  with  in  any  way  by  the 
awards  and,  although  the  highway  was  shown  on  the  map,  there 
was  no  allegation  by  the  prosecutors  that  the  commissioners  had 
jurisdiction  to  deal  with  or  define  the  property  of  the  predecessors 
in  title  of  the  defendant,  or  set  out  ^he  limits  of  the  same. 

The  defendant  objected  that  the  map  was  not  admissible  in 
evidence  for  the  purpose  for  which  it  was  tendered,  but  the 
learned  judge  overruled  the  objection  and  admitted  the  map. 

The  jury  found  a  verdict  of  guilty,  and  the  defendant  obtained 
a  rule  nisi  for  a  new  trial  upon  the  grounds  already  set  out. 

Philbrick,  Q.C.  and  A.  Macmorran  for  the  prosecutors,  showed 
cause;  and  submitted  that  upon  an  indictment  for  a  criminal 
offence^  for  an  act^  not  of  non-repair  of  the  highway  or  other 
nonfeasance,  but  for  the  obstruction  of  the  highway,  which  is  an 
act  of  misfeasance  for  which  a  person  on  conviction  is  liable  to 
fine  and  imprisonment^  the  Court  has  no  jurisdiction  to  grant 
a  new  trial  after  a  conviction^  any  more  than  it  has  to 
grant  a  new  trial  after  an  acquittal,  and  it  was  extremely  clear 
from  the  authorities  that  there  is  no  such  power  in  the  case  of  an 
acquittal.  In  a  criminal  case^  assuming  that  there  has  been  no 
misconduct  or  gross  miscarriage  in  the  proceedings,  the  Court 
cannot  entertain  a  rule  for  a  new  trial  upon  the  grounds  stated  in 
the  present  rule.  It  was  laid  down  in  Pratt  on  Highways  (13  edit., 
p.  127)  :  that  ^*  This  being  a  criminal  proceeding,  a  new  trial  will 
not  be  granted  after  acquittal  or  conviction,  either  on  the  ground 
of  misreception  of  evidence,  misdirection,  or  that  the  verdict  is 
against  evidence.''  So,  in  Short  and  Mellor's  Crown  Office 
Practice,  p.  252,  it  is  said :  '*  Where,  however,  the  case  is  strictly 
a  criminal  one  and  renders  the  defendant  liable  to  imprisonment 
upon  conviction,  as  upon  an  indictment  for  obstruction  to  a  high- 
way^ it  is  clear  that  there  can  be  no  new  trial/'     [Waiqht^  J. — 
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Rtc         That  is  with  reference  to  oases  of  acquittal.]     It  is  submitted  that 
^'  it  is  not  limited  to  that,  thouerh  no  case  can  be  found  where  a 

'      verdict  of  guilty  has  been  found  and  a  new  trial  granted^  except  a 

1894.        case   of  a  conviction  for  murder  which  came   before  the  Privy 
~r         Council  in  1867  on  appeal  from  the  Supreme  Conrt  of  New  South 
New  trial—  Wales,  namely,  the  case  of  Beg.  v.  Bertrand  (16  L.  T.  Bep.  752 ; 
Conviction  for  L.  Rep.  1  P.  C.  520).     The  last  case  on  the  subject  was  Reg.  v. 
oUtr^ti^    Duncan   (44  L.   T.   Rep.   521 ;    7    Q.    B.   Div.    198).      There 
EtSdfl^—    there  was  an  acquittal,  and  it  was  held  that  a  new  trial  ooald  not 
AdmiasibiUiy  be  granted,  and  there  was  no  distinction  for  the  present  purpose  in 
oflnclo9UT€    point  of  principle  between  an  acquittal  and  a  conviction.     The 
Award  map,  defendant  could  take  his  chance,  and  if  the  maxim  Nemo  debet  bis 
vexcm  applies  in  case  of  an  acquittal^  it  ought  also  to  apply  in  ease 
of  a'  conviction,  and  search  had  been  made  in  vain  to  find  a  case 
in  which  after  conviction  anybody  supposed  that  the  Court  had 
power  to  grant  a  new  trial.  There  was  no  reason  why  there  should 
be  a  new  trial  in  the  case  of  a  conviction  for  obstructing  a  high- 
way any  more  than  in  the  case  of  any  other  misdemeanour,  and  no 
such  distinction  could  be  drawn,  and  there  was  no  reason  why  on 
an  acquittal  there  should  be  no  power  to  give  a  new  trial,  but  for  a 
conviction  there  should  be  power.     [Weight,  J. — It  is  laid  down 
the  other  way  in  Archbold's  Pleading  in  Criminal  Cases  (21st 
edit.,  p.  207),  where  it  is  said  :  '^  Where  an  indictment  has  been 
preferred  in  the  Queen^s  Bench  Division,  or  has  been  removed 
into  that  court  by  certiora/ri,  a  new  trial  may,  after  conviction,  be 
moved  for,''  upon  such  grounds  as  are  given  in  this  rule.]     ThsA 
was  in  case  of  a  conviction  for  a  nonfeasance,  but  there  is  not 
a  single  case  to  show  that  that  can  be  done  where  the  conviction 
is  for  a  misfeasance.     The  distinction  between  convictions  for 
nonfeasance  and  a  misfeasance  is  well  shown  by  the  case  of  Reg, 
V.  Johnson  (2  E.  &  E.  613),  and  especially  by  the  judgment  of 
Crompton,  J.  in  that  case.     [Weight,  J. — There  is  a  case  of  Rex 
V.  Fowler  (4  B.  &  Aid.  273) — ^a  case  of  felony — which  is  against 
you,  and  there  is  another  authority  of  no  mean  weight  in  1 
Chitty's  Criminal  Law  (2nd  edit.,  p.  654),  where  it  is  said  :  *'  In 
all  cases  of  misdemeanour,  after  a  conviction  there  is  no  doubt 
that  the  superior  courts  may  grant  a  new  trial,  in  order  to  fulfil 
the  purposes  of  substantial  justice.'^     So  in  Beg.  v.  Whitehouse 
(1  Dears.  1)  there  was  a  new  trial  granted  after  a  conviction  for 
misdemeanour.]     The  point  was  not  taken  in  that  case.    There  is 
no  case  which  shows  that  when  there  is  a  verdict  one  way  there 
may  be  a  new  trial,  but  if  the  other  way  no  new  trial.     With 
regard  to  the  point  as  to  the  misreception  of  evidence,  there  is 
authority  to  show  that,  when  the  question  is  "  highway"  or  "no 
highway,"    old  maps  can  be  received  if    they  come  from   the 
proper  custody  and  are  made  by  persons  who  have  some  know- 
ledge of  the  locality:    {Hammond  v.  Bradstreet,  10  Ex.  390; 
Freeman  v.  Bead,  4  B.  &  S.  174.)     These  cases  lay  down  thai 
evidence  of  reputation  is  admissible  under  such  circumatanoes. 
In  Freeman  v.  Bead  {ubi  sup.)  a  very  old  map  was  tendered,  and 
the  Court  held  that  it  could  be  received  in  evidence. 
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[There  was  further  argament  on  the  question  of  tlie  verdict        Rn. 
being  against  evidence,  which  is  not  now  material.]  ^  ^* 

Crump,  Q.C.  and  Macdskie  for  the  defendant^  in  support  of  the        

rule,  were  not  called  upon.  1894. 

Cavb,  J. — This  is  a  motion  for  a  new  trial  in  the  case  of  an  "TT  _ 
indictment  preferred  in  this  court  against  the  defendant  for  jf^^  trial— 
obstructing  the  highway.  It  was  first  of  all  contended  on  behalf  Conviction  for 
of  the  prosecutors  that  such  a  motion  as  this  could  not  be  made  ohstrueting 
npon  the  grounds  upon  which  it  was  sought  to  be  substantiated  ;  E^dmce^ 
but  it  is  laid  down  in  text-books  of  undoubted  authority  that  AdmisHbUity 
such  a  motion  may  be  made  on  those  grounds^  and  our  attention  ^f  If^loswre 
has  not  been  called  to  any  case  in  which  that  law  has  been  ^^^^^^'^P- 
doubted.  It  has  no  doubt  been  laid  down  that  such  a  motion 
canuot  be  made  where  there  has  been  a  verdict  of  acquittal; 
but  that  proceeds  upon  a  principle  which  is  applicable  to  cases  of 
acquittal  alone.  That  principle  is  that  where  a  man  has  once 
been  put  in  peril  upon  a  criminal  charge,  he  cannot  be  put  in 
peril  again  npon  the  same  grounds.  But  that  doctrine^  which  is 
particularly  a  doctrine  in  favour  of  the  accused  party,  does  not 
apply  where  the  application  for  a  new  trial  is  made  after  a 
conviction,  and  the  prosecution  here  are  unable  to  show  us  any 
authority  which  alleges  that  it  does.  I  am  therefore  of  opinion 
that  it  is  open  to  the  defendant  to  make  this  motion  upon  the 
grounds  which,  have  been  put  forward.  When  we  come  to  the 
merits  of  the  case^  it  appears  to  me  that  the  learned  judge  went 
somewhat  too  far  in  admitting  the  map  of  1814  for  the  purposes 
for  which  it  was  admitted.  The  evidence  without  that  map  went 
strongly  in  favour  of  the  defendant.  Part  of  the  evidence 
showed  undoubtedly  that  there  were  on  either  side  of  the  defen- 
dant's premises  inclosures  which  went  up  to  the  footpath  as 
subsequently  laid  out  by  the  highway  authority^  and  that  state 
of  things  would  have  been  eminently  favourable  to  the  defendant^ 
because  it  is  quite  possible  that  the  defendant  or  his  predecessors 
in  title  should  have  allowed  this  spot  of  land  to  have  remained 
open  and  unfenced  from  the  public  way  for  the  more  easy  access 
of  people  to  their  property  and  to  the  houses  and  shops  which 
were  in  existence  there,  and  it  is  very  unlikely  that  he  should 
have  dedicated  this  little  inlet  as  a  portion  of  the  high  road  to  be 
used  by  the  public  to  the  exclusion  of  himself  and  his  successors 
in  title  for  ever.  That  was  a  great  difficulty  in  the  way  of  the 
prosecution;  but  it  was  met  by  the  production  of  the  Inclosnre 
Award  map,  and  especially  by  the  production  of  an  enlarged 
drawing  of  a  portion  of  it,  and^  undoubtedly^  looking  at  that 
map^  there  would  seem  to  have  been — ^if  that  map  is  accurate —  ■ 
no  inclosures  to  the  south  of  the  defendant's  property^  and  an 
inclosnre  to  the  north  much  less  than  those  which  were  proved 
by  one  witness  to  have  existed  mnch  more  recently  than  the  date 
of  that  map.  It  seems  to  me  that  with  that  map  the  prosecution 
had  a  strong  case  to  make^  because^  if  that  map  was  reliable, 
there  were  no  such  inclosures  in  1814^  and  consequently  it  would 
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Rbo.       follow  that  all  those  inolosores  were  encroaohments  aabaeqaent 
Babokr      ^  181^4^  and  that  none  of  them  would  be  entitled  to  remain,  and 

'      that  was  the  contention  of  the  proaecation.    The  difficulty,  then, 

1894.        arises  that  the  learned  judge  at  the  trial  admitted  this  map  for 
Practice—    P^T^^®^  ^^r  which  it  was  not  admissible.     It  seems  to  me  that. 
New  trial—  inasmuch  as  the  map  was  made  by  one  of  the  public,  it  could 
Convictiop^/or  not  have  been  excluded  upon   a  question  of  reputation  as   to 
^atrucHng^    whether  the  Great  North  road  was  a  public  highway  or  not ; 
EMmZ—    ^^^  ^^^^  point  was  not  for  a  moment  in  dispute.     On  the  other 
AdwiasibiUty  hand,  it  scems  to  me  that  as  a  proof,  or  even  as  evidence,  that 
ofinc^8wre    there  were  in  1814  no  inclosures  south  of  the  defendant's  pro- 
^  '"^P*  perty,  this  map  was  entirely  inadmissible,  and  it  was  for  that 
purpose,  and  that  purpose  only,  that  it  was  sought  to  be  proved. 
The  authorities  establish  this,  that,  although  hearsay   is   good 
evidence  of  reputation  in  matters  of  public  and  general  interest 
so  far  as  the  general  question  is  concerned,  hearsay  is  not  good 
evidence  of  any  particular  fact  from  which  the  general  fact  is 
sought  to  be  drawn.    An  old  map,  no  matter,  apparently,  by  whom 
made,  so  long  as  the  man  is  shown  to  be  dead — which  may  be 
inferred  in  this  case — would  be  evidence  of  reputation  that  there 
was  a  road  in  the  particular  direction  shown  upon  the  map,  if 
the  contest  had  been  whether  there  was  a  public  highway  or  not. 
But  it  was  not  evidence  for  the  purpose  of  showing  what  exactly 
were  the  boundaries  of  that  particular  highway,  and  that  appears 
to  have  been  the  main  use,  and  the  very  conclusive  use,  to  which 
that  map  was  put  in  the  hands  of  the  prosecution,  and  was  the 
purpose  for  which  it  was  admitted  by  the  learned  judge.      It 
seems  to  me  that  he  went  beyond  what  the  cases  warrant  in 
admitting  the  map  for  that  purpose,  and  one  cannot  doubt  for  a 
moment  the  very  great  effect  which  that  map  must  have  produced 
upon  the  jury.     It  seems   to   me,   therefore,  that  under   those 
circumstances  there  was  a  wrongful  admission  of  evidence  of  a 
kind  which  was  very  effective  and  likely  to  have  very  strong 
weight  indeed  with  the  jury,  and  that  consequently  the  case 
ought  to  go  down  for  a  new  trial. 

Wbiqht,  J. — I  am  of  the  same  opinion,  and  for  the   same 
reasons. 

Rule  absolute  for  a  new  trial. 
Solicitors :  for  the  prosecutors,  Stevens  and  Parhes ;  for  the 
defendant,  F.  I.  Chamberlain. 
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8atu/rdayf  April  21,  1894. 

(Before  Lord  Coleridge,  C.J.,  Hawkins,  Mathsw,  Cave,  and 

Grantham,  JJ.) 

Reg.  v.  Sowebbt.  (a) 

Practice — False  pretences — Indictment  —  Necessary  averment — 
Person  to  whom  pretence  made — 24  ^  25  Vict.  c.  96,  «.  88. 

An  indictment  for  obtaining  or  attempting  to  obtain  money,  Sfc.y  by 
means  of  a  false  pretence  which  does  not  state  to  whom  the 
pretence  was  made,  nor  from  whom  the  money,  8fc.,  was  obtained 
or  attempted  to  be  obtained,  is  bad. 

The  form  of  indictment  mRex  t?.  Dooglass  (1  Gamp.  212)  followed, 
and  the  form  in  Reg.  v.  Hunter  (10  Cox  0.  C.  642)  disap- 
proved of. 

CASE  stated  by  the  quarter  sessions  for  the  county  of  Durham, 
as  follows : — 

1 .  At  the  general  quarter  sessions  held  before  me  at  the  city 
of  Durham  in  and  for  the  county  of  Durham  on  Monday,  the  1st 
day  of  January,  1894,  defendant  was  arraigned  on  an  indictment 
of  which  the  following  is  a  copy  : 

The  jnron  for  our  Lady  the  Qneen  npoD  their  oath  present  that  William  Marr  and 
Obadiah  Blenkinsopp  on  the  28th  day  of  Sept.,  a.d.  1893,  wert  in  the  employ  and 
seryioe  of  the  Batterknowle  OoUiery  Company  Limited,  at  the  Quarry  Pit  of  the  Batter- 
knowle  Colliery,  in  the  connty  of  Durham,  as  hewers  of  coal,  and  were  entitled  to 
payment  from  their  said  employers  of  the  snm  of  fivepence  for  every  tub  of  coal 
wrought  and  filled  by  them ;  and  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  Joseph  Sowerby  the  younger,  on  the  day  and  year  aforesaid, 
unlawfully,  knowingly,  and  designedly  did  by  placing  a  token  upon  a  certain  tub  of 
coals  in  the  said  pit  falsely  pretend  that  the  said  Joseph  Sowerby  the  younger  had 
wrought  and  filled  the  said  tub  of  coals,  by  means  of  which  said  false  pretences  the 
said  Joseph  Sowerby  the  younger  did  unlawfully  attempt  to  obtain  the  sum  of  five- 
pence  of  the  moneys  of  the  said  Colliery  Company  Limited  with  intent  to  defraud, 
whereas  in  truth  and  in  fact  the  said  Joseph  Sowerby  the  younger  had  not  wrought  or 
filled  the  said  tub  of  coals  as  he  then  well  knew,  against  the  form,  &o. 

2.  Defendant's  counsel  submitted  that  the  indictment  was  bad 
upon  the  following  points  :  (a)  That  it  was  not  stated  to  whom 
the  false  pretence  was  made,  {b)  That  it  was  not  stated  from 
whom  the  money  was  attempted  to  be  obtained. 

8.  I  was  of  opinion  that  the  indictment  contained  sufficient 
particulars  of  the  offence  charged,  and  I  overruled  the  objection, 
but  reserved  the  above  points  for  the  consideration  and  opinion  of 
this  Court. 

(jij  Reported  by  R.  OommctiHAic,  Qlbh^  Esq.,  Barrister-at-Law. 
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Rjsa.  4.  Defendant  thereapon  pleaded  not  gailty  to  the  said  indict- 

SowBRBT      ™®°^>   *^^  w*s  tried  by    a  jury  duly   sworn,  who   returned  a 

'     verdict  of  guilty.      I  postponed  sentence  until  next  session,  and 

1894.        the  defendant  was  liberated  on  bail  pending  the  decision  of  the 
„  "TT         Court. 

False  pre-        ^*  '^^^  Opinion  of  the  court  is  requested  whether  the  said 

tences—in-   indictment   was  good   and  sufficient   in    law,   and   whether  the 

dptment—   defendant  was  lawfully  found  guilty  on  such  indictment. 

averm^^       ^'  Strochan,  on  behalf  of  the  prisoner,  submitted  that  it  was 

Person  to     necessary  in  an  indictment  for  false  pretences  to  allege  that  the 

whom  pre,    pretence  was  made  to  a  particular  person,  and  to  state  from  whom 

24^  25  Viet  ^^^  article  obtained  by  the  false  pretence  had  been  obtained. 

c  96,8.  88.    This  was  the  form  in  Rex  v.  Douglass  (1  Camp.  212),  which  form 

had  been  followed  ever  since,  except  that  in  Beg,  v.  Hunter  (10 

Cox  C.  C.  642)  the  indictment  was  similar  to  the  present^  bat 

there  no  objection  was  taken  to  its  form. 

No  one  appeared  on  behalf  of  the  prosecution. 
Lord  Coleridge,  C.J. — ^I  have,  though  with  reluctance,  come 
to  the  conclusion  that  this  conviction  must  be  quashed.  It  is  very 
important  in  criminal  matters  that  we  should  follow  the  old  prece- 
dents and  authorities ;  and  no  case  decides  that  an  indictment  for 
obtaining  money  by  false  pretences  is  good  which  does  not  state 
what  the  false  pretence  was.  Now,  a  pretence  means  the  holding 
out  to  some  other  person.  The  person  to  whom  the  pretence 
is  held  out  must  therefore  be  stated.  The  old  form  of  indictment 
states  that  the  defendant  falsely  pretended  to  a  person  named, 
and  alleges  that  by  means  of  such  false  pretence  the  prisoner 
obtained  from  the  prosecutor,  &c.  Here  there  is  no  such  state- 
ment, and  neither  the  person  to  whom  the  pretence  was  made  nor 
the  person  from  whom  it  was  attempted  to  obtain  the  money  is 
stated.  I  do  not  know  why  the  old  form,  which  has  lasted  for 
nearly  a  hundred  years,  and  which  is  known  to  all  lawyers,  was 
not  followed  here.  This  indictment,  however,  has  not  been  cb^wn 
in  that  form,  with  the  result  that  two  essential  parts  of  the  charge 
are  omitted.  It  is  true  that  the  indictment  contains  an  averment 
that  the  moneys  were  the  property  of  the  Butterknowle  Colliery 
Company ;  but  that  averment  is  rendered  unnecessary  by  the 
statute  which  creates  the  offence,  and  an  averment  which  is 
unnecessary  cannot  supply  the  place  of  an  averment  which  is 
necessary.  In  my  opinion,  therefore,  this  conviction  should  be 
quashed. 
Hawkins,  Mathew,  Cave,  and  Gbantham,  JJ.  concurred. 

Conviction  qucLshed. 
Solicitors  for  the  defendant.  Field  and  Boacoe,  for  Maw,  TedLe, 
and  Tomlvnsony  of  Bishop  Auckland. 


APPENDIX. 


STATUTES    AND    PARTS    OF    STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OF  PABLTAMENT  OP  1890. 


LUNAOT  ACT,  1890. 

53  ViOT.  CAP.  5. 

An  Act  to  consolidate  certain  of  the  Enactments  respecting  Lunatics.'^ 

[29th  March,  1890.] 

Employment  of  Males  in  care  of  Females, 

58.  It  shall  not  be  lawful  to  employ  any  male  person  in  any  institution  Males  not  to 
for  lunatics  in  the  personal  custody  or  restraint  of  any  female  patient,  and  ^  employed 
any  person  employing  a  male  person  contrary  to  this  section  shall  be  liable  *"  ^^^^ 
to  a  penalty  not  exceeding  twenty  pounds.     Provided  that  this  section  fetnales. 
shall  not  extend  to  prohibit  or  impose  a  penalty  on  the  employment  of 
male  persons  on  such  occasions  of  urgency  as  may  in  the  judgment  of  the 
manager  of  the  institution  render  such  employment  necessary,  but  the 
manager  shall  in  each  case  report  the  employment  to  the  visiting  Commis- 
sioners or  visitors  at  their  next  visit. 

220.  If  a  licensee  receives  into  his  licensed  house  any  patients  beyond  Penalty  for 
the  number  specified  in  the  licence,  or  fails  to  comply  with  the  regulations  infringing 
of  the  licence  as  to  the  sex  of  the  patients  or  the  class  of  patients,  he  shall  ^^^^^'^^ 
for  each  patient  received  contrary  to  his  licence  forfeit  fifty  pounds. 

222.  If  after  the  lapse  of  two  months  from  the  expiration  or  revocation  Detention  of 

of  the  licence  of  any  house,  there  are  in  the  house  two  or  more  lunatics,  lonatics  after 

every  person  keeping  the  house  or  having  the  care  or  charge  of  the  lunatics  ^^P*'***^^  ®J 
ai        •       «iii  •ii       V         •   ^  re  vocation  oi  a 

therem,  shall  be  guilty  of  a  misdemeanour.  licence  a  mi»- 

demeanour. 

Part  XI. — Pekaltibs,  Misdemsanoubs,  and  Pbooebdings. 

815.  (1.)  Every  person  who,  except  under  the  provisions  of  this  Act,  Lunatics  not 
receives  or  detains  a  lunatic,  or  alleged  lunatic,  in  an  institution  for  to  be  detained 
lunatics,  or  for  payment  takes  charge  of,  receives  to  board  or  lodge,  or  ®*®®^  "* 
detains  a  lunatic  or  alleged  lunatic  in  an  unlicensed  house,  shall  be  guilty  ^^^  ^^^ 
of  a  misdemeanour,  and  in  the  latter  case  shall  also  be  liable  to  a  penalty 
not  exceeding  fifty  pounds. 

(2.)  Except  under  the  provisions  of  this  Act,  it  shall  not  be  lawful  for 
any  person  to  receive  or  detain  two  or  more  lunatics  in  any  house  unless 
the  house  is  an  institution  for  lunatics  or  workhouse. 
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53  ViOT.  0.  6.      (3.)  Any  person  who  receiyes  or  detains  two  or  more  lunatics  in  any 

house,  except  as  aforesaid,  shall  be  guilty  of  a  misdemeanour. 

1890      *       ^        "^^^  manager  of  any  hospital  or  licensed  house,  and  any  peison 

.'        haying  charge  of  a  single  patient  who  omits  to  send  to  the  Commissioners 

Neglect  to  the  prescribed  documents  and  information  upon  the  admission  of  a  patient. 
Bend  notices  or  to  make  the  prescribed  entries,  and  giye  the  prescribed  notices  upon 
^^In^^'***"  the  remoyal,  discharge,  or  death  of  a  patient,  shall  be  guUty  of  a  misde- 
meanour,        meanour,  and  in  the  case  of  a  single  patient  shall  also  be  liable  to  a 

penalty  not  exceeding  fifty  pounds. 
Mia-Btato-  317,  ([,^  ^^y  person  who  makes  a  wilful  mis-statement  of  any  material 

zuents.  £^^^  jj^  j^jjy  petition,  statement  of  particulars,  or  reception  order  under  this 

Act,  shall  be  guilty  of  a  misdemeanour. 

(2.)  Any  person  who  makes  a  wilful  mis-statement  of  any  material  fact 
in  any  medical  or  other  certificate,  or  in  any  statement  or  report  of  bodily 
or  mental  condition  under  this  Act,  shall  be  guilty  of  a  misdemeanour. 

(8.)  A  prosecution  for  a  misdemeanour  under  tiiis  section  shall  not  take 

place  except  by  order  of  the  GonmiissionerSy  or  by  the  direction  of  the 

Attorney-General  or  the  Director  of  Public  Prosecutions. 

False  entries.       318.  Any  person  who  in  any   book,  statement,  or  return,  knowingly 

makes  any  false  entry  as  to  any  matter  as  to  which  he  is  by  this  Act  or 

any  rules  made  under  this  Act   required  to  make  any  entry^  shall  be 

gmlty  of  a  misdemeanour. 

Notice  to  319.  If  the  manager  of  an  institution  for  lunatics,  or  the  person  haying 

^^^^  charge  of  a  single  patient,  omits  to  send  to  the  coroner  notice  of  the  death  of 

a  lunatic  within  the  prescribed  time,  he  shall  be  guilty  of  a  misdemeanour. 

Penalty  for  320.  Any  person  who  makes  default  in  sending  to  the  Commissioners 

ancowUh  the  ^^  ^^^  Other  person   any  return,  report,  extract,  copy,  statement,  notice, 

Act  and  rules,  pls^;  or  document,  or  any  information  within  his  knowledge  or  obtainable 

by  him,  when  required  so  to  do  under  this  Act  or  any  other  Act  relating 

to  lunacy,  or  any  rules  made  under  this  Act  or  in  complying  with  the  said 

Acts  or  rules,  shall  for  each  day  or  part  of  a  day  during  which  the  default 

continues    be   liable  to    a    penalty  not    exceeding  ten    pounds,  unless 

a  penalty  is  expressly  imposed  by  this  or  any  other  Act  for  such  default : 

Proyidedthat  all  or  any  part  of  the  cumulatiye  penalties  may  be  remitted 

by  the  court  in  any  case  in  which  it  is  made  to  appear  to  the  satisfaction 

of  the   court  that  the   original  default  or  its  continuance   during  any 

period  of  time  arose  from  mere  accident  or  oyersight,  and  not  from  wilf nl 

or  culpable  neglect  on  the  part  of  the  person  sued. 

ObBtrnction.         321.  (1.)  Any  person  who  obstructs  any  Oommissioner  or  Chancery  or 

other   yisitor  in   the  exercise  of  the  powers  conferred  by  this  or  any 

other  Act,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 

pounds,  and  shall  also  be  guilty  of  a  misdemeanour. 

(2.)  Any  person  who  wilfully  obstructs  any  other  person  authorised 
under  this  Act  by  an  order  in  writing  under  the  hand  of  the  Lord  Chan- 
cellor or  a  Secretary  of  State,  to  yisit  and  examine  any  lunatic  or  supposed 
lunatic,  or  to  inspect  or  inquire  into  the  state  of  any  institution  for 
lunatics,  gaol,  or  place  wherein  any  lunatic  or  person  represented  to  be 
lunatic  is  confined  or  alleged  to  be  confined,  in  the  execution  of  such 
order,  and  any  person  who  wilfully  obstructs  any  person  authorised  under 
this  Act  by  any  order  of  the  Commissioners  to  make  any  yisit  and  examina- 
tion or  inquiry  in  the  execution  of  such  order,  shall  (without  prejudice  to 
any  proceedings,  and  in  addition  to  any  punishment  to  which  such  person 
obstructing  the  execution  of  such  order  would  otherwise  be  subject)  be 
liable  for  eyery  such  dffence  to  a  penalty  not  exceeding  twenty  pounds. 
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322.  If  any  manager,  officer,  nurse,  attendant,  servant,  or  other  person  58  Yior.  c.  o« 

employed  in  an  institution  for  lunatics  or  any  person  having  charge  of  a         

lunatic,  whether  by  reason  of  any  contract,  or  of  any  tie  of  relationship,  or   ^"^^^Lx  ^^* 

marriage  or  otherwise,  illtreats  or  wilfully  neglects  a  patient,  he  shall  be         [ 

guilty  of  a  misdemeanour,  and,  on  conviction  on  indictment  shall  be  liable  Bl.treatmenfc. 
to  fine  or  imprisonment,  or  to  both  fine  and  imprisonment  at  the  discre- 
tion of  the  court,  or  be  liable  on  summary  conviction  for  every  offence  to 

a  penalty  not  exceeding  twenty  pounds  nor  less  than  two  pounds. 

323.  If  any  manager,  officer,  or  servant  of  an  institution  for  lunatics  Penalties  for 
wilfully  permits,  or  assists,  or  connives  at  the  escape  or  attempted  escape  permitting 
of  a  patient,  or  secretes  a  patient,  he  shall  for  every  offence  be  liable  to  a  J^^^e 
penalty  not  exceeding  twenty  pounds  nor  less  than  two  pounds. 

324. — ^If  any  manager,  officer,  nurse,  attendant,  or  other  person  em-  Abuse  of 
ployed  in  any  institution  for  lunatics  (including  an  asylum  for  criminal  female  lanatic. 
lunatics),  or  workhouse,  or  any  person  having  the  care  or  charge  of  any 
single  patient,  or  any  attendant  of  any  single  patient,  carnally  knows  or 
attempts  to  have  carnal  knowledge  of  any  female  under  care  or  treatment 
as  a  lunatic  in  the  institution,  or  workhouse,  or  as  a  single  patient,  he 
shall  be  guilty  of  a  misdemeanour,  and  on  conviction  on  indictment,  shall 
be  liable  to  be  imprisoned,  with  or  without  hard  labour  for  any  term  not 
exceeding  two  years ;  and  no  consent  or  alleged  consent  of  such  female 
thereto  shall  be  any  defence  to  an  indictment  or  prosecution  for  such  an 
offence. 

325.  (1.)  Except  as  by  this  Act  otherwise  provided,  proceedings  against  By  ^rhom 
any  person  for  offences  against  this  Act  may  be  taken —  proceedings  to 

(a.)  By  the  secretary  of  the  Commissioners  upon  their  order  for  any  ^  **ken. 

offence ; 
(5.)  By  the  clerk  of  the  visitors  of  any  licensed  house  for  an  offence 

committed  within  their  jurisdiction  ; 
(c.)  By  the  clerk  of  the  visiting  committee  of  an  asylum  for  any 
offence  by  any  person  employed  therein  ; 
and  such  proceedings  shall  not  abate  by  the  death  or  removal  of  the 
prosecuting  secretary  or  clerk,  but  the  same  may  be  continued  by  his 
successor,  and  in  any  such  proceedings  the  prosecuting  secretary  or  derk 
shall  be  competent  to  be  a  witness. 

(2.)  Except  as  by  this  Act  otherwise  provided,  it  shall  not  be  lawful 
to  take  such  proosedings  except  by  order  of  the  Oommissioners,  or  of 
visitors  having  jurisdiction  in  the  place  where  the  offence  was  committed, 
or  with  the  consent  of  the  Attorney-General  or  Solicitor-Gbneral. 

326.  All  penalties  enforceable  under  this  Act  shall  be  recovered  sum-  Recovery  and 
marily  according  to  the  provisions  of  the  Summary  Jurisdiction  Acts,  and  application  of 
shall  be  paid—  penalties. 

a.  When  recovered  by  the  Secretary  of  the  Commissioners,  to  such 

secretary ; 

b.  When  recovered  by  the  derk  of  the  visitors  of  a  licensed  house,  to 

the  clerk  of  the  peace  for  the  county  or  borough,  to  be  applied  in 
the  same  way  as  money  received  for  licences  granted  by  the  justices 
of  the  county  or  borough  ; 

c.  When  recovered  by  a  clerk  of  the  visiting  committee  of  an  asylum, 

to  the  treasurer  of  the  asylum  for  the  purposes  thereof  ; 

d.  In  all  other  cases  to  the  treasurer  of  the  county  or  borough  for  which 

the  convicting  justices  acted. 

327.  Any  person  aggrieved  by  an  order  of  justices  under  this  Act,  other  Appeals, 
than  orders  adjudicating  as  to  the  settlement  of  a  lunatic  pauper  and 
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58  Vicr.  c.  5.  proTidIng  for  his  maintenance,  may  appeal  to  a  court  of  quarter  sessions, 

subject  to  the  conditions  and  regulations  of  the  Summary  Jurisdiction 

^||^/«'»   Acts. 

.*  328.  A  Secretary  of  State,  on  the  report  of  the  Commissioners  or 

Secretary  of  visitors  of  any  institution  for  lunatics,  may  direct  the  Attorney-General 
State  may  to  prosecute  on  the  part  of  the  Grown  any  person  alleged  to  hare  com- 
direct  prose-     fitted  a  misdemeanour  under  this  Act. 

EvidoDoenpon  ^^^*  (^*)  "^^^^^  ^^7  person  is  proceeded  against  under  this  Act  on  a 
prosecution,  charge  of  omitting  to  transmit  or  send  any  copy,  list,  notice,  statement, 
report  or  other  document  required  to  be  transmitted  or  sent  by  such  penoo, 
the  burden  of  proof  that  the  same  was  transmitted  or  sent  within  the 
time  required  shall  lie  upon  such  person  ;  but  if  he  proves  by  the  testimony 
of  one  witness  upon  oath  that  the  copy,  list,  notice,  statement,  report,  or 
document  in  respect  of  which  the  proceeding  is  taken  was  properly 
addressed  and  put  into  the  post  in  due  time,  or  (in  case  of  documents 
required  to  be  sent  to  the  Oommissioners  or  a  clerk  of  the  peace  or  a  clerk 
to  guardians)  left  at  the  office  of  the  Commissioners  or  of  the  clerk  of  the 
peace  or  clerk  to  guardians,  such  proof  shall  be  a  bar  to  all  further  pro- 
ceedings in  respect  of  such  charge. 

(2.)  In  proceedings  under  this  Act,  where  a  question  arises  whether  a 
house  is  or  is  not  a  licensed  house  or  registered  as  a  hospital,  it  shall  be 
presumed  not  to  be  so  licensed  or  registered  unless  the  licence  or  oertificsie 
of  registration  is  produced,  or  sufficient  evidence  is  given  that  a  licence  or 
certificate  is  in  force. 

« 

330.  (1.)  A  person  who  before  the  passing  of  this  Act  has  signed  or 
carried  out  or  done  any  act  with  a  view  to  sign  or  carry  out  an  order 
purporting  to  be  a  reception  order,  or  a  medical  certificate  that  a  person 
is  of  unsound  mind,  and  a  person  who  after  the  passing  of  this  Act 
presents  a  petition  for  any  such  order,  or  signs  or  carries  out  or  does  anj 
act  with  a  view  to  sign  or  carry  out  an  order  purporting  to  be  a  reception 
order,  or  any  report  or  certificate  purporting  to  be  a  report  or  certificate 
under  this  Act,  or  does  anything  in  pursuance  of  this  Act,  shall  not  be 
liable  to  any  civil  or  criminal  proceedings  whether  on  the  ground  of  want 
of  jurisdiction  or  on  any  other  ground  if  such  person  has  acted  in  good 
faith  and  with  reasonable  care. 

(2.)  If  any  proceedings  are  taken  against  any  person  for  signing  or 
carrying  out  or  doing  any  act  with  a  view  to  sign  or  carry  out  any  such 
order,  report,  or  certificate,  or  presenting  any  such  petition  as  in  the  pre- 
ceding sub-section  mentioned,  or  doing  anything  in  pursuance  of  this  Act, 
such  proceedings  may,  upon  summary  application  to  the  High  Oourt  or  s 
judge  thereof,  be  stayed  upon  such  terms  as  to  costs  and  otherwise  as  the 
court  or  judge  may  think  fit,  if  the  court  or  judge  is  satisfied  that  there 
is  no  reasonable  ground  for  alleging  want  of  good  faith  or  reasonable 
care. 

332.  (1.)  The  commissioners,  or  any  two  of  them,  and  also  the  visitois 
of  any  licensed  house,  or  any  two  of  them,  may,  as  they  see  occasion, 
require,  by  summons,  under  the  common  seal  of  the  Oommission,  if  by  the 
Oommissioners,  and  if  by  two  only  of  the  Oommissioners  or  by  two  visitors, 
then  under  the  hands  and  seals  of  such  two  Oommissioners  or  two  visitors, 
as  the  case  may  be,  any  person  to  appear  before  them  to  testify  on  oath 
touching  any  matters  respecting  which  such  Oommissioners  and  visitors 
respectively  are  by  this  Act  authorised  to  inquire  (which  oath  such  Com- 
missioners or  visitors  are  hereby  empowered  to  administer). 

(2.)  Every  person  who  does  not  appear  pursuant  to  tihe  summons,  or 
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does  not  assign  some  reasonable  excuse  for  not  appearing,  or  who  appears  53  Vict.  o.  5. 

and  refuses  to  be  sworn  or  examined,  shall,  on  being  convicted  thereof         

before  a  court  of  summary  jurisdiction  for  every  such  neglect  or  refusal        j^q*^*^'* 

be  liable  to  a  penalty  not  exceeding  fifty  pounds.  \ 

840.  (1.)  Save  as  in  this  Act  otherwise  expressly  provided  this  Act  Saviogs  m  to 
shall  not  extend  to  criminal  lunatics.  orimiDal 

lanatics,  ^— 
49  &  60  Tict 
0. 26. 

INLAND  EEVENUE  BEGULATION  AOT,  1890. 

53  &  54  ViOT.  CAP.  21. 

An  Act  to  consolidate  certain  Enactments  relating  to  the  Regulation  of 

the  Inland  Revenue,— \2bth  July,  1890.] 

10.  (1.)  If  any  Commissioner  or  collector,  or  officer,  or  person  employed  Penalty  on 
in  relation  to  inland  revenue  directly  or  indirectly  asks  for  or  receives  any  p«»piiB  enter- 
sum  of  money  or  any  other  recompense  whatsoever,  or  any  promise  or  *?*  ^^^  coUu. 
security  for  any  sum  of  money  or  other  recompense,  or  enters  into  or  ment." 
acquiesces  in  any  collusive  agreement  with  any  person  to  do  or  abstain 

from  doing,  or  to  conceal  or  cornive  at  any  act  or  thing  whereby  Her 
Majesty  is  or  may  be  defrauded,  he  shall  for  every  such  offence  incur  a 
fine  of  &.VQ  hundred  pounds,  and  shall  on  conviction  thereof  be  incapable 
of  ever  holding  any  office  under  the  Grown. 

(2.)  If  any  person  directly  or  indirectly  gives  or  offers  to  give  to  any 
Commissioner,  or  collector,  or  officer,  or  person  so  employed,  any  sum  of 
money  or  other  recompense  whatsoever,  or  any  security  for  any  sum  of 
money  or  other  recompense,  or  proposes  or  enters  into  any  collusive 
agreement  with  any  Commissioner,  collector,  officer,  or  person  so  employed 
in  order  to  corrupt  and  prevail  npon  him  to  do  or  abstain  from  doing  or 
to  conceal  or  connive  at  any  act  or  thing  whereby  Her  Majesty  is  or  may 
be  defrauded,  or  to  do  or  omit  or  permit  or  suffer  to  be  done  or  omitted  any 
act  contrary  to  his  duty,  every  person  so  offending  shall  for  every  such 
offence  (whether  the  sum  of  money  or  other  recompense  or  security 
for  the  same,  or  the  agreement  is  or  is  not  received,  entered  into,  acqui- 
esced in,  or  performed)  incur  a  fine  of  five  hundred  pounds. 

(3.)  On  the  commission  of  any  offence  against  this  section,  the  offender 
who,  before  any  information  is  lodged  against  him  in  respect  of  the 
offence,  first  discovers  and  informs  against  any  other  offender  shall  on  the 
conviction  of  the  person  against  whom  the  information  is  given  be 
discharged  and  acquitted  from  any  fine  or  disqualification  to  which  at  the 
time  of  giving  the  information  he  was  liable  by  reason  of  the  offence 
committed  by  him. 

1 1 .  If  any  pei-son  by  himself  or  by  any  person  in  his  employ  obstructs,  Obstmction 
molests,  or  hinders —  of  officers. 

(a.)  an  officer  or  any  person  employed  in  relation  to  inland  revenue  in 
the  execution  of  his  duty,  or  of  any  of  the  powers  or  authorities 
by  law  given  to  the  officer  or  person  ;  or, 
(5.)  any  person  acting  in  the  aid  of  an  officer  or  any  person  so  employed  ; 
he  shall  for  every  such  offence  incur  a  fine  of  one  hundred  pounds. 

12.  If  any  person  not   being  an  officer  takes  or  assumes  the  name.  Unlawful 
designation,  or  character  of  an  officer  for  the  purpose  of  thereby  obtaining  assamption  of 
admission  into  any  house  or  other  place,  or  of  doing  or  procuring  to  be  done  o^Jf^cter  of 
any  act  which  he  would  not  be  entitled  to  do  or  procure  to  be  done  of 
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58  ft  54  YiOT.  liis  own  anthority,  or  for  any  other  nnlawfol  purpose,  he  shall  be  gniltr 

c.  21.        of  a  misdemeanour,  and  shall  in  addition  to   any  other  ponishmeiit  to 

_"7~\       which  he  may  be  liable  for  the  offence,  be  liable,  on  sommary  conyiction, 

Mevenue      ^  ^  imprisoned  with  or  without  hard  labour,  for  any  term  not  exceeding 

Regulation    three  months. 

Act,  1890. 


POLICE  ACT,  1890. 
53  &  54  Vict.  cap.  45. 


An  Act  to  make  provision  respecting  the  Pensions,  Allowances,  and 
Gratuities  of  Police  Constables  in  England  and  Wales,  and  ihtir 
Widows  and  Children,  and  to  make  other  provisions  respecting  the 
Police  of  England  and  Wales. — [14<A  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Pabt  I. 
Superannuation  of  Constables, 
Right  of  COD-       1.  Subject  to  the  provisions  of  this  Act,  every  constable  in  a  police 

^*  ^      *  (a.)  if  he  has  completed  not  less  than   twenty-five  years   approTed 

service,  and  where  a  limit  of  age  is  prescribed  by  the  pensioB 
scale  in  force  under  this  Act,  is  of  an  age  not  less  than  the  age 
so  prescribed,  shaU,  on  the  expiration  of  such  time  not  exceeding 
four  months  after  he  has  given   written  notice  to  the   police 
authority  of  his  desire  to  retire  as  the  police  authority  may  fix, 
bo  entitled  without  a  medical  certificate  to  retire  and  receive  a 
pension  for  life ;  and 
{b,)  if   after  he  has  completed  fifteen   years   approved   service  he   is 
incapacitated  for  the  performance  of  his  duty  by  infirmity  of 
mind  or  body,  shall  be  entitled  on  a  medical  certificate  to  retire, 
and  receive  a  pension  for  life ;  and, 
(c.)  if  before  he  has  completed  fifteen  years  approved  service  he  is 
incapacitated  for  the  performance  of  his  duty  by  infirmity  of 
mind  or  body,  shall  be  entitled  on  a  medical  certificate  to  retire, 
and  thereupon  the  police  authority  may,  if  they  think  fit,  grant 
him  a  gratuity ;  and, 
(d,)  if  at  any  time  he  is  incapacitated  for  the  performance  of  his  dnty 
by  infirmity  of  mind  or  body  occasioned  by  an  injury  received  in 
the  execution  of  his  duty  without  his   own  default,  shall   be 
entitled  on  a  medical  certificate  to  retire  and  receive  a  pension 
for  life. 
Pension  allow.      2.  (!•)  ^^  ^  constable  dies  whilst  in  a  police  force  from  the  effect  of  an 
ances  uid         injury  received  in  the  execution  of  his  duty  without  his  own  default,  the 
grataities  to     police  authority  shall  grant  a  pension  to  his  widow,  and  allowances  to  his 

childreD.  children. 

(2.)  If  a  constable  dies  whilst  in  a  police  force  from  any  other  cause, 
the  police  authority  may,  if  they  think  fit,  grant  gratuities  to  his  widow 
and  children  or  any  of  them. 
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(3.)  If  a  constable  to  whom  a  pension  has  been  granted  because  he  was  53  ft  54  Vicr. 
incapacitated  for  the  performance  of  his  duty  by  an  injury  received  in  the        ^  4^* 
execution  of  his  duty  without  his  own  default,  dies  from  the  effects  of  the     „  .'.    ^ 
injury  within  twelve  months  after  the  grant  of  the  pension,  the  police         i^^q    ' 

authority  may,  if  they  think  fit,  grant  a  pension  to  his  widow,  either  for         

a  term  of  years  or  otherwise. 

(4.)  If  a  constable  to  whom  a  pension  has  been  granted  dies  within 
twelve  months  after  the  grant  of  the  pension,  the  police  authority  may, 
if  they  think  fit,  grant  gratuities  to  lus  widow  and  children  or  any  of 
them. 

3.  (1.)  The  pensions,  allowances,  and  gratuities  granted  to  constables  Pension  scale, 
of  a  police  force  and  to  their  widows  and  children  shall  be  in  apcordance 

with  the  pension  scale  for  the  force. 

(2.)  The  pension  scale  for  a  police  force  shall  be — 

(a.)  as  regards  ordinary  pensions,  a  fixed  scale  adopted  by  the  police 
authority  within  the  maximum  and  minimum  limits  set  forth  in 
Part  I.  of  the  First  Schedule  to  this  Act ;  and 

(b.)  as  regards  special  pensions  and  allowances  and  gratuities,  the  scale 
set  forth  in  Part  II.  of  that  Schedule. 

(3.)  The  police  authority  shall  before  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-one  send  to  the  Secretary  of  State  a 
copy  of  the  scale  adopted  by  them  for  ordinary  pensions. 

(4.)  If  any  police  authority  do  not  before  the  said  date  adopt  a  fixed 
scale  for  ordinary  pensions  and  send  a  copy  thereof  to  the  Secretary  of 
State,  the  Secretary  of  State  may  frame  for  that  authority  a  fixed  scale 
for  ordinary  pensions  within  the  maximum  and  minimum  limits  set  forth 
in  Part  I.  of  the  First  Schedule  to  this  Act,  and  that  scale  shall  have  the 
same  effect  as  if  it  were  a  scale  adopted  by  the  police  authority  under  this 
section. 

(5.)  The  pension  scale  for  each  force  shall  come  into  operation  on  the 
commencement  of  this  Act. 

(6.)  A  police  authority  may  from  time  to  time  adopt  and  send  to  the 
Secretary  of  State  a  new  scale  for  ordinary  pensions  in  lieu  of  the  scale 
for  the  time  being  in  force,  but  any  such  scale  shall  not,  without  the 
consent  of  the  constable  apply  to  any  constable  appointed  before  the  day 
of  its  coming  into  operation. 

(7.)  The  rules  contained  in  Part  III.  of  the  First  Schedule  to  this  Act 
shall  apply  to  all  pensions,  allowances,  and  gratuities  granted  under  this 
Act. 

4.  (1.)  The  service  of  a  constable  for  the  purposes  of  this  Act  shall  be  Reokoning  of 
subject  to  such  deductions  in  respect  of  sic^ess,  misconduct,  or  neglect  »®r^lj»  fo' 
of  duty  as  may  be  made  therefrom  in  pursuance  of  the  regulations  of  the  P®'"^^'^ 
force  to  which  the  constable  belongs ;    and  the  expression    "  approved 

service  "  shall  for  the  purposes  of  this  Act  mean  such  service  as  may  after 
such  deductions  as  aforesaid  (if  any)  be  certified  under  the  order  of  the 
police  authority  to  have  been  diligent  and  faithful  service,  but  shall  not, 
unless  the  regulations  of  the  police  force  otherwise  prescribe,  include 
service  before  twenty-one  years  of  age. 

(2.)  A  certificate  signed  by  the  chief  officer  of  a  police  force  as  to 
the  period  of  a  constable's  approved  service  in  that  force  shall  be  sufficient 
evidence  thereof. 

(3.)  Where  a  deduction  is  made  from  a  constable's  service  in  respect  of 
sickness,  misconduct,  or  neglect  of  duty,  notice  of  the  deduction  shall  as 
soon  as  may  be  after  the  occurrence  of  the  cause  for  which  the  deduction 
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58  ft  54  VioT.  is  made  be  given  to  the  constable;  and  the  constable  may  appeal  to  the 

a  45.        chief  officer  of  his  police  force  against  any  act  of  an  officer  of  police 

p  ^    '        superior  to  the  constable  which  prevents  him  from  reckoning  any  peziod 

1890.   '    ^^  actual  service  as  approved  service,  and  any  period  of  actual  servioe 

'        allowed  by  the  chief  officer  on  such  appeal  shall  be  deemed  to  be  approved 

service :  Provided  that,  in  the  case  of  a  borough  having  a  separate  police 
force,  the  decision  of  the  chief  officer  shall  be  subject  to  the  approval  of 
the  watch  committee. 

(4.)  Where  a  constable  has  served  in  more  than  one  police  force  in  any 
part  of  the  United  Kingdom,  approved  service  in  any  such  polioe  force  is 
which  he  has  completed  not  less  than  three  years  approved  service,  and 
from  which  he  has  with  the  written  sanction  of  the  chief  officer  of 
that  force  removed  to  another  force,  shall  be  reckoned  as  approved  servioe 
in  the  force  in  which  the  constable  is  serviDg  at  the  time  of  his  retire- 
ment. 

(5.)  Where  a  constable  with  the  knowledge  of  the  police  authority  or 

of  the  chief  officer  of  his  police  force  belongs  to  the  army  reserve,  and  is 

called  out  for  training  or  for  permanent  servioe,  he  shall  be  entitled,  on 

returning  to  the  police  force  after  the  end  of  such  training  or  servioe,  to 

reckon  any  approved    service  which  he  was  entitled  to  reckon  at  the 

commencement  thereof. 

Proof  of  ir-        5.  (1.)  Before  granting  to  a  constable   an*  ordinary  pension  on  the 

capacity  for     ground  of  his  being  incapacitated  by  infirmity  for  the  performance  of  his 

datj,  liability  duty,  the  police  authority  shall  be  satisfied  by  the  evidence  of  some  l^allj 

and  revision  '  ^l^Alified  medical  practitioner    or    practitioners,    selected  by  the  police 

of  pensior .       authority,  that  the  constable  is  so  incapacitated,  and  that  the  incapacity 

is  likely  to  be  permanent. 

(2.)  Where  the  application  is  for  a  special  pension,  the  police  anUiority 
shall  also  be  satisfied  that  the  injury  was  received  by  the  constable  in  the 
execution  of  his  duty,  that  it  was  received  without  the  default  of  the 
constable,  and  that  the  infirmity  is  attributable  to  the  injury,  and  shall 
also  determine  whether  the  injury  was  accidental  or  not,  and  whether  the 
disability  of  the  constable  for  earning  his  livelihood  ia  total  or  partial ; 
and  for  the  purpose  of  determining  any  of  the  said  questions  which  ought 
to  be  determined  on  medical  grounds  shall  take  the  Uke  evidence  as  above 
mentioned. 

(8.)  Where  a  pension  is  granted  to  a  constable  on  the  ground  of 
incapacity  for  the  performance  of  his  duty,  the  polioe  authority  shall 
yearly  or  otherwise,  until  the  power  under  this  Act  of  requiring  the 
constable  to  serve  again  ceases,  satisfy  themselves  that  the  incapacity 
continues,  and,  unless  they  resolve  that  such  evidence  is  unnecessary,  shall 
satisfy  themselves  by  the  like  evidence  as  above  mentioned. 

(4.)  In  the  event  of  the  incapacity  ceasing  before  the  time  at  which  the 
constable  would,  if  he  had  continued  to  serve,  have  been  entitled  without 
a  medical  certificate  to  retire  and  receive  a  pension  for  life,  the  police 
authority  may  cancel  his  pension  and  require  him  to  serve  again  in  the 
police  force,  in  a  rank  not  less  than  the  rank  which  he  held  before  his 
retirement,  and  at  a  rate  of  pay  not  less  than  the  rate  which  he  received 
before  his  retirement. 

(5.)  Where  a  constable  so  serves  again,  the  provisions  of  this 
Act  as  to  retirement  and  pensions,  allowances,  and  gratuities  shall 
apply  as  if  he  had  not  previously  retired,  save  that,  except  in  the  case  of 
pensions  for  non-accidental  injuries  received  in  the  execution  of 
duty,  he  shall  not  reckon  as  approved  service  the  time  which  elapsed 
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between  his  former  retirement  and  the   commencement  of   his  service  68  ft  54  Yior. 
again.  o-  *5« 

(6.)  Where  a  pension  is  granted  to  a  constable  on  a  scale  applicable    »  f,    Z 
to  total  disability  for  earning  a  ILyelihood,  it  shall  be  so  granted  for  snch        2890.   * 

period  as  may  be  fixed  by  the  police  authority,  and,  if  at  the  expiration         

of  that  period  the  pensioner  continues  to  be  totally  so  disabled,  the 
pension  shall,  in  the  discretion  of  the  police  authority,  either  be  made 
permanent  or  renewed  from  time  to  time.  Tf  at  any  time  before  the 
pension  is  made  permanent  the  police  authority  are  satisfied  by  the 
evidence  of  a  legally  qualified  medical  practitioner  that  the  pensioner's 
disability  for  earning  his  livelihood  has  become  partial,  the  pension  shall, 
within  the  limits  allowed  by  the  pension  scale,  be  reduced  to  the  amount 
allowed  by  the  provisions  of  the  scale  applicable  to  cases  of  partial 
disability. 

(7.)  If  a  constable  fails  or  refuses,  when  required  by  the  police  authority, 
to  be  examined  by  some  legally  qualified  medical  practitioner  selected  by 
that  authority,  the  police  authority  may  deal  with  the  constable  in  aU 
respects  as  if  they  were  satisfied  by  the  evidence  of  such  a  practitioner 
that  the  constable  is  not  incapacitated  for  the  performance  of  his  duty  or, 
as  the  case  may  be,  is  only  partially  disabled. 

(8.)  The  decision  of  the  police  authority  on  the  matters  above  in  this 
section  mentioned  shall  be  final,  save  that  in  the  case  of  a  borough  the 
constable  may  appeal  to  the  council  of  the  borough,  and  the  decision  of 
the  council  shall  be  final. 

6.  Where  a  constable  retires  on  account  of  infiimity  of  mind  or  body,  Power  to 
and   the   police   authority  are   satisfied  on   medical   evidence   that  the  "^^^oe  pension 
constable  has  brought  about  or  contributed  to  the  infirmity  by  his  own  q^^^  partiallv 
default  or  his  vicious  habits,  the  police  authority  may,  in  their  discretion,  due  to  mis. 
reduce  the  amount  of  his  pension  by  an  amount  not  exceeding  one  half  of  conduct. 

the  pension  to  which  he  would  be  otherwise  entitled. 

7.  The  following  provisions  shall  have  effect  with  respect  to  every  Assignment 
pension,  allowance,  and  gratuity  (in  this  section  refeiTed  to  as  a  <'  grant ")  **'  pensions 
payable  by  the  police  authority  to  any  person  (in  this  section  referred  to  Jbns^  to 
as  the  pensioner)  ; —  payment  of 

(1.)  Every  assignment  of  and  charge  on  a  grant,  and  every  agreement  pensions,  ftc. 
to  assign  or  charge  a  grant,  shall,  except  so  far  as  made  for  the 
benefit  of  the  family  of  the  pensioner,  be  void,  and  on  the  bank- 
ruptcy of  the  pensioner  the  grant  shall  not  pass  to  any  trustee 
or  other  person  acting  on  behalf  of  the  creditors. 

(2.)  Where  any  parochial  relief  is  given  to  a  pensioner  or  to  anyone 
whom  he  is  liable  to  maintain,  the  police  authority  may  pay  the 
whole  or  any  part  of  the  grant  to  the  guardians  or  other  authority 
giving  the  relief,  and  the  same,  when  so  paid,  may  be  applied  in 
repayment  of  any  sums  expended  in  such  relief,  and,  subject 
thereto,  shall  be  paid  or  applied  by  the  guardians  or  other 
authority  to  or  for  the  benefit  of  the  pensioner : 

(3.)  If  the  pensioner  neglects  to  maintain  any  person  whom  he  is  liable 
to  maintain,  the  police  authority  may  in  their  discretion  pay  or 
apply  the  whole  or  any  part  of  the  grant  to  or  for  the  benefit  of 
that  person : 

(4.)  If  the  pensioner  appears  to  the  police  authority  to  be  insane  or 
otherwise  incapacitated  to  act,  the  police  authority  may  pay  so 
much  of  the  grant  as  the  police  authority  think  fit  to  the  institu- 
tion or  person  having  the  care  of  the  pensioner,  and  may  pay  the 
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surplus  (if  any)  or  such  part  thereof  as  the  authority  think  fil 
for  or  towards  the  maintenance  and  benefit  of  the  wife  or 
relatives  of  the  pensioner : 

(5.)  On  the  death  of  a  pensioner  to  whom  a  sum  not  exceeding  one 
hundred  pounds  is  due  on  account  of  a  grant,  then,  if  the  police 
authority  so  direct,  probate  or  other  proof  of  the  title  of  the 
personal  representative  of  the  deceased  may  be  dispensed  with, 
and  the  sum  may  be  paid  or  distributed  to  or  amon^  the  peraons 
appearing  to  the  police  authority  to  be  beneficially  entitled  to 
the  personal  estate  of  the  deceased  pensioner,  or  to  or  among  any 
one  or  more  of  those  persons,  or  in  case  of  the  illegitimacy  of  the 
deceased  pensioner,  to  or  among  such  persons  as  the  police 
authority  may  think  fit,  and  the  police  authority,  and  any  officer 
of  the  police  authority  making  the  payment,  shall  be  discharged 
from  all  liability  in  respect  of  any  such  payment  or  distribution  : 

(6.)  Any  sum  payable  to  a  minor  on  account  of  a  grant  may  be  paid 
either  to  the  minor  or  to  such  person  and  on  such  conditions  for 
the  benefit  of  the  minor  as  to  the  police  authority  seems 
expedient. 

(7.)  Where  a  payment  is  made  to  any  person  by  a  police  authority  in 
pursuance  of  this  section,  the  receipt  of  that  person  shall  be  a 
good  discharge  to  that  authority  for  the  sum  so  paid. 

(8.)  A  police  authority  may,  with  the  consent  of  the  Secretary  of  State, 
make  rules  with  respect  to  declarations  to  be  taken  for  any 
purpose  relating  to  grants  payable  by  that  authority,  and  while 
any  such  rules  made  by  a  police  authority  are  in  force,  a  person 
shall  not  be  entitled  to  receive  any  sum  in  respect  of  a  grant 
payable  by  that  authority  until  any  declaration  required  by  thoee 
rules  has  been  made. 

8.  A  pension  or  allowance  under  this  Act  is  granted  only  npon  con- 
dition that  it  becomes  forfeited,  and  may  be  withdrawn  by  the  police 
authority,  in  any  of  the  following  cases  : — 

(a.)  if  the  grantee  is  convicted  of  any  offence  for  which  he  is  sentenced 

to  penal  servitude  or  to  imprisonment  for  a  term  exceeding  three 

months  with  hard  labour,  or  to  imprisonment  for  a  term  exceeding 

twelve  months,  whether  with  or  without  hard  labour ;  or 

(b.)  if   the   grantee  knowingly  associates   with    thieves    or    reputed 

thieves ;  or 
(c.)  if  the  grantee  refuses  to  give  to  the  police  all  information  and 
assistance  in  his  power,  for  the  detection  of  crime,  for  the  appre- 
hension of  criminals,  and  for  the  suppression  of  any  disturbance 
of  the  public  peace  ;  or 
(d.)  if  the  grantee  enters  into  or  continues  to  carry  on  any  business. 
occupation,  or  employment  which  is  illegal,  or  in  which  he  has 
made  use  of  the  fact  of  his  former  employment  in  the  police  in  a 
manner  which  the  police  authority  consider  to  be  discreditable 
and  improper. 
Such  forfeiture  and  withdrawal  may  affect  the  pension  wholly  or  in  part, 
and   may    be   permanent   or   temporary,   as   the  police   authority   may 
determine. 

9.  If  a  person  obtains  or  attempts  to  obtain  for  himself  or  for  any 
other  person  any  pension,  gratuity,  or  allowance  under  this  Act,  or  any 
payment  on  account  of  any  such  pension,  gratuity,  or  allowance,  by 
means  of  any  false  declaration,  false  certificate,  false  representation,  false 
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evidence,  or  personation,  or  by  malingering  or  feigning  disease  or  infirmity,  53  &  54  Yicr. 
or  by  maiming  or  injuring  liimself,  or  caosing  himself  to  be  maimed  or        ^  *5. 
injured,  or  otherwise  producing  disease  or  infirmity,  or  by  any  other    p  7.    ~\ 
fraudulent  conduct,  he  shall  be  liable  on  summary  conviction  to  imprison-         ]^g^    * 

ment  with  or  without  hard  labour  for  a  term  not  exceeding  four  months         

or  to  a  fine  not  exceeding  twenty-five  pounds,  to  be  paid  (notwithstanding 
anything  in  any  charter  or  in  any  other  Act  whether  relating  to  municipal 
corporations  or  otherwise)  to  the  pension  fund  of  the  force  from  which  he 
obtained  or  attempted  to  obtain  the  pension,  gratuity,  or  allowance,  and 
on  conviction  by  a  jury  to  imprisonment,  with  or  without  hard  labour,  for 
a  term  not  exceeding  two  years,  and  also  in  either  case,  to  forfeit  any 
pension,  gratuity,  or  allowance  so  obtained. 

10.  Nothing  in  this  Act  shall  prejudice  the  existing  right  of  any  police  Saving  of 
authority  to  dismiss  any  constable,  or  to  reduce  him  to  any  lower  rank  or  "?^*  P'  ^j^ 
lower  rate  of  pay,  or  shall  prevent  his  claim  to  pension  from  being  refused  redaction  in 
on  account  of  misconduct,  or  of  negligence  in  the  discharge  of  his  duties,  rank. 

or  on  account  of  any  of  the  grounds  on  which  his  pension  if  granted  would 
be  liable  to  be  forfeited  and  withdrawn. 

11.  In  any  of  the  following  cases —  Appeal  in  case 
(a.)  where  a  pension  after  being  granted  to  a  constable  has  subsequently  ^^  '°'/*!!7'V 

in  pursuance  of  this  Act  been  declared  to  have  been  forfeited,  pension  or 
and  allowance. 

{b,)  where  a  constable  is  dismissed  without  a  pension  to  which  he  would 
be  otherwise  entitled,  and  in  any  other  case  where  a  constable,  or 
the  widow  or  child  of  a  constable,  claims  a  pension  or  allowance 
under  this  Act  as  of  right,  and  the  police  authority  do  not  admit 
the  claim, 
the  constable,  widow,  or  child  may  apply  to  the  police  authority  for  a 
reconsideration  of  the  claim  to  the  pension  or  allowance,  and  if  aggrieved 
by  the  decision   upon   such  reconsideration  may   apply    to    the    next 
practicable  court  of  quarter  sessions  for  the  county  within  which  the 
constable  last  served ;  or  if  the  constable  last  served  in  the  police  force  of 
a  borough  having  a  separate  police  force  and  a  separate  court  of  quarter 
sessions,  then  to  the  next  practicable  court  of  quarter  sessions  for  that 
borough,  and  that  court,  after  inquiry  into  the  case,  may  make  such  order 
in  the  matter  as  appears  to  the  court  just,  which  order  shall  be  final ;  but 
nothing  in  this  section  shall  confer  a  right  to  appeal  against  the  exercise 
of  any  discretion,  or  against  any  decision  which  is  declared  by  this  Act  to 
be  final. 

12.  The  provisions  of  this  Act  shall  apply  to  a  chief  officer  of  police  Application  of 
and  to  the  assistant  commissioners  of  ilie  metropolitan  police  in  like  ^^  ^  ^r^ 
manner,  so  nearly  as  circumstances  admit,  as  they  apply  to  any  other  police, 
constable,  except  that,  in  the  case  of  a  chief  officer,  the  certificate  of 
approved  service  and  the  sanction  to  removal  from  one  force  to  another 

may  be  given  by  a  resolution  of  the  police  authority,  and  that  nothing  in 
this  section  shall  make  any  pension  which  is  now  payable  out  of  money 
provided  by  Parliament  payable  from  any  other  source. 

13.  (1.)  Where  a  constable  in  receipt  of  a  pension  under  this  Act  from  Suspension  of 
a  police  authority  takes  service  in  any  police  force,  his  pension  may  be  potion  in 
suspended  by  that  police  authority  in  whole  or  in  part  so  long  as  l^©  ^*^*^*^t'to 
remains  in  that  service.  ^^  office. 

(2.)  If  a  constable  in  receipt  of  a  pension  under  this  Act  is  appointed 
to  an  office  remunerated  out  of  money  provided  by  Parliament,  or  out  of  a 
county  or  borough  rate  or  fund,  he  shall  not,  while  holding  that  office, 
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receire  more  of  the  pension  than  together  with  the  remuneration  of  that 
office  Ib  equal  to  one  and  a  half  times  the  remumeration  of  the  office  in 
respect  of  which  the  pension  was  awarded. 

14.  Where  a  person  has  served  in  two  or  all  of  the  following  capacities — 
(i.)  as  a  civil  servant  within  the  meaning  of  the  Superannuation  Act, 

1887; 
(ii.)  in  a  police  force  with  a  salary  paid  out  of  the  police  fund  ; 
(iii.)  in  a  police  force  with  a  salary  paid  out  of  money  provided  bj 
Parliament ; 
he  shall  be  entitled  to  reckon  his  entire  period  of  service  in  both  or  all 
capacities  for  the  purpose  of  pension,  and  the  pension  shall  be  on  the 
scale  and  subject  to  the  statutory  requirements  affecting  pensions  in  the 
service  from  which  he  last  retires. 
Provided  as  follows ; 

(1.)  For  the  purposes  of  the  pension  three  years  of  police  service  shall 
be  reckoned  as  equivalent  to  four  years  of  service  as  a  civil 
servant,  and  conversely ;  and 
(2.)  The  pension  shall  be  payable  from  money  provided  by  Parliament, 
and  from  the  police  pension  fund  in  such  proportiona  as  the 
Treasury  may  determine,  regard  being  had  to  the  period  of  service 
and  the  salary  received  in  each  capacity. 

15.  (1.)  The  police  authority  of  every  police  force  shall  dedact  from 
the  pay  of  every  constable  in  the  force — 

(a.)  sums  at  a  rate  not  exceeding  two  and  a  half  per  cent,  per  annum 
on  his  pay  (in  this  Act  referred  to  as  the  rateable  dedaction) ; 
and 
(b.)  such  stoppages  during  sickness,  and  such  fines  for  misconduct,  as 

may  be  provided  by  the  regulations  respecting  the  force. 
(2.)  Where  a  constable  has  removed  to  some  other  force  or  forces  with 
the  written  sanction  of  the  chief  officer  of  any  force  he  has  remoTed  from, 
and  such  constable  in  due  course  becomes  entitled  to  and  is  awarded  a 
pension,  the  police  authority  in  whose  service  he  then  is  shall  be  entitled 
to  call  upon  the  other  police  authority  or  authorities  with  whom  he  shall 
have  served  approved  service,  and  they  shall  contribute  a  proportionate 
part  of  any  pension  to  such  constable  reckoned  according  to  the  approved 
service  and  pay  of  such  constable  during  his  service  in  sach  force,  and  the 
said  proportionate  part  shall  be  settled  by  agreement  between  ihe  police 
authorities,  or  in  default  of  agreement,  by  an  arbitrator  appointed  by  the 
Secretary  of  State. 

16.  (1.)  There  shall  be  a  pension  fund  of  every  police  force,  and  there 
shall  be  carried  to  that  fund — 

(a.)  the  deductions  (including  stoppages  and  fines)  made  in  pnisuaiioe 
of  this  Act  from  the  pay  of  the  constables  in  the  force  ;  and 

(b.)  the  fines  imposed  by  a  court  of  summaiy  jurisdiction,  when  imposed 
on  constables  in  the  force,  or  for  assaults  on  constables  in  the 
force,  and  the  fines  or  portions  of  fines  imposed  by  a  oourt  of 
sunmiary  jurisdiction  for  other  offences,  and  awarded  to  informezs 
being  constables  in  the  force ;  and 

(c.)  such  fines  or  portions  of  fines,  and  such  fees  payable  to  or  received 
by  constables,  as  by  any  Act  are  directed  or  authorised  to  be 
carried  to  the  superannuation  fund  or  pension  fund  of  the  polios 
force;  and 

(cL)  the  net  sums  arising  from  the  sale  of  worn  or  cast  clothing  supplied 
for  the  use  of  the  constables  of  the  force ;  and 


•  •  • 
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(e.)  sucli  proportion  of  any  sam  received  on  account  of  constables  whose  53  A  54  Yiof. 
services  have  been  lent  in  consideration  of  payment  as  the  police         <^  ^S* 
authority  may  consider  to  be  a  fair  contribution  to  the  pension     pZ    ^ 
fund  in  respect  of  those  constables ;  and  2890.   ' 

(/.)  any  payments  or  contributions  payable  under  the  provisions  of  any         —— . 
local  and  personal  Act  to  the  pension  or  superannuation  fund  of 
any  police  force,  whether  out  of  any  fund,  rate  or  account  under 
the  control  of  the  police  authority,  or   payable  by    any  other 
authority,  board,  or  persons ;  and 
(jff.)  all  dividends  and  other  annual  sums  received  in  respect   of  the 

investments  of  the  pension  fund. 
(2.)  Unless  the  authority  having  control  of  the  funds  to  which  the 
sums  hereinafter  mentioned  would  but  for  this  section  be  carried  other- 
wise resolve,  and  except  so  far  as  the  said  sums  are  subject  to  the  foregoing 
provisions  of  this  section,  there  shall  also  be  carried  to  the  pension  fund 
of  every  police  force  the  following  sums,  namely  : 

(h.)  The  net  sums  received  in  the  police  area  for  pedlars  and  chimney 

sweepers  certificates ;  and 
(t.)  All  fees  payable  to  or  received  by  any  constable  of  the  force  in  the 
execution  of  his  duty  as  such  or  in  the  execution  of  any  other 
duty  which  may  be  required  to  be  performed  by  any  constable  of 
the  force ;  and 
{k.)  The  fines  imposed  by  a  court  of  summary  jurisdiction  for  offences 
under  the  Licensing  Acts,    1872  and   1874,  when  committed 
within  the  police  area  or  for  any  offence  under  a  general  or  local 
Act  similar  to  any  of  the  above  offences. 
(3.)  The  police  authority  may  also  direct  any  sums  under  the  control 
of  the  police  authority  in  that  capacity,  or  under  the  control  of  the  police 
force,  or  of  any  member  thereof  in  that   capacity,  to  be  carried  to  the 
pension  fund,  provided  that  this  direction  shall  not  be  given  in  the  case  of 
any  fund  held  on  a  private  trust. 

(4.)  Any  resolution  passed  for  the  purposes  of  this  section  may  be 
revoked  or  varied. 

(5.)  The  provisions  of  this  section  shall  have  effect  notwithstanding 
anything  in  any  charter  or  in  any  other  Act,  whether  relating  to  municipal 
corporations  or  otherwise. 

17.  (1.)  Any  annual  sum  which  under  an  Act  passed  in  the  present  Distribution 
session  relating  to  the  distribution  of  certain  duties  of  Customs  and  Excise  ^'  ^^^ 
required  to  be  distributed  among  the  police  authorities  of  the  police  forces  JJcwto^ 
in  England  and  Wales,  other  than  the  Metropolitan  police   force  (which  and  Excise 
sum  is  in  this  Act  referred  to  as  the  Exchequer  contribution),  shall  be  duties  for 

distributed  according  to  the  following  basis  of  distribution,  that  is  to  P®**°®".^P®'- 
Bay: annuation. 

(a.)  There  shall  be  paid  in  every  financial  year  to  the  police  authority  of 
every  such  police  force  a  sum  equal  to  the  amount  of  the  rateable 
deductions  made  daring  the  year  ending  the  twenty-ninth  day 
of  September  last  preceding  the  end  of  the  financial  year  from 
the  pay  of  the  constables  belonging  to  that  force,  and  that  sum 
shall  be  carried  to  the  pension  fund. 

{b.)  The  residue  shall  at  the  same  time  be  distributed  among  the 
police  authorities  of  those  forces  in  proportion  to  the  amounts 
paid  during  the  year  ending  the  twenty-ninth  day  of  September 
last  preceding  the  end  of  the  financial  year  in  respect  of  pensions, 
allowances,  and  gratuities  out  of  their  pension  funds  respectively. 
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58  &  54  Vict.  and  the  proportion  to  be  paid  to  each  force  shall  be  carried  to  the 

o-  ^5.  pension  fund. 

p  p    2  /         (^0  Provided  that  a  police  authority  shall  not  in  respect  of  any  jear 
1890.   '    receive  any  pajmient  under  this  section  unless  the  Secret2u:y  of  State  gives 

a  certificate  that  the  management  and  efficiency  of  the  poUce  force    xuxder 

that  authority  and  the  administration  of  the  pension  fund  of  that  force 
have  during  that  year  been  satisfactory ;  and,  if  the  Secretary  of  State 
withholds  that  certificate  as  regards  any  police  authority,  the  amoant 
which  would  otherwise  be  payable  to  that  authority  under  this  section 
shall  be  forfeited  to  the  Grown  and  paid  into  the  Exchequer. 

(3.)  Before  any  such  certificate  is  finally  withheld  in  respect  of  any 
police  force,  the  Secretary  of  State  shall  communicate  with  the  police 
authority  of  the  force,  and  that  authority  may  address  any  statemeat  on 
the  subject  to  the  Secretary  of  State ;  and  in  every  case  in  which  the 
certificate  is  withheld  a  statement  of  the  grounds  on  which  the  Secretary 
of  State  has  withheld  his  certificate,  together  with  any  such  statement  of 
the  police  authority,  shall  be  laid  before  Parliament. 

(4.)  The  sums  to  be  paid  to  each  police  authority  under  this  section 
shall  be  certified  by  the  Secretary  of  State,  who  may,  if  he  thinks  proper, 
vary  his  certificate,  but  unless  it  is  so  varied  his  certificate  shall  be 
conclusive. 

(5.)  Where  owing  to  any  special  circumstances  affecting  any  particular 
police  force  the  sum  payable  to  that  force  under  the  foregoing  provisions 
of  this  section  would,  in  the  opinion  of  the  Secretary  of  State,  be  inequit- 
able as  between  that  force  and  some  other  force  or  forces,  the  Secretary  of 
State  may  make  such  modification  in  the  basis  of  distribution  as  appears 
to  him  to  be  necessary  to  meet  the  equities  of  the  case. 

(6.)  The  basis  of  distribution  under  this  section  may  also  be  varied  in 
such  manner  and  in  accordance  with  such  conditions  as  may  from  time  to 
time  be  set  forth  in  regulations  made  by  the  Secretary  of  State  and 
submitted  to  Parliament.  AU  such  regulations  shall  be  laid  on  the  table 
of  both  Houses  of  Parliament,  and  shall  not  come  into  operation  until 
they  have  lain  on  the  table  of  each  house  for  not  less  than  thirty  days  on 
which  that  House  has  sat. 

(7.)  This  section  shall  come  into  operation  on  the  passing  of    this 

Act. 

Accounts  and       jg,  ^j^  ^y  gxuns  which,  in  pursuance  of  this  Act,  are  to  be  carried  to 

^DflionTand    *^®  pension  fund  of  a  police  force  shall  be  accounted  for  and  paid  to  the 

'  treasurer  of  that  fund  in  such  manner  as  the  police  authority  may  direct, 

and  may  be  dealt  with  as  annual  income  of  the  pension  fund. 

(2.)  The  pension  fund  of  a  police  force  shall  be  kept  as  a  separate  fund, 
but  the  treasurer  of  the  police  fund  shall  be  the  ti*easurer  of  the  pension 
fund,  and  all  enactments  and  regulations  relating  to  the  accounts  of  the 
police  fund,  and  to  the  making  up,  audit,  and  publication  thereof,  and  to 
the  power  of  disallowance  and  otherwise  shall,  so  nearly  as  circumstances 
admit,  apply  to  the  pension  fund. 

(3.)  At  the  end  of  each  financial  year  the  surplus  of  the  annual  income 
of  the  pension  fund  above  the  expenditure  thereout  shall,  as  soon  as  may 
be,  be  invested  in  such  name  as  the  police  authority  direct,  and  in  any 
manner  authorised  by  law  for  investments  by  trustees,  and  all  investments 
on  account  of  the  fund,  under  this  section  or  otherwise,  are  in  this  Act 
referred  to  as  the  capital  of  the  pension  fund. 

(4.)  The  capital  of  the  pension  fund  shall  not  be  applied  for  paying  any 
sums  payable  out  of  that  fund. 
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19.  (1.)  If  at  any  time  the  annual  income  of  the  pension  fand  is  insaffi-  53  &  54  Vict. 
cient  to  pay  the  expenses  of  managing  the  fund,  and  the  pensions,  allow*        ^  45. 
ances,  grataities,  and  other  sams  payable  thereout,  the  deficiency  shall  be     „  ^TTj  / 
supplied  out  of  the  police  fund.  2890.   ' 

(2.)  In  the  case  of  a  county  divided  into  districts  within  the  meaning  of         

section  twenty-seven   of  the   County  Police  Act,   1840,  as  amended  by  Guarantee  of 
section  four  of  the  County  and  Borough  Police  Act,  1856,  the  deficiency  ^°**i?J""nd 
shall  be  supplied  by  the  several  districts,  as  part  of  the  local  expenditure  .Ts^  4  yiot 
thereof,  rateably  in  proportion  to  the  number  of  constables  appointed  o.  88— 
for  each  such  district.  19  &  20  Vict. 

(3.)  Where  the  police  force  of  a  borough  has  been  consolidated  with  °"  ^^' 
the  police  force  of  a  county,  the  deficiency  shall  be  supplied  out  of  the 
police  funds  of  the  county  and  borough  respectively  in  accordance  with  an 
agreement  between  the  police  authorities  for  the  county  and  borough  made 
in  the  same  manner  and  subject  to  the  same  conditions  as  an  agreement 
to  consolidate  the  police  force  of  a  borough  with  the  police  force  of  a 
county  can  be  made,  and  in  default  of  any  such  agreement  shall  be  sup- 
plied in  such  manner  as  may  be  determined  by  an  arbitrator  appointed  by 
the  Secretary  of  State. 

(4.)  Where  the  rate  which  can  be  levied  for  the  police  fund  is  limited, 
an  addition  to  that  rate  may  be  levied  for  the  purpose  of  raising  the  sum 
required  to  supply  the  deficiency. 

20.  (1.)  Every  police  authority  may  make  regulations  consistent  with  Power  for 
this  Act  with  respect  to  the  deductions  from  a  constable's  service  for  sick-  police  autho- 
ness,  misconduct,  or  neglect  of  duty,  and  with  respect  to  stoppages  of  pay  "^^  1^*™ 
during  sickness  and  fines  for  misconduct,  and  with  respect  to  the  mode  in 

which  pensions  are  to  be  paid,  and  otherwise  for  the  purpose  of  giving  effect 
to  the  provisions  of  this  Act. 

(2.)  All  regulations  for  a  police  force  made  before  the  commencement 
of  this  Act  with  respect  to  any  of  the  above  matters  shall  have  effect  as  if 
made  under  the  powers  given  by  this  section. 

21.  If  a  constable  not  having  been  dismissed  leaves  a  police  force  with-  Power  to 
out  a  pension  or  gratuity,  the  police  authority  may,  if  it  seems  to  them  retam  rate- 
just,  pay  him  the  whole  or  part  of  the  rateable  deductions  which  have  been  *.     ^•^^®- 
made  from  his  pay ;  but  this  section  shall  not  apply  in  the  case  of  his  leaving  foroe. 
being  removed  to  another  force  under  such  circumstances  as  will  enable 

him  to  reckon  his  approved  service  in  the  force  from  which  he  removes. 

22.  (1.)  Where  it  appears  to  a  police  authority  that  the  assets  of  their  Provisional 
pension  fund  exceed   the   amount  required    for  meeting  the   liabilities  orders  by 
thereon,  and  that  it  is  expedient  to  provide  for  the  application  of  the  excess  |?^f!^^^  °' 
or  any  part  thereof,  the  police  authority  may  apply  to  the   Secretary  of 

State,  and  thereupon  the  Secretary  of  State  may  frame  and  submit  to 
Parliament  for  confirmation  a  provisional  order  authorising  the  payment 
out  of  the  pension  fund  of  such  sums,  for  such  purposes,  during  such 
period,  and  subject  to  such  conditions  as  may  seem  expedient. 

(2.)  Where  it  appears  to  a  police  authority  that  by  reason  of  their  pen- 
sion fund  being  sufficient  to  meet  the  liabilities  thereon  it  is  unnecessary  to 
make  any  further  investments  on  account  of  the  capital  thereof,  the  police 
authority  may  apply  to  the  Secretary  of  State,  and  thereupon  the  Secre- 
tary of  State  may  frame  and  submit  to  Parliament  for  confirmation  a 
provisional  order  authorising  the  discontinuance  of  those  investments. 

(3.)  Where  a  local  Act  provides  for  the  payment  to  members  of  a 
special  force  in  any  police  area  of  the  same  pension,  superannuation,  or 
other  allowances  or  gratuities  as  are  by  that  local  Act  prQvided  for  the 
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58  &  5i  YiOKi  police  force  of  the  area,  the  Authority  controlling  the  special  force  maj 
0. 45.        apply  to  the  Secretary  of  State,  and  thereupon  the  Secretary  of  State  may 
„  ,1    ~\        frame  and  submit  to  Parliament  for  confirmation   a  promional  order 
1890.    *    providing — 

(i.)  for  the  adjustment  of  any  financial  relations  existing  at  the  com 

mencement  of  this  Act  between  the  police  force  and  the  special 
force  as  regards  the  payment  of  pensions,  allowances,  and  gratuities 
to  members  of  those  forces  respectively  ;  and 
(ii.)  for  applying  with  or  without   modification  all  or  any  of   the 

provisions  of  this  Act  to  the  special  force. 
(4.)  A  provisional  order  under  this  section  shall  be  of  no  force  anless 
and  until  it  is  confirmed  by  Act  of  Parliament,  but  when  so  confirmed 
shall  have  effect  with  any  modifications  made  therein  by  Parliament. 

(5.)  If,  while  the  Bill  confirming  any  such  order  is  pending  in  either 
House  of  Parliament,  a  petition  is  presented  against  any  order  oompiised 
therein,  the  Bill  so  far  as  it  relates  to  that  order,  may  be  referred  to  a 
Select  Committee,  and  the  petitioner  shall  be  allowed  to  appear  and  oppose 
as  in  the  case  of  private  Bills. 

(6.)  All  costs,  charges  and  expenses  incurred  by  the  Secretary  of  State 
in  relation  to  any  order  under  this  section  shall  be  defrayed  by  tha 
authority  applying  for  the  order. 

(7.)  For  the  purposes  of  this  section  the  expression  "  special  force " 
means  a  fire  brigade,  fire  police,  or  other  like  force. 

Paet  ii. 
General  Amencbnent  of  Acts. 

Table  of  fees.  23.  (1.)  Every  police  authority  may  from  time  to  time,  and  shall  at 
least  once  in  every  five  years,  submit  for  approval  to  a  Secretary  of  Stale 
a  table  of  fees  payable  to  constables  in  respect  of  the  service  of  summonses, 
the  execution  of  warrants,  and  the  performance  of  other  occasional  duties 
which  may  be  required  of  the  constables  under  that  authority,  and  in 
respect  of  the  performance  of  any  other  act  done  by  constables  in  the  exe- 
cution of  their  duty,  and  the  Secretary  of  State  may  approve  of  the 
table  with  or  without  modification. 

(2.)  Every  police  authority  shall  also  provide  for  those  fees  being  duly 
accounted  for  and  being  duly  paid  to  the  treasurer  of  that  authority,  and 
those  fees  shall,  subject  to  the  provisions  of  this  Act,  be  applied  in  manner 
provided  by  the  enactments  relating  to  the  police  force  of  that  aathority, 
and  so  far  as  those  enactments  do  not  extend,  then  in  aid  of  the  poHoe 
fund  of  that  authority. 

(3.)  A  constable  may  receive  any  fee  mentioned  in  a  table  for  the  time 
being  approved  not  more  than  five  years  previously  by  a  Secretary  of  State, 
but  no  other  fee  shall  be  taken  by  a  constable  for  any  service  performed 
by  him. 

(4.)  Every  constable  shall  duly  account  in  accordance  with  the  pro- 
visions made  as  above  mentioned  for  any  fee  taken  by  him. 
Amendment  24.  So  much  of  the  County  and  Borough  Police  Act,  1859,  as  limits 
Vict^  *  I2  *^®  amount  of  the  gratuity  which  may  be  granted  as  a  reward  for  a 
8.  24  u  to  meritorious  act  done  by  a  constable  in  the  execution  of  his  duty  is  herebjr 
amount  of        repealed. 

gratuity.  25.  (1)  Where  a  police  authority  deem  it  expedient  for  any  special 

Assistance  by  gj^ergency  or  under  any  exceptional  circumstances   to  strengthen  their 
foroeto  police  force  (in this  section  referred  to  as  the  aided  force)  by  constables 

^notiier. 
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belonging  to  another  polioe  force,  such  number  of  constables  belonging  to  58  &  54  Yior. 
the  latter  force  may  be  added  to  the  aided  force,  and  for  such  period  as        o,  45. 
may  be  agreed  on  between  the  police  authorities  of  the  forces ;  and  the     „  ,! — T 
constables  so  added,  notwithstanding  that  they  have  not  been  sworn  in      ^]^90.^' 

or  taken  any  declaration  as  constables  of  the  aided  force,  shall,  during         .* 

that  period,  be  deemed,  save  as  otherwise  provided  by  the  agreement,  to 
be  for  all  purposes  constables  of  the  aided  force,  and  shall  have  the  like 
powers,  duties,  and  privileges. 

(2.)  The  agreement  may  be  made  for  a  particular  occasion,  or  as  a 
standing  agreement,  and  with  reference  either  to  recurring  or  to  unforeseen 
events,  or  otherwise,  as  may  be  thought  expedient, 

(3.)  Any  power  conferred  on  a  police  authority  by  this  section  or  by  any 
agreement  made  thereunder  may  (subject  to  anything  in  the  agreement  to 
the  contraiy)  be  delegated  by  that  authority  to  their  chief  officer  of  police 
by  any  general  or  special  order,  and  with  or  without  any  exceptions, 
restrictions,  or  conditions. 

(4.)  An  agreement  under  this  section  may  contain  such  terms  as  to  the 
command  of  the  constables  added  to  the  aided  force,  and  as  to  the  expenses  ' 
(including   the   pay    and   allowances  of   the    constables   so   added  and 
provision   for  pensions,  gratuities,  and  allowances  in  the  event  of  those 
constables  being  killed  or  injured)  and  otherwise,  as  may  seem  expedient. 

(5.)  An  agreement  may  be  made  by  a  polioe  authority  with  more 
police  authorities  than  one. 

26.  A  polioe  authority  may  require  every  constable  at  the  time  of  his  Declaration 
appointment  to  appear  before  a  justice  of  the  peace,  and  make  and  sign  a  l>y  oonBtables 
declaration  as  to  his  previous  service  in  a  police  force  or  public  employ-  "■I^*"^^ 
ment;  in  the  form  contained  in  the  Second  Schedule  to  this  Act,  or  to  the  MrTice. 
like  effect ;  and  if  any  constable  knowingly  makes  a  false  declaration,  he 

shall  be  liable,  on  summary  conviction,  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  period  not  exceeding  three  months. 

27.  Whereas  the  annual  value  of  property  on  which  contributions  for  Computation 
the  purposes  of  the  metropolitan  police  force  are  calculated  is  required  to  <*' "*°?*^ 
be  computed  according  to  the  l^t  valuation  for  the  time  being  acted  upon  certain  oases 
in  assessing  the  county  rate,  and  in  some  cases  since  the  passing  of  the  for  the  par- 
Local  Government  Act,   1888,  there  may  be  no  such  valuation  :   Be  pos®  o'  the 
it    therefore     enacted     that   in    the     case     of    any    area    for     which  ™«tropolltan 
there   is     no     such    valuation,     the     valuation     for    the    purpose    of  '^ 

the  said  computation  shall  be  such  as  is  from  time  to  time 
agreed  upon  between  the  receiver  for  the  metropolitan  police  district 
and  the  rating  authority,  whether  overseers  or  others,  of  the  said  area,  or 
in  default  of  agreement,  as  may  be  determined  by  arbitration  of  the  Local 
Government  Board,  and  the  provisions  of  the  Local  Government  Act, 
1888,  respecting  the  determination  of  differences  by  arbitration  of  the 
Local  Government  Board  shall  apply  accordingly. 

In  the  case  of  any  contribution  made  or  required  before  the  commence- 
ment of  this  Act,  the  receiver  and  rating  authority  may  agree  to  adjust  the 
amount  according  to  any  valuation  made  in  pursuance  of  this  section,  or  such 
other  valuation  as  they  may  agree  under  all  the  circumstances  to  be  just. 

28.  (1.)  Where  in  pursuance  of  the  Act  of  the  session  held  in  the  first  Provision  as 
and  second  years  of  King  William  the  Fourth,  chapter  forty-one  intituled  *®  special 

"  An  Act  for  amending  the  laws  relative  to  the  appointment  of  special  ®<*°******®*' 
constables,    and   for  the   better  preservation   of  the  peace,"    a  special 
constable  is  appointed  by  a  justice  or  justices  exercising  jurisdiction  in  any 
part  of  the  metropolitan  police  district,  he  shall  have  all  the  powers  of  a 
VOL.  XVII.  b 
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58  &  54  Vicr.  constable  tbroaghout  the  whole  of  the  metropolitan  police  district  and  the 

o.  45.        city  of  London,  and  the  proirisions  of  that  Act  shall  apply  to  him  as  if 

p  7.    ~.        the  metropolitan  police  district  were  one  county ;  and  the  allowances  and 

1890.    *    expenses  mentioned  in  section  thirteen  of  that  Act  may,  if  the  Secretary 

of  State  so  directs,  be  paid  oat  of  the  metropolitan  police  fnnd. 

(2.)  Where  in  pursuance  of  the  same  Act  a  special  constable  is  appointed 

by  a  justice  or  justices  having  jurisdiction  in  the  city  of  London,  he  shall 

have  the  powers  of  a  constable  throughout  the  whole. of  the  metropolitan 

police  district. 

ProTision  aa         29.  It  shall  not  be  necessary  for  the  receiver  for  the  time  being  of  the 

metom)olitan    ^^^^^ropoli^^an  police  district  to  give  security  for  the  faithful  performanoe  of 

police  district.  ^^  ^^^J,  and  any  security  already  given  for  this  purpose  shall  cease  to  be 

in  force. 

pabt  ra. 

Temporary  and  Supplemental  Provisions. 

Application  of      30.  For  the  purpose  of  adapting  the  provisions  of  Part  One  of  this  Act 

Act  to  exist-    Iq  existing  pension  or  superannuation  funds  and  existing  constables  (that 

congtabiea.*"   ^®  ^  **y»  *^  constables  appointed  to  police  forces,  and  to  the  pension  or 

superannuation  funds  established  for  those  forces,  before  the  commenoe- 

ment  of  this  Act,  whether  under  any  general  or  local  Act,  or  otherwise) 

the  following  provisions  shall  have  effect : 

(1.)  As  soon  as  may  be  after  the  commencement  of  this  Act,  the  amount 
of  every  existing  pension  or  superannuation  fund  of  a  police  force 
shall,  where  it  is  not  already  held  by  the  treasurer  of  the  pohee 
fund  of  that  force,  be  transferred  by  the  persons  holding  the  same 
to  such  persons  as  the  police  authority  may  direct,  to  be  held  and 
dealt  with  as  part  of  the  pension  fund  under  this  Act,  and  as  part 
of  the  capital  or  income  thereof,  as  the  case  may  require : 
(2.)  Where  Exchequer  contribution  to  the  police  authority  of  a  poliee 
force  becomes  payable  before  any  existing  fund  of  the  force  which 
is  required  to  be  so  transferred  is  so  transferred,  or,  in  the  case 
of  a  police  force  not  having  any  such  fund,  before  a  pensioii 
fund  is  established  for  the  force  in  pursuance  of  this  Act,  the 
payment  of  the  contribution  shall  be  deferred  until  the  Secretary 
of   State   has   certified   that    the    fund    is    so    transferred  or 
established : 
(3.)  Where  the  police  force  of  a  borough  has  been  consolidated  with  the 
police  force  of  a  county,  and  the  existing  pension  or  superannua- 
tion fund  of  the  police  force  of  the  borough  has  not  been  tnuu- 
ferred  to  the  county  treasurer,  that  fund  shall  be  transferred  in 
accordance   with  the    foregoing   provisions  of  this  section,  as 
soon  as  may  be  after  the  commencement  of  this  Act,  by  the 
persons  holding  the  same,  and,  in  the  absence  of  any  agreement 
between  the  police  authorities  for  the  county  and  borough,  the 
income  of  that  fund  shall  be  applied  in  pajring  the  superannua- 
tion and  other  allowances  charged  thereon  at  the  date  of  the 
transfer,  and,  subject  thereto,  in  paying  the  pensions,  allowances, 
and  gratuities  to  constables  employed  in  the  consolidated  forw, 
and  their  widows  and  children,  in  such  manner  as  may  be  deter- 
mined by  an  arbitrator  appointed  by  the  Secretary  of  State : 
(4.)  In  Lincolnshire  section  twenty-two  of  the  County  and  Borongh 
Police  Act,  1859,  and  sections  six,  seven  and  eight  of  the  Poliee 
Superannuation  Act,  1865,  as  amended  by  the  Lincolnshire  Pohce 
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8iiperaim!<ation  Act,  1888,  shall,  so  far  as  is  consistent  with  the  58  &  54  Yicr. 
tenor  thereof,  apply  to  the  pension  fond  nnder  this  Act  in  like        o.  45. 
manner  as  if  it  were  the  superannuation  fund  in  those  sections     p  .T"^  ^ 
mentioned :  2890.    ' 

(5.)  Every  police  authority  shall,  within  fourteen  days  after  a  pension         

scale  has  been  adopted  by  or  framed  for  the  police  authority  in 
pursuance  of  this  Act,  cause  written  notice  t-o  be  givefn  to  every 
constable  in  the  police  under  that  authority,  requiring  him  to 
inform  that  auth<»rity  in  writing  before  the  date  of  the  com- 
mencement of  this  Act,  whether  he  does  or  does  not  accept  the 
provisions  of  this  Act  in  lieu  of  the  existing  enactments  respecting 
superannuation : 

(6.)  This  Act  shall  not  apply  to  any  existing  constable  who,  before  the 
date  of  the  commencement  of  this  Act,  whether  any  such  notice 
has  or  has  not  been  given  to  him,  declines  in  writing  to  accept 
the  provisions  of  this  Act ;  but  save  as  aforesaid  this  Act  shall 
apply  to  all  existing  constables ;  and  those  constables  shall  be 
deemed  to  have  surrendered  in  favour  of  the  police  authority  all 
right  to  any  provision  made  before  the  commencement  of  this 
Act,  either  wholly  or  partly,  by  the  police  authority  for  the 
superannuation  of  such  constables,  or,  in  case  of  their  death,  for 
their  widows  and  children  or  any  of  them,  whether  that  provi- 
sion is  made  by  an  annual  allowance,  insurance,  or  otherwise : 

(7.)  If  by  reason  of  the  police  authority  not  having  given  such  notice 
as  aforesaid  an  existing  constable  becomes  entitled  to  a  less 
pension  than  he  would  have  been  entitled  to  receive  if  this  Act 
had  not  passed,  he  may  apply  to  the  police  authority,  and  the 
police  authority  may  make  such  order  as  may  seem  just  for  the 
purpose  of  preventing  the  constable  from  si^ering  any  loss  by 
reason  of  the  notice  not  having  been  given  : 

(8.)  In  the  case  of  any  existing  constable  to  whom  this  Act  applies,  his 
approved  service  for  any  period  before  the  commencement  of  this 
Act  in  the  force  in  which  he  is  serving  at  the  time  of  his  retire- 
ment shall  be  reckoned  as  approved  service :  and  his  service  for 
not  less  than  three  years  either  wholly  or  partly  before  the  com- 
mencement of  thia  Act  in  any  police  force  in  any  part  of  the 
United  Kingdom  from  which  he  removed  with  the  sanction  of  the 
chief  officer  or  police  authority  of  that  force  to  another  force, 
shall  (notwithstanding  the  sanction  was  not  given  in  writing)  be 
reckoned  as  approved  service  for  the  said  period  in  the  last- 
mentioned  force,  unless  the  police  authority  who  give  him  the 
notice  respecting  the  acceptance  of  this  Act,  inform  him  in  writing 
at  the  time  of  such  notice  that  they  refuse  to  allow  the  said 
service  to  be  reckoned,  but  their  refusal  shall  not  prevent  the 
reckoning  of  that  service  under  any  other  provision  of  this 
section : 

(9.)  Any  description  of  service  before  the  conmiencement  of  this  Act, 
either  in  a  police  force  or  otherwise,  which  any  existing  constable 
to  whom  this  Act  applies  is  at  the  commencement  of  this  Act 
entitled  to  reckon  as  semce  for  any  period  towards  superannua- 
tion out  of  the  existing  pension  or  superannuation  fund  of  his 
police  force,  and  which  is  not  reckoned  under  any  other  provision 
of  this  Act,  shall  be  reckoned  for  the  same  period  for  the  purposes 
of  pension  under  this  Act :  In  the  case  of  any  existing  constable 
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£3  A  54  YioT.  to  whom  this  Act  applies,  who  has  senred  not  less  than  ten  yean 

^  ^'  before  the  commencement  of  this  Act  in  a  police  force  in  which 

ji^f^^^cl  *^®  police  authority  hare  heretofore,  under  the  proTisions  of 

1890.    '  former  Acts,  granted  pensions  of  higher  amount  than  authorised 

by  the  scale  adopted  by  that  police  authority  under  the  proyisions 

of  this  Act,  and  who  becomes  entitled  to  a  pension  under  Uus 
Act,  then,  notwithstanding  anything  in  this  Act,  the  pension 
may,  if  the  police  authority  think  fit,  exceed  the  amount  pre- 
scribed in  the  adopted  scale  so  as  it  does  not  exceed  the  amount 
which  might  have  been  granted  if  this  Act  had  not  passed  : 
(10.)  Provided  that  if,  in  the  case  of  an  existing  constable,  rateable 
deductions  or  other  payments  towards  superannuation  or  insurance 
have  not,  during  the  period  of  the  service  which  he  is  entitled  to 
reckon  for  the  purpose  of  calculatiDg  his  pension  under  this  Act, 
or  for  some  part  of  such  period  not  less  than  ten  years,  been 
made,  and  contributions  have  not  been  made  from  other  souices 
to  a  superannuation  fund  in  lieu  of  the  rateable  deductions  not 
BO  made,  the  pension  granted  under  this  Act  to  such  oonstable 
may,  if  the  police  authority  think  fit,  be  reduced  by  an  annual 
amount  equal  to  such  deferred  annuity  as  could,  according  to  the 
tables  for  the  purchase  of  deferred  annuities  from  the  Commis- 
sioners for  the  Beduction  of  the  National  Debt  through  the 
medium  of  the  Post  Office,  have  been  purchased  by  rateable 
deductions  made  at  the  rate  fixed  under  this  Act  during  the  said 
period  of  service,  or  the  part  thereof  during  which  such  dedao- 
tions  or  payments  were  not  made. 

Act  to  super-       81.  The  provisions  of  this  Act  shall  have  effect,  notwithstanding  any- 

Mde  local        thing  in  any  other  Act,  general  or  local,  to  the  contrary. 

AoDlication  of      ^^'  "^^^  "^^^  **^*^  *PP^y  ^  *^®  metropolitan  police  force,  subject  as 

Act  to  metro-  follows  : — 

politan  police      (1.)  Anything  authorised  or  required  to  be  done  by  a  resolution  or 

— 22  Vict  other  act  of  the  police  authority  may  be  done  by  any  instrument 

Victc^*  ^^  "^®^  ^y  *  Secretary  of  State  : 

(2.)  Anything  authorised  or  required  to  be  done  with  the  approval  of 
a  Secretary  of  State,  or  by  a  Secretary  of  State  on  the  submission 
or  application  of  a  police  authority,  may  be  done  by  a  Secretary  of 
State  alone : 

(8.)  The  court  of  quarter  sessions  to  which  an  application  is  to  be  made 
with  respect  to  a  decision  as  to  a  pension  or  allowance  shall  be 
the  court  of  quarter  sessions  for  the  county  of  London  : 

(4.)  Nothing  in  this  Act  shall  apply  to  any  existing  constable  who 
acted  as  one  of  the  police  of  any  of  Her  Majesty's  dockyards,  and 
upon  his  transfer  to  the  metropolitan  police  force  did  not  accept 
the  terms  of  superannuation  of  members  of  that  force,  or  agree  to 
allow  the  deductions  to  be  made  from  his  pay  whidi  have  been 
made  towards  such  superannuation  from  the  pay  of  other  members 
of  that  force ;  and  any  such  constable  shall  be  entitled  to  super- 
annuation under  the  Superannuation  Act,  1859,  notwithstanding 
that  he  obtained  no  certificate  from  the  Civil  Service  Gomms- 
«ioners : 

(5.)  The  rate  and  conditions  of  pension  of  the  chief  commissioner  of 
metropolitan  police,  and  of  the  assistant  commissioners  of  metro- 
politan police  shall  be  regulated  by  the  provisions  of  this  Act, 
and  not  by  the  provisions  of  the  Metropolitan  Police  Staff  (Sopei^ 
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annaaiion  Act,  1875,  bat  the  said  chief  commiBsioner  and  assis-  53  &  54  Yici. 
tant  commiBsionera  sliall  be  entitled  to  pension  under  the  provi-        o-  ^* 
sions  of  this  Act  in  respect  of  any  emoluments  in  respect  of  which      »  7    \ 
they  are  entitled  to  a  superannuation  allowance  made  under  the        ^990     ' 
Metropolitan  Police  Staff  (Superannuation)  Act,  1875."  \ 

(6.)  The  rateable  deductions  from  the  salary  of  the  chief  commissioner 
of  metropolitan  police  and  from  the  salaries  of  such  of  the  assis- 
tant commissioners  of  metropolitan  police  as  receive  salaries  from 
money  provided  by  Parliament  shall  be  paid  into  the  Exchequer 
and  not  to  the  pension  fund. 

(7.)  The  existing  chief  commissioner  and  assistant  commissioners  of 
metropolitan  police  shall  be  deemed  existing  constables  within  the 
meaning  of  this  Act. 

33.  In  this  Act,  unless  the  context  otherwise  requires —  Polioe  areu 
The  expression  *'  polioe  area  "  means  one  of  the  areas  set  forth  in  the  uid  aatho- 

first  column  of  the  Third  Schedule  to  this  Act ;  and  the  expressions  "^^- 
"police  authority,"  "chief  officer  of  police,"  and  "polioe  fund," 
mean,  as  respects  each  police  area,  the  authority,  officer,  and  fund 
respectively  mentioned  opposite  to  that  area  in  the  second,  third,  and 
fourth  columns  of  that  schedule  ;  and  the  expression  "police  force  " 
means  a  force  naaintained  by  one  of  the  police  authorities  mentioned 
in  the  said  schedule  : 
Provided  as  follows : 

(1.)  In  the  case  of  a  county  the  powers  of  the  police  authority  under 
this  Act  with  respect  to  the  accounting  for  and  payment  of  sums 
to  be  carried  to  the  pension  fund  or  police  fund,  and  with  respect 
to  investments,  shall  be  exercised  by  the  county  council,  and  any 
sum  payable  under  this  Act  by  the  police  authority  shall  be  pay- 
able by  the  county  council  on  the  requisition  of  the  standing 
joint  committee  of  the  quarter  sessions  and  the  county  council ; 
(2.)  Ally  contributions  required  to  meet  payments  out  of  the  county 
fund  for  the  purposes  of  this  Act  shall  be  assessed  in  like  manner 
as  contributions  to  meet  the  expenses  of  the  police  force ; 
(3.)  The  exercise  of  the  powers  conferred  by  this  Act  on  the  watch 
committee  of  a  borough  shall  be  subject  to  the  approbation  of 
the  council  of  the  borough. 

34.  In  this  Act,  unless  the  context  otherwise  requires —  Definitions. 
The  expression   '* treasurer"   includes  any  receiver,  chamberlain,  or 

other  officer,  by  whatever  name  known,  who  performs  the  duties  of 
treasurer  in  relation  to  any  police  fund : 
The  expression  "  fine  "  includes  a  pecuniary  penalty  : 
The  expression  "  fee  "  does  not  include  any  reward  paid  to  an  individual 
constable  by  direction  of  the  Admiralty,  or  of  any  military  authority, 
or  of  a  Secretary  of  State  not  acting  as  the  police  authority,  or  any 
gratuity  paid  to  a  constable  for  a  meritorious  act  done  in  the  execu- 
tion of  his  duty. 

35.  Notwithstanding  anything  in  this  Act  or  in  any  repeal  by  this  Act  Saving  for 
every  person  in  receipt  of  any  pension,  superannuation,  or  other  allowance  ®^i>V°^ 
at  the  commencement  of  this  Act  shall  continue  to  be  entitled  to  receive  ^"'' 
the  same,  subject  to  the  same  limitations  and  conditions  as  before  the 
commencement  of  this  Act,  and  the  same  shall  not  be  altered  under  this 

Act,  and  shall,  save  as  otherwise  expressly  provided  by  this  Act,  be  paid 
out  of  the  like  funds,  as  nearly  as  they  may,  as  if  this  Act  had  not 
passed. 
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36.  The  Acts  mentioned  in  the  Fourth  Schedule  to  this  Act  are  Hereby 
repealed  to  the  extent  in  the  third  column  of  that  schedule  mentioned, 
and  so  much  of  any  other  Act  as  regulates  the  superannuation  of  any 
police  force  in  England  and  Wales,  or  is  inconsistent  with  this  Act,  is  also 
hereby  repealed. 
Provideii  that— 

(1.)  This  repeal  shall  not  affect  the  right  of  any  police  authority  to 
grant  any  pension  or  superannuation  or  other  allowance  or 
gratuity  to  any  existing  constable  to  whom  this  Act  does  not 
apply,  or  to  the  widow  and  child  of  any  such  constable,  or  either 
of  them,  and  shall  not  affect  the  right  of  any  such  constable, 
widow,  or  child  to  claim  such  pension,  or  superannuation  or  other 
allowance  or  gratuity,  and  any  such  pension,  allowance,  or 
gratuity  may  be  granted  and  claimed  accordingly,  and  the  claim 
shall  be  allowed  as  if  this  Act  had  not  passed,  but  the  pension, 
allowance  or  gratuity  shall  be  paid  out  of  the  pension  fund : 
(2.)  This  appeal  shall  not  prevent  any  constable  from  reckoning  as 
approved  service  any  service  which  he  is  entitled  under  any 
enactment  hereby  repealed  to  reckon  towards  pension  or  super- 
annuation : 
(3.)  Any  table  of  fees  made  in  pursuance  of  any  enactment  hereby 
repealed  shall  continue  in  force  in  like  manner  as  if  it  had  been 
at  the  date  of  the  commencement  of  this  Act  approved  by  the 
Secretary  of  State  in  pursuance  of  this  Act, 
(4.)  Nothing  in  this  section  shall  repeal  any  enactment  so  far  as  it 
relates  to  any  fire  brigade,  fire  police,  or  other  force  to  which  or 
to  the  members  whereof  the  provisions  of  this  Act  do  not  apply. 

37.  This  Act  shall  come  into  operation  on  the  first  day  of  April  one 
thousand  eight  hundred  and  ninety-one,  except  as  to  anything  which  is 
by  this  Act  required  or  authorised  to  be  done  before  that  date,  and  except 
as  to  any  provision  which  is  expressed  to  come  into  operation  on  the 
passing  of  this  Act. 

38.  (1.)  This  Act  may  be  cited  as  "The  Police  Act,  1890." 

(%)  The  Acts  mentioned  in  the  Fifth  Schedule  to  this  Act  are  in  this 
Act  referred  to  and  may  be  cited  by  the  short  titles  respectively  in  that 
schedule  mentioned,  and  may  be  cited  collectively  by  the  short  title  at  the 
commencement  of  that  schedule  mentioned. 

(3.)  The  Metropolitan  Police  Acts,  1829  to  1887,  and  this  Act  maybe 
cited  together  as  "  The  Metropolitan  Police  Acts,  1829  to  1890." 

(4.)  The  Acts  mentioned  in  the  said  Fifth  Schedule  and  this  Act  may 
be  cited  together  as  "The  Police  Acts,  1839  to  1890." 

39.  This  Act  shall  not  apply  to  the  City  of  London  Police. 

40.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 


FIRST  SCHEDULE. 

Pbmsion  Scale. — Part  I. 

Ordinary  Pensions. 

(1.)  The  pension  to  a  constable  on  retirement  shall  be  within  the  mayimnm  and 
minimnm  limits  following ;  that  is  to  say, 

(a.)  if  he  has  completed  fifteen  but  less  than  twenty-one  yean  approved  serrice, 
an  annual  sum  not  less  than  one-sijctieth  nor  more  than  one-fiftieth  of  his 
annual  pay  for  every  completed  year  of  approved  service ;  and 

(6.)  if  he  has  completed  twenty- one  but  less  than  twenty-five  years  approved  service, 
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an  annual  Bom  not  less  than  twenty-sixtieths  nor  more  than  twenty-fiftieths  53  &  54  Yicr. 
of  his  annual  pay,  with  an  addition  of  not  less  than  two-sixtieths  and  not         q^  45. 

more  than  two-fiftieths  of  his  annual  pay  for  every  completed    year  of         

approved  service  above  twenty  years  ;  and  Police  Act, 

(c.)  if  he  has  completed  twenty-five  years  approved  service,  an  annual  sum  not  less  1890. 

than  thirty-sixtieths  nor  more  than  thirty-one  fiftieths  of  his  annual  pay,  

with  an  addition  of  not  less  than  one-sixtieth  nor  more  than  three-fiftieths  of 
his  annual  pay  for  every  completed  year  of  approved  service  above  twenty- 
five  years,  so  however  that  the  pension  shall  not  exceed  two-thirds  of  his 
annual  pay. 

(2.)  Where  a  limit  of  age  is  fixed  below  which  a  constable  is  not  to  be  entitled  to 
retire  on  a  pension  without  a  medical  certificate,  it  shall  be  not  less  than  fii'ty 
years  and  not  more  than  fifty-five  years,  or  in  the  case  of  a  constable  above 
the  rank  of  sergeant,  not  more  than  sixty  years,  but  it  shall  not  be  obligatory 
on  a  police  authority  to  fix  any  such  limit. 

Pabt  II. 
Maximum  of  Gratuity  to  Constable, 

(3.)  Any  gratuity  on  retirement  to  a  constable  who  is  incapacitated  for  the  perform- 
ance of  his  duty  shall  not  exceed  the  amount  of  one  month's  pay  for  every  completed 
year  of  approved  service. 

^)ecial  Pensions. 

(i.)  The  pension  to  a  constable  who  is  incapacitated  for  the  performance  of  his 
duty  by  infirmity  of  mind  or  body  occasioned  by  an  injury  received  in  the  execution 
of  his  duty  without  his  own  default,  shall  vary  according  as  the  injury  is  or  is  not 
accidental,  and  according  as  the  constable  is  partially  or  totally  disabled  from  earning 
his  livelihood. 

(5.)  The  amount  of  pension  in  such  cases  shall  be  in  the  discretion  of  the  police 
authority,  but  within  the  maximum  and  minimum  limits  following:— 

Scale  A. 

If  the  injury  is  accidental  and  the  constable  is  partially  disabled — 

(a.)  if  he  has  completed  not  more  than  five  years  approved  service,  an  annual  sum 

not  greater  than  ten-fiftieths  and  not  less  than  ten-sixtieths  of  his  annual 

pay; 
(6.)  if  he  has  completed  more  than  fiye  and  not  more  than  ten  years  approved  service, 

an  annual  sum  not  greater  than  twelve-fiftieths  and  not  less  than  twelve- 
sixtieths  of  his  annual  pay ; 
(c.)  if  he  has  completed  more  than  ten  and  not  more  than  fifteen  years  approved 

service,  an  annual  sum  not  greater  than  fifteen-fiftieths  and  not  less  than 

fifteen-sixtieths  of  his  annual  pay  ;  and 
((/.)  if  he  has  completed  more  than  fifteen  years  approved  service,  an  annual  sum 

not  greater  than  the  maximum  pension  and  not  less  than  the  minimum 

pension  authorised  under  Article  (1)  of  this  schedule. 

Scale  B, 

If  the  injury  is  accidental  and  the  constable  is  totally  disabled — 

(a.)  if  he  has  completed  not  more  than  ten  years  approved  service,  an  annual  sum 
not  greater  than  fifteen-fiftieths  and  not  less  than  fifteen- sixtieths  of  his 
annual  pay ; 

(6.)  if  he  has  completed  more  than  ten  and  not  more  than  fifteen  years*  approved 
service,  an  annual  sum  not  greater  than  twenty-fiftieths  and  not  less  than 
twenty-sixtieths  of  his  annmd  pay ; 

(c.)  if  he  has  completed  more  than  fifteen  years  approved  service,  an  annual  sum 
not  greater  than  the  maximum  pension  authorised  under  Article  (1)  of  this 
schedule,  with  an  addition  equal  to  five-fiftieths  of  his  annual  pay,  and  not 
less  than  the  minimum  pension  authorised  under  the  same  Article,  with  an 
addition  equal  to  five-sixtieths  of  his  annual  pay,  provided  that  the  pension 
shall  not  exceed  two-thirds  of  his  annual  pay. 

Scale  C. 

If  the  injury  is  not  accidental  and  the  constable  is  partially  disabled— 

(a.)  if  he  has  completed  not  more  than  ten  years  approved  service,  an  annual  sum 

not  greater  than  twenty-fiftieths  and  not  less  than  twenty-sixtieths  of  his 

annual  pay ; 
(6.)  if  he  has  completed  jnore  than  ten  and  not  iQor^  than  fifteen  years  approved 
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68  &  54  Yior.  serrice,  an  annnal  sum  not  grotter  than  twenty-flTe  flftietha  and  not  leu 

c.  45.  than  twenty-five  sixtieths  of  his  annual  pay; 

— ^-  (c.)  if  he  has  completed  more  than  fifteen  years  approved  serrice,  an  annval  som 

PoUoB  Act  no^  greater  than  the  maximum  pension  authorised  under  Article  (1)  of  this 

1890.  schedule,  with  an  addition  equal  to  ten-fiftieths  of  his  annual  pay,  and  not 

.....  less  than  the  minimum  pension  authorised  under  the  same  Article,  with  sn 

addition  equal  to  ten-sixtieths  of  his  annual  pay,  provided  that  the  pensioD 
shall  not  exceed  two-thirds  of  his  annual  pay. 

Scale  D. 

If  the  injury  is  not  accidental  and  the  constahle  is  totally  disahled— 
A  sum  not  exceeding  full  pay  and  not  less  than  the  maximum  amount  prescribed 
by  Scale  0. 

Penaion»i  Ailowemcet^  and  Gratuities  to  Widow  ami  Children, 

(6.)  Where  a  constable  without  his  own  default  loses  his  life  from  the  effect  of  sa 
injury  received  in  the  execution  of  his  duty,  the  pension  to  his  widow  and  the  allow- 
ances to  his  children  shall  be  according  to  the  following  scale : 

(a.)  The  pension  to  the  widow  shall  be  an  annual  sum  of  fifteen  pounds ; 

(6.)  The  allowance  to  each  child  shall  be  an  annual  sum  of  two  pounds  tea 
shillings. 

Provided  that  the  police  authority  may,  in  the  case  of  a  constable  of  a  rank  higher 
than  that  of  sergeant,  increase  the  above  amonnts,  so  however  that  the  pension  for  a 
widow  of  an  inspector  do  not  exceed  the  annual  sum  of  twenty-five  pounds,  and  the 
pension  for  a  widow  of  an  officer  of  a  rank  higher  than  that  of  inspector  do  not  exceed 
thirty  pounds,  and  the  allowance  for  a  child  of  a  constable  of  a  rank  higher  than  that 
of  sergeant  do  not  exceed  the  annual  sum  of  five  pounds. 

(7.)  Where  a  constable  dies  under  circumstances  which  do  not  entitle  his  widow 
and  children  to  a  pension  or  allowance  under  the  preceding  article  of  this  sefaednle, 
any  gratuities  to  the  widow  and  children  shall  not  exceed  in  the  whole  the  amount 
of  one  month's  pay  for  every  completed  year  of  approved  service  of  the  deceased  con- 
stable. 

(8.)  The  gratuities  granted  to  the  widow  and  children  of  a  constable  who  dies 
within  twelve  months  after  the  grant  of  a  pension  shall  not  exceed  in  the  whole  the 
difference  between  the  annual  pay  of  the  constable  and  the  amount  he  has  actually 
received  in  respect  of  his  pension. 

Part  IIL 
Genkbal  Rulxb. 

(9.)  The  pension  to  a  widow  shall  continue  only  while  she  remains  a  widow  and  is 
of  good  character. 

(^10.)  The  allowance  to  a  child  shall  not  continue  after  the  child  attains  the  age  of 
fifteen  yean. 

(11.)  In  estimatmg  any  pension,  gratuity,  or  allowance  for  the  purpotea  of  this 
Act— 

(a)  a  pension  or  gratuity  to  a  constable  shall  be  calculated  aooording  to  the  amount 
of  his  annual  pay  at  the  date  of  his  retirement ! 

(6)  a  pension  or  gratuity  to  the  widow  and  an  allowance  or  gratuity  to  a  child  of  a 
constable  shall  be  calculated  according  to  the  amount  of  the  constable's  annnsl 
pay  at  the  date  of  his  death ; 

(c)  but  where  a  constable  has,  in  the  coune  of  the  three  yean  next  before  the 
date  of  his  retirement  or  death,  been  in  more  than  one  rank,  hia  annual  pay 
at  the  date  of  the  retirement  or  death  shall  be  deemed  to  be  the  avenge 
annual  amount  of  pay  received  by  him  for  the  said  three  years,  instead  of  the 
annual  amount  actually  received  by  him  at  that  date. 


SECOND  SCHEDULE  (Section  26). 

Dbolasatioii. 

ly  A.B,^  now  residing  in  the  parish  of  in  the  eountj  of 

,  solemnly  and  sincerely  declare  that  I  have* 
never  served  in  any  police  force  in  Great  Britain,  nor  in  the  Royal  Iriah  Constabulaiy, 

*  Insert  according  to  the  circumstances. 
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nor  in  the  Royal  Nayy,  nor  in  Her  Maje8t7*8  Army,  nor  in  the  Militia,  nor  under  the  58  A  54  Yior. 
Post  OfiQce,  nor  under  any  public  department  a  45. 

for  that  I  have  aerrod  in  the  police  force  for  years,  

from  to  ,  and  in  Her  Majesty's  Army     Police  AU, 

for  years  from  to  and         1890. 

am  now  in  the  Army  Reserve,  but  have  not  served  in  the  Royal  Irish  Constabulary  nor         _».. 
in  the  Royal  Navy,  nor  in  the  Militia,  nor  under  the  Post  Office,  nor  under  any  public 
department,  or  as  the  cage  may  be"]. 

Declared  before  me. 

(Signed)  A.B. 

At  the  day  of  18 


THIRD  SOHBDULR 
PouoB  Absab  mvj>  AuTHOBrrns  (Section  83). 


PoUoe  Area. 


The        Metroplitan 
Police  District. 


A  county. 


A  borough. 


A  town  not  being  a 
borough  and 
maintaining  a  se- 
parate police  force 
under  any  local 
Act  of  Parliament. 

The  riTor  Type 
within  the  limits 
of  the  Acts  re- 
lating to  the  Tyne 
Improvement 
Commissioners. 


Police  Anthoiity. 


One  of  Her  Ma- 
jesty's Principal 
Secretaries  of 
State. 

The  standing  joint 
committee  of  the 
quarter  sessions 
and  the  county 
council. 

The  watch  com- 
mittee. 


The  authority  hav* 
ing  the  manage- 
ment of  the  police 
under  the  local 
Act. 


The  Tyne  ImproTe- 
ment  Commis* 
sioners. 


Chief  Officer  of  PoUoe. 


The  commissioner 
of  police  of  the 
metropolis 


The     chief     con* 
stable. 


The  chief  or  head 
constable. 


The  head  constable 
or  oiher  officer 
by  whatever 
name  called 
having  the  chief 
command  of  the 
police. 

The  superinten- 
dent or  other 
officer  having 
the  chief  com- 
mand of  the 
police. 


Police  Fimd. 


The  fund  applicable 
for  defraying  the 
expenses  of  the 
metropolitan 
police  force. 

The  county  fund. 


The  borough  fund 
or  borough  rate 
or  any  fund  or 
rate  applicable 
under  any  local 
Act  for  the  ex- 
penses of  the 
police  force. 

The  fund  or  rate 
applicable  under 
the  local  Act  fur 
the  expenses  of 
the  police  force. 

The  tonnage  rates 
and  dues  and 
other  sums  ap- 
plicable under 
the  Acts  relating 
to  the  improve- 
ment of  the  river 
Tyne  for  the  ex- 
penses of  main- 
taining the  police 
force. 


In  this  schedule  the  expression  **  county  '*  means  an  administrative  county  within 
the  meaning  of  the  Local  Qovemment  Act,  1888,  but  does  not  include  a  county 
borough. 

Such  parts  of  any  county  as  are  within  the  Metropolitan  Police  District,  or  as  form 
part  of  any  other  police  area,  shall  not  be  deemed  for  the  purposes  of  this  Act  to 
form  part  of  the  county  police  area. 
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53  &  54  Vior. 
0.45. 

Police  Aetf 
1890. 


FOITRTH   SCHEDULE. 
Acts  Rifealsd  (Section  86). 


Session  Mid 
Chapter. 


10  Geo.  4,  0. 
44. 


2  &   3  Vict 

c.  47. 
2   &  3  Vict. 

0.71. 


3^4  Vict 
c.  88. 

19  A.  20  Vict. 
C.69. 


20  &  21  Vict. 

0.  64. 
22  A  23  Vict. 

c.  32. 


24  &  25  Vict 

c.  124. 
28  A  29  Vict 

0.35. 


45  &  46  Vict 
0.50. 


Title  or  Short  Titia 


An  Aet  for  improving  tho 
police  in  and  near  the  me. 
tropolis. 

The  Metropolitan  Police  Act, 
1839. 

An  Act  for  regulating  the 
police  courts  in  the  metro- 
polis. 


An  Act  to  amend  an  Act  for 
the  establishment  of  county 
and  district  constables. 

An  Act  to  render  more  effec- 
tual the  police  in  counties 
and  boroughs  in  England 
and  Wales. 

The  Metropolitan  Police  Act, 
1857. 

An  Act  to  amend  the  law  con- 
•  coming  the  police  in  counties 
and  boroughs  in  England 
and  Wales. 


The  Metropolitan  Police  Act, 

1861. 
The    Police    Superannuation 

Act,  1865. 


The    Municipal   Corporations 
Act,  1882. 


Extent  of  repesL 


In  section  ten,  from  **and  the  xe- 
ceiTor  for  the  time  being,**  when 
those  words  first  occur,  to  **  paid 
to  him  under  this  Act.** 

Sections  twenty-two  and  tweatr. 
three. 

In  section  forty -six,  the  words 
((•which  shall  be  applied  towwds 
defraying  the  charge  of  DsiB- 
taining  the  police  of  the  metro- 
polis." 

Sections  ten,  eleyen,  and  seTeuteen. 


Sections  eight,  ten,  eleven,  thirteeOf 
twenty-seven,  twenty-eight,  and 
twenty-nine. 

Section  fifteen. 

Sections  eight,  nine,  ten,  tweliVt 
thirteen,  fifteen,  sixteen,  seven- 
teen, nineteen,  twenty,  twenty-one, 
twenty-three,  and  tweoty-eigfat. 
and  in  section  twenty-fonr,  tbe 
words  **  not  exceeding  thm 
pounds.*' 

Section  six. 

Section  two,  except  so  far  as  it  le- 
lates  to  the  County  and  Boroogb 
Police  Act»  1859;  and  aeetioDs 
three,  four,  five,  and  nine. 

Fifth  Schedule,  Part  U.,  5  (6)  fnm 
**  or  as  may  be  awarded,"  down  to 
**  length  of  service.** 


FIFTH    SCHEDULE. 
Thb  Poxjob  (England)  Acts  (Section  38). 


Session  And 
Chapter. 


2   &  3  Vict 
c.  93. 


3  &  4  Vict 
c.  88. 

19  &  20  Vict. 
c.69. 


An  Act  for  the  establishment  of 
county  and  district  constables  by 
the  authority  of  justices  of  the 
peace. 

An  Act  to  amend  the  Act  for  the 
establishment  of  county  and  dis- 
trict constables. 

An  Act  to  render  more  effectual 
the  police  in  counties  and 
boroughs  in  England  and  Wales. 


County  Police  Act,  1839. 


County  Police  Act,  1840. 


County    and    Borough  Polio 
Act,  1856. 
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FIFTH  SCHEDULE— ConfiitvcdL 
Thb  Pougb  (Enqiand)  Acm  (Seotion  88). 


Seestonuid 
Ohapter. 


20  Vict  c.  2. 


22  &  23  Vict. 
0.82. 

28  &  29  Vict. 
0.35. 


An  Act  to  facilitate  the  appoint- 
ment of  chief  oonatablee  for  ad- 
joining  counties,  and  to  confirm 
appointments  of  chief  constables 
in  certain  cases. 

An  Act  to  amend  the  law  concern- 
ing the  police  in  ooanties  and 
boroughs  m  England  and  Wales. 

An  Act  to  amend  the  law  relating 
to  the  police  superannuation 
funds  in  counties  and  boroughs. 


Short  title. 


53  &  54  ViOT. 
a  45. 

PoUc€  Act, 
1890. 


County  Police  Act,  1857. 


County    and    Borough    Police 
Act,  1859. 

Police     Superannuation     Act, 
1865. 


45  if  46  Vict,  c.  50. — Sections  one  hundred  and  ninety  to  one  hundred  and  ninety, 
four  (both  inolusiTe)  of  the  Municipal  Corporations  Act,  1882,  (a)  shall  for  the  pur- 
pose of  this  Act  be  deemed  to  form  part  of  the  Acts  in  this  schedule. 


BANKEUPTOY  ACT,  1890. 

53  &  54  ViOT.  CAP.  71. 

An  Act  to  anwid  tlie  Law  of  Bankruptcy. — \\%tk  August,  1890.] 

26.  Section  eleven  of  the  Debtors  Act,  1869,  (b)  shall  have  effect  as  if  Ponal  pro- 
there  were  substituted  therein  for  the  words  '•  if  within  four  months  next  J?*2°Sj? y-  ^ 
before  the  presentation  of  a  bankruptcy  petition  against  him  "  the  words  "  if  ^^  ^2.        ^ 
within  four  months  next  before  the  presentation  of  a  bankruptcy  petition 

by  or  against  him,  or  in  case  of  a  receiving  order  made  under  section  one 
hundred  and  three  of  the  Bankruptcy  Act,  1883,  before  the  date  of  the 
order." 

27.  (1.)  There  shall  be  repealed  so  much  of  section  eighty-five  of  the  Amendment 
Act  of  the  session  held  in  the  twenty-fourth  and  twenty-fifth  years  of  ®'  ^4  &  25 
Her  present  Majesty,  chapter  ninety-six,  intituled  "  An  Act  to  consolidate     gg  ^'  ^* 
and  amend  the  statute  law  of  England  and  Ireland  relating  to  larceny 

and  other  similar  offences,"  as  provides  that  no  person  shall  be  liable  to 
be  convicted  of  any  of  the  misdemeanours  mentioned  in  sections  seventy- 
five  to  eighty-four  of  that  Act  (being  frauds  by  agents,  bankers,  or 
factors)  if  he  shall  have  first  disclosed  the  same  in  any  compulsory 
examination  or  deposition  before  any  court  on  the  hearing  of  any  matter 
in  bankruptcy  or  insolvency. 

(2.)  A  statement  or  admission  made  by  any  person  in  any  compulsory 
examination  or  deposition  before  any  court  on  the  hearing  of  any  matter 
in  bankruptcy  shall  not  be  admissible  as  evidence  against  that  person  in 
any  proceeding  in  respect  of  any  of  the  misdemeanours  referred  to  in  the 
said  seotion  eighty-five. 


(a)  These  sections  will  be  found  in  YoL  15,  App.,  pp.  is.  and  x. 

lb)  For  sect  11  of  the  Debtors  Act,  1869,  see  Vol.  11,  App.,  p.  zzzviii. 


•  •  • 
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STATUTES     AND     PARTS    OP     STATUTES 
APPEOTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OF  PAELIAMENT  OP  1891. 


EEFOEMATOEY  AND  INDUSTRIAL  SCHOOLS  ACT,  1891. 

54  &  55  ViOT.  CAP.  23. 

An  Act  to  assist  the  Managers  of  Reformatory  and  Industrial  Schools  » 
advantageously  launching  into  useful  Careers  the  Children  under  their 
Charge,— \^rd  July,  1891.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 

adyice  and  consent  of  tbe  Lords  Spiritual  and  Temporal,  and  Commons, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows : 

Power  io  1.  If  any  youthful  ofiPender  or  child  detained  in    or  placed  oat  on 

appreotice  or   licence  from  a  certified  reformatory  or  industrial  school  conducts  himself 

ch^^"^  ^  ^®^'  ^^  managers  of  the  school  may,  with  his  own  consent,  apprentice 

him,  or  dispose  of  him  in,  any  trade,  calling,  or  service,  or  by  emigratioB, 

notwithstanding  that  his  period  of  detention  has  not  expired,  and  such 

apprenticing  or  disposition  shall  be  as  valid  as  if  the  managers  were  his 

parents. 

Provided  that  where  he  is  to  be  disposed  of  by  emigration,  and  in  any 
case  unless  he  has  been  detained  for  twelve  months,  the  consent  of  the 
Secretary  of  State  shall  also  be  required  for  the  exercise  of  any  power 
under  this  section. 

Short  title  2.  This  Act  may  be  cited  as  *<  The  Reformatory  and  Industrial  Schook 

Md  extent  of   ^^^^  jg^j  ..  ^^^  j^  ^^  ^^^  ^ppj^  ^o  Ireland. 


Arrest  and 
exeoQtioD  of 
process  on 
board  ex- 
empted mail 
ships. 


MAIL  SHIPS  ACT,  1891. 

54  &  55  Vict.  cap.  81. 

An  Act  to  enable  Her  Majesty  in  Council  to  carry  into  eject  Conventhns 
which  may  be  made  with  Foreign  Countries  respecting  Ships  engaged  » 
Postal  Service,— \21st  July,  1891.] 

4.  (1.)  Where  this  section  applies  to  a  convention  with  a  foreign  State, 
and  an  exempted  mail  ship  to  which  this  section  applies  (a)  is  in  a  port  in 
the  United  Kingdom,  no  person  shall  be  arrested  without  warrant  on 
board  such  ship,  and  before  any  process  civil  or  criminal  authorising  the 
arrest  of  any  person  who  is  on  board  such  ship  is  executed  against  that 
person  the  following  provisions  of  this  section  shall  be  observed ;  that  is 
to  say, — 

(a)  Exempted  mail  ships  to  which  the  section  applies  are  ships  whether  British  or 
foreign  the  owners  of  which  have  giren  secnrity  to  the  satisfaction  of  the  High  Gout 
for^the  purposes  of  the  Mail  Ships  Act,  1891,  in  accordance  with  sect  3  of  the  Act 
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(a,)  written  notice  of  the  intention  to  arrest  a  person  who  is,  or  is  51  &  65  Yior. 
suspected  to  be,  on  board  the  ship,  stating^  the  hoar  at  which,  if        ^  81* 
necessary,  the  ship  will  be  searched,  shall,  if  it  is  a  ship  of  a     ..  "T^. 
foreign  State  and  there  is  at  the  port  a  consulate  of  that  State,     ^^.^  li^^, 
be  left  at  the  consulate,  addressed  to  the  consular  officer :  J — 

(b,)  it  shall  be  the  duty  of  the  master  upon  demand,  if  the  said  person 

is  on  board  his  ship,  to  enable  the  proper  officer  to  arrest  him  : 
(c.)  if  the  officer  is  unable  to  arrest  the  said  person  he  may,  but  if  it  is 
a  foreign  ship  only  after  the  expiration  of  such  time  after  notice 
was  left  at  the  consulate  as  is  specified  in  the  convention,  search 
the  ship  for  such  person,  and  if  he  is  found  may  arrest  him. 
(2.)  The  ship  may  be  delayed  for  the  purposes  of  this  section  for  the 
time  specified  in  the  convention,  but  not  for  any  longer  time. 

(3.)  If  the  master  of  a  ship  refuses  to  permit  a  search  of  the  ship  in 
accordance  with  this  section,  any  officer  of  customs  may  detain  the  ship, 
and  such  master  shall  be  liable  to  a  fine  of  five  hundred  pounds. 

(4.)  This  section  shall  apply  to  the  arrest  of  the  master  in  like  manner 
as  in  the  case  of  any  other  person. 

6.  (1.)  Where  the  convention  with  a  foreign  State  provides  that  any  Application  of 
provisions  of  the  convention  similar  to  those  contained  in  this  Act  shall  in  ^}  ^  public 
any  cases  apply  to  a  public  ship  of  a  foreign  State  when  employed  as  a      '^ 
mail  ship,  it  shall  be  lawful  for  Her  Majesty  the  Queen  to  agree  that  the 
like  provisions  shall  apply  to  a  public  ship  of  Her  Majesty  in  the  like 
cases  when  employed  as  a  mail  ship,  and  to  give  effect  to  such  agreement. 
(2.)  An  Order  in  Council  applying  this  Act  as  regards  a  Convention 
with  a  foreign  State  may,  if  it  seems  to  Her  Majesty  in  Council  to  be 
consistent  with  the  convention  so  to  do,  apply  this  Act  as  regards  a  public 
ship  of  that  foreign  State  when  employed  as  a  mail  ship  in  the  casee 
authorised  by  the  convention,  and  this  Act  shall  apply  accordingly,  as  if 
such  ship  were  an  exempted  mail  ship  belonging  to  a  private  owner,  and 
any  person  may  be  arrested  on  board  such  ship  accordingly. 

9.  In  this  Act—  Definitions. 

The  expression  ''mail  bag"  means  a  mail  of  letters,  or  a  box,  or 
parcel,  or  any  other  envelope  in  which  post  letters  within  the 
meaning  of  the  Acts  relating  to  the  Post  Office,  are  conveyed ; 

The  expression  "  subsidy  **  includes  a  payment  for  the  performance  of  a 
contract ; 

The  expression  "  master  of  a  ship  "  includes  any  person  in  charge  of  a 
ship,  whether  conomander,  mate,  or  any  other  person ; 

The  expression  '*  ship  of  a  foreign  State  "  means  a  ship  entitled  to  sail 
under  the  fiag  of  a  foreign  State ; 

The  expression  "arresting  authority  **  means  any  court,  authority,  or 
officer  having  power  to  arrest  or  detain  a  ship,  or  to  arrest  a  person 
on  board  a  ship,  or  to  order  such  arrest  or  detention,  or  to  order  the 
execution  of  any  process,  civil  or  criminal,  for  the  arrest  of  a  person 
on  board  any  ship  ; 

The  expression  "  postal  officer "  means  any  person  employed  in  the 
business  of  the  Post  Office  of  the  United  Kingdom  or  a  British 
possession  or  foreign  State,  as  the  case  may  be,  whether  employed  by 
the  Postmaster-General,  or  the  chief  of  the  Post  Office  of  the 
foreign  State  or  by  any  person  under  him,  or  on  behalf  of  any  such 
Post  Office. 

10.  This  Act  may  be  cited  as  "  The  Mail  Ships  Act,  1891."  S****^  *»"^ 
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54  &  65  ViOT. 
a  81. 

Aiail  8Mp8 
Act,  1891, 


SCHEDULE. 

BSITISH    POB8lfl8ION8    TO  WKIOH  AOT  18  APPLIOABLI    ONLY    UPON 

ADHBRINa  TO  CONyBNTION. 


British  India. 
Dominion  of  Canada. 
Newfonndland. 
New  South  Wales. 
Victoria. 
South  Australia. 


Western  Australia. 

Queensland. 

Tasmania. 

New  Zealand. 

Cape  of  Oood  Hope. 

Natal. 


Penalty  for 

hawking 

stamps. 


Certain 
ofFenoes  in 
relation  to 
dies  and 
stamps  pro- 
vided hy 
Commis- 
sioners to  be 
felonies. 


STAMP  DUTIES  MANAGEMENT  AOT,  1891. 

54  &  55  YiOT.  OAF.  88. 

An  Act  to  eonaolidate   the  Law  relating  to  the  Management  of  Stamp 

DiUiea.—\2l8t  July,  1891.] 

6.  (1.)  If  any  person,  whether  licensed  to  deal  in  stamps  or  not,  hawks 
or  carries  aboat  for  sale  or  exchange,  any  stamps,  he  shall  in  addition  to 
i^ny  other  fine  or  penalty  to  which  he  may  be  liable  incnr  a  fine  of  twenty 
pounds. 

(2.)  In  default  of  pajrment  of  the  fine,  on  summary  conyiction  the 
offender  shall  be  imprisoned  for  any  term  not  exceeding  two  months. 

(3.)  All  stamps  which  are  found  in  the  possession  of  the  offender  shall 
be  forfeited,  and  shall  be  delivered  to  the  Commissioners,  to  be  disposed 
of  as  they  think  fit. 

(4.)  Any  person  may  arrest  a  person  found  committing  an  offoioe 
against  this  section,  and  take  him  before  a  justice  having  jurisdiction 
where  the  offence  is  committed,  who  shall  hear  and  determine  the  matter. 

Offences  relating  to  Stands. 

18.  Every  person  who  does,  or  causes  or  procures  to  be  done,  or  know- 
ingly aids,  abets,  or  assists  in  doing,  any  of  the  acts  following ;  that  is  to 
say, 

(1.)  Forges  a  die  or  stamp ; 

(2.)  Prints  or  makes  an  impression  upon  any  material  with  a  forged 

die; 
(8.)  Fraudulently  prints  or  makes  an  impression  upon  any  material 

from  a  genuine  die ; 
(4.)  Fraudulently  cuts,  tears,  or  in  any  way  removes  from  any  material 

any  stamp,  with  intent  that  any  use  should  be  made  of  such 

stamp  or  of  any  part  thereof  ; 
(5.)  Fraudulently  mutilates  any  stamp  with  intent  that  any  ase  should 

be  made  of  any  part  of  such  stamp ; 
(6.)  Fraudulently  fixes  or  places  upon  any  material  or  upon  any  stamp, 

any  stamp  or  part  of  a  stamp  which,  whether  fraudulently  or  not, 

has   been  cut,  torn,  or  in  any  way  removed   from  any  other 

material,  or  out  of  or  from  any  other  stamp  ; 
(7.)  Fraudulently    erases    or   otherwise    either    really   or  apparently 

removes  from  any  stamped  material  any  name,  sum,  date,  or  other 

matter  or  thing  whatsoever  thereon  written,  with  the  intent  that 

any  use  should  be  made  of  the  stamp  upon  such  material ; 
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(8.)  Knowingly  Bells  or  exposes  for  sale  or  niters  or  uses  any  forged  54  &  65  Yior. 
stamp,  or  any  stamp  which  has  been  fraudulently  printed  or        o,SS. 
impressed  from  a  genuine  die ;  ^        jDm/'m 

(9.)  Knowingly,  and  without  lawful  excuse  (the  proof  whereof  shall  lie   Management 
on  the  person  accused)  has  in  his  possession  any  forged  die  or    Act,  1891, 
stamp  or  any  stamp  which  has  been  fraudulently  printed  or         -— — 
impressed  from  a  genuine  die,  or  any  stamp  or  part  of  a  stamp 
which  has  been  fraudulently  cut,  torn,  or  otherwise  removed 
from  any  material,  or  any  stamp  which  has  been  fraudulently 
mutilated,  or  any  stamped  material  out  of  which  any  name,  sum, 
date,  or  other  matter  or  thing  has  been  fraudulently  erased  or 
otherwise  either  really  or  apparently  removed, 
shall  be  guilty  of  felony,  and  shall  on  conviction  be  liable  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years,  or  to  be 
imprisoned  with  or  without  hard  labour  for  any  term  not  exceeding  jtwo 
years. 

14.  Every  person  who  without  lawful  authority  or  excuse  (the  proof  Making  paper 
whereof  shall  lie  on  the  person  accused)  in  inntation 

(a.)  makes  or  causes  or  procures  to  be  made,  or  aids  or  assists  in  ^  ^JS^  ^""^ 
making,  or  knowingly  has  in  his  custody  or  possession,  any  paper  daties. 
in  the  substance  of  which  shall  appear  any  words,  letters,  figures, 
marks,  lines,  threads,  or  other  devices  peculiar  to  and  appearing 
in  the  substance  of  any  paper  provided  or  used  by  or  under  the 
direction  of  the  Commissioners  for  receiving  the  impression  of 
any  die,  or  any  part  of  such  words,  letters,  figures,  marks,  lines, 
threads,  or  other  devices,  and  intended  to  imitate  or  pass  for  the 
same ;  or 
(b.)  causes  or  assists  in  causing  any  such  words,  letters,  figures,  marks, 
lines,  threads,  or  devices  as  aforesaid,  or  any  part  of  such  words, 
letters,  figures,  marks,  lines,  threads,  or  other  devices,  and  intended 
to  imitate  or  pass  for  the  same,  to  appear  in  the  substance  of  any 
paper  whatever, 
shall  be  guilty  of  felony,  and  shall  on  conviction  be  liable  to  be  kept 
in  penal  servitude   for  any  term  not   exceeding   seven  years  or  to  be 
imprisoned  with  or  without  hard  labour  for  any  term  not  exceeding  two 
years. 

15.  Every  person  who  without  lawful  authority  or  excuse  (the  proof  Posseasion  of 
whereof  shall  lie  on  the  person  accused)  purchases  or  receives  or  knowingly  WPfh  platoi, 
has  m  his  custody  or  possession —  J^^,  g^^mp 

(a.)  any  paper  manufactured  and  provided  by  or  under  the  direction  of  duties, 
the  Commissioners,  for  the  purpose  of  being  used  for  receiving 
the  impression  of  any  die  before  such  paper  shall  have  been  duly 
stamped  and  issued  for  public  use ;  or 
(6.)  any  plate,  die,  dandy-roUer,  mould,  or  other  implement  peculiarly 
used  in  the  manufacture  of  any  suck  paper, 
shall  be  guilty  of  a  misdemeanour,  and  shall  on  conviction  be  liable  to 
be  imprisoned  with  or  without  hard  labour  for  any  term  not  exceeding 
two  years. 

16.  On  information  given  before  a  justice  upon  oath  that  there  is  just  ProceediDgs 
cause  to  suspect  any  person  of  being  guilty  of  any  of  the  offences  afore-  for  detection 
said,  such  justice  may,  by  a  warrant  under  his  hand,  cause  every  house,  °?  '^'JP^ 
room,  shop,  building,  or  place  belonging  to  or  occupied  by  the  suspected   ^^^ 
person,  or  where  he  is  suspected  of  being  or  having  been  in  any  way 

engaged  or  concerned  in   the  commissioii  of  any  such  offence,  or  of 


XXXll  APPBNDIX. 

54  &  65  Vicr.  secreiiDg  any  maohinery,  implements,  or  utensils  applicable  to  the  oom- 

c.  88.        mission  of  any  such  offence,  to  be  searchecl,  and  if  upon  sach  search  any 

o,        2>M|'     ^^  ^^®  ^^^^  several  matters  and  things  are  found,  the  same  may  be  seized 

Managemeni  ^^^  carried  away,  and  shall  afterwards  be  delivered  over  to  the  Gom- 

Act,  1891.     missioners. 

— 7"  17.  (1.)  Any  justice  having  jurisdiction  in  the  place  where  any  stamps 

f^T^^^^  are  known  or  supposed  to  be  concealed  or  deposited,  may,  upon  reasonable 
of  stamps  suspicion  that  the  same  have  been  stolen  or  fraudulently  obtained,  issue 
stolen  or  his  warrant  for  the  seizure  thereof,  and  for  apprehending  and  bringing 

obtained  before  himself  or  any  other  justice  within  the  same  jurisdiction  the  person 

frandttleniiy.  -  ^  whose  possession  or  custody  the  stamps  may  be  found,  to  be  dealt  with 
according  to  law. 

(2.)  If  the  person  does  not  satisfactorily  account  for  the  possession  of 
the  stamps,  or  it  does  not  appear  that  the  same  were  purchased  by  him 
at  the  chief  ofiSce  or  at  one  of  the  head  offices,  or  from  some  person  duly 
appointed  to  sell  and  distribute  stamps,  or  duly  licensed  to  deal  in  stamps, 
the  stamps  shall  be  forfeited,  and  shall  be  delivered  over  to  the  Commis- 
sioners. 

(3.)  Provided  that  if  at  any  time  within  six  months  after  the  delivery 
any  person  makes  out  to  the  satisfaction  of  the  Conmiissioners  that  any 
stamps  so  forfeited  were  stolen  or  otherwise  fraudulently  obtained  £n»n 
him,  and  that  the  same  were  purchased  by  him  at  the  chief  office  or  one 
of  the  head  offices,  or  from  some  person  duly  appointed  to  sell  and  dis- 
tribute stamps,  or  duly  licensed  to  deal  in  stamps,  such  stamps  may  be 
delivered  up  to  him. 
Licensed  jg.  (1.)  If  any  forged  stamps  are  found  in  the  possession  of  any  person 

poneBsion  of  ^PP^^^^^  ^^  sell  and  distribute  stamps,  or  being  or  having  been  lioensed 
forged  stamps  to  deal  in  stamps,  that  person  shall  be  deemed  and  taken,  unless  the 
to  be  pre-  contrary  is  satisfactorily  proved,  to  have  had  the  same  in  his  poesessian 
snmed  guilty  Imowing  them  to  be  forged,  and  with  intent  to  sell,  use,  or  utter  them, 
issho^^"^  and  shall  be  liable  to  the  punishment  imposed  by  law  upon  a  person 
selling,  using,  uttering,  or  having  in  possession  forged  stamps  knowing  the 
same  to  be  forged. 

(2.)  If  the  Commissioners  have  cause  to  suspect  any  such  person  of 
having  in  his  possession  any  forged  stamps,  they  may  by  warrant  under 
their  hands  authorise  any  person  to  enter  between  the  hours  of  nine  in 
the  morning  and  seven  in  the  evening  into  any  house,  room,  shop,  or 
building  of  or  belonging  to  the  suspected  person,  and  if  on  demand  of 
admittance,  and  notice  of  the  warrant,  the  door  of  the  house,  room,  shop^ 
or  building,  or  any  inner  door  thereof,  is  not  opened,  the  authorised 
person  may  break  open  the  same  and  search  for  and  seize  any  stamps  that 
may  be  found  therein  or  in  the  custody  or  possession  of  the  suspected 
person. 

(3.)  All  officers  of  the  peace  are  hereby  required,  upon  request  by  any 
person  so  authorised,  to  aid  and  assist  in  the  execution  of  the  warrant. 
(4.)  Any  person  who — 

(a.)  Refuses  to  permit  any  such  search  or  seizure  to  be  made  as  afore- 
said: or 
(b,)  Assaults,  opposes,  molests,  or  obstructs  any  person  so  authorised  in 
the  due  execution  of  the  powers  conferred  by  this  section,  or  any 
person  acting  in  his  aid  or  assistance, 
and  any  officer  of  the  peace  who  upon  any  such  request  as  aforesaid, 
refuses  or  neglects  to  aid  and  assist  any  person  so  authorised  in  the  due 
execution  of  his  powers,  shall  incur  a  fine  of  fifty  pounds. 


•  •• 
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19.  Where  stamps  are  seized  under  a  warrant,  tHe  person  authorised  by  54  ft  56  Yior. 
the  warrant  shall,  if  required,  give  to  the  person  in  whose  custody  or        <'•  38. 
possession  the  stamps   are  found  an  acknowledgment  of  the  number,  o.    ~~n»^£«. 
particulars,  and  amount  of  the  sbamps,  and  permit  the   stamps  to  be   M^agemmt 
marked  before  the  removal  thereof.  Act^  1891. 

20.  Every  person  who  by  any  writing  in  any  manner  defaces    any         

adhesive  stamp  before  it  is  used  shall  incur  a  fine  of  five  pounds :  ^^?  **'  P^^ 
Provided  that  any  person  may  with  the  express  sanction  of  the  Gommis-  ^mpf  are 
sioners,  and  in  conformity  with  the  conditions  which  they  may  prescribe,  seized, 
write  upon  or  otherwise  appropriate  an  adhesive  stamp  before  it  is  used  As  to  deface. 
for  the  purpose  of  identification  thereof.  ?®"  stom*^'^* 

21.  Any  person  who  practises  or  is  concerned  in  any  fraudulent  act,  pjj^ty^or* 
contrivance,  or  device,  not  specially  provided  for  by  law,  with  intent  to  fraads  ia 
defraud  Her  Majesty  of  any  duty,  shall  incur  a  fine  of  fifty  pounds.  relation  to 

27.  In  this  Act,  unless  the  context  otherwise  requires,—  n*fi^  >i 

The  expression   *' Oommissioners "  means  Oommissioners  of    Inland    ^  ^  ^^' 
Bevenue : 

The  expression  "  officer ''  means  officer  of  Inland  Bevenue  : 

The  expression  "chief  office  "  means  chief  office  of  Inland  Bevenue : 

The  expression  "head  offices  **  means  the  head  offices  of  Inland  Bevenue 
in  Edinburgh  and  Dublin  : 

The  expression  "duty"  means  any  stamp  duty  for  the  time  being 
chargeable  by  law : 

The  expression  "  material  **  includes  every  sort  of  material  upon  which 
words  or  figures  can  be  expressed  : 

The  expression  "  instrument "  includes  every  written  document : 

The  expression  "die"  includes  any  plate,  type,  tool,  or  implement 
whatever  used  under  the  direction  of  the  Oommissioners  for  express- 
ing or  denoting  any  duty,  or  rate  of  duty,  or  the  fact  that  any 
duty  or  rate  of  duty  or  penalty  has  been  paid,  or  that  an 
instrument  is  duly  stamped,  or  is  not  chargeable  with  any  duty 
or  for  denoting  any  fee,  and  also  any  part  of  any  such  plate, 
^ypOy  tool,  or  implement : 

The  expressions  "  forge "  and  "  forged "  include  counterfeit  and 
counterfeited : 

The  expression  *<  stamp  "  means  as  well  a  stamp  impressed  by  means 
of  a  die  as  an  adhesive  stamp  for  denoting  any  duty  or  fee  : 

The  expression  '^  stamped"  is  applicable  as  well  to  instruments  and 
material  impressed  with  stamps  by  means  of  a  die  as  to  instruments 
and  material  having  adhesive  stamps  affixed  thereto  : 

The  expressions  "executed"  and  "execution,"  with  reference  to 
instruments  not  under  seal,  mean  signed  and  signature : 

The  expression  "justice"  means  justice  of  the  peace. 

29.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  Commenoe. 
thousand  eight  hundred  and  ninety-two.  ment 

30.  This  Act  may  be  cited  as  "  The  Stamp  Duties  Management  Act,  Short  title. 
1891." 
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PENAL  SERVITUDE  ACT,  1891. 

54  &  55  Vict,  cap,  69.] 

An  Act  to  amend  the  Law  relating  to  Penal  Servitude  and  the  Prevention 

of  Crime. — [hth  August^  1891.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  ihe  same, 

as  follows : 

Amendment        j^  ^j^  Where  under  any  enactment  in  force  when  this  section  comes 

term^of  penal  ^^^  operation  a  court  has  power  to  award  a  sentence  of  penal  servitade* 

ctervitudo  and  the  sentence  may,  at  the  discretion  of  the  court,  be  for  any  period  not 

as  to  sentences  less  than  three-  years,  and  not  exceeding  either  five  years,  or  any  greats' 

of  imprison-    period  authorised  by  the  enactment. 

S'^&  28  Vict        ^'^  Where  under  any  Act  now  in  force  or  under  any  future  Act  a  court 

c.  47.  *  is  empowered  or  required  to  award  a  sentence  of  penal  servitude^  the 

court  may  in  its  discretion,  unless  such  future  Act  otherwise  provides, 

award  imprisonment  for  any  term  not  exceeding  two  years^   with  or 

without  hard  labour. 

(3.)  Section  two  of  the  Penal  Servitude  Act,  1864,  is  hereby  repealed 
with  respect  to  any  sentence  awarded  after  the  date  at  which  tlus  section 
comes  into  operation. 
Amendment  2.  (1.)  Any  constable  may  take  into  custody  without  warrant  any 
apprehension  ^^^^^^  ^^  *  licence  under  the  Penal  Servitude  Acts,  or  any  person  under 
of  licensees  ^^^  supervision  of  the  police  in  pursuance  of  the  Prevention  of  Grimes 
and  super-  Act,  1871,  whom  he  reasonably  suspects  of  having  committed  any  offence^ 
^!f ?^^  and  may  take  him  before  a  court  of  summary  jurisdiction  to  be  dealt  with 

c  mi      **  accordmg  to  law. 

27  &  28  Vict.  (^O  ^7  convict  may  be  convicted  before  a  court  of  summaiy  jniit- 
c.  47.  diction  of  an  offence  against  section  three  of  the  Prevention  of  Grimes 

Act,  1871,  although  he  was  brought  before  the  court  on  some   other 
charge  or  not  in  manner  provided  by  that  section. 

(3.)  Section  six  of  the  Penal  Servitude  Act,  1864,  is  hereby  repealed. 
Power  to  3.  (1.)  Where  an  offender  is,  under  section  nine  of  the  Penal  Servitude 

Poites  0?^^**  Act,  1864,  undergoing,  or  liable  to  undergo,  a  term  of  penal  servitude  in 
nnexpirod  consequence  of  the  forfeiture  or  revocation  of  a  licence  granted  in  pnr- 
terms—  suance  of  the  Penal  Servitude  Acts,  Her  Majesty  may  grant  a  Uoenee  to 

27  &  28  Vict,  the  offender  in  like  manner  as  if  the  forfeiture  or  revocation  of  the 
^'  ^^'  former  Hcence  were  a  sentence  of  penal  servitude  which  the  offender  is 

likely  to  undergo. 

(2.)  Where  a  person  is  sentenced  on  any  conviction  to  a  term  of  penal 
servitude,  and  by  virtue  of  the  same  conviction  his  licence  is  forfeited, 
the  term  for  which  he  is  sentenced,  together  with  the  term  which  he  is 
required  further  to  undergo  under  the  said  section  shall,  for  all  purposes 
of  the  Penal  Servitude  Acts  relating  to  licences,  be  deemed  to  be  one 
term  of  penal  servitude,  and  those  Acts  shall  apply  as  if,  on  conviction 
of  the  offence,  the  offender  had  been  sentenced  to  Ihe  combined  term. 

(3.)  In  section  nine  of  the  Penal  Servitude  Act,  1864,  the  words  "on 
indictment  of  any  offence  "  shall  be  substituted  for  the  words  ''of  any 
indictable  offence,"  and  in  Schedule  A  to  the  said  Act  the  words  ''  <» 
indictment  of  some  offence  "  shall  be  substituted  for  the  words  "of 
indictable  offence." 
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4.  (1.)  Sections  five  and  eight  of  the  Prevention  of  Crimes  Act,  1871,  54  &  55  Vicr. 
and  section  two  of  the  Prevention  of  Grimes  Act,  1879  (which  recites        o-  6^- 
and  refers  to  those  sections),  shall  have  effect  as  if  the  following  sub-    p   ~7T    . 
stitutions  had  been  made  in  the  said  sections  five  and  eight ;  that  is  i^^^  Act  1891 . 
to  say,  — L 

(a.)  As  if  for  the  words  ''  and  whenever  he  changes  his  residence  from  Amendment 
one  police  district  to  another  shall  notify  such  change  of  residence  of  Uw  as  to 
to  the  chief  officer  of  police  of  the  police  district  which  he  is  J^**^^^'/*'*" 
leaving,  and  to  the  chief  officer  of  police  of  the  police  district  ^^^^  y^y 
into  which  he  goes  to  reside  "  occurring  in  each  section  there  had  licensees  and 
been  substituted  in  each  section  the  following  words :  supervisees  — 

"  and  whenever  he  is  about  to  leave  a  police  district  he  shall  *^  *  *^  ^'®*' 
notify  such  his  intention  to  the  chief  officer  of  police  of  that  district,    '     ' 
stating  the  place  to  which  he  is  going,  and  also,  if  required,  and, 
so  far  as  is  practicable,  his  address  at  that  place,  and  whenever 
he  arrives  in  any  police  district  he  shall  forthwith  notify  his 
place  of  residence  to  the  chief  officer  of  police  of  such  last- 
mentioned  district ;  "  and 
(5.)  As  if  for  the  words  in  section  five,  from  ''  If  any  holder  "  to  the 
end  of  the  section,  and  for  the  words  in  section  eight,  from  "  If 
any  person  "  to  the  end  of  the  section,  there  had  been  substi- 
tuted in  each  section  the  following  words  :— ' 

'^  If  any  person  to  whom  this  section  applies  fails  to  comply 

with  any  of  the  requisitions  of  this  section,  he  shall,  in  any  such 

case,  be  guilty  of  an  offence  against  this  Act,  unless  he  proves  to 

the  satisfaction  of  the  court  before  whom  he  is  tried,  either  that 

being  on  a  journey  he  tarried  no  longer  in  the  place,  in  respect  of 

which  he  is  charged  with  failing  to  notify  his  place  of  residence, 

than  was  reasonably  necessary,  or  that  otherwise  he  did  his  best 

to  act  in  confomdty  with  the  law ;  and  on  conviction  of  such 

offence  it  shall  be  lawful  for  the  court  in  its  discretion  either  to 

forfeit  his  licence,  or  to  sentence  him  to  imprisonment  with  or 

without  hard  labour  for  a  term  not  exceeding  one  year/' 

(2.)  Her  Majesty  may,  by  order  under  the  hand  of  a  Secretary  of  State, 

remit  any  of  the  requirements  of  sections  five  and  eight  of  the  Prevention 

of  Grimes  Act,  1871,  either  generally  or  in  the  case  of  any  holder  of  a 

licence  or  person  subject  to  the  supervision  of  the  police. 

5.  The  provisions   of  the  Penal  Servitude  Act,  1864,  applying  to  a  Amendment 
licence  in  the  form  set  forth  in  Schedule  A.  to  that  Act,  shall  apply  also  of  27  &  28 
to  a  licence  in  any  other  form  for  the  time  being  authorised  by  section  ^^^|*  ^*  ^7, 
ten  of  that  Act.  "*•  *»  ®- 

6.  A  person  who  has  been  convicted  on  indictment  of  a  crime  within  Extension  of 
the  meaning  of  the  Prevention  of  Grimes  Act,  1871,  and  against  whom  a  34  &  85  Vict. 
previous  conviction  of  such  crime  is  proved  shall,  ®'  ^^^»  "•  '^• 

(a.)  if  the  second  sentence  is  to  a  term  of  imprisonment,  then  at  any 
time  within  seven  years  after  the  expiration  of  the  sentence ; 
and 
(b.)  if  the  second  sentence  is  to  a  term  of  penal  servitude,  then  whilst 
at  large  on  licence  under  that  sentence,  and  also  at  any  time 
within  seven  years  after  the  expiration  of  the  sentence, 
be  guilty  of  an  offence  against  the  Prevention  of  Crimes  Act,  1871, 
under  the  circumstances  stated  in  section  seven  of  that  Act  or  any  of 
them,    and  may   be  taken  into  custody  in  manner  provided  by   that 
section. 

c  2 
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64  &  55  YiOT.      7.  Section  four  of  the  Act,  passed  in  the  fifth  year  of  the  reign  of  King 

0.  69.        GFeoTge  the  Foorth,  chapter  eighty-three,  intituled  *'  An  Act  for   tha 

P   T^^rvi    P^^^sl^^®^^  of  ^^^  <^d  disorderly  persons  and  rogues  and  ragabonds  in 

tude  Act  1891.  ^^^  P^  ^^  Great  Britain  called  England,"  as  amended  by  section  fifteen 

— L      '  of  the  Prevention  of  Grimes  Act,  1871,  shall  be  read  and  constmed  as  if 

Amendment     the  provisions  applying  to  snspected   persons  and  reputed  thieres  £re- 

^'  fo^^j^'     qnenting  the  places  and  with  the  intent  therein  described,  applied  also  to 

84  ft  85  Yiot  ^^^^  snspected  person  or  reputed  thief  loitering  about  or  in  any  of  ihe 

c.  112,  8. 15,    said  places  and  with  the  said  intent. 

as  to  rogues  8.  The  Secretary  of  State  may  make  regulations  as  to  the  meaauring 
and  vftga-  ^^d  photographing  of  all  prisoners  who  may  for  the  time  being  be  oon- 
RoffiOationB  ^^^^  ^  ^^7  prison ;  and  idl  the  provisions  of  section  six  of  ^the  Preven- 
aa  to  mea-  ^^on  of  Crimes  Act,  1871,  with  respect  to  the  photographing  of  priaonoa 
Bnring  and  shall  apply  to  any  regulations  as  to  measuring  made  in  pursuance  of  this 
photographing  section.  All  regulations  made  under  this  section  shall  be  laid  befom 
of  pruonera.  ^^^^^  Houses  of  Parliament  as  soon  as  practicable  after  they  are  made. 
Sc^tiL^d  Md***  9.  The  powers  of  the  Secretary  of  State  under  this  Act  shall  bo  exer- 
Ireland.  c\b^  as  to  Scotland  by  the  Secretary  for  Scotland,  and  as  to  Ireland  fay 

the  Lord  Lieutenant. 
Application  of      10.  Any  person  convicted  in  the  Channel  Islands  or  the  Isle  of  Man 
penal  servi-      of  an  offence  for  which  he  is  sentenced  to  penal  servitude  may  be  eon- 
yUiomi^        fined,  removed,  and  otherwise  dealt  with  in  the  same  place  and  manner 
Channel  ^  ^^  ^^  ^^  ^>^  convicted  in  the  United  Kingdom. 

Islands  and  11.  This  Act  may  be  cited  as  '*  The  Penal  Servitude  Act,  1891,"  and 

Isle  of  Man.     this  Act  and  the  Penal  Servitude  Acts,   1858,  1857,  and  1864,  may  be 
16  &*17  vi^    cited  collectively  as  "  The  Penal  Servitude  Acts,  1853  to  1891,"  and 
o.  99— 20&  21  ^  ^^  ^^  referred  to  as  '*  The  Penal  Servitude  Acts." 
Vict  c.  8— 

27  &  28  Vict. 

c.  47.  


MAEKETS  AND  PAIRS  (WEIGHING  OF  CATTLE)  ACT,  1891. 

54  &  55  ViOT.  CAP.  70, 

An  Act  to  arnend  the  Markets  and  Fairs  {Weighing  of  Cattle)  Act,  1887. 

—[5^  August,  1891.] 

to*wa^*ht^d  ^'  ^^'^  ^^®  market  authority  of  every  market  and  fair  held  in  any  of 
sairof^cattle.  ^^®  places  mentioned  in  the  schedule  to  this  Act  shall  send  to  the  Board 
of  Agriculture  returns,  at  such  intervals,  and  in  such  form  and  with  sudi 
particulars  as  the  Board  of  Agriculture  by  order  prescribe,  showing;  so 
far  as  the  market  authority  can  ascertain  the  same,  the  number  of  cattie 
entering  and  the  number  and  weight  of  cattle  weighed  at  the  market  or 
fair,  and  the  price  of  the  cattle  sold  thereat.  Such  market  authority  may, 
for  the  purpose  of  making  a  prescribed  return,  cause  any  cattle  whidi 
have  been  sold  at  the  market  to  be  weighed  without  fee. 

(2.)  The  Board  of  Agriculture  shall  publish  the  returns  ao  sent,  or 
abstracts  thereof,  or  ezU'acts  therefrom,  in  such  manner  as  they  think 
most  expedient  for  the  information  of  the  public 

(8.)  If  a  market  authority  wilfully  makes  default  in  complying  with 
the  requirements  of  this  section,  it  shall  for  each  offence  be  ]iabb  on 
summary  conviction  to  a  fine  not  exceeding  twenty  pounds,  or  in  case  of 
a  continuing  offence  to  a  fine  not  exceediDg  ten  pounds  for  evexy  day 
during  whidi  the  offence  continues. 
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(4.)  If  any  person  makes  any  false  or  fraadaleni  statement  in  any  return  64  ft  65  Yior. 
made  in  pnrsnanoe  of  this  section  he  shall  be  guilty  of  a  misdemeanor.  o.  70. 

(6.)  The  Board  of  Agriculture  may  from  time  to  time  vary  or  add  to  j^  "TT  j 
the  list  of  places  in  the  schedule  to  this  Act.  Fairs  ( Weigh' 

4.  (1.)  An  auctioneer  shall  not,  unless  exempted  by  order  of  the  Board  ing  of  Cattle) 
of  Agriculture  from  the  requirement  of  this  section,  sell  cattle  at  any     Act,  1891. 
mart  where  cattle  are  habitually  or  periodically  sold,  unless  there  are  .     .7~~7       . 
provided  at  that  mart  similar  facilities  for  weighing  cattle  as  are  required  ^^a  auction 
by  the  principal  Act  and  this  Act  in  the  case  of  cattle  sold  at  a  market  or  marto. 

fair  to  which  the  principal  Act  applies. 

(2.)  Every  auctioneer  who  in  any  place  from  which  returns  are  required 
to  be  made  under  this  Act  sells  cattle  at  any  such  mart  as  aforesaid  shall, 
unless  exempted  as  aforesaid,  make  the  like  returns  to  the  Board  of  Agri- 
culture with  respect  to  cattle  entering,  weighed,  and  sold  at  that  mart 
as  are  required  by  this  Act  to  be  made  by  a  market  authority,  and  shall 
be  subject  to  the  like  penalty  for  making  any  false  or  fraudulent  state- 
ment in  such  return. 

(3.)  If  any  such  auctioneer  makes  default  in  compljdng  with  the 
requirements  of  this  section,  the  auctioneer,  or,  if  he  is  in  the  employment 
of  any  person,  the  person  by  whom  he  is  employed,  shall  for  each  ofiPence 
be  liable  on  summary  conviction  to  a  fine  not  exceeding  twenty  pounds, 
or  in  case  of  a  continuing  o£Fence  to  a  fine  not  exceeding  ten  pounds  for 
every  day  during  which  the  offence  continues. 

(4.)  This  section  shall  not  come  into  operation  until  the  first  day  of 
January  one  thousand  eight  hundred  and  ninety-two. 

5.  This  Act  shall,  in  its  application  to  Ireland,  be  construed  as  if  for  Application  to 
the  expression  "  the  Board  of  Agriculture  "  were  substituted  the  expres-  I»l*nd. 
sion  <*  the  Irish  Land  Commission." 

6.  This  Act  shall  be  construed  as  one  with  the  principal  Act,  and  may  Gonstmotion 
be  cited  as  the  Markets  and  Fairs  (Weighing  of  Cattle)  Act,  1891,  and  and  short  title, 
the    principal  Act  and  this  Act  may  be   cited  together  as  the  Markets 

and  Fairs  (Weighing  of  Cattle)  Acts,  1887  and  1891. 


SCHEDULE. 

EMOLiMD. 

Ashf  ord.  London  (Metropolitan  Cattle  Market) 

Birmingfaam.  Newcastle-on-Tjne. 

Bristol.  Norwich. 

Leioester.  Salford. 

Leeds.  Shrewsbnry. 

Lincoln.  Wakefield. 

Liverpool  (Stanley  Market).  York. 

SOOILAIID. 

Aberdeen.  Glasgow. 

Dnndee.  Perth. 

Edinburgh. 

Ibxlahd. 

Belfast  DnbUn. 

Cork. 
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STATUTES    AND    PARTS    OP    STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 

PASSED  m  THE   SESSION  OF  PARLIAMENT  OF  1892. 


POLICE  RETUENS  ACT,  1892. 

55  &  56  VioT.  CAP.  88. 

An  Act  to  alter  the  period  for  which  certain  Police  Returns  tare  required  to 

be  made, — [27th  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : 

1.  The  annual  statement  required  by  section  fourteen  of  the  Goxmtj 
as  townnS     ^^  Borough  Police  Act,  1856,  shall  be  made  for  each  calendar  year,  and 
police  retoms  ^^^^^  ^  transmitted  to  one  of  Her  Majesty's  principal  Secretaries  of  Staie 
—19  & 20      .as  soon  as  may  be  after  the  termination  of  that  year. 
Vict.  c.  69.  2.  This  Act  shall  come  into  operation  on  the  first  day  of  Jannaiy  one 

Commence-      thousand  eight  hundred  and  ninety-three. 
Short  title.  ^*  ^^^  ^^^  ^^7  ^®  ^^^^  *^  "  ^^  Police  Eetums  Act,  1892." 


Amendment 


Definition. 


PersoDB 
obstrncting  or 
intimidating 
witnesses 
guilty  of  mis* 
demeanour. 


WITNESSES  (PUBLIC  INQUIEIES)  PEOTEOTION  ACT,  1892. 

55  &  56  Vict.  cap.  64. 

An  Act  for  the  better  Protection  of  Witneaaea  giving  Evidence  before  a»^ 
Eoycd  Commission  or  any  Committee  of  either  House  of  Parliamad,  or 
on  other  Public  Inquiries, — [28iA  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  In  this  Act  the  word  *'  inquiry  *'  shall  mean  any  inquixy  held  under 
the  authority  of  any  Boyal  Commission  or  by  any  conmiittee  of  either 
House  of  Parliament,  or  pursuant  to  any  statutory  authority,,  whether  the 
evidence  at  such  inquiry  is  or  is  not  given  on  oath,  but  shall  not  inclnde 
any  inquiry  by  any  court  of  justice. 

2.  Every  person  who  commits  any  of  the  following  acts,  that  is  to  say, 
who  threatens,  or  in  any  way  punishes,  damnifies,  or  injures,  or  attempts 
to  punish,  damnify,  or  injure,  any  person  for  having  given  evidence  upon 
any  inquiry,  or  on  account  of  the  evidence  which  he  has  given  upon  any 
such  inquiry,  shall,  unless  such  evidence  was  given  in  bad  faith,  be  guilty 
of  a  misdemeanour,  and  be  liable  upon  conviction  thereof  to  a  maximum 
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penalty  of  one  hundred  pounds,  or  to  a  maximum  imprisonment  of  three  55  Sc  56  Yior. 
months.  o.  64. 

3.  A  prosecution  for  any  o£Fence  under  this  Act  may  be  heard  and     -_r 
determined  by  a  court  of  summary  jurisdiction  under  the  Summary  Juris-       (Public 
diction  Acts,  provided  that  should  either  the  complainant  or  the  party     Inquiries) 
charged  object  to  the  case  being  dealt  with  summarily,  the  court  shall     Protection 
send  such  case  for  trial  to  the  quarter  sessions  or  assize,  or  in  cases     -4c/^1892. 
arising  within  the  metropolitan  area  to  the  Central  Criminal  Court.  Progecution  of 

4.  It  shall  be  lawful  for  any  court  before  which  any  person  may  be  offences. 
convicted  of  any  o£Fence  under  this  Act,  if  it  thinks  fit,  in  addition  to  Court  to  have 
sentence  or  punishment  by  way  of  fine  or  imprisonment,  to  condemn  such  po^®^  to 
person  to  pay  the  whole  or  any  part  of  the  costs  and  expenses  incurred  in  ^^^  compen- 
and  about  the  prosecution  and  conviction  for  the  o£Fence  of  which  he  aation  to  party 
shall  be  convicted,  and,  upon  the  application  of  the  complainant,  and  aggrieved, 
immediately  after  such  conviction,  to  award  to  complainant  any  sum  of 

money  which  it  may  think  reasonable,  having  regard  to  all  the  circum- 
stances of  the  case,  by  way  of  satisfaction  or  compensation  for  any  loss 
of  situation,  wages,  status,  or  other  damnification  or  injury  stiff ered 
by  the  complainant  through  or  by  means  of  the  offence  of  which  such 
person  shall  be  so  convicted,  provided  that  where  the  case  is  tried 
before  a  jury,  such  jury  shall  determine  what  amount,  if  any,  is  to 
be  paid  by  way  of  satisfaction  or  compensation. 

5.  The  amount  awarded  for  such  satisfaction  or  compensation,  together  Costs  and 
with  such  costs,  to  be  taxed  by  the  proper  officer    of   the  court,  shall  compensation 
be  deemed  a  judgment  debt   due  to  the  person  entitled  to  receive  the  ^°  ^®  *  ^y^^' 
same  from  the  person  so  convicted,  and  be  recoverable  accordingly. 

6.  In  the  application  of  this  Act  to  Scotland  the  following  modifica-  Application  to 
tions  shall  have  effect : —  Scotland. 

(1.)  A  court  of  summary  jurisdiction  means  the  sheriff. 

(2.)  If  the  complainant  or  the  party  charged,  as  in  section  three  of 
this  Act  mentioned,  objects  to  the  case  being  dealt  with  sum- 
marily, it  shall  be  sent  for  trial  by  the  sheriff  with  a  jury,  or 
by  the  High  Court  of  Justiciary,  as  Her  Majesty's  Advocate 
shall  direct. 

(3.)  Judgment  debt  means  a  civil  debt,  and  such  debt  may  be  recovered 
in  any  competent  court. 

7.  Nothing  in  this  Act  contained  shall   in  any  way  lessen  or  affect  Saving, 
any  power  or  privilege  possessed   by    either   House   of   Parliament,  or 

any  power  given  by  statute  in  the  premises. 

8.  This   Act  may  be  cited   as   "  The  Witnesses   (Public  Inquiries)  Short  title. 
Protection  Act,  1892." 


zl 
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STATUTES     AND     PARTS    OF     STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OP  PARLIAMENT  OF  1893. 


Conatables 
employed  on 
fire  daty  to 
be  deemed  to 
be  engaged  on 
police  duty. 

Borough 
police  may  be 
employed  as 
fire  brigade — 
10  ft  11  Vict 
0.  89. 


Power  to 

increase 

pension. 


POLICE  ACT,  1898. 

56  Vict.  cap.  10. 

An  Act  to  amend  the  Police  Acts, — [9th  June,  1898.]| 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  ilie 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  samei  as 
follows : 

1.  Where  a  constable  belonging  to  any  police  force,  in  pursaanoe  of  aoy 
general  or  special  direction  of  the  police  authority,  acts  as  a  fireman,  or 
assists  in  the  extinguishment  of  fire,  or  in  protecting  life  or  property  from 
fire,  such  constable  shall  be  deemed  for  the  purposes  of  the  Police  Ack^ 
1890,  to  be  in  the  execution  of  his  duty. 

2.  (1.)  The  council  of  a  borough  may  by  resolution  delegate  to  the 
watch  committee  its  powers  under  sections  thirty-two  and  thirty-thne 
of  the  Town  Police  Glauses  Act,  1847,  or  under  any  similar  enactments 
in  any  local  Act :  and  where  such  resolution]  has  been  passed,  the  watcb 
committee  may  employ  constables  wholly  or  partially  as  firemen : 

Provided  that  no  constable,  who  at  the  passing  of  this  Act  is  not 
employed  to  act  as  fireman  shall  be  employed  without  his  consent. 

(2.)  The  pay  of  constables  exclusively  so  employed,  and  the  allowances 
of  constables  partially  so  employed,  shall  be  defrayed  from*  the  fund  or 
rate  which  is  applicable  to  the  purposes  of  the  fire  brigade  or  fire  poEoe. 

(3.)  The  pensions  and  gratuities  granted  to  such  constables^  and  the 
allowances  and  gratuities  granted  to  their  widows  and  children  shall  be 
paid  out  of  the  police  pension  fund ;  but  the  council  shall  pay  from  ths 
fund  or  rate  applicable  to  the  purposes  of  the  fire  brigade  or  fire  police  \o 
the  police  pension  fund  such  contribution  as  the  Secretary  of  State  may, 
by  general  or  special  order,  determine  to  be  a  fair  contribution  in  respeel 
of  such  pensions,  gratuities,  and  allowances. 

3.  (1.)  Where  a  pension  is  in  pursuance  of  the  Police  Act,  1890, 
granted  to  the  constable  on  the  scale  applicable  to  partial  disability  for 
earning  a  livelihood,  the  police  authority  may,  within  three  years  from 
the  grant  of  the  pension,  if  satisfied  by  the  evidence  of  some  lega2|f 
qualified  medical  practitioner  or  practitioners  selected  by  the  poHoe 
authority  that  the  disability  attributable  to  the  injury  received  in  the 
execution  of  duty  has  become  total,  increase  the  pension  to  the  amoont 
allowed  by  the  provisions  of  the  scale  applicable  to  total  disability. 

(2.)  This  section  shall  apply  in  the  case  of  all  pensions  granted  eisoe 
the  commencement  of  the  Police  Act,  1890. 
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4.  The  proTisions  of  sab-section  two  of  section  thirteen  of  the  Police  56  Vioi.  a  10, 
Act,  1890,  shall  apply  to  any  constable  in  receipt  of  a  pension  who  is        - — ~ 
appointed  to  any  office  remunerated  oat  of  any  parochial,  district,  or  other        jgoft  ^'' 
rate.  

5.  A  police  aathority,  in  addition  to  the  powers  of  investments  con-  Amondment 
f erred  by  section  eighteen  of  the  Police  Act,  1890,  may  invest  the  capital  of  68  &  54 
of  the  pension  fond  in  debentures   or  mortgages  issued  or  made  by  a  ^'^^  ^' ^^* 
county  council  in  pursuance  of  the  powers  conferred  by  section  sixty-nine  Bztension  of 
sub-section  eight  of  the  Local  Qovemment  Act,  1888.  powers  of 

6.  In  schedule  LJCH)  (c)  of  the  Police  Act,  1890,  for  the  words  ("  where  invoBtment  of 
a  constable  has,  in  the  course  of  the  three  years  next  before  the  date  of  5*"*'°?  ^^^^' 

his  retirement  or  death  been  in  more  than  one  rank  ")  shall  be  substituted  ^f  ^^^  j 

the  words  (''  where  a  constable   at  the  date  of   his  retirement  or  death  68  &  5*4  Viet 
holds  a  rank  to  which  he  has  been  promoted  within  the   three  years  o.  45. 
previous.") 

7.  This  Act  shall  be  read  as  one  with  the  Police  Act,  1890,  and  nothing  Consimotlon 
in  this  Act  shall  interfere  with  or  diminish  the  powers  of  the  Secretary  of  **'  ^  ■"^ 
State,  under  section  seventeen  of  that  Act.  "^  °^* 

8.  (1.)  The  words  "any  mischief  by  fire  and  "  in  section  fourteen  of  Partial  repeal 
the  Town  Police  Clauses   Act,  1847,   are  hereby  repealed,  and  this  Act  ?f.^^  ^11 
shall  have  efiPect,  notwithstanding  anything  in  any  other  Act,  local  or  gQ^^Q^Q^'. 
general,  to  the  contrary.  meat  of  looal 

(2.)  Where  any  local  Act  or  order  contains  provisions  as  to  a  fire  brigade  Acta, 
or  fire  police,  the  Secretary  of  State  may  frame  and  submit  to  Parliament 
a  provisional  order  repealing  or  modifying  such  provisions  so  as  to  bring 
them  into  harmony  with  the  provisions  of  this  Act,  and  he  may  by  such 
order  unite  any  existiDg  fire  brigade  pension  fund  with  the  police  pension 
fund,  and  make  any  other  iidjustments  which  may  appear  to  him 
necessary  in  order  to  give  effect  to  this  Act. 

9.  This  Act  may  be  cited  as  "  The  Police  Act,  1893 ;"  and  the  Police  Short  title. 
Acts,  1839  to  1890,  and  this  Act  may  be  cited  together  as  **  The  Police 

Acts,  1839  to  1893. 


NOETH  SEA  FISHERIES  ACT,  1893. 

56  &  67  ViOT.  CAP.  17. 

An  Act  to  carry  into  effect  an  International  Convention  respecting  the 
Liquor  Traffic  in  the  North  Sea.—\2^th  June,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  The  Convention  set  out  in  the  schedule  to  this  Act  (hereinafter  Confirmation 
referred  to  as  the  scheduled  Convention)  is,  with  the  Protocol  thereto  of  Oonyention. 
annexed,  hereby  confirmed,  and  the  articles  thereof  shall  be  of  the  same 

force  as  if  they  were  enacted  in  the  body  of  this  Act. 

2.  If  within  the  North  Sea  limits  but  outside  territorial  waters  any  Penalty  for 
person  on  board  or  belonging  to  a  British  vessel  supplies  spirituous  liquors  snpplyiDg, 
to  any  person  on  board  or  belonging  to  a  sea  fishing  boat  he  shall  be  ezohaagiiig. 


liable—  ^y^  ^pjj^l^^ 


yH| 
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56  &  67  ViOT. 
dl7. 

North  Sea 

Fiaheries  Act, 

1898. 


Penalty  for 
purchasing 
spirits  by 
exchange  or 
otherwise. 


Penalty  for 
breach  of 
licence. 


Power  to 
make  regula- 
tions as  to 
licences  and 
other  matters. 


Enforcement 
of  Act — 
46  &  47  Vict. 
c.  22. 


Legal  prO' 
oeedings. 


Eyidence. 


(a)  if  the  liquors  are  supplied  in  exchange  for  any  article  not  belonging 
to  the  person  supplied,  to  a  fine  not  exceeding  fiftj  pounds,  or,  in 
the  discretion  of  the  court,  to  imprisonment  for  a  term  not  exceed- 
ing three  months,  with  or  without  hard  labour ;  and 
(5)  if  the  liquors  are  sold  otherwise  than  by  way  of  exchange  for  any 
such  article,  to  a  fine  not  exceeding  thirty  pounds,  or,  in  the  dis- 
cretion of  the  court,  to  imprisonment  for  a  term  not  exceeding 
three  months,  with  or  without  hard  labour. 
8.  If  within   the  North  Sea  limits  but  outside  territorial  waters  an^ 
person  on  board  or  belonging  to  a  British  sea  fishing  boat  purchases 
spirituous  liquors,  he  shall  be  liable — 

(a)  if  he  gives  any  article  not  belonging  te  him  in  exchange  for  the 

liquors,  to  a  fine  not  exceeding  fifty  pounds,  or,  in  the  discretion 
of  the  court,  te  imprisonment  for  a  term  not  exceeding  three 
months,  with  or  without  hard  labour  ;  and 

(b)  if  he  purchases  the  liquors  otherwise  than  by  way  of  exchange  for 

any  such  article,  te  a  fine  not  exceeding  ten  pounds. 

4.  If  within  the  North  Sea  limits  but  outside  territorial  waters  any 
person  on  board  or  belonging  to  a  British  vessel  deals  with  any  person 
on  board  or  belonging  to  a  sea  fishing  boat  in  any  provLsions  or  other 
articles  for  his  use,  except  spirituous  liquors,  without  a  licence  granted  in 
pursuance  of  Article  Three  of  the  scheduled  Convention,  or  without  carrying 
on  his  vessel  the  mark  agreed  upon  in  pursuance  of  that  article,  or  in  con- 
travention of  any  conditions  of  a  licence  so  granted,  he  shall  be  liable  to  a 
fine  not  exceeding  twenty  pounds,  and  his  licence  may  be  revoked. 

5.  Her  Majesty  the  Queen  may  from  time  to  time  by  Order  in  Council 
make  regulations  for  any  of  the  following  purposes  : 

(a)  for  prescribing  the  mode  in  which  licences  under  Article  Three  of 

the  scheduled  Convention  are  to  be  granted,  renewed,  and  revoked ; 
and 

(b)  for  prescribing  the  mode  of  application  for  such  licences,  and  the 

conditions  under  which,  and  the  time  for  which,  the  licences  are 
to  be  granted ;  and 

(c)  generally  for  giving  efiPect  to  any  of  the  provisions  of  this  Act  or  any 

of  the  articles  of  the  scheduled  Convention. 

C.  For  the  purpose  of  enforcing  the  provisions  of  this  Act  in  the  case  of 
British  and  foreign  vessels,  whether  witiiin  or  beyond  the  North  Sea  limits, 
all  British  and  foreign  sea  fishery  officers  respectively  within  the  meaning 
of  the  Sea  Fisheries  Act,  1883,  shall  have  the  same  powers,  and  be  entitled 
to  the  same  protection,  as  they  have  and  are  entitled  to  for  the  purpose 
of  enforcing  the  provisions  of  that  Act  in  the  case  of  the  British  and  foreign 
sea  fishing  boats  respectively. 

Provided  that  in  the  case  of  a  vessel  not  being  either  a  sea  fishing  boat 
or  a  vessel  habitually  employed  in  dealing  with  fishermen  the  power  of  a 
sea  fishery  officer  to  take  the  vessel  to  any  port  shall  not  be  exercised, 
unless  the  sea  fishery  officer  ia  satisfied  that  ite  exercise  is  necessary  for  the 
suppression  of  grave  disorder. 

7.  Sections  sixteen,  eighteen,  nineteen,  twenty,  twenty-one,  and  twenty- 
two  of  the  Sea  Fisheries  Act,  1883,  shall  apply  in  the  case  of  ofiPences,  fines, 
and  legal  proceedings  under  this  Act  in  the  same  manner  as  they  apply  in 
the  case  of  offences,  fines,  and  legal  proceedings  under  that  Act,  and  in 
those  sections  as  so  applied  the  expression  ''  sea  fishing  boat "  shall  include 
any  vessel. 

8.  Section  seventeen  of  the  Sea  Fisheries  Act^  1883^  shall  apply  in  the 
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case  of  any  formal  siatement  drawn  up  in  porsnanoe  of  Arfclole  Seven  of  $6  &  07  Yior» 
the  scheduled  Convention  in  the  same  manner  as  it  applies  in  the  case  of        <>-  ^7. 
any  document  drawn  up  in  pursuance  of  the  Convention  set  out  in  the     iJ^fTsea 
First  Schedule  to  that  Act.  Fishenet  Act, 

9.  In  this  Act —                                                                                                      1893. 
The  expression  "  North  Sea  limits  "  shall  mean  the  limits  of  the  North         

Sea  as  fixed  by  Article  Four  of  the  Convention  set  out  in  the  First  4 ^^42°^ 

Schedule  of  the  Fisheries  Act,  1883.  0^  73^ 

The  expression  ''territorial  waters  "  shall  mean  the  territorial  waters 

of  Her  Majesty's  dominions  as  defined  by  the  Territorial  Waters 

Jurisdiction  Act,  1878. 
The  expression  "  sea  fishing  boat "  shall  have  the  same  meaning  as  in 

the  Sea  Fisheries  Act,  1883. 
The  expression  "  vessel "  shall  include  ship,  boat,  lighter,  and  craft  of 

every  kind,  whether  navigated  by  steam  or  otherwise. 
The  expression  ''  spirituous  liquors  '*  shall  include  every  liquid  obtained 

by  distillation  and  containing  more  than  five  per  centum  of  alcohol. 

10.  (1.)  This  Act  shall  come  into  force  on  such  day  as  may  be  fixed  Commence- 
by  a  notice  in  that  behalf  published  in  the  London  Gazette,  *"®^*  *°^ 

(2.)  The  provisions  of  this  Act  relating  to  the  sea  fishery  officers  of  any  ^^  "^™"®*  ® 
foreign  State  bound  by  the  Convention  set  out  in  the  First  Schedule  to 
the  Sea  Fisheries  Act,  1883,  shall  continue  in  operation  notwithstanding 
the  termination  of  the  operation  of  that  Convention  as  respects  that 
foreign  State. 

(3.)  So  much  of  this  Act  as  has  e£Peot  outside  territorial  waters,  shall, 
if  the  scheduled  Convention  ceases  to  be  binding  on  Her  Majesty,  cease  to 
apply  to  the  vessels  and  officers  of  any  foreign  State  bound  by  the 
scheduled  Convention,  but,  subject  as  aforesaid,  this  Act  shall  continue  in 
force  notwithstanding  the  determination  of  the  scheduled  Convention. 

(4.)  A  notification  in  the  London  Gazette  shall  be  sufficient  evidence  of 
the  adhesion  of  any  foreign  State  to  the  scheduled  Convention,  and  of  the 
application  of  this  Act  to  the  vessels  and  officers  of  any  foreign  States. 

11.  The  North  Sea  Fisheries  Act,  1888,  is  hereby  repealed.  Repeal  of 

12.  This  Act  may  be  cited  as  *'  The  North  Sea  Fisheries  Act,  1893."    ^1  *  62  Vict. 

c.  18. 


Short  title. 


SCHEDULE. 

Convention  rbspkcttino  thb  Liquor  Teaffio  in  thb  North  Sba.. 

Her  Majesty  the  Qaeen  of  the  United  Kingdom  of  Qreat  Britain  and  Ireland,  His 
Majesty  the  German  Emperor,  King  of  Prussia,  in  the  name  of  the  German  Empire, 
His  Majesty  the  King  of  the  Belgians,  His  Majesty  the  King  of^|Denmark,  the  Pre- 
sident of  the  French  Repnblic,  and  His  Majesty  the  King  of  the  Netherlands,  having 
recognised  the  necessity  of  remedying  the  abuses  arising  from  the  traffic  in  spirituous 
liquors  amongst  the  fishermen  in  the  North  Sea  outside  territorial  waters,  have 
resolved  to  conclude  a  Convention  for  this  purpose,  and  have  named^as  their  Plenipo- 
tentiaries, that  is  to  say  : 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  the 
Honourable  Sir  William  Stuart,  Ejiight  Commander  of  Her  Most  distinguished  Order 
9f  St  Michael  and  St.  George,  and  Companion  of  Her  Most  Honourable  Order  of  the 
Bath,  her  Envoy  Extraordinary  and  Minister  Plenipotentiary  at  the  Hague ; 

His  Majesty  the  German  Emperor,  King  of  Prussia,  Baron  Jean  Antoine  de 
Saurma-Feltsch,  Chevalier  of  the  second  class  of  his  Orders  of  the  Red  Eagle  and  of 
the  Crown,  &c.,  Privy  Councillor  of  Legation,  and  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  the  Hague ; 

His  Majesty  the  King  of  the  Belgians,  Baron  Auguste  d'Anethan,  Grand  Officer  of 
his  Order  of  Leopold,  Chevalier  of  the  Order  of  the  Netherlands  Lion,  Grand  Cross 
of  the  Order  of  the  Oaken  Crown  of  Luxembourg,  dx*.,  his  Envoy  Extraordinary  and 
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56  A  57  Yior.  MiniBter  Plenipotentiary  at  the  Hague,  and  M.  Leopold  Orban,  Oommander  of  bk 

0. 17.         Order  of  Leopold,  Commander  of  the  Order  of  the  Netherlands  Lion,  &c^  his  Eutoj 

'         Extraordinary  and  Minister  Plenipotentiary,  Director-General  of  Political  ASmizm  at 

North  Sm     ^^®  Ministry  for  Foreign  Affairs  at  Bmssels  \ 

Fithmes  Act       ^i>  Majesty  the  King  of  Denmark,  M.  Gomeille  Marias  Yiroly,  Cheralier  of  bis 

1898.      '  Order  of  Danebrog,  Consul  for  Denmark ; 

'  The  President  of  the  French  Republic,  M.  Louis  D^3ir^  Legrand,  Officer  of  the 

National  Order  of  the  Legion  of  Honour,  Grand  Cross  of  the  Order  of  the  Netlxorlaods 
Lion,  Ac,f  EnToy  Extraordinary  and  Minister  Plenipotentiary  of  the  French  Repnhlie 
at  the  Hague ; 

His  Majesty  the  King  of  the  Netherlands,  the  Jonkheer  Abraham  Pierre  ConuiDe 
van  Eamebeek,  CheTalier  of  his  Order  of  the  Netherlands  Lion,  &c^  his  Minister  for 
Foreign  Affairs,  and  M.  Edouard  Nicolas  Rahusen,  Chevalier  of  his  Order  of  ikm 
Netherlands  Lion,  &c..  President  of  the  College  of  Marine  Fisheries : 

Who,  after  having  communicated  their  full  powers,  found  in  good  and  dna  fann, 
have  agreed  upon  the  following  articles : — 

Artioub.  L 

The  jprovisions  of  the  present  Convention  shall  apply  to  the  North  Sea,  ootaide 
territorial  waters,  and  within  the  limits  fixed  by  Article  IV.  of  the  OonTentioii  of  the 
Hag^e  of  the  6th  May,  1882,  respecting  the  police  of  the  fisheries  to  every  peraoo  ob 
board  a  ship  or  boat  of  any  one  of  the  High  Contracting  Parties. 

Abtiolb  II. 

The  sale  of  spirituous  liquors  to  persons  on  board  or  belonging  to  fishing:  boats  is 
forbidden. 

The  purchase  of  those  liquors  by  such  persons  is  forbidden. 

The  exchange  of  spirituous  liquors  for  any  article,  and  especially  for  prodacta  of 
the  fisheries,  gear  or  equipments  of  fishing  boats,  or  fishing  implements,  is  forbidden. 

Every  liquid  obtained  by  distillation,  and  containing  more  than  five  litres  of  alcobol 
per  hectolitre,  shall  be  considered  a  spirituous  liquor. 

Articlb  UL 

The  liberty  to  deal  with  fishermen  in  provisions  and  other  srtides  for  Uieo-  eae 
(spirituous  liquors  excepted)  shall  be  subject  to  a  licence  to  be  granted  by  the  Govern- 
ment of  the  country  to  which  the  vessel  belongs.  This  licence  must  specify  the 
following  amongst  other  conditions : — 

1.  The  vessel  may  not  have  on  board  a  quantity  of  spirits  greater  than  what  is 
deemed  requisite  for  the  consumption  of  her  crew. 

2.  All  exchsnge  of  ^e  articles  above  indicated  for  products  of  the  fisheries,  gear,  or 
equipments  of  fishing  boats,  or  fishing  implements,  is  forbidden. 

Vessels  provided  with  this  licence  must  carry  a  special  and  uniform  mark  to  be 
agreed  upon  by  the  High  Contracting  Powers. 

Abtiolb  IV. 

The  High  Contracting  Parties  engage  to  take,  or  to  propose  to  their  xespeetiTe 
Legislatures,  the  necessary  measures  for  ensuring  the  execution  of  the  praaent  Gen- 
vention,  and  especially  for  punishing,  by  either  fine  or  imprisonment,  or  by  both 
those  who  may  contravene  Articles  II.  and  III. 

Articlb  V. 

The  tribunals  competent  to  take  cognizance  of  infractions  of  Articles  11.  and  TTT, 
are  those  of  the  country  to  which  the  accused  vessel  belongs.  If  vessels  of  different 
nationalities  should  be  implicated  in  the  same  infraction,  the  Powers  to  which  siieh 
vessels  belong  will  mutually  communicate  to  each  other  the  judgments  given  by  the 
tribunals. 

ArticiiB  VI. 

ProsecutionB  for  infractions  shall  be  instituted  by  the  State,  or  in  its  name. 
Infractions  may  be  verified  by  all  means  of  proof  allowed  by  the  legislation  of  the 
country  of  the  court  concerned. 

Abtiolb  VII. 

The  superintendence  shall  be  exercised  by  the  cruisers  of  the  High  Oontnetix^ 
Parties  which  are  charged  with  the  police  of  the  fisheries. 

When  the  officers  commanding  these  cruisers  have  reason  to  believe  that  an 
infraction  of  the  measures  provided  for  in  the  present  Convention  has  been  com- 
mitted, they  may  require  the  captain  or  master  to  exhibit  the  official  documents 
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establishiDg  the  nationality  of  his  tmsoI,  and  where  the  case  ocean,  the  lioenoe.  56  &  67  VlDl. 
The  fact  of  nioh  documents  haring  been  exhibited  shall  then  be  indorsed  npon  them  q,  17, 

immediately.  .—i— 

Further,  formal  statements  of  the  facts  may  be  drawn  up  by  the  said  officers  what-      North  Sea 
oyer  may  be  the  nationality  of  the  accused  vessel    These  formal  statements  shall  be  i^MAsnef  Ad^ 
drawn  up  according  to  the  forms  and  in  the  language  used  in  the  country  to  which  1898. 

the  officer  belongs ;  they  may  be  used  as  means  of  proof  in  the  country  where  they  .^^ 

are  adduced,  and  conformably  with  the  laws  of  that  country.  The  accused  and  the 
witnesses  shall  be  entitled  to  add  or  to  have  added  thereto,  in  their  own  language, 
any  explanations  which  they  may  think  useful.  These  declarations  must  hi  duly 
signed. 

Resistance  to  the  directions  of  commanders  of  cruisers,  or  of  those  who  act  under 
their  orders,  shall,  without  taking  into  account  the  nationality  of  the  cruisers,  be 
considered  m  resistance  to  national  authority. 

The  commander  of  the  cruiser  may,  if  the  case  appears  to  him  sufficiently  serious 
to  justify  the  step,  take  the  offending  vessel  into  a  port  of  the  nation  to  which  she 
belongs. 

Abtigle  YIU. 

The  proceedings  in  respect  of  infractions  of  the  provisions  of  the  present  Convention 
shall  iJways  tidie  place  as  summarily  as  the  laws  and  regulations  will  permit. 

Abiiolb  IX. 

The  High  Contracting  Parties  will  communicate  to  each  other,  at  the  time  of  the 
cxchuige  of  ratifications,  the  laws  which  shall  have  been  made  in  their  respective 
countries  in  relation  to  the  object  of  the  present  Convention. 

AsnOLi  X 

States  which  have  not  signed  the  present  Convention  may  adhere  to  it  on  making 
a  request  to  tiiat  eifect  This  adhesion  shall  be  notified  through  the  diplomatic 
channel  to  the  (Government  of  the  Netherlands,  and  by  the  latter  to  the  other 
Signatory  Powers. 

"Abtiglb  XL 

The  present  Convention  shall  be  brought  into  operation  from  and  after  a  day  to  be 
agreed  upon  by  the  Bigh  Contracting  Parties. 

It  shall  remain  in  force  for  five  years  from  that  day,  and,  unless  any  of  the  High 
Contracting  Parties  shaU,  twelve  months  before  the  expiration  of  the  said  period  of 
five  years  have  g^ven  notice  of  its  intention  to  terminate  its  operation,  it  shall  remain 
in  force  for  one  year  longer,  and  so  on  from  year  to  year. 

If  the  Convention  of  the  Hague  of  the  6th  May,  1882,  respecting  the  police  of  the 
fisheries,  should  cease  to  be  in  force.  Article  XXVI.  of  the  same  Convention  shall 
continue  to  operate  as  regards  the  object  of  the  present  arrangement. 

Abtigli  XU. 

The  present  Convention  shall  be  ratified ;  the  ratifications  shall  be  exchanged  at 
the  Hague  as  soon  as  possible,  and,  if  practicable,  within  a  year. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed   the  present 
Convention,  and  have  thereto  affixed  their  seals. 
Done  at  the  Hague,  in  six  copies,  the  IGth  November,  1887. 

(L.B.)       W.  Stuart. 
(L.8.)        Baron  Sadrma. 
(L.B.)        Baron  A.  D*Ambtham. 
(L.8.)        Lbopold  Orban. 

(L.S  S  C.  M.  YlRDLT. 

(L.8.3  L0UI8  Lroraiid. 
(tub.)  v.  Eabnbbbkk. 
(l.8.)       £.  N.  RABonir. 

PROTOCOL. 

Whereas  it  appears  from  the  communications  which  have  been  received  by  the 
Grovemment  of  the  Netherlands  that  the  Government  of  the  French  Republic  is  not 
at  present  in  a  position  to  proceed  to  the  ratification  of  the  Convention  which  was 
signed  at  the  Hag^  on  the  16th  November,  1887,  for  remedying  the  abuses  arising 
from  the  traffic  of  spirituous  liquors  amongst  the  fishermen  in  the  North  Sea  outside 
territorial  waters,  the  undersigned  Plenipotentiaries  of  Qreat  Britain,  of  Germany,  of 
Belgium,  of  Denmark,  and  Minister  for  Foreign  Affairs  of  the  Kingdom  of  the 
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i)6'&  &7  Yioi£  Netherlands,  having  met  in  conference  at  the  Ministry  of  Foreign   Affairs  at  ths 
.0. 17.        Hagae  this  14th  daj  of  Fehmarj,  1898,  and  being  dolj  anthorised  to  that  effeol,  hsTs 

agreed  as  follows :  — 

North  Sea         1.  The  aboTe-mentioned  Oonvention  shall  be  brought  into  foroe   by    the  otiisr 
CFUhaiea  Actf  signatory  GoTemments,  namely,  Great  Britain,  Germany,  Belgium,    Denmaik,  tsd 
1893.         the  Netherlands,  six  weeks  after  they  shall  haye  exchanged  the  ratifieations  thereot 
_  2.  The  power  of  adhesion  accorded  by  Article  X«  of  the  said  Convention  for  bos- 

signatory  States  is  extended  to  France. 

8.  In  modification  of  Article  XT.  of  the  Convention  the  periods  of  five  yean  ind 
twelve  months  are  respectively  reduced  to  one  year  and  to  three  months. 

4.  The  present  protocol,  which  shall  be  ratified  at  the  same  time  as  the  ConventiflB 
to  which  it  refers,  has  been  drawn  up  in  Qye  copies. 

(Signed) 
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K.  DB   RaNTZAU. 

Babon  D'AmmuK. 

0.  M.  ViRDLT. 

W.  TixifHOVSir. 
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of  **  existing 
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40  &  41  Yiot 
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Short  title. 


PRISON  (OFFICEBS'  SUPERANNUATION)  ACT,  1893. 

56  &  57  ViOT.  CAP.  26. 

An  Act  to  explain  and  amend  certain  Provisions  of  the  Prison  Act,  1677, 
with  respect  to  the  Superannuation  of  Prison  Officers. — [27M  /tt/|, 
1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  th« 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  u 
follows : 

1.  For  the  purposes  of  superannuation  allowance  the  expression 
"  existing  ofiScer  of  a  prison  "  in  the  Prison  Act,  1877,  shall  include  and 
be  deemed  to  have  included  any  person  who  immediately  before  the  com- 
mencement of  that  Act  was  an  officer  attached  to  a  prison,  and  was  appointed 
to  hold,  in  immediate  succession  to  his  office,  any  of  the  offices  mentioned 
in  sections  six  and  seven  of  that  Act,  and  a  superannuation  allowanee 
may  be  granted  to  any  existing  officer  of  a  prison  on  the  like  conditions 
as  if  he  had  remained  an  officer  in  a  local  prison ;  and  the  expression 
''  prison  service  "  shall  include  and  be  deemed  to  have  included,  as  respects 
the  period  after  the  commencement  of  that  Act,  service  in  any  one  or 
more  of  the  offices  mentioned  in  sections  six  and  seven  of  that  Act : 
Provided  that  nothing  in  this  Act  shall  exempt  any  such  person  from  ^ 
operation  of  any  Order  in  Council  as  to  compulsory  retirement  of  penni- 
nent  civil  servants. 

2.  This  Act  may  be  cited  as  "  The  Prison  (Officers'  Superannuation) 
Act,  1893,''  and  shall  be  read  with  the  Prison  Acts,  1865  to  1886. 
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BEFOEMATOEY  SCHOOLS  AOT,  1893. 

56  &  57  Vict.  cap.  48. 

An  Act  to  amend  the  Law  relating  to  Reformatory  Schools, — [22nd 

September,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritnal  and  Temporal,  and  Oommons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Where  a  youthful  offender,  who  in  the  opinion  of  the  court  before  Oommitment 
whom  he  is  charged  is  less  than  sixteen  years   of   age,   is   convicted,  of  offenders 
whether  on  indictment  or  by  a  court  of  summary  jurisdiction,  of  an  be*^®®** 
offence  punishable  with  penal  servitude  or  imprisonment,  and  either—      gixteeu  years 

(a)  appears  to  the  court  to  be  not  less  than  twelve  years  of  age  ;  or  of  age  to 
{h)  is  proved  to  have  been  previously  convicted  of  an  offence  punish-  reformatory 
able  with  penal  servitude  or  imprisonment,  schools, 

the  court  may,  in  addition  to  or  in  lieu  of  sentencing  him  according  to 
law  to  any  punishment,  order  that  he  be  sent  to  a  certified  reformatory 
school,  and  be  there  detained  for  a  period  of  not  less  than  three  and  not 
more  than  five  years,  so,  however,  that  the  period  is  such  as  will  in 
the  opinion  of  the  court  expire  at  or  before  the  time  at  which  the 
offender  will  attain  the  age  of  nineteen  years. 

2.  Without   prejudice  to   any  other  powers  of  the  court,  the  court  Power  to 
may  direct  that  the  offender  be  taken  to  prison,  or  to  any  other  place,  ro^a/^d 
not  being  a  prison,  which  the  court  thinks  fit,    and   the    occupier  of  Jfl^n^jg^ 
which  is  willing  to  receive  him,  and  be  detained  therein  for  any  time 

not  exceeding  seven  days,  or  in  case  of  necessity  for  a  period  not  exceed- 
ing fourteen  days,  or  until  an  order  is  sooner  made  for  his  discharge  or  for 
his  being  sent  to  a  reformatory  school,  or  otherwise  dealt  with  under 
this  or  any  other  Act ;  and  the  person  to  whom  the  order  is  addressed 
is  hereby  empowered  and  required  to  detain  him  accordingly,  and  if 
the  offender  escapes  he  may  be  apprehended  without  warrant  and 
brought  back  to  the  place  of  detention. 

3.  In  the  application  of  this  Act  to  Scotland  the  expression  "  court  Application  to 
of   summary  jurisdiction  "  shaU   mean  the  sheriff  or  any  two  justices  Scotland. 

of  the  peace,  or  any  magistrate  or  magistrates  who  have  jurisdiction 
under  the  Summary  Jurisdiction  (Scotland)  Acts  sitting  in  open  court. 

4.  Section  fourteen  of  the  Eeformatory  Schools  Act,  1866,  from  the  Repeal  and 
beginning  of  the  section  to  the  words    "  justiciary  or  sheriff,"  and  the  construction 
whole  of  the    Eeformatory    Schools  (Scotland)  Act,   1893,  are  hereby  ^^^  ^  ^ii^ 
repealed,  and  the  said  section  shall  be  construed  and  have  effect  as  if  55  j^  57  yio^. 
section  one  of  this  Act  were  substituted  for  the  provisions  of  the  said  0. 15. 
section  hereby  repealed. 

5.  This    last   Act    may   be    cited   as    "  The    Eeformatory    Schools  Short  tiUe. 
Act,  1893." 
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FEETILISEBS  AND  FEEDING  STUFFS  AOT,  1893. 

56  &  57  ViOT.  OAF.  56. 

An  Act  to  amend  the  Law  with  respect  to  the  sale  of  Agricultural  FertUUert 
and  Feeding  Stuffs.— \22nd  September,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oonunona, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  aame, 

as  follows : 

Wamnty  1.  (1.)  Every  person  who  sells  for  use  as  a  fertiliser  of  the  soil  any 

on  Mle  of         article  manufactured  in  the  United  Kingdom  or  imported  from  abroad 

lertUuer.         ^^XL  give  to  the  purchaser  an  inyoice  stating  the  name  of  the  article  and 

whether  it  is  an  artificially  compounded  article  or  not,  and  what  is  at 

least  the  percentage  of  the  nitrogen,  soluble  and  insoluble  phosphates, 

and  potash,  if  any,  contuned  in  the  article,  and  this  inyoice  shall  hare 

effect  as  a  warranty  by  the  seller  of  the  statements  contained  therein. 

(2.)  For  the  purposes  of  this  section  an  article  shall  be  deemed  to  be 
manufactured  if  it  has  been  subjected  to  any  artificial  process. 

(3.)  This  section  shall  not  apply  to  a  sale  where  the  whole  amoimt  add 
at  the  same  time  weighs  less  than  half  a  hundredweight. 
Warnuiiy  on  2.  (1.)  Every  person  who  sells  for  use  as  food  for  cattle  any  artide 
■■1®  <*'  ^®®ding  ^bich  has  been  artificially  prepared  shall  give  to  the  purchaser  an  InToies 
stating  the  name  of  the  article  and  whether  it  has  been  prepared  from  one 
substance  or  seed,  or  from  more  than  one  substance  or  seed,  and  this 
invoice  shall  have  e£Pect  as  a  warranty  by  the  seller  of  the  statements 
contained  therein. 

(2.)  Where  any  article  sold  for  use  as  food  for  cattle  is  sold  under  a 
name  or  description  implying  that  it  is  prepared  from  any  particular 
substance,  or  from  any  two  or  more  particular  substances,  or  is  the  pro- 
duct of  any  particular  seed,  or  of  any  two  or  more  particular  seedsy  and 
without  any  indication  that  it  is  mixed  or  compounded  with  any  other 
substance  or  seed,  there  shall  be  implied  a  warranty  by  the  seller  that 
it  is  pure,  that  is  to  say,  is  prepared  from  that  substance  or  those  sub- 
stances only,  or  is  a  product  of  that  seed  or  those  seeds  only. 

(3.)  On  the  sale  of  any  article  for  use  as  food  for  cattle  there  shall  be 
implied  a  warranty  by  the  seller  that  the  article  is  suitable  for  feeding 
purposes. 

(4.)  Any  statement  by  the  seller  of  the  percentages  of  nutritiTO  and 

other  ingredients  contained  in  any  article  sold  for  use  as  food  for  cattle, 

made  after  the  commencement  of  this  Act  in  an  invoice  of  such  article  or 

in  any  circular  or  advertisement  descriptive  of  such  article,  shall  have 

effect  as  a  warranty  by  the  seller. 

PenaltioB  for        3.  (1.)  If  any  person  who  sells  any  article  for  use  as  a  fertiliser  of  the 

breach  of  duty  gQ^  q,.  ^g  f qq^  f qj.  cattle  commits  any  of  the  following  offences,  namely ; — 

7  ^  ®^*  ^a.)  Fails  without  reasonable  excuse  to  give,  on  or  before  or  as  soon  as 

possible  after  the  delivery  of  the  article,  the  invoice  required  by 

this  Act;  or 

{h,)  Causes  or  permits  any  invoice  or  description  of  the  article  sold  by 

him  to  be  false  in  any  material  particular  to  the  prejudice  of  the  pur* 

chaser;  or 

(c.)  Sells  for  use  as  food  for  cattle  any  article  which  contains  any  ungre- 

dient  deleterious  to  cattle,  or  to  which  has  been  added  any  in- 


APPENDIX.  xlix 

gredient  worthless  for  feeding  purposes  and  not  disclosed  at  the  66  St  67  Vior. 
time  of  the  sale :  <>•  ^G- 

lie  shall,  without  prejudice  to  any  civil  liability,  be   liable,  on  summary  „    SI  . 

conviction,  for  a  first  offence  to  a  fine  not  exceeding  twenty  pounds,  and  feeding  Stuffs 
for  any  subsequent  offence  to  a  fine  not  exceeding  fifty  pounds.  Aet,  1898. 

(2.)  In  any  proceeding  for  an  offence  under  this  section  it  shall  be  no         

defence  to  allege  that  the  buyer,  having  bought  only  for  analysis,  was  not 
prejudiced  by  the  sale. 

(3.)  A  person  alleged  to  have  committed  an  offence  under  this  section 
in  respect  of  an  article  sold  by  him  shall  be  entitled  to  the  same  rights 
and  remedies,  civil  or  criminal,  against  the  person  from  whom  he  bought 
the  article  as  are  available  to  the  person  who  bought  the  article  from  him, 
and  any  damages  recovered  by  him  may,  if  the  circumstances  justify  it, 
include  the  amount  of  any  fine  and  costs  paid  by  him  on  conviction  under 
this  section,  and  the  costs  of  and  incidental  to  his  defence  on  such 
conviction. 

4.  (1.)  The  Board  of  Agriculture  shall  appoint  a  chief   agricultural  Power  to 
analyst  (hereafter  referred  to  as  the  chief  analyst),  who  shall  have  such  appoint 
remuneration  out  of  moneys  provided  by  Parliament  as  the  Treasury  may  "^y"*"- 
assign.     The  chief  analyst  shall  not  while  holding  his  office   engage  in 
private  practice. 

(2.)  Every  county  council  shall,  and  the  council  of  any  county  borough 
may,  appoint  or  concur  with  another  council  or  other  councils  in  appoint- 
ing for  the  purposes  of  this  Act  a  district  agricultural  analyst  (hereafter 
referred  to  as  a  district  analyst)  for  its  county  or  borough,  or  a  district 
comprising  the  counties  or  boroughs  of  the  councils  so  concurring.  The 
remuneration  of  any  such  district  analyst  shall  be  provided  by  the  council, 
or  in  the  case  of  a  joint  appointment  by  the  respective  councils  in  such 
proportions  as  they  may  agree,  and  shall  be  paid,  in  the  case  of  a  county, 
as  general  expenses,  and,  in  the  case  of  a  county  borough,  out  of  the 
borough  fund  or  borough  rate.  The  appointment  shall  be  subject  to  the 
approval  of  the  Board  of  Agriculture.  Provided  that  no  person  shall, 
while  holding  the  office  of  district  analyst,  engage  in  any  trade,  manufao* 
ture,  or  business  connected  with  the  sale  or  importation  of  articles  used 
for  fertilising  the  soil  or  as  food  for  cattle. 

5.  (1.)  Every  buyer  of  any  article  used  for  fertilising  the  soil  or  as  Power  for 
food  for  cattle  shall,  on  payment  to  a  district  analyst  of  a  fee  sanctioned  by  parohaser  to 
the  body  who  appointed  the  analyst,  be  entitled,  within  ten  days  after  *^*^*  fertiliser 
delivery  of  the  article  to  the  buyer  or  receipt  of  the  invoice  by  the  buyer,  etuff^analysed. 
whichever  is   later,  to  have  the  article  analjrsed  by  the  analyst,  and  to 

receive  from  him  a  certificate  of  the  result  of  his  anidysis. 

(2.)  Where  a  buyer  of  an  article  desires  to  have  the  article  analysed  in 
pursuance  of  this  section,  he  shall,  in  accordance  with  regulations  made 
by  the  Board  of  Agriculture,  take  three  samples  of  the  article,  and  shall 
in  accordance  with  the  said  regulations  cause  each  sample  to  be  marked, 
sealed,  and  fastened  up,  and  shall  deliver  or  send  by  post  one  sample  with 
the  invoice  or  a  copy  thereof  to  the  district  analyst,  and  shall  give  another 
sample  to  the  seller,  and  shall  retain  the  third  sample  for  future  com- 
parison :  Provided  that  a  district  analyst,  or  some  person  authorised  by 
him  in  that  behalf  with  the  approval  of  the  body  who  appointed  the 
analyst,  shall,  on  request  either  by  the  buyer  or  by  the  seller,  and  on  pay- 
ment of  a  fee  sanctioned  bv  the  said  body,  take  the  »amp1'^^  on  behalf  of 
the  buyer, 

(8.)  The  certificate  of  the  district   unaivHt  shall  be  ii^  such  fori^   a^d 

yoji.  XYii.  d 
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contain  Bach  particulars  as  the  Board  of  Agricnlture  direct,  and  ewerj 
district  analyst  shall  report  to  the  Board  as  they  direct  the  result  of  any 
analysis  made  by  him  in  piirsaance  of  this  Act. 

(4.)  If  the  seller  or  the  buyer  objects  to  the  certificate  of  tlie  district 
analyst,  one  of  the  samples  selected,  or  another  sample  selected  in  like 
manner,  may,  at  the  request  of  the  seller,  or,  as  the  case  may  be,  the 
buyer,  be  submitted  with  the  invoice  or  a  copy  thereof  to  the  chief 
analyst,  and  the  seller,  or,  as  the  case  may  be,  the  buyer,  shall,  ob 
payment  of  a  fee  sanctioned  by  the  Treasury,  be  entitled  to  hare  the 
sample  analysed  by  the  chief  analyst,  and  to  receive  from  him  a  certificate 
of  the  result  of  his  analysis. 

(5.)  At  the  hearing  of  any  civil  or  criminal  proceeding  with  respect  to 
any  article  analysed  in  pursuance  of  this  section,  the  production  of  a 
certificate  of  the  district  analyst,  or  if  a  sample  has  been  submitted  to 
the  chief  analyst,  then  of  the  chief  analyst,  shall  be  sufficient  evidenee 
of  the  facts  therein  stated,  unless  the  defendant  person  charged  reqoirei 
that  the  analyst  be  called  as  a  witness. 

(6.)  The  costs  of  and  incidental  to  the  obtaining  of  any  analysis  ii 
pursuance  of  this  section  shall  be  borne  by  the  seller  or  the  buyer  in 
accordance  with  the  results  of  the  analysis,  and  shall  be  recoverable  as  a 
simple  contract  debt. 

6.  If  any  person  knowingly  and  fraudulently — 

(a)  tampers  with  any  parcel   of  fertiliser  or   feeding  stuff  so  as  to 

procure  that  any  sample  of  it  taken  in  pursuance  of  this  Aci 
does  not  correctly  represent  the  contents  of  the  parcel ;  or 

(b)  tampers  with  any  sample  taken  under  this  Act ; 

he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  twentj 
pounds,  or  to  imprisonment  for  a  term  not  exceeding  six  months. 

7.  (1)  A  prosecution  for  an  offence  under  this  Act  may  be  instituted 
either  by  the  person  aggrieved,  or  by  the  council  of  a  county  or  borongli, 
or  by  any  body  or  association  authorised  in  that  behalf  by  the  Board  of 
Agriculture,  but  in  the  case  of  an  offence  under  section  three  shall  not  be 
instituted  by  the  person  aggrieved  or  by  any  body  or  association  except 
on  a  certificate  by  the  Board  of  Agriculture  that  there  is  reasonable 
ground  for  the  prosecution. 

(2.)  Any  person  aggrieved  by  a  summary  conviction  under  this  Ad 
may  appesd  to  a  court  of  quarter  sessions. 

8.  (1.)  For  the  purposes  of  this  Act  the  expression  <' cattle"  shall 
mean  bulls,  cows,  oxen,  heifers,  calves,  sheep,  goats,  swine,  and  hones; 
and  the  expressions  **  soluble  "  and  *'  insoluble  "  shaU  respectively  mean 
soluble  and  insoluble  in  water. 

(2  )  This  Act  shall  apply  to  wholesale  as  well  as  retail  sales. 

9.  In  the  application  of  this  Act  to  Scotland — 

(1.)  The  expression  **  council  of  any  county  borough  "  shall  mean  the 
magistrates  and  town  council  of  a  burgh,  and  the  duties  and  powers  of 
councils  of  counties  and  county  burghs  shall  be  performed  and  be  exe^ 
ciseable  in  a  county  by  the  county  councils  or  district  committees 
thereof,  and  in  a  burgh  by  the  magistrates  and  town  council,  and  the 
remuneration  of  district  analysts  appointed  under  this  Act  shall  be  paid 
in  the  case  of  a  county  out  of  the  consolidated  rate,  and  in  the  case  of  a 
burgh  out  of  the  police  or  burgh  general  assessment. 

(2.)  The  expression  ''burgh"  means  a  burgh  which  returns  or  con- 
tributes  to  return  a  member  to  Parliament,  not  being  a  burgh  to  which 
^OQtion  fourteen  of  the  IiOCcU  Government  (Scotland)  Act,  1889»  applies. 


APPENDIX.  li 

(8.)  Penalties  for  ofiTenoes  under  this  Act  may  be  reooTered  sammarilj  56  &  57  Viot. 
before  the  sheriflP  in  manner  provided  by  the  Summary  Jurisdiction  Acts,         ^  ^' 
and  any  person  aggrieved  by  a  summary  conviction  may  appeal  therefrom  „  tilisers  and 
in  accordance  with  the  provisions  of  those  Acts.  Feeding  Stuffs 

10.  For  the  purposes  of  the  execution  of  this  Act  in  Ireland,  inclusive     Act,  1893. 

of  the  appointment  of  a  chief  agricultural  analyst,  the  Lord  Lieutenant         

acting  by  the  advice  of  the  Privy  Council  shall  be  substituted  for  the  f^f^jjj^'''*  ^"^ 
Board  of  Agriculture,   and   the  district  analysts  shall  be  the  analysts  33  ^  39  yj^^ 
appointed  for  counties  and  boroughs  in  Ireland  under  the  Sale  of  Food  0.  68. 

and  Drugs  Act,  1875,  and  the  additional  remuneration  of  such  analysts 
for  their  duties  under  this  Act  shall  be  provided  in  manner  directed  by 
the  said  Act  of  1875,  and  any  Act  amending  the  same. 

11.  This  Act  shall  come  into  operation  on  the  first  day  of  January,  Commenoe- 
one  thousand  eight  hundred  and  ninety-four.  °**^*  **'  '^®*- 

12.  This  Act  may  be  cited  as  "  The  Fertilisers  and  Feeding  Stuffs  Act,  Short  title. 
1893." 


d'i 


lii 
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AFFECTING  THE  CRIMINAL  LATV, 

PASSED  m  THE  SESSION  OF  PABLIAMENT  OF  1891 


Power  to  alter 
time  for  b^ld- 
■ing  quarter 
aeesiunt. 


BepaaL 


Short  title. 


QUABTEB  SESSIONS  ACT,  1894. 

57  Vict.  cap.  6. 

An  Act  for  amending  the  Law  with  respect  to  the  time  for  holding  Q^marter 

Sessions.—  [1st  June,  1S94.] 

Be  it  enacted  by  the  Qaeen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Splritaal  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  The  jostices  assembled  in  general  quarter  sessions,  or  at  any 
adjoamed  or  special  meeting  thereof  (which  special  meeting  they  are 
hereby  aathorised  to  hold)  may  at  any  time  when  it  may  appear  desirable 
for  the  purpose  of  not  interfering  with  the  assize  then  next  eiisoing,  fix 
or  alter  the  time  for  holding  the  then  next  general  quarter  sessions  so  as 
the  sessions  be  held  not  earlier  than  fourteen  days  before  nor  later  thin 
fourteen  days  after  the  week  in  which  they  would  otherwise  be  held. 

2.  The  Act  of  the  session  of  the  fourth  and  fifth  years  of  the  reign  oi 
King  William  the  Fourth,  chapter  forty-seven,  intituled  "  An  Act  for 
preventing  the  interference  of  the  spring  assice  with  the  April  qnartar 
sessions,"  is  hereby  repealed. 

3.  This  Act  may  be  dted  as  "  The  Quarter  Sessions  Act,  1894." 


MERCHANDISE  MASKS  (PBOSEOUTIONS)  ACT,  1894. 

57  &  58  Vict.  cap.  19. 

An  Act  for  enabling  the  Board  of  Agriculture  to  undertake  Prosecuticn$iM 
certain  cases  under  the  Merchandise  Marks  Act,  1887. — [20ik  Juki, 
1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and   with 

the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  aame, 

as  f ol  lows  : 

Power  of  1.  The  powers  exerdseable  by  the  Board  of  Trade  under  the  Merchan- 

Board  of  Agri.  ^{^q  Marks  Act,   1891,  with  respect  to  the  prosecution  of  offences  under 

ciiltareto         ^y^^  Mprchandise  Marks  Act,   1887,  may  in  cases  which  appear  to  the 

^^lu^JeB    Board  of  Agriculture  to  relate  to  agricultural  or  horticultural  prodnoe be 
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exercised  by  that  Board,  and  in  such  cases  the  former  Act  shall  apply  57  ft  68  Vior. 

as  if  the  Board  of  Agriculture  were  referred  to  therein  instead  of  the        c*'!^* 

Board  of  Trade.  ^  "Ti^/fia 

2.  This  Act  shall  not  extend  to  Ireland.  Marksi^Pro- 

8.  This  Act  may  be  cited  as  "The  Merchandise  Marks  (Prosecutions)  secuiion*)  Act, 

Act,  1894,"  and  shall  be  read  with  the  Merchandise  Marks  Acts,  18S7        1894. 

and  1891.  ...  ^— r 

Viot.0. 15— 

•  50  &  51  Vict. 

0.  28.  (a) 

Extent  of  Act. 

WILD  BIEDS  PROTECTION  ACT,  1894.  Short  title. 

57  k  58  Vict.  cap.  24. 

An  Act  to  amend  the  Wild  Birds  Protection   Act,  1880. — [20th  July, 

1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  foUows : 

1.  This  Act  may  for  all  purposes  be  cited  as  "The  Wild  Bii'ds  Protec-  Short  title  and 
tion  Act,  1894,"  and  shall  be   construed   as  one   with  the  Wild  Birds  conetniction 

Aft  A  ^ ^ 

Protection  Act,  1880  (hereinafter  referred  to  as   "  the  principal  -A-ct "),  y.^^  *  J.  .^^ 
except  as  hereinafter  provided. 

2.  A  Secretary  of  State  may,  after  the  passing  of  this  Act,  upon  appli-  Prohibition  of 
cation  by  the   county  council  of  any  administrative  county  by  order  ^^!°*^  ?^ 
prohibit—  eg^'°^  °^ 

(1.)  The  taking  or  destroying  of  wild  birds  eggs  in  any  year  or  years 
in  any  place  or  places  within  that  county  ;  or 

(2.)  The  taking  or  destroying  the  eggs  of  any  specified  kind  of  wild 
birds  within  that  county  or  part  or  parts  thereof  as  recom- 
mended by  the  said  county  council  and  set  forth  in  the  said  order. 

(8.)  The  application  by  the  county  council  shall  specify  the  limits  of  the 
place  or  places,  or  otherwise,  the  particular  species  of  wild  birds  to 
which  it  is  proposed  that  any  prohibition  in  the  order  is  to  apply, 
and  shall  set  forth  the  reasons  on  account  of  which  the  applica- 
tion is  made. 

3.  A  Secretary  of  State  may,  on  the   representation   of  the  council  of  Order  iib  to 
any  administrative  county,  order  that  the  principal  Act  shall  apply  within  applicHtion  of 
that  county  or  any  part  or  parts  thereof  to  any  species  of  wild  bird  not  [0*0^     hi  dt 
included  iu  the  schedule  of  that  Act,  as  if  that  species  of  wild  bird  were 

included  in  the  schedule  of  that  Act,  and  on  the  making  of  such  order 
that  Act  shall  apply. 

4.  (1.)  The 'council  of  an  administrative  county  shall  in  every  year  give  Pablication  of 
public  notice  of  any  order  under  this  Act  which  is  in  force  in  any  place  ord«r. 
.within  their  county  during  the  three  weeks  preceding  the  commencement 

of  the  period  of  the  year  during  which  the  order  operates. 
(2.)  Public  notice  under  this  section  shall  be  given — 
(a.)  As  regards  each  place  in  which  an  order  operates,  by  advertising  the 

order  in  two  local  newspapers  circulating  in  or  near  that  place ; 
(6.)  By  fixing  notice  of  the  order  in  conspicuous  spots  within  and  near 

each  place  in  which  the  order  operates  ;  and 

(a)  For  50  &  51  Yict.  c.  28,  see  16  Oox  0.  C.  zvii.  (App.) 
(6)  For  48  &  44  Yiot.  o.  85,  see  14  Cox  0.  0.  xzzvii.  (App.) 
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67  &  68  Vict.      (''•)  In  such  other  manner  as  the  Secretary  of  State  may  direct,  or  ae 
o-  24.  the  council  may  think   expedient,  with  a  view  to  makiDg  the 

W'M^'  d  order  known  to  the  public. 

Protection  Act       ^'  ^^J  person  who,  after  the  passing  of  this  Act,  shall  take  or  destrt^ 
1894.       '  or  incite  any  other  person  to  take  or  destroy — 

(a.)  The  eggs  of  any  wild  birds  within  any  area  specified  in  the  onier; 

PenaltieB.  q^ 

(b.)  The  eggs  of  any  species  of  wild  bird  named  in  the  order,  siiall,  on 

conviction  before  any  two  justices  of  the  peace  in  England,  Wales, 

or  Ireland,  or  before  the  sheriff  in  Scotland,  forfeit  and  pay  for 

every  egg  so  taken  or  destroyed  a  sum  not  exceeding  one  pound. 

Ei^nBes—  6.  ^ny  expenses  incurred  by  the  council  of  a  county  under  this  Act  maj 

.,_g2  A gg  be  defrayed   by   that  council  as   expenses  for  general  county   purposes 

Viet.  c.  60.       within  the  meaning  of  the  Local  GoTernment  Act,   1888,  or,  so   far  as 

respects  Scotland,  the  Local  Government  (Scotland)  Act,  1889. 
Application  to      7.  (1)  This  act  shall  apply  to  Scotland  with  the  substitution   of  iht 
frSl^d^  *°^    Secretary  for  Scotland  for  a  Secretary  of  State. 

(2.)  This  Act  shall  apply  to  Ireland  with  the  substitution  of  the 
Lord-Lieutenant  for  a  Secretary  of  State,  and  of  the  grand  jury  for  the 
council  of  an  administrative  county,  and  any  expenses  incurred  in 
carrying  this  Act  into  effect  in  Ireland  shall  be  defrayed  out  of  grand 
jury  cess. 


INDUSTELA.L  SCHOOLS  ACTS  AMENDMENT  ACT,  1894. 

67  &  58  Vict.  oaf.  83. 

An   Act  to  further  amend   the  Industrial  Schools  Act,   1866.  —  fl7(4 

August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Ck>mmons, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows : 

SnperrisioD  of       1.(1.)  Every  child  sent  to  an  industrial  school  after  the  passing  of  tJus 

children  after  j^^,^  shall,  from   the  expiration  of   the   period  of  his  detention  at  such 

industrial  ^^^  school,  remain  up  to  the  age  of  eighteen  under   the  supervision  of  the 

schools—  managers  of  the  school. 

29  d;  30  Vict.       (2.)  The  managers  may  grant  to  any  child  under  their  supervision  a 
'^'  ^^®-  licence  in  the  manner  provided  by  section  twenty-seven  of  the  Industrial 

Schools  Act,  1866,  and  may  revoke  any  such  licence,  and  recall  the  chQd 
to  the  school ;  and  any  child  so  recalled  may  be  detained  in  the  school  for 
a  period  not  exceeding  three  months,  and  may  at  any  time  be  again  placed 
out  on  licence.     Provided  that — 

(a.)  a  child  shall  not  be  so  recalled  unless  the  managers  are  of  opinion 

that  the  recall  is  necessary  for  the  protection  of  the  child ;  and 
(b.)  the  managers  shall  send  to  the  Secretary  of  State  an  immediate 
notification  of  the  recall  of  any  child,  and  shall  state  the  reas(Hu 
for  the  recall ;  and 
(c.)  they  shall  again  place  the  child  out  as  soon  as  possible,  and  ti 
latest  within  three  months  after  the  recall,  and  shall  forthwith 
notify  the  Secretary  of  State  that  the  child  has  been  placed 
out. 
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(8.)  A  licence  granted  to  a  child  within  three  months  before  attaiuing  57  &  58  Yior. 
the  age  of  sixteen  shall  continue  in  force  after  the  child  attains  that  age,         ^  ^^* 
and  may   be  revoked  or  renewed   in   the  manner   provided   by   section     j  TT-q/ 
twenty-seven  of  the  Industrial  Schools  Act,  1866.  Schools  Acts 

2.  Section  thirty-four  of  the  Industrial  Schools  Act,  1866,  shall  be  read    Amendment. 
and  construed  as  if  after  the  three  offences  therein  severally  specified  there     ^^cU  l^^^. 
were  added  the  following  offence  ;  namely, —  p     T     7 

Fourth. — ^Elnowingly  assists  or  induces,  directly  or  indirectly,  a  inducing  child 
child  placed  on  licence  to  escape   from  any  person  with  whom  the  placed  on 
child  is  so  placed  on  licence,  or  prevents  the  child  from  returning  licence  to 
to  any  person  aforesaid.  escape,  &o. 

3.  Any  cluld  detained  in  an  industrial  school  at  the  passing  of  this  Act  Provision  as  to 
may  consent  in   writing  to  come   under  the  provisions  of  this  Act,  and  children  de- 
thereupon  the  Secretary  of  State,  if  satisfied  that  the  consent  was  given  **'^^i^^° 
voluntarily,  and  with  full  knowledge  of  its  effect,  may  order  that  the  orders, 
provisions   of  this  Act   shall  apply  to  the  child,  and  they  shall  apply 
accordingly. 

4.  Nothing  in  this   Act  shall  apply  to  any  child   committed   to  an  Saving  for 
industrial  school  under  the  Elementary  Education  Acts,  1870  to  1893.       children  de- 

5.  This  Act  may  be  cited  for  all  purposes  as  *' The  Industrial  Schools  *t[°®dM<^*' 
Act  Amendment  Act,   1894,'*  and  shall  be  construed  as  one  with  the  order. 
Industrial  Schools  Act,  1866,  and  that  Act  and  this  Act  may  be  cited  Short  title  and 
together  as  "The  Industrial  Schools  Acts,  1866  and  1894."  construotion. 


PREVENTION  OF  OBUELTY  TO  OHILDEEN  ACT,  1894. 

57  &  58  Vict.  CAP.  41. 

An  Act  to  consolidate  the  Acts  relating  to  the  Prevention  of  Cruelty  to,  and 
Protection  of,  Children. — [17^  August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Cruelty  to  Children. 

1.  (1.)  If  any  person  over  the  age  of  sixteen  years  who  has  the  custody.  Punishment 
charge,  or  care  of  any  child  under  the  age   of  sixteen    years,  wilfully  ^^\  cruelty  to 
assaults,  ill-treats,  neglects,  abandons,  or  exposes  such  child,  or  causes  or  °""°""* 
procures  such  child  to  be  assaulted,  ill-treated,  neglected,  abandoned,  or 
exposed  in  a  manner  likely  to  cause  such   child  unnecessary  suffering, 
or  injury  to  its  health  (including  injury  to  or  loss  of  sight,  or  hearing,  or 
limb,  or  organ  of  the  body,  and  any  mental  derangement),  that  person 
shall  be  guilty  of  a  misdemeanour ;  and 
(a)  on  conviction  on  indictment,  shall  be  liable,  at  the  discretion  of  the 
court,  to  a  fine  not  exceeding  one  hundred  pounds,  or  alternatively, 
or  in  default  of  payment  of  such  fine,  or  in  addition  thereto,  to 
imprisonment,  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  years  :  and 


Ivi 
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57  k  58  Yior.      (h)  on  rommaiy  coDTietion  shall  be  liable,  at  the  diacretion  of  theoovl 

^  ^^'  to  a  fine  not  exceeding  twenty-five  ponnds,  or  altematively,  or  ic 

Prtvention   of  default  of   payment   of  such  fine,  or    in    addition     thereto,  to 

Crue/ttf  to  '  imprisonment,    with  or  withoat  hard  labour  for  any  tenn  noi 

Children   Ad,  exceeding  six  months. 

1894.  ^2.)  A  person  may  be  convicted  of  an  offence  under  this  section  either 

on  indictment  or  by  a  court  of  summaiy  jurisdiction  notwithstanding  tbe 
death  of  the  child  in  respect  of  whom  the  offence  is  committed. 

(d.)  If  it  is  proved  that  a  person  indicted  under  this  section  wh 
interested  in  any  sum  of  money  accruable  or  payable  in  the  event  of  tb 
death  of  the  child,  and  had  knowledge  that  such  sum  of  money  w 
accruing  or  becoming  payable,  the  court,  in  its  discretion,  may 

(a)  increase  the  amount  of  the  fine  under  this  section  so  that  the  fine 

does  not  exceed  two  hundred  pounds ;  or 
(6)  in  lieu  of  awarding  any  other  penalty  under  this  section,  sentesop 
the  person  indicted  to  penal  servitude  for  any  term  not  exceed- 
ing five  years. 
(4.)  A  person  shall  be  deemed  to   be  interested   in  a  sam  of  money 
under  this  section  if  he  has  any  share  in  or  any  benefit  from  the  pajmeo' 
of  that  money,  though  he  is  not  a  person  to  whom  it  is  legally  payable. 

(5.)  An  offence  under  this  section  is  in  this  Act  referred  to  as  an  offence 
of  cruelty. 

Restrictions  on  Employment  of  Children. 

2.  If  any  person — 

(a)  causes  or  procures  any  child,  being  a  boy  under  the  age  of  fourteen 
years,  or  being  a  girl  under  the  age  of  sixteen  years,  or,  having  tb« 
custody,  charge,  or  care  of  any  such  child,  allows  that  chUd  to  be 
in  any  street,  premises,  or  place  for  the  purpose  of  begging  or 
receiving  alms,  or  of  inducing  the  giving  of  alms,  whether  an<lff 
the  pretence  of  singing,  playing,  performing,  offering  anything  for 
sale,  or  otherwise ;  or 

(jb)  causes  or  procures  any  child,  being  a  boy  under  the  age  of  fourteen 
years,  or  being  a  girl  under  the  age  of  sixteen  years,  or,  haTing 
the  custody,  charge,  or  care  of  any  such  child,  allows  that  child 
to  be  in  any  street,  or  in  any  premises  licensed  for  the  sale  of  any 
intoxicating  liquor,  other  than  premises  licensed  according  to  li» 
for  public  entertainments,  for  the  purpose  of  singing,  playing,  or 
performing  for  profit,  or  offering  anything  for  sale,  between  nine 
p.m.  and  six  a.m. ;  or 

(c)  causes  or  procures  any  child  under  the  age  of  eleven  years,  or. 
having  the  custody,  charge,  or  care  of  any  such  child,  allows  thit 
child  to  be  at  any  time  in  any  street,  or  in  any  premises  Uoeosed 
for  the  sale  of  any  intoxicating  liquor,  or  in  premises  licensed 
according  to  law  for  public  entertainments,  or  in  any  circos  or 
other  place  of  public  amusement  to  which  the  public  are  admitted 
by  payment,  for  the  purpose  of  singing,  playing,  or  perfonning 
for  profit,  or  offering  anything  for  sale;    or 

(rf)  causes  or  procures  any  child  under  the  age  of  sixteen  years,*, 
having  the  custody,  charge,  or  care  of  any  such  child,  allows  thM 
child  to  be  in  any  place  for  the  purpose  of  being  trained  as  so 
acrobat,  contortionist,  or  circus  performer,  or  of  being  trained  for 
any  exhibition  or  performance  which  in  its  nature  is  dangeroQ*> 
that  person  shall,  on  summary  conviction,  be  liable,  at  the  discretion  of  the 
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court,  to  a  ^ne  not  exceeding  twenty-five  pounds,  or  altematiyely,  or  in  57  A  RB  Tior. 
default  of  payment  of  such  fine,  or  in  additidn  thereto,  to  imprisonment,         o*  41- 
with  or  wifliout  hard  labour,  for  any  term  not  exceeding  three  months.        «.    ~r 
Provided  that—  ^^to 

(i.)  This  section  shall  not  apply  in  the  case  of  any  occasional  sale  or  Children   Att^ 
entertainment  the  net  proceeds  of  which  are  wholly  applied  for  the        \Si^, 
benefit  of  any  school  or  to  any  charitable  object,  if  such  sale  or 
entertainment  is  held  elsewhere  than  in  premises  which  are  licensed 
for  the  sale  of  any  intoxicating  liquor  but  not  licensed  according  to 
law  for  public  entertainments,  or  if,  in  the  case  of  a  sale  or  enter- 
tainment held  in  any  such  premises  as  aforesaid,  a  special  exemp- 
tion from  the  provisions  of  this  section  has  been  granted  in  writing 
under  the  hands  of  two  justices  of  the  peace ;  and 
(ii.)  Any  local  authority  may,  if  they  think  it  necessary  or  desirable  so 
to  do,  from  time  to  time  by  bye-law  extend  or  restrict  the  hours 
mentioned  in  paragraph  (6)  of  this  section,  either  on  every  day  or 
on  any  specified  day  or  days  of  the  week,  and  either  as  to  the 
whole  of  their  district  or  as  to  any  specified  area  therein ;  and 
(iii.)  Paragraphs  (c)  and  {d)  of  this  section  shall  not  apply  in  any  case 
in  respect  of  which  a  licence  granted  under  this  Act  is  in  force,  so 
far  as  that  licence  extends  ;  and 
(iv.)  Paragraph  (J)  of  this  section  shall  not  apply  in  the  case  of  a  person 
who  is  the  parent  or  legal  guardian  of  a  child,  and  himself  trains 
the  child. 
3.  (1.)  A  petty  sessional  court,  or  in  Scotland  the  School  Board,  may.  Licences  for 
notwithstanding  anything  in  this  Act,  grant  a  licence  for  such  time  and  employment 
during  such  hours  of  the  day.  and -subject  to  such  restrictions  and  con-  ?  i  ^^*ii1rt?-T 
ditions  as  the  court  or  board  think  fit,  for  any  child  exceeding  seven  years  ^  i6— 89&40 
of  age, —  Vict.  c.  79— 

(a)  to  take  part  in  any  entertainment  or  series  of  entertainments  to  take  41  ft  42  Viot. 
place  in  premises  licensed  according  to  law  for  public  entertain-  ^'  ^®- 
ments,    or  in    any    circus   or  other   place  of    public   amusement 
as  aforesaid ;  or 
(^)  to  be  trained  as  aforesaid  ;  or 
(c)  for  both  purposes ; 
if  satisfied  of  the  fitness  of  the  child  for  the  purpose,  and  if  it  is  shown  to 
their  satisfaction  that  proper  provision  has  been  made  to  secure  the  health 
and  kind  treatment  of  the  children  taking  part  in  the  entertainment  or 
series  of  entertainments  or  being  trained  as  aforesaid,  and  the  court  or 
board  may,  upon  sufficient  cause,  vary,  add   to,    or   rescind   any  such 
licence. 

Any  such  licence  shall  be  sufficient  protection  to  all  persons  acting 
under  or  in  accordance  with  the  same. 

(2.)  A  Secretary  of  State  may  assign  to  any  inspector  appointed  under 
section  twenty-seven  of  the  Factory  and  Workshop  Act,  1878,  specially 
and  in  addition  to  any  other  usual  duties,  the  duty  of  seeing  whether  the 
restrictions  and  conditions  of  any  licence  under  this  section  are  duly  com- 
plied with,  and  any  such  inspector  shall  have  the  same  power  to  enter,  inspect, 
and  examine  any  place  of  public  entertainment  at  which  the  employment 
of  a  child  is  for  the  time  being  licensed  under  this  section  as  an  inspector 
has  to  enter,  inspect,  and  examine  a  factory  or  workshop  under  section 
sixty-eight  of  the  same  Act. 

(8.)  Where  any  person  applies  for  a  licence  under  this  section  he  shall, 
at  least  seven  days  before  making  the  application,  give  notice  thereof  to 
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57  A  58  Vxor.  the  chief  ofiBoer  of  police  for  the  district  in  which  the  licence  is  to  take  effect. 

c^l-         and  that  officer  may  appear  or  instruct  some  person  to  appear  before  tkp 

u       f •         -authority  hearing  the  application,  and  show  cause  why  the  licence  shcnW 

Ctiteitu  to^^^  ^  granted,  and  the  authority  to  whom  the  application  is  made  abaH 

CfUicben   Act,  not  grant  the  same  unless  they  are  satisfied  that  notice  has  been  properlj 

1894.         BO  given. 

'  (4. )  Where  a  licence  is  granted  under  this  section  to  any  person,  thatpenos 

shall,  not  less  than  ten  days  after  the  granting  of  the  licence,  cause  a  copj 
thereof  to  be  sent  to  the  inspector  of  factories  and  workshops  acting  ioi 
the  district  in  which  the  licence  is  to  take  effect,  and  if  he  faila  to  cause 
such  copy  to  be  sent  shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  five  pounds. 

(5.)  Nothing  in  this  or  in  the  last  preceding  section  shall  affect  the  pro- 
visions of  the  Elementary  Education  Act,  1876,  or  the  Education  (Scotland) 
Act,  1878. 

Arrest  of  Offender  and  Provisions  for  Safety  of  Children. 

Power  to  take      4.  (1.)  Any  constable  may  take  into  custody,  without  warrant,  anj 
offenders  into  person— 

^'  (a)  who  within  view  of  such  constable  commits  an  offence  under  this  Ad, 

or  any  of  the  offences  mentioned  in  the  Schedule  to  this  Act,  when 
the  name  and  residence  of  such  person  are  unknown  to  sodi 
constable  and  cannot  be  ascertained  by  such  constable  ;  or 
(6)  who  has  committed  or  who  he  has  reason  to  believe  has  committed 
any  offence  of  cruelty  within  the  meaning  of  this  Act,  or  any  of 
the  offences  mentioned  in  the  Schedule  to  this  Act,  if  he  iiai 
reasonable  ground  for  believing  that  such  person  will  abscond,  or 
if  the  name  and  address  of  such  person  are  unknown  to  and  can- 
not be  ascertained  by  the  constable. 
(2.)  Where  a  constable  arrests  any  person  without  warrant  in  pursuance 
of  this  section,  the  inspector  or  constable  in  charge  of  the  station  to  which 
such  person  is  conveyed  shall,  unless  in  his  belief  the  release  of  sach 
person  on  bail  would  tend  to  defeat  the  ends  of  justice,  or  to  cause  injoiy 
or  danger  to  the  child  against  whom  the  offence  is  alleged  to  have  beeo 
committed,   release   the  person    arrested    on    his    entering    into   sadi 
recognisance,   with   or  without  sureties,   as  may  in   his  judgment  be 
required  to  secure  the  attendance  of  such  person  upon  the  hearing  of  the 
charge. 
Detention  of         5.  (1.)  A  constable  may  take  to  a  place  of  safety  any  child  in  respect  of 
child  in  place    whom  an  offence  under  paragraph  (a)  of  section  two  of  this  Act  has  been 
of  safety.  committed,  or  in  respect  of  whom  an  offence  of  cruelty  within  the  meaning 

of  this  Act,  or  any  of  the  offences  mentioned  in  the  Schedule  to  this  Act 
has  been,  or  there  is  reason  to  believe  has  been,  committed. 

(2.)  A  child  so  taken  to  a  place  of  safety,  and  also  any  child  under  the 
age  of  sixteen  years  who  seeks  refuge  in  a  place  of  safety,  may  there  be 
detained  until  it  can  be  brought  before  a  court  of  summary  jurisdiction, 
and  that  court  mav  make  such  order  as  is  mentioned  in  the  next  following 
sub-section,  or  may  cause  the  child  to  be  dealt  with  as  circumstances  tnaj 
admit  and  require  until  the  charge  made  against  any  person  in  respect  of 
any  offence  as  aforesaid  with  regard  to  the  child  has  been  determined  bj 
the  committal  for  trial,  or  conviction,  or  discharge  of  such  person. 

(3.)  Where  it  appears  to  a  court  of  summary  jurisdiction  or  any  jastice 
that  an  offence  of  cruelty  within  the  meaning  of  this  Act  or  any  of  ^ 
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offences  mentioned  in  the  Schedule  to  this  Act  has  been  committed  in  the  57  &  58  Vicr. 
case  of  any  child  that  is  brought  before  such  court  or  justice,  and  that  the        ^  ^^• 
health  or  safety  of  the  child  will  be  endangered  unless  an  order  is  made  p^^^^^^^  „/ 
under  this  sub-section,  the  court  or  justice  may,  without  prejudice  to  any      CrueJty  to 
other  power  under  this  Act,  make  such  order  as  circumstances  require  for  Children  Act, 
the  care  and  detention  of  the  child  until  a  reasonable  time  has  elapsed  for        lS9i. 
a   charge  to  be  made  against  some  person    for  having  committed   the 
offemce,  and,  if  a  charge  is  made  against  any  person  within  that  time, 
until  the  charge  has  been  determined  by   the  committal   for  trial   or 
conviction  or  discharge  of  that  person,  and  any  such  order  may  be  carried 
out  notwithstanding  that  any  person  claims  the  custody  of  the  child. 

(4.)  Boards  of  guardians,  and,  in  Scotland,  parochial  boards,  shall 
provide  for  the  reception  of  children  brought  to  a  workhouse  in  pursuance 
of  this  Act,  and  where  the  place  of  safety  to  which  a  constable  takes 
a  child  is  a  workhouse,  the  master  shall  receive  the  child  into  the  work- 
house if  there  is  suitable  accommodation  therein  for  the  same,  and  shall 
detain  the  child  uutil  the  case  is  determined,  and  any  expenses  incurred  in 
respect  of  the  child  shall  be  deemed  to  be  expenses  incurred  in  the  relief 
of  the  poor. 

6.  (1.)  Where  a  person  having  the  custody,  charge,  or  care  of  a  child  Dwpoeal  of 

under  the  age  of  sixteen  years  has  been—  ^'^"^  ^  ^^®'" 

,  "  of  oonrt. 

(a)  convicted  of  committing  in  respect  of  such  child   an    offence  of 

cruelty  within  the  meaning  of  this  Act,  or  any  of  the  offences 
mentioned  in  the  Schedule  to  this  Act ;  or 

(b)  committed  for  trial  for  any  such  offence ;  or 

(c)  bound  over  to  keep  the  peace  towards  such  child, 

by  any  court,  that  court  either  at  the  time  when  the  person  is  so  convicted, 
committed  for  trial,  or  bound  over,  and  without  requiring  any  new  pro- 
ceedings to  be  instituted  for  the  purpose,  or  at  any  other  time,  and  also 
any  petty  sessional  court  before  which  any  person  may  bring  the  case, 
may,  if  satisfied  on  inquiry  that  it  is  expedient  so  to  deal  with  the  child, 
order  that  the  child  be  taken  out  of  the  custody  of  the  person  so  con- 
victed, committed  for  trial,  or  bound  over,  and  be  committed  to  the 
custody  of  a  relation  of  the  child,  or  some  other  fit  person  named  by  the 
court  (such  relation  or  other  person  being  willing  to  undertake  such 
custody),  until  it  attains  the  age  of  sixteen  years,  or  for  any  shorter 
period,  and  may  of  its  own  motion  or  on  the  application  of  any  person 
from  time  to  time  renew,  vary,  and  revoke  any  such  order ;  but  no  order 
shall  be  made  under  this  section  unless  a  parent  of  the  child  has  been 
convicted  of  or  committed  for  trial  for  the  offence,  or  is  under  committal 
for  trial  for  having  been  or  has  been  proved  to  have  been  party  or  privy 
to  the  offence,  or  has  been  bound  over  to  keep  the  peace  towards  such 
child. 

(2.)  Every  order  under  this  section  shall  be  in  writing,  and  any  such 
order  may  be  made  by  the  court  in  the  absence  of  the  child  ;  and  the 
consent  of  any  person  to  undertake  the  custody  of  a  child  in  pursuance  of 
any  such  order  shall  be  proved  in  such  manner  as  the  court  may  think 
sufficient  to  bind  him. 

(8.)  Where  an  order  is  made  under  this  section  in  respect  of  a  person 
who  has  been  committed  for  trial,  then,  if  that  person  is  acquitted  of  the 
charge,  or  if  the  charge  is  dismissed  for  want  of  prosecution,  the  order 
shall  forthwith  be  void  except  with  regard  to  anything  that  may  have 
been  lawfully  done  under  it. 

(4.)  A  Secretary  of  State  in  England,  and  in  Scotland  the  Secretary  for 


57  ft  58  Vior.  Scotland,  and  in  Ireland  the  Lord-Lieutenant  of  Ireland,  may  at  any  time 

c-  *^-         in  his  discretion  discharge  a  child  from  the  custody  of  any  person  to 

Prevention  of  ^'^^^®  custody  it  is  committed  in  pursuance  of  this  section,  eitlier  afaHO- 

CrueHyto     lutely  or  on  such  conditions  as  such  Secretary  of  State,  Secretary,  or 

Children  Aet^  Lord-Lieutenant,  approves,  and  may,  if  he  think  fit,  make  roles  in  rda- 

1894.        tion  to  children  so  committed  to  the  custody  of  any  person,    and  to  tiv 

duties  of  such  persons  with  respect  to  such  children. 

(5.)  A  Secretary  of  State,  in  any  case  where  it  appears  to  him  to  be 

for  the  benefit  of  a  child  who  has  been  committed  to  the  custody  of  anj 

person  in  pursuance  of  this  section,  may  empower  such  person  to  pzoenn 

the  emigration  of  the  child,  but  except  with  such  authority,  no  person  to 

whose  custody  a  child  is  so  committed  shall  procure  its  emigration. 

Jf*ihUd^hen       ^'  ^^'^  ^7  person  to  whose  custody  a  child  is  committed  under  this 

committed  to   ^^^  shall,  whilst  the  order  is  in  force,  have  the  like  control  over  the  child 

custody  of  any  as  if  he  were  its  parent,  and  shall  be  responsible  for  its  maintenance,  and 

person  under    the  child  shall  continue  in  the  custody  of  such  person,  notwithstanding 

""^zl^zV^  that  it  is  claimed  by  its  parent. 

Vict.  c.  65.  (^*)  ^°y  court  having  power  so  to  commit  a  child  shall  have  power  to 

make  the  like  orders  on  the  parent  of  the  child  to  contribute  to  its  main- 
tenance during  such  period  as  aforesaid,  as  if  the  child  were  detained 
under  the  Industrial  Schools  Acts,  but  the  limit  on  the  amount  of  the 
weekly  sum  which  the  parent  of  a  child  may  be  required,  under  ths 
section,  to  contribute  to  its  maintenance  shall  be  one  pound  a  week 
instead  of  the  limit  fixed  by  the  Industrial  Schools  Acts. 

(3.)  Any  such  order  may  be  made  on  the  complaint  or  applioation  of 
the  person  to  whose  custody  the  child  is  for  the  time  being  committed, 
and  either  at  the  time  when  the  order  for  the  child's  committal  to 
custody  is  made,  or  subsequently,  and  the  sums  contributed  by  the  parent 
shall  be  paid  to  such  person  as  the  court  may  name,  and  be  applied  for 
the  maintenance  of  the  child. 

(4.)  If  a  person  fails  to  pay  any  sum  payable  by  him  in  pursuanoe  of 
any  such  order,  he  may  be  dealt  with  in  like  manner  as  if  the  sum  were 
due  from  him  \n  pursuance  of  an  order  under  the  Bastardy  Law  Ammd- 
ment  Act,  1872,  or  in  Scotland  were  a  sum  decerned  for  ailment,  or  in 
Ireland  were  a  sum  ordered  to  be  paid  by  him  under  the  Summary  Juris- 
diction (Ireland)  Acts. 

(5.)  Where  an  order  under  this  Act  to  commit  a  child  to  the  costodj 

of  some  relation  or  other  person  is  made  in  respect  of  a  person  who  has 

been  committed  for  trial  for  an  offence,  the  court  shall  not  have  power  to 

order  the  parent  of  the  child  to  contribute  to  its  maintenanoe  prior  to  the 

trial  of  that  person. 

^"fon'of  ^''      8.  (1.)  In  determining  on  the  person  to  whose  custody  the  chUd  shdl 

person  to         ^®  committed  under  this  Act,  the  court  shall  endeavour  to  ascertain  the 

whom  child  is  religious  persuasion  to  which  the  child  belongs,  and  shall,  if   possible, 

committed.      select  a  person  of  the  same  religious  persuasion,  or  a  person  who  giTW 

such  undertaking  as  seems  to  the  court  sufficient  that  the  child  shall  be 

brought  up  in  accordance  with  its  own  religious  persuasion,  and  sadi 

religious  persuasion  shall  be  specified  in  the  order. 

(2.)  In  any  case  where  the  child  has  been  placed  pursuant  to  any  sneb 
order  with  a  person  who  is  not  of  the  same  religious  persuasion  as  that  to 
which  the  child  belongs  or  who  has  not  given  such  undertaking  as  afoie- 
said  the  court  shall,  on  the  application  of  any  person  in  that  behalf,  and 
on  its  appearing  that  a  fit  person  who  is  of  the  same  religious  pertuasioB 
or  who  will  give  such  undertaking  as  aforesaid,  is  willing  to  oadertake 
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ihe  custody,  make  an  order  to  secure  liis  being  placed  with  a  person  who  57  k  58  Vior. 
either  is  of  the  same  religious  persuasion  or  gives  such  undertaking  as        c-  ^^* 
aforesaid.  n^        T 

(3.)  Where  a  child  has  been  placed  with  a  person  who  gives  such  under-      Crutftu  to 
taking  as  aforesaid,  and  the  undertaking  is  not  observed,  the  child  shall  Children  Act, 
be  deemed  to  have  been  placed  with  a  person  not  of  the  same  religious        1894. 
persuasion  as  that  to  which  the  child  belongs  as  if  no  such  undertaking 
had  been  given. 

9.  (1.)  Where  any  child    under  the  age  of  sixteen  years  is  brought  Interchange 
before  a  petty  sessional  court  under  circumstances  authorising  the  court  **'  powers 
to  deal  with  the  child  under  the  Industrial  Scbools  Acts,  the  court,  if  it  J^nff  &hooU 
thinks  fit,  in  lieu  of  ordering  that  the  child  be  sent   to  an  industrial  j^q^^  ^^^  this 
school,  may  make  an  order  under  this  Act  for  the  committal  of  the  child  Act. 

to  the  custody  of  a  relation  or  person  named  by  the  court. 

(2.)  Where  a  court  orders  a  child  to  be  sent  to  an  industrial  school, 
the  order  may,  at  the  discretion  of  the  court,  be  made  to  take  effect  either 
inomediately  or  at  any  later  time  specified  therein,  regard  being  had  to  the 
age  or  health  of  the  child ;  and,  if  the  order  is  not  made  to  take  effect 
immediately,  or  if  at  the  time  specified  for  the  order  to  take  effect  the 
child  is  deemed  unfit  to  be  sent  to  an  industrial  school,  the  court  may 
commit  the  child  to  the  custody  of  a  relation  or  person  named  by  the 
court,  as  provided  by  this  Act,  until  the  time  so  specified  or  the  time 
when  the  order  actusdly  takes  effect. 

10.  (1.)  If  it  appears  to  any  stipendiary  magistrate  or  to   any  two  Warrant  to 
justices  of  the  peace,  on  information  made  before  him  or  them  on  oath  by  search  for  and 
any  person  who,  in  the  opinion  of  the  magistrate  or  justices,  is  bond  fide  remove  a  child, 
acting  in  the  interests  of  a  child  under  the  age  of  sixteen  yeara,  that  there 

is  reasonable  cause  to  suspect  that  such  a  child  has  been  or  is  being 
assaulted,  ill-treated,  or  neglected  in  any  place  within  the  jurisdiction  of 
such  magistrates  or  justices  in  a  manner  likely  to  cause  the  child  unneces- 
sary suffering  or  to  be  injurious  to  its  health,  or  that  any  offence  men- 
tioned in  the  Schedule  to  this  Act  has  been  or  is  being  committed  in 
respect  of  such  a  child,  such  magistrate  or  justices  may  issue  a  warrant 
authorising  any  person  named  therein  to  search  for  such  child,  and  if  it  is 
found  to  have  been  or  to  be  assaulted,  ill-treated,  or  neglected  in  manner 
aforesaid,  or  that  any  such  offence  as  aforesaid  has  been  or  is  being  com- 
mitted in  respect  of  the  child,  to  t^ake  it  to  and  detain  it  in  a  place  of 
safety,  until  it  can  be  brought  before  a  court  of  summary  jurisdiction,  or 
authorising  any  person  to  remove  the  child  with  or  without  search  to  a 
place  of  safety  and  detain  it  there  until  it  can  be  brought  before  a  court 
of  summary  jurisdiction ;  and  the  court  before  whom  the  child  is  brought 
may  cause  it  to  be  dealt  with  in  the  manner  provided  by  section  five  of 
this  Act. 

Provided  that — 

(a)  the  powers  hereinbefore  conferred  on  any  two  justices  may  be  exer- 

cised by  any  one  justice,  if  upon  the  information  it  appears  to 
him  to  be  a  case  of  urgency ;  and 

(b)  in  the  case  of  Scotland  the  jurisdiction  hereby  conferred  on  a  magis- 

trate or  two  justices  shall  be  exercised  only  by  a  sheriff  or  sheriff 

substitute. 
(2.)  Any  person  issuing  a  warrant  under  this  section  may  by  the  same 
warrant  cause  any  person  accused  of  any  offence  in  respect  of  the  child  to 
be  apprehended  and  brought  before  a  justice,  and  proceedings  to  be  taken 
for  poniBhixig  sudh  person  according  to  law. 
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57  ft  58  YioT.      (3.)  Any  person  authorised  by  warrant  under  this  section  to  aearcli  for 
0. 41.         any  child,  or  to  remove  any  child  with  or  without  search,  may  enter  (if 
Prevention  of  °®®^  ^®  ^^  force)  any  house,  building,  or  other  place  specified  in    the 
Orudty  to     warrant,  and  may  remove  the  child  therefrom. 

(4.)  Every  warrant  issued  under  this  section  shall  be  addressed  to  sod 
executed  by  some  superintendent,  inspector,  or  other  superior  officer  of 
police,  who  shall  be  accompanied  by  the  person  making  the  inforoiation, 
if  such  person  so  desire,  unless  the  persons  by  whom  the  warrant  is  issaed 
otherwise  direct,  and  may  also,  if  the  persons  by  whom  the  warrant  is 
issued  so  direct,  be  accompanied  by  a  registered  medical  practitioner. 

(5.)  It  shall  not  be  necessary  in  any  information  or  warrant  under  this 
section  to  name  the  child. 


Power  as  to  Habitual  Di'unkards. 
Power  as  to  H.  Where  it  appears  to  the  court  by  or  before  which  any  person  is 

dra**k   d  —    <50^^c^®^  of  ^^6  offence  of  cruelty  within  the  meaning  of  this  Act»  or  of 

42  ^  43~    aiiy  of  the  ofiFences  mentioned  in  the  Schedule  to  this  Act,  that  that  person 

Vict.  0.  19  -  is  a  parent  of  the  child  in  respect  of  whom  the  offence  was  committed,  or 
51  &  52  Vict,  is  living  with  the  parent  of  the  child,  and  is  an  habitual  drunkard  within 
^'  ^^*  the  meaning  of  the  Inebriates  Acts,  1879  and  1888,  the  court,  in  lieu  of 

sentencing  such  person  to  imprisonment,  may,  if  it  thinks  fit,  make  an 
order  for  his  detention  for  any  period  named  in  the  order  not  exceeding 
twelve  months  in  a  retreat  under  the  said  Acts,  the  licensee  of  which  is 
willing  to  receive  him,  and  the  said  order  shall  have  the  like  effect,  and 
copies  thereof  shall  be  sent  to  the  local  authority  and  Secretary  of  State  in 
like  manner  as  if  it  were  an  application  duly  made  by  such  person  and  duly 
attested  by  two  justices  under  the  said  Acts  ;  and  the  court  may  order  an 
officer  of  the  court  or  constable  to  remove  such  person  to  the  retreat,  and 
on  his  reception  the  said  Acts  shall  have  effect  as  if  he  had  been  adniitted 
in  pursuance  of  an  application  so  made  and  attested  as  aforesaid  :  Provided 
that— 

(a)  an  order  for  the  detention  of  a  person  in  a  retreat  shall  not  be  made 
under  this  section  unless  that  person,  having  had  such  notice  ai 
the  court  deems  sufficient  of  the  intention  to  allege  habitnal 
drunkenness,  consents  to  the  order  being  made  ;  and 
(5)  if  the  wife  or  husband  of  such  person,  being  present  at  the  hearing 
of  the  charge,  objects  to  the  order  being  made,  the  court  shaU. 
before  making  the  order,  take  into  consideration  any  representa- 
tion made  to  it  by  the  wife  or  husband ;  and 
(c)  before  making  the  order  the  court  shall,  to  such  extent  as  it  may 
deem  reasonably  sufficient,  be  satisfied  that  provision   will  bs 
made  for  defraying  the  expenses  of  such  person  during  detention 
in  a  retreat. 


Evidence  and  Procedure, 


Evidence  of 

accnsed 

person. 


12.  In  any  proceeding  against  any  person  for  an  offence  under  this  Act 
or  for  any  of  the  offences  mentioned  in  the  Schedule  to  this  Act,  such 
person  shall  be  competent  but  not  compellable  to  give  evidence,  and  the 
wife  or  husband  of  such  person  may  be  required  to  attend  to  give  evidence 
as  an  ordinary  witness  in  the  case,  and  shall  be  competent  but  not 
compellable  to  give  evidence. 

13.  (1.)  Where  a  justice  is  satisfied  by  the  evidence  of  a  registered 
dfi^^iii'  ** f  ^®^^oal  practitioner  that  the  attendance  before  a  court  of  any  child,  in 
ol^              respect  of  whom  an  offence  of  cruelty  within  the  meaning  of  this  Act  or 


Extension  of 


APPENDIX.  Ixiii 

any  of  the  ofifences  mentioned  in  the  Schedule  to  this  Act  is  alleged  to  67  A  68  Vior. 
have  been  committed,  would  involve  serious  danger  to  its  life  or  health,         o*  *!• 
the  justice  may  take  in  writing  the  deposition  of  such  child  on  oath,  and    »>       T     ^ 
shall  thereupon  subscribe  the  same  and  add  thereto  a  statement  of  his      Cruelty  to 
reason  for  taking  the  same,  and  of  the  day  when  and  place  where  the   Chiidrm  Act, 
same  was  taken,  and  of  the  names  of  the  persons  (if  any)  present  at  the         ISdA, 
taking  thereof. 

(2.)  The  justice  taking  any  such  deposition  shall  transmit  the  same 
with  his  statement — 

(a)  if  the  deposition  relates  to  an  ofiPence  for  which  any  accused  person 
is  already  committed  for  trial,  to  the  proper  officer  of  the  court 
for  trial  at  which  the  accused  person  has  been  committed  ;  and 
(6)  in  any  other  case  to  the  clerk  of  the  peace  of  the  county  or  borough 
in  which  the  deposition  has  been  taken ; 
and  the  clerk  of  the  peace  to  whom  such  deposition  is  transmitted  shall 
preserve,  file,  and  record  the  same. 

14.  Where  on  the  trial  of  any  person  on  indictment  for  any  offence  of  Admission  of 
cruelty  within  the  meaning  of  this  Act  or  any  of  the  offences  mentioned  deposition  of 
in  the  Schedule  to  this  Act,  the  court  is  satisfied  by  the  evidence  of  *denoe— *^" 
registered  medical  practitioner  that  the  attendance  before  the  court  of  any  n  ^  12  vict. 
child  in  respect  of  whom  the  offence  is  alleged  to  have  been  committed  0.  42—12  &  18 
would  involve  serious  danger  to  its  life  or  health,  any  deposition  of  the  Vict.  c.  69— 
child  taken  under  the  Indictable  Offences  Act,  1848,  or  the  Indictable  ^*  *  ^^  ^^^*' 
Offences  (Ireland)  Act,  1849,  or  the  Petty  Sessions  (Ireland)  Act,  1851, 

or  this  Act,  shall  be  admissible  in  evidence  either  for  or  against  the 
accused  person  without  further  proof  thereof — 

(a)  if  it  purports  to  be  signed  by  the  justice  by  or  before  whom  it 

purports  to  be  taken  ;  and 

(b)  if  it  is  proved  that  reasonable  notice  of  the  intention  to  take  the 

deposition  has  been  served  upon  the  person  against  whom  it  is 
proposed  to  use  the  same  as  evidence,  and  that  that  person  or  his 
counsel  or  solicitor  had,  or  might  have  had  if  he  had  chosen  to 
be  present,  an  opportunity  of  cross-examining  the  child  making 
the  deposition. 

15.  (1.)  Where  in  any  proceeding  against  any  person  for  an  offence  fividenoe  of 
under  this  Act  or  for  any  of  the  offences  mentioned  in  the  Schedule  to  child  of  tender 
this  Act,  the  child  in  respect  of  whom  the  offence  is  charged  to  have  T?*I*T^  y  ♦ 

been  committed,  or  any  other  child  of  tender  years  who  is  tendered  as  a  ^^  42 14  ^  15 

witness,  does  not  in  the  opinion  of  the  court  understand  the  nature  of  an  Vict,  e,  93 — 
oath,  the  evidence  of  such  child  may  be  received,  though  not  given  upon  *2  &  48  Vict, 
oath,  if,  in  the  opinion  of  the  court,  such  child  is  possessed  of  sufficient  y*  ?~^J9 
intelligence  to  justify  the  reception  of  the  evidence,  and  understands  the 

doty  of  speaking  the  truth :  and  the  evidence  of  such  child,  though  not' 
given  on  oath  but  otherwise  taken  and  reduced  into  writing,  in  accordance 
with  the  provisions  of  section  seventeen  of  the  Indictable  Offences  Ac:t, 
1848,  or  of  section  fourteen  of  the  Petty  Sessions  (Ireland)  Act,  1851,  or 
of  section  thirteen  of  this  Act,  shall  be  deemed  to  be  a  deposition  within 
the  meaning  of  those  sections  respectively  : 
Provided  that — 

(a.)  A  person  shall  not  be  liable  to  be  convicted  of  the  offence  unless 

the  testiaaony  admitted  by  virtue  of  this  section  and  given  on 

behalf  of  the  prosecution  is  corroborated  by  some  other  material 

evidence  in  support  thereof  implicating  the  accused ;  and 

{b.)  Any  child  whose  evidence  is  received  as  aforesaid  and  who  shall 
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wilf ally  give  false  evidence  shall  be  liable  to  be  indicted  and  tried 
for  such  offence,  and  on  conviction  thereof  may  be  adjadged  soeh 
punishment  as  is  provided  for  by  section  eleven  of  the  Smnmazj 
Jurisdiction  Act,  1879,  in  the  case  of  juvenile  offenders,  or  in 
Ireland  by  section  four  of  the  Summary  Jurisdiction  over  Childrec 
(Ireland)  Act,  1884,  in  the  case  of  children. 
(2.)  This  section  shall  not  apply  to  Scotland. 

16.  Where  in  any  proceedings  with  relation  to  an  offence  of  cmeltj 
within  the  meaning  of  this  Act,  or  any  of  the  offences  mentioned  in  the 
Schedule  to  this  Act,  the  court  is  satisfied  by  the  evidence  of  a  registered 
medical  practitioner  that  the  attendance  before  the  court  of  any  child 
in  respect  of  whom  the  offence  is  alleged  to  have  been  committed  would 
involve  serious  danger  to  its  life  or  health,  and  is  further  satisfied  that 
the  evidence  of  the  child  is  not  essential  to  the  just  hearing  of  the  case, 
the  case  may  be  proceeded  with  and  determined  in  the  absence  of  the  duld. 

1 7.  Where  a  person  is  charged  with  an  offence  under  this  Act,  or  any 
of  the  offences  mentioned  in  the  Schedule  to  this  Act,  in  respect  of  a 
child  who  is  alleged  in  the  charge  or  indictment  to  be  under  any  specified 
age,  and  the  child  appears  to  the  court  to  be  under  that  age,  such  child 
shall  for  the  purposes  of  this  Act  be  deemed  to  be  under  that  age,  unless 
the  contrary  is  proved. 

18.  (1.)  Where  a  person  is  charged  with  committing  an  offence  under 
this  Act  or  any  of  the  offences  mentioned  in  the  Schedule  to  this  Act  in 
respect  of  two  or  more  children,  the  same  information  or  sumznons  may 
charge  the  offence  in  respect  of  all  or  any  of  them,  but  the  person  charged 
shall  not  be  liable  to  a  separate  penalty  for  each  child  unless  upon  separate 
informations. 

(2.)  The  same  information  or  summons  may  also  charge  the  ofifences  of 
assault,  ill-treatment,  neglect,  abandonment,  or  exposure,  together  or  sepa- 
rately, but  when  those  offences  are  charged  together  the  person  charged 
shall  not  be  liable  to  a  separate  penalty  for  each. 

(3.)  A  person  shall  not  be  summarily  convicted  of  an  offence  under  this 
Act  or  of  an  offence  mentioned  in  the  Schedule  to  this  Act  unless  the 
offence  was  wholly  or  partly  committed  within  six  months  before  the 
information  was  laid ;  but,  subject  as  aforesaid,  evidence  may  be  taken  of 
acts  constituting,  or  contributing  to  constitute,  the  offence,  and  committed 
at  any  previous  time. 

(4.)  Where  an  offence  under  this  Act  or  any  offence  mentioned  in  the 
Schedule  to  this  Act  charged  against  any  person  is  a  continuous  offence,  it 
shall  not  be  necessary  to  specify  in  the  information,  summons,  or  indict- 
ment the  date  of  the  acts  constituting  the  offence. 

19.  When,  in  pursuance  of  this  Act,  any  person  is  convicted  by  a  court 
of  summary  jurisdiction  of  an  offence,  and  such  person  did  not  plead  guilty 
or  admit  the  truth  of  the  information,  or  when  in  the  case  of  any  applica- 
tion under  sections  six,  seven,  or  eight  of  this  Act,  other  than  an  applica- 
tion to  a  judge  or  court  of  assize,  any  party  thereto  thinks  himself 
aggrieved  by  any  order  or  decision  of  the  court,  he  may  appeal  against 
such  a  conviction,  order,  or  decision  in  England  and  Ireland  to  a  court  of 
quarter  sessions,  and  in  Scotland  to  the  High  Oourt  of  Justiciary,  in 
manner  provided  by  the  Summary  Prosecutions  Appeal  (Scotland)  Act, 
1875,  or  any  Act  amending  the  same. 

20.  (1.)  Where  a  misdemeanour  under  this  Act  is  tried  on  indictment, 
the  expenses  of  the  prosecution  shall  be  defrayed  in  like  manner  as  in  the 
case  of  a  felony. 
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(2.)  This  section  shall  not  apply  to  Scotland.  ST  A  68  Viot. 

21.  A  board  of  guardians,  or  in   Scotland  the  parochial  board  of  any        <'*^1- 
parish  or  combination,  may,  out  of  the  funds  under  their  control,  pay  the    dl^JZT^      f 
reasonable  costs  and  expenses  of  any  proceedings  which  they  have  directed      Crueity  to 
to  be  taken  under  this  Act  in  regard  to  the  assault,  ill-treatment,  neglect,  Chddren  Act, 
abandonment,  or  exposure  of  any  child,  and,  in  the  case  of  a  union,  shall         1894. 
charge  such  costs  and  expenses  to  the  common  fund.  ^     T 

may  pay  ooato 
of  prooeadinga. 

Supplemental, 

22.  Every  bye-law  under  this  Act  shall  be  subject —  ProTiaion  aa  to 
(a.)  In  England  to  section  one  hundred  and  eighty-four  of  the  Public  bye-lawa— 

Health  Act,  1875,  as  if  every  local  authority  in  England  under  ^^^^^^\i 
this  Act  were  a  local  authority  within  the  meaning  of  that  section,  y^^^  ^^  loi— 
but  with  the  substitution  of  Secretary  of  State  for  the  Local  41  ft  42  Vict. 
Qovernment  Board  ;  and  o-  ^2. 

(6.)  In  Scotland  to  so  much  of  section  sixty-two  of  the  Public  Health 
(Scotland)  Act,  1867,  as  provides  for  the  confirmation  of  rules    • 
and  regulations  and  the  proceedings  preliminary  to  confirmation 
as  if  such  rules  and  regulations  indaded  bye-laws  under  this  Act, 
and  the  local  authority  under  this  Act  were  a  local  authority 
within  the  meaning  of  that  section,  but  with  the  substitution  of 
the  Secretary  for  Scotland  for  the  Board  of  Supervision  ;  and 
(c.)  In  Ireland  to  section  two  hundred  and  twenty-one  of  the  Public 
Health  (Ireland)  Act,  1878,  with  the  substitution  of  Lord-Lieu- 
tenant for  the  Local  (Government  Board. 
28.  (1.)  The  provisions  of  this  Act  relating  to  the  parent  of  a  child  Proviaion  aa 
shall  apply  to  the  step-parent  of  the  child  and  to  any  person  cohabiting  *®  parenu  and 
with  the  parent  of  the  child,  and  the  expression  "  parent  "  when  used  in  JJ  u  coatody"* 
relation  to  a  child  includes  guardian  and  every  person  who  is  by  law  charge,  or 
liable  to  maintain  the  child.  care." 

(2.)  This  Act  shall  apply  in  the  case  of  a  parent  who  being  without 
means  to  maintain  a  child  fails  to  provide  for  its  maintenance  under  the 
Acts  relating  to  the  relief  of  the  poor,  in  like  manner  as  if  the  parent  had 
otherwise  neglected  the  child. 

(8.)  For  the  purposes  of  this  Act — 

Any  person  who  is  the  parent  of  a  child  shall  be  presumed  to  have  the 

custody  of  the  child  ;  and 
Any  person  to  whose  charge  a  child  is  committed  by  its  parent  shall  be 

presumed  to  have  charge  of  the  child  ;  and 
Any  other  person  having  actual  possession  or  control  of  a  child  shall  be 
presumed  to  have  the  care  of  the  child. 

24.  Nothing  in  this  Act  shall  be  construed  to  take  away  or  afiFect  the  Right  of 
right  of  any  parent,  teacher,  or  other  person  having  the  lawful  control  or'l»>^p*j  *«••  *<> 
charge  of  a  diild  to  administer  punishment  to  such  child.  admmiater 

25.  In  this  Act,  unless  the  context  otherwise  requires —                           cTiieraldeflni 
The  expression  "local  authority"  means,  as  regards  any  borough  in  ^{oQg 29&d0 

England,  the  council  of  the  borough  ;  as  regards  the  city  of  London,  Viot.  c.  118. 
the  common  council ;  as  regards  the  county  of  London,  the  county 
council ;  and  as  regards  any  other  place  in  England,  the  district 
council,  and  until  a  district  council  is  established  the  urban  or  rural 
sanitary  authority : 

The  expression  "  chief  officer  of  police  "  means— < 

YQL,  XVII,  e 
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57  &  58  Vict.  in  tbe  city  of  London  and  the  liberties  thereof,  the  commigflioner  of 

0. 41.  city  police  ; 

^j^     T  in  the  metropolitan  police  district,  the  commissioner  of  police  of  the 

CrZirto  metropolis ; 

Children  A  ct^  elsewhere  in  England,  the  chief  constable,  or  head  constable  or  other 

1894.  officer,  by  whatever  name  called,  having  the  chief  local  oommAad 

of  the  police  in  the  police  district  in  reference  to  which   sueh 

expression  occurs : 
The  expression  "  street "  includes  any  highway  or  other  public  place. 

whether  a  thoroughfare  or  not ; 
The  expression  "  place  of  safety  "  includes  any  place  certified  by  ths 
local  authority  under  this  Act  for  the  purposes  of  this  Act,  and  alw 
includes  any  workhouse  or  police  station,  or  any  hospital  surgery,  or 
place  of  the  like  kind  : 
The  expression  "Industrial  Schools  Acts"  means  as  regards  Bngland 
and  Scotland  the  Industrial  Schools  Act,  1866,  and  the  Acts  amend- 
ing the  same. 
Application  of      26.  In  the  application  of  this  Act  to  Scotland,  unless  the  context  other- 
Act  to  Scot,     ^jg^  requires — 

^  '  The  Secretary  for  Scotland  shall  be  substituted  for  a  Secretary  of  8tate : 

The  expression  "  local  authority  "  means  as  regards  any  borgh  in  Soot- 
land,  being  either  a  royal  burgh  or  a  burgh  returning  or  oontribatiof 
to  return  a  member  to  Parliament,  the  town  council ;  as  r^ards  any 
police  burgh  in  Scotland,  the  Commissioners  of  Police  thereof,  and  ai 
regards  any  county  in  Scotland  exclusive  of  any  burgh,  the  coontf 
council : 

The  expression  "  chief  officer  of  police  "  means  the  chief  constable,  or 
head  constable,  superintendent  or  inspector,  or  other  officer,  by  what- 
ever name  called,  having  the  chief  local  command  of  the  police  in 
the  police  district  in  reference  to  which  such  expression  oocara : 

The  expression  "  court  of  summary  jurisdiction,'*  the  expression  **  petty 
sessional  court,"  and  the  expression  "  justice  of  the  peace  "  mean  the 
sheriff  or  sheriff  substitute  : 

The  expression  "  misdemeanour  "  means  crime  and  offence  : 
-     The  expression  "  manslaughter  "  means  culpable  homicide  : 

The  expression  "defendant"  includes  panel,  respondent,  or  penon 
charged : 

The  expression  **  enter  into  a  recognisance  with  or  without  sureties" 
means  grant  a  bond  of  caution ; 

The  expression  "  workhouse  "  means  poor  house. 
Application  of      27.  In  the  application  of  this  Act  to  Ireland,  unless  the  context  other- 

-il*A  42^°^  wise  requires— 

Vict  c  62—         '^^®  Chief  Secretary  shall  be  substituted  for  a  Secretary  of  State  : 

81  &  82  \ict.       The  expression  ** local  authority  "  means  the  sanitary  authority  withia 

c.  26.  the  meaning  of  the  Public  Health  (Ireland)  Act,  1878  : 

The  expression  "  chief  officer  of  police  "  means  in  the  polioe  district  of 
Dublin  metropolis  the  chief  commissioner  of  police  for  the  said 
district ;  and  in  any  other  police  district  the  county  inspector  of  the 
Royal  Irish  Constabulary : 
The  expression  **  committed  for  trial"  means  committed  to  prison  or 
admitted  to  bail  in  manner  provided  in  the  Summary  Jurisdictioo 
(Ireland)  Acts : 
The  expression  "  petty  sessional  court "  means  a  court  of  saBunaiy 
jurisdiction ; 
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The  expression  **  Indastrial  Schools  Act "  means  the  Industrial  Schools  57  &  58  Vicr. 

Act  (Ireland),  1868,  and  any  Act  amending  the  same.  ^-^^^ 

28.  (I.)   This  Act  may  be   cited  as  "  The  Prevention  of  Cruelty  to    n^     JT      . 
oi-'ij  AX    ion>i  »»  Preo€nttonoJ 

Children  Act,  1894.  Crutltyto 

(2.)  The  Prevention  of   Oruelty  to,  and  Protection  of,  Ohildren  Act,   Chilttm  Act^ 
1889,  and  the  Prevention  of  Onielty  to  Ohildren  (Amendment)  Act,  1894,         1B94. 
are  hereby  repealed.  ,  rtTtT      d 

(8.)  This  Act  shall  come  into   operation  on  the  twenty-first  day  of  repeal- 
August  one  thousand  eight  hundred  and  ninety-four.  52  ft  58  Vict. 

c.  44-57  ft  58 
Vict.  c.  27. 

S  CHEDULE. 

Any  offence  nnder  sections  twenty-seven,  flfty.flve,  or  fifty-six  of  the  Offences  24  ft  25  Vict 
against  the  Person  Act,  1861,  and  any  offence  against  a  child  under  the  age  of  sixteen  c.  100 — 
years  nnder  sections  forty-three  or  fifty- two  of  that  Act.  42  &  48  Vict. 

Any  offence  under  the  Obildren's  Dangeroas  Performances  Act,  1879.  c.  84. 

Any  other  offence  invoWing  hodily  injury  to  a  child  under  the  ago  of  sixteen  years. 


UNIFORMS  ACT,  1894. 
57  &  58  ViOT.  CAP.  45. 


An   Act   to   regulate  and  restrict   the  wearing    of  Naval   and  Military 

Uniforms,— [2bth  August,  1894.] 

Be  it  enacted  hy  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1 .  This  Act  may  be  cited  for  aU  purposes  as  '*  The  Uniforms  Act,  Short  title 
1894." 

2.  (1.)  It  shall   not  be  lawful   for  any   person   not   serving   in  Her  Military 
Majesty's  Military  Forces  to  wear  without  Her  Majesty's  permission  the  uniforms  not 
uniform  of  any  of  those  forces,  or  any  dress  having  the  appearance  or  *o  ^  ^°™ 
bearing  any  of  the  regimental  or  other  distinctive  marks  of  any  such  ^|^'io'»**"^°o 
uniform :  Provided  that  this  enactment  shall  not  prevent — 

(a.)  A  member  of  a  band  from  wearing  at  or  for  the  purpose  of  a 
public  performance  by  the  band  at  any  time  within  six  years 
after  the  passing  of  this  Act  any  dress  which,  at  the  passing  of 
this  Act,  is  the  recognised  uniform  of  the  band,  unless  the  dress 
is  an  exact  imitation  of  the  uniform  of  any  of  Her  Majesty's 
military  forces ;  or 
(6.)  Any  persons  from  wearing  any  uniform  or  dress  in  the  course  of  a 
stage  play  performed  in  a  place  duly  licensed  or  authorised  for 
the  public  performance  of  stage  plays,  or  in  the  course  of  a  music 
hall  or  circus  performance,  or  in  the  course  of  any  bond  fide 
military  representation. 
(2.)  If  any  person  contravenes  this  section  he  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  five  pounds. 

8.  If  any  person  not  serving  in  Her  Majesty's  Naval  or  Military  Forces  Penalty  for 
wears  without  Her  Majesty's  permission   the  uniform   of  any  of  those  bringing  oon- 
foroee,  or  any  dress  having  the  appearance  or  bearing  any  of  the  regimental  i^mpt  on 
or  other  distinctive  marks  of  any  such  uniform  in  such  a  manner  or  under  ^""^"''^ 
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67  &  68  YiOT.  such  oiroumstaDoes  as  to  be  likely  to  bring  contempt  upon  that  nnifoxK, 

0. 45.         or  employs  any  otber  person  so  to  wear  that  uoiform  or  dress,  he  shall  be 

..  •>        A  ,  liable  on  snmmary  conviction  to  a  fine  not  exceeding  ten  poands,  or  io 

Untfornu  Act,  ..  i.rx  x  j*  ri. 

1894.        impnsonment  for  a  term  not  exceeding  one  month. 

4.  In  this  Act — 

The  expression  *'  Her  Majesty's  Military  Forces "  means  the   regolir 

forces,  the  reserve  forces,  and  the  auxiliary  forces  within  the  meani^ 

of  the  Army  Act,  other  than  the  naval  coast  volunteers   and  naval 

volunteers : 

The  expression  "  Her  Majesty's  Naval  Forces "  means  the  Ni^vy,  th? 

naval  coast  volunteers,  and  the  naval  volunteers. 
5.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-five. 


Interprata 
tion. 


Gommenca- 
ment. 


Penalty  for 
knocking  or 
ringing  bells. 


Application  of 
fees-^8  &  89 
Vict.  0.  70. 

Short  title  and 
GonBtniction. 

Extent  of  Act. 

Oommence- 
naent  of  Act, 


CHIMNEY  SWEEPERS  ACT,  1894. 

57  &  58  Vict.  cap.  51. 

An  Act  to  make  better  provision  for  the  Regulation  of  Chimney  Sweepers — 

[25^  August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oonnnoni> 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same* 
as  follows : 

1.  Any  person  who  shall  for  the  purpose  of  soliciting  employment  as  a 
chimney  sweeper  knock  at  the  houses  from  door  to  door,  or  ring  a  beD, 
or  use  any  noisy  instrument,  or  to  the  annoyance  of  any  inhabitant  thereof 
ring  the  door-bell  of  any  house,  or  cause  anyone  to  do  any  of  tiie  ads 
aforesaid,  shall  be  liable  on  summary  conviction  to  a  penalty  not  exceeding 
twenty  shillings  for  every  subsequent  offence. 

2.  All  fees  received  under  the  Ohimney  Sweepers  Act,  1875,  in  England 
shall  be  paid  to  the  pension  fund  of  the  police  force  of  the  polioe  district 
in  which  the  certificate  under  the  said  Act  was  issued. 

8.  This  Act  may  be  cited  as  "  The  Chimney  Sweepers  Act.  1894/'  and 
shall  be  read  as  one  with  the  Ohimney  Sweepers  Act,  1875. 

4.  This  Act  shall  not  apply  to  Scotland. 

5.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-five. 


GOAL  MINES  (OHEOK  WEIGHEB)  AOT,  1894. 

57  &  58  ViOT.  OAP.  52. 

An  Act  to  amend  the  Provisions  of  the  Coal  Mines  Regulation  Ad,  1887, 
with  respect  to  Check  Weighers, — [25<A  August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  tks 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons; 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
US  follows ; 
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1.  If  tlie  owner,  agent,  or  manager  of  any  mine,  or  any  penon  employed  57  A  58  Ttot. 
by  or  acting  under  the  instractions  of  any  such  owner,  agent,  or  manager,        o-  &?• 
interferes  with  the  appointment  of  a  check  weigher,  or  refuses  to  afiFord     ^  TT/- 
proper  facilities  for  the  holding  of  any  meeting  for  the  purpose  of  making    ^okerk^^ 
such  appointment,  in  any  case  in  which  the  persons  entitled  to  make  the  Wtighet)  Act^ 
appointment  do  not  possess  or  are  unable  to  obtain  a  suitable  meeting        1894. 
place,  or  attempts,  whether  by  threats,  bribes,  promises,  notice  of  dismissal^        * — 

or  otherwise  howsoever,  to  exercise  improper  influence  in  respect  of  such  ^terfere 
appointment,  or  to  induce  the  persons  entitled  to  appoint  a  check  weigher,  ^^h  office  of 
or  any  of  them,  not  to  re-appoint  a  check  weigher,  or  to  vote  for  or  against  cheek  weigher 
any  particular  person  or  class  of  persons  in  the  appointment  of  a  check  —50^51 
weigher,  such  owner,  agent,   or  manager  shaU  be  guilty  of  an  offence        '  ^'  ^^* 
against  the  Coal  Mines  Begulation  Act,  1887. 

2.  This  Act  may  be  cited  as  <'  The  Goal  Mines  (Check  Weigher)  Act,  Short  tiU«. 
1894." 


MEBOHANT  SHIPPINa  AOT,  1894. 

67  So  68  VioT.  CAP.  60. 

An  Act  to  consolidate   Enactments    relating    to   Merchant  Shipping. — 

[26 tA  August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Forgery  and  False  Declarations. 

66.  If  any  person  forges,  or  fraudulently  alters,  or  assists  in  forging  or  Foi^gery  of 
fraudulently  altering,  or  procures  to  be  forged  or  fraudulently  altered,  any  dooumento. 
of  the  following  documents,  namely,  any  register  book,  builder's  certificate, 
snrveyor's  certificate,  certificate  of  registry,  declaration,  bill  of  sale,  instru- 
ment of  mortgage,  or  certificate  of  mortgage  or  sale  under  this  Part  of  this 

Act,  or  any  entry  or  indorsement  required  by  this  Part  of  this  Act  to  be 
made  in  or  on  any  of  those  documents,  that  person  shall  in  respect  of  each 
offence  be  guilty  of  felony. 

67.  (1.)  If  any  person  in  the  case  of  any  declaration  made  in  the  pgjg^  dedara- 
presence  of  or  produced  to  a  registrar  under  this  Part  of  this  Act,  or  in  any  tions. 
document  or  other  evidence  produced  to  such  registrar — 

(i.)  wilfully  makes,  or  assists  in  making,  or  procures  to  be  made  any 
false  statement  concerning  the  title  to  or  ownership  of,  or  the 
interest  existing  in  any  ship,  or  any  share  in  a  ship  ;  or 
(ii)  utters,  produces,  or  makes  use  of  any  declaration,  or  document  con- 
taining any  such  false  statement  knowing  the  same  to  be  false, 
he  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanour. 

(2.)  If  any  person  wilfully  makes  a  fake  declaration  touching  the  quali- 
fication of  himself  or  of  any  other  person  or  of  any  corporation  to 
own  a  British  ship  or  any  share  therein,  he  shall  for  each  offence  be  guilty 
of  a  misdemeanour,  and  that  ship  or  share  shall  be  subject  to  forfeiture 
under  this  Act,  to  the  extent  of  the  interest  therein  of  the  declarant,  and 
also,  unless  it  is  proved  that  the  declaration  was  made  without  authority, 
of  any  person  or  corporation  on  behalf  of  whom  the  declaration  is  made. 
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Forgery,  Ac, 
of  certiiiotte 
jf  competency. 


Forgery,  Ac, 
of  agreements 
with  crew. 


False  or  forged 
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discharge  or 
report  of 
eharacter. 


Penslty  for  - 
issuing  money 
orders  with 
fraudulent 
intent. 

Forgery  of 
documents, 
&c.,  for  pur- 
pose of  obtain- 
ing money  in 
seamen's 
savings  bank. 


104.  If  any  perron^—  •  *  • 

(a.)  forges  or  fraudulently  alters,  or  assists  in  forging  or  fraudnJentlr 
altering,  or  procures  to  be  forged  or  fraudulently   altered,  a^ 
certificate  of  competency,  or  any  official  copy  of  any  such  certifi- 
cate ;  or 
(b.)  makes,  assists  in   making,  or  procures   to   be   made,    any  islgi 
representation  for  the  purpose  of  procuring  either  for  himself  or 
for  any  other  person  a  certificate  of  competency  ;  or 
(c.)  fraudulently  uses  a  certificate  or  copy  of  a  certificate  of  oompeteKT 
which  has  been  forged,  altered,  cancelled  or  suspended,  or  to 
which  he  is  not  entitled  ;  or 
(d.)  fraudulently  lends  his  certificate  of  competency  or  allows  it  to  be 
used  by  any  other  person, 
that  person  shall  in  respect  of  each  ofiPence  be  guilty  of  a  misdemeanonr. 
121.  If  any  person  fraudulently  alters,  makes  any  false  entry  in,  cr 
delivers  a  false  copy  of,  any  agreement  with  the  crew,  that  person  shall  in 
respect  of  each  offence  be  guilty  of  a  misdemeanonr,  and  if  any  persoi 
assist  in  committing  or  procures  to  be  committed  any  such  offence,  he 
shall  likewise  in  respect  of  each  offence  be  guilty  of  a  misdemeanoar. 
130.  If  any  person — 

(a.)  makes  a  false  report  of   character  under  this  Act,  knowing  the 
same  to  be  false ;  or 
"-  {h.)  forges  or  fraudulently  alters  any  certificate  of  discharge  or  reported 
character  or  copy  of  a  report  of  character  ;  or 
(c.)  assists  in  committing,  or  procures  to  be  committed,  any  of  saeb 

offences  as  aforesaid ;  or 
(d.)  fraudulently  uses  any  certificate  of  discharge  or  report  of  chancter 
or  copy  of  a  report  of  character  which  is  forged  or  altered  or  do« 
not  belong  to  him, 
he  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanour. 

147.  If  any  superintendent  or  officer  grants  or  issues  a  seaman's  mooe^ 
order  with  a  fraudulent  intent  he  shall  be  guilty  of  felony,  and  shall  for 
each  offence  be  liable  to  penal  servitude  for  a  term  not  exceeding  fire  9si 
not  less  than  three  years. 

154.  If  any  person,  for  the  purpose  of  obtaining,  either  for  himself  (ff 
for  any  other  person,  any  money  deposited  in  a  seamen's  savings  banks 
any  interest  thereon — 

(a.)  forges  or  fraudulently  alters,   assists  in  forging  or  fraadolentlf 

altering,  or  procures  to  be  forged  or  fraudulently  altered,  any 

document  purporting  to  show  or  assist  in  showing  any  right  t? 

any  such  money  or  interest ;  or 

(b.)  makes  use  of  any  document  which  has  been  so  forged  or  fradda- 

lently  altered  as  aforesaid  ;  or 
(('.)  gives,  assists  in  giving,  or  procures  to  be  given,  any  false  evidence, 

knowing  the  same  to  be  false  ;  or 
(d.)  makes,  assists  in  making,  or  procures  to  be  made,  any  false  repre- 
sentation, knowing  the  same  to  be  false  ;  or 
(e,)  assists  in  procuring  any  fSlse  evidence  or  representation  to  be  gi^ 
or  made,  knowing  the  same  to  be  false ; 
that  person  shall  for  each  offence  be  liable  to  penal  servitude  for  a  tenn 
not  exceeding  Bve  years,  or  to  impiisonment  for  any  term  not  exceeding 
two  years  with  or  without  bard   labour,  or  on  suniimary  conviction  *o 
imprisonment  with  or  without  hard  labour  for  any  period  not  exceeding 
six  months. 
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180.  If  any  person,  for  the  purpose  of  obtaining,  either  for  himself  or  67  ft  58  Yic^« 
for  any  other  person,  any  property  of  any  deceased  seaman  or  apprentice        <i-  ^< 
to  the  sea  service, —  M^rdi^ 

(a.)  forges  or  fraudulently  alters,  or  assists  in  forging  or  fraudulently  shipping  A^L 
altering,  or  procures  to  be  forged  or  fraudulently  altered,  any         1894. 

document  purporting  to  show  or  assist  in  showing  any  right  to        

such  property  ;  or  do^Tnti 

(b,)  makes  use  of  any  document  which  has  been  so  forged  or  fraudulently  j^^^fl^r  par* 

altered  as  aforesaid  ;  or  pose  of  obtsin- 

(c.)  gives  or  assists  in  giving,  or  procures  to  be  given,  any  false  evidence,  ing  property 
knowinff  the  same  to  be  fidse ;  or  °'  deceased 

(d.)  makes  or  assists  in  making,  or  procures  to  be  made,  any  false 

representation,  knowing  the  same  to  be  false ;  or 
(e.)  assists  in  procuring  any  false  evidence  or  representation  to  be  given 
or  made,  knowing  the  same  to  be  false, — 
that  person  shall  for  each  offence  be  liable  to  penal  servitude  for  a  term 
not  exceeding  five  years,  or  to  imprisonment  for  a  term  not  exceeding  two 
years  with  or  without  hard  labour,  or  on  summary  conviction  to  imprison- 
ment with  or  without  hard  labour  for  any  period  not  exceeding  six  months. 

187.  The  master  of,  or  any  other  person  belonging  to,  a  British  ship.  Penalty  for 
shall   not  wrongfully   force  on   shore  and   leave   behind,   or   otherwise  ^^''c^^K  ^ 
wilfully  and  wrongfully  leave  behind,  in  any  place  on  shore  or  at  sea,  in  or  ^^  leavisff*' 
out  of  Her  Majesty's  dominions,  a  seaman  or  apprentice  to  the  sea  service  them  behind, 
before  the  completion  of  the  voyage  for  which  he  was  engaged  or  before 

the  return  of  the  ship  to  the  United  Kingdom,  and  if  he  does  so,  he  shall 
in  respect  of  each  offence  be  guilty  of  a  misdemeanour. 

188.  (1.)  The  master  of  a  British  ship  shall  not  discharge  a  seaman  or  Seamen  not  to 
apprentice  to  the  sea  service  abroad,  or  leave  him  behind  abroad,  ashore,  ^  discharged 
or  at  sea,  unless  he  previously  obtains,  indorsed  on  the  agreement  with  the  **'  *®"  abroad 
crew,  the  sanction,  or  in  the  case  of  leaving  behind  the  certificate —  ({^q  or  oertifl- 
.   (a.)  at  any  place  in  a  British  possession  of  a  superintendent  (or  in  the  cate  obtained. 

absence  of  any  such  superintendent  of  the  chief  officer  of  customs 
at  or  near  the  place) ;  and 
(b,)  at  any  place  elsewhere  of  the  British  consular  officer  for  the  place, 
or,  in  the  absence  of  any  such  officer,  of  two  merchants  resident 
at  or  near  the  place,  or,  if  there  is  only  one  merchant  so  resident, 
of  that  merchant ; 
but  nothing  in  this  section  shall  require  such  sanction  where  the  discharge 
is  in  the  British  possession  where  the  seam|in  was  shipped. 

(2.)  The  certificate  shall  state  in  writing  the  fact  and  cause  of  the  sea- 
man being  left  behind,  whether  the  cause  be  unfitness  or  inability  to 
proceed  to  sea,  desertion,  or  disappearance. 

(8.)  The  person  to  whom  an  application  is  made  for  a  sanction  or 
ceitificate  under  this  section  may,  and,  if  not  a  merchant,  shall,  examine 
into  the  grounds  on  which  a  seaman  or  apprentice  is  to  be  discharged  or 
left  abroad,  and  for  that  purpose  may,  if  he  thinks  fit,  administer  oaths, 
and  may  grant  or  refuse  the  sanction  or  certificate  as  he  thinks  just. 

(4.)  If  a  master  acts  in  contravention  of  this  section  he  shall  be  guilty 
of  a  misdemeanour,  and  in  any  legal  proceeding  for  the  offence  it  shall  lie 
on  the  master  to  prove  that  the  sanction  or  certificate  was  obtained,  or 
could  not  be  obtained. 

197.  (1.)  Where  the  wages  of  a  seaman  received  into  Her  Majesty's  Wages  of  sea- 
naval  service  are  paid  in  money,  the  money  shall  be  credited  in  the  ship's  men  received 
ledger  to  the  account  of  the  seaman.  *°*^  ^^^^' 
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57  &  58  Vict.      (2.)  Where  the  wages  are  paid  by  bill,  the  bill  shall  be  noted  in  lb 
0*  <>0.        ship's  ledger,  and  sent  to  the  Accountant-General  of  the  Navj,  who  M 
M    HoMt      ^^^®  ^^  same  to  be  presented  for  payment,  and  shall  credit  the  prodnee 
Skipping  Act  ^^^i^of  ^  ^^  accoont  of  tiie  seaman. 

1894.  (3.)  An  officer  who  receives  any  snch  bill  shall  not  be  subject  to  aaj 

—        liability  in  respect  thereof,  except  for  the  safe  custody  thereof  until  sent  io 
the  AccouDtant-General  as  aforesaid. 

(4.)  The  wages  of  the  seaman  shall  not  be  paid  to  him  until  the  tisii 
at  which  he  would  have  been  entitled  to  receive  the  same  if  he  bd 
remained  in  the  service  of  the  ship  which  he  has  quitted  for  the  pozpoit 
of  entering  Her  Majesty's  service. 

(5.)  If  the  owner  or  master  of  the  ship  shows  to  the  satisfaction  of  tin 
Admiralty  that  he  has  paid  or  properly  rendered  himself  liable  to  pay,  ib 
advance  of  wages  to  or  on  account  of  the  seaman,  and  has  satisfied  that 
liability,  and  that  the  seaman  has  not  at  the  time  of  quitting  his  ship 
duly  earned  the  advance  by  service  therein,  the  Admiralty  may  pay  to  thf 
owner  or  master  so  much  of  the  advance  as  had  not  been  duly  earned,  aid 
deduct  the  sum  so  paid  from  any  wages  of  the  seaman  earned  or  to  he 
earned  in  the  naval  service  of  Her  Majesty. 

(6.)  Where,  in  consequence  of  a  seaman  so  leaving  his  ship  and  entenBg 
Her  Majesty's  service,  it  becomes  necessary  for  the  safety  and  proper 
navigation  of  the  ship  to  engage  any  substitute,  and  the  wages  or  other 
remuneration  paid  to  the  sulMtitute  for  subsequent  service  exceed  the 
wages  or  remuneration  which  would  have  been  payable  to  the  seamao 
under  his  agreement  for  similar  service,  the  master  or  owner  of  the  ship 
may  apply  to  the  High  Court  for  a  certificate  authorising  the  repajnMot 
of  the  excess,  and  the  application  shall  be  made  and  the  certificate  granted 
in  accordance  with  rules  of  court. 

(7.)  The  certificate  shall  be  sent  to  the  applicant  or  his  solicitor « 
agent,  and  a  copy  thereof  shall  be  sent  to  the  Accountant-Genend  of  ^ 
Navy  ;  and  the  Accountant-General  shall,  upon  delivery  to  him  d  titf 
original  certificate  together  with  a  receipt  in  writing  purporting  to  he  i 
receipt  from  the  applicant,  pay  to  the  person  delivering  the  certificate,  on* 
of  the  moneys  granted  by  Parliament  for  Navy  services,  the  amouBt 
mentioned  in  the  certificate  ;  and  the  certificate  and  receipt  shall  absolntelj 
discharge  the  Accountant-General  and  Her  Majesty  from  all  liabilitj  ib 
respect  of  the  moneys  so  paid  or  of  the  application  thereof. 

(8.)  If  any  person  in  making  or  supporting  any  application  under  thtf 
section — 

(a.)  forges  or  fraudulently  alters,  or  assists  in  forging  or  fraudulently 
altering,  or  procures  to  be  forged  or  fraudulently   altered,  mT 
document ;  or 
(6.)  presents  or  makes  use  of  any  document  so  forged  or  fraudaleDtrf 

altered ;  or 
(c.)  gives,  assists  in  giving,  or  procures  to  be  given,  any  false  eviden* 

knowing  the  same  to  be  false  ;  or 
(c/.)  makes,  assists  in  making,  or  procures  to  be  made,  any  false  repre- 
sentation, knowing  the  same  to  be  false, 
that    person    shall   in    respect    of    each    offence  be   guilty  of  a  nut- 
demeanour. 
Penalty  for  218.  Where  a  ship  is  about  to  arrive,  is  arriving,  or  has  arrived  at  tM 

being  on  board  g^^j  Qf  y^^^  voyage,  and  any  person,  not  being  in  Her  Majesty's  service  ^ 
nermUsion*      not  being  duly  authorised  by  law  for  the  purpose — 
before  seamen      (<>•)  goes   on  board  the  ship,   without  the   permission  of  the  naittfi 
leave. 
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before  the  seamen  lawfally  leave  the  ship  at  the  end  of  their  67  &  58  Vict. 

engagement,  or  are  discharged  (whichever  last  happens) ;  or,  o.  BO. 

(6.)  being  on  board  the  ship,  remains  there  after  being  warned  to  leave      ^  "7" 

by  the  master,  or  by  a  police  officer,  or  by  any  officer  of  the  shiming  Act 

Board  of  Trade  or  of  the  Customs.  1894. 

that  person  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  twenty  —-^ 

pounds,  or,  at  the  discretion  of  the  court,  to  imprisonment  for  any  term 
not  exceeding  six  months ;  and  the  master  of  the  bhip  or  any  ofBcer  of 
the  Board  of  Trade  may  take  him  into  custody,  and  deliver  him  up  forth- 
with to  a  constable  to  be  taken  before  a  court  capable  of  taking  cognisance 
of  the  offence. 

Provisiotis  as  to  Discipline. 

220.  If    a  master,  seaman,  or  apprentice   belonging  to  a  British  ship  Misoondnol 
by  wilful   breach   of    duty   or    by    neglect    of    duty    or    by   reason    of  jndmngenng 
drunkenness,—  "'•  ""^  •*'*P- 

(a)  does  any  act  tending  to  the  immediate  loss,  destruction,  or  serious 

damage  of  the  ship,  or  tending  immediately  to  endanger  the  life 
or  limb  of  a  person  belonging  to  or  on  board  the  ship  ;  or, 

(b)  refuses  or  omits  to  do  any  lawful  act  proper  and  requisite  to  be 

done   by   him   for   preserving    the   ship   from   immediate   loss, 
destruction,  or  serious   damage,    or  for  preserving   any   person 
,    belonging  to  or  on  board  the  ship  from  immediate  danger  to  life 
or  limb, 
he  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanour. 

221.  If  a  seaman  lawfully  engaged,  or  an  apprentice  to  the  sea  service,  Detertioo  and 
commits  any  of  the  following  offences  he  shall  be  liable  to  be  punished  absence  with- 
summarily  as  follows  :—  ^'^^  '«•^•• 

(a.)  If  he  deserts  from  his  ship  he  shall  be  guilty  of  the  offence  of 
desertion  and  be  liable  to  forfeit  all  or  any  part  of  the  effects  he 
leaves  on  board,  and  of  the  wages  which  he  has  then  earned, 
and  also,  if  the  desertion  takes  place  abroad,  of  the  wages  he 
may  earn  in  any  other  ship  in  which  he  may  be  employed  until 
his  next  return  to  the  United  Kingdom,  and  to  satisfy  any  excess 
of  wages  paid  by  the  master  or  owner  of  the  ship  to  any  substi- 
tute engaged  in  his  place  at  a  higher  rate  of  wages  than  the 
rate  stipulated  to  be  paid  to  him ;  and  also,  except  in  the 
United  Kingdom,  he  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  twelve  weeks  with  or  without  hard 
labour; 

(b.)  If  he  neglects,  or  refuses  without  reasonable  cause,  to  join  his  ship, 
or  to  proceed  to  sea  in  his  ship,  or  is  absent  without  leave  at 
any  time  within  twenty-four  hours  of  the  ship's  sailing  from  a 
port,  either  at  the  commencement  or  during  the  progress  of  a 
voyage,  or  is  absent  at  any  time  without  leave  and  without 
sufficient  reason  from  his  ship  or  from  his  duty,  he  shall,  if  the 
offence  does  not  amount  to  desertion,  or  is  not  treated  as  such 
by  the  master,  be  guilty  of  the  offence  of  absence  without  leave, 
and  be  liable  to  forfeit  out  of  his  wages  a  sum  not  exceeding 
two  days  pay,  and  in  addition  for  every  twenty-four  hours  of 
absence,  either  a  sum  not  exceeding  six  days  pay,  or  any  expenses 
properly  incurred  in  hiring  a  substitute ;  and  also,  except  in  the 
United  Kingdom,  he  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  ten  weeks  with  or  without  hard  labour. 
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fi7  A  58  Vicr.      222.  (1.)  ^  ui  the  United  Kingdom  a  seaman  or  apprentice  is  gniltj  of 

a  60.        the    offence    of   desertion    or  of  absence  without  leare,    or   otherwise 

if^T"        absents  himself  from  his  ship  without  leaye,  the  master,  any  mate,  the 

Shippin^'^Act  ^^"^^^f  ship's  husband,  or  consignee  of  the  ship,  may,  with  or  without 
1894.  ^^^  assistance  of  the  local  police  officers  or  constables,  convej  him  on 
board  his  ship,  and  those   officers   and  constables  are  hereby  directed 

ConTeyanc©  of  ^q  give  assistance  if  required. 

board  ship  (^*)  ^^^^^^^  ^^^  ^^  ^^®  seaman  or  apprentice  so  requires  he  shall  Bxti 

be  taken  before  some  court  capable  of  taking  cognisance  of  the  matter  to 
be  dealt  with  according  to  law. 

(3.)  If  it  appears  to  the  court  before  whom  the  case  is  brought  that  the 

seaman  or  apprentice  has  been  conveyed  on  board  or  taken  before  the 

court  on   improper  or  insufficient  grounds,    that  court  may  inflict  oe 

the  master,  mate,  owner,  ship's  husband,  or  consignee,  as  the  case  maj 

be,  a  .fine  not  exceeding  twenty  pounds  ;  but  the  infliction  of  that  fine  shall 

be  a  bar  to  any  action  for  false  imprisonment  in  respect  of  the  arrest. 

ProTisioosaH        223.  (1.)  If  out  of  the  United  Elngdom,  either  at  the  commencemeot 

to  arrest  and    ^j.  during  the  progress  of  any  voyage,  a  seaman  or  apprentice  is  guilty  of 

applvinff  out    ^^^  offence  of  desertion  or  of  absence  without  leave,  or  otherwise  abeeoti 

of  the  United  himself  from  his  ship  without  leave,  the  master,  any  mate,  the   owner, 

Kingdom.         ship's  husband,  or  consignee,  may  in  any  place  in  Her  Majesty's  dominioni 

out  of  the  United  Kingdom,  with   or  without  the  assistance  of  the  local 

police  officers  or  constables  (and  those  officers  and  constables  are  hereby 

directed  to  give  assistance  if  required)  and  also  at  any  place  oot  of  Her 

Majesty's  dominions,  if  and  so  far  as  the  laws  in  force  at  that  place  wiU 

permit,  arrest  him  without  first  procuring  a  warrant. 

(2.)  A  person  so  arresting  a  seaman  or  apprentice  may  in  any  case,  and 
shall  in  case  the  seaman  or  apprentice  so  requires  and  it  is  practicable, 
convey  him  before  some  court  capable  of  taking  cognisance  of  the  matter, 
to  be  dealt  with  according  to  law,  and  for  that  purpose  may  detain  him  in 
custody  for  a  period  not  exceeding  twenty-four  hours,  or  such  shorter  time 
as  may  be  necessary ;  but  if  the  seaman  or  apprentice  does  not  require  to 
be  so  taken  before  a  court,  or  if  there  is  no  such  court  at  or  near  the 
place,  the  person  arresting  him  may  at  once  convey  him  on  board  his 
ship. 

(S.)  If  it  appears  to  the  court  before  whom  the  case  is  brought  that  so 
arrest  under  this  section  has  been  made  on  improper  or  on  insufficient 
grounds,  the  master,  mate,  owner,  ship's  husband,  or  consignee  who  made 
the  arrest,  or  caused  it  to  be  made,  shall  be  liable  to  a  fine  not  exceeding 
twenty  pounds ;  but  the  infliction  of  that  fine  shall  be  a  bar  to  any  action 
for  false  imprisonment  in  respect  of  the  arrest. 

(4.)  If  out  of  the  United  Kingdom  a  seaman  or  apprentice  is  impriscned 

for  having  been  guilty  of  the  offence  of  desertion  or  of  absence  without 

leave,  or  for  having  committed  any  other  breach  of  discipline,  and  during 

his  imprisonment  and  before  his  engagement  is  at  an  end,  his  services  ai« 

required  on  board  his  ship,  a  justice  of  the  peace  may,  on  the  application 

of  the  master  or  of  the  owner  or  his  agent,  notwithstanding  that  the 

period  of  imprisonment  is  not  at  an  end,  cause  the  seaman  or  apprentioe 

to  be  conveyed  on  board  his  ship  for  the  purpose  of  proceeding  on  the 

voyage,  or  to  be  delivered  to  the  master  or  any  mate  of  the  ship,  or  to  the 

owner  or  his  agent,  to  be  by  them  so  conveyed. 

Power  of  coart      224.  (1.)  Where  a  seaman  or  apprentice  is  brought  before  a  court  on 

to  order  the  ground  of  the  offence  of  desertion,  or  of  absence  without  leave,  or  of 

Sfk  °^*'  h(^  otherwise  absenting  himself  without  leave,  the  court,  if^the  master  or  the 
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owner  or  his  agent  8o  require,  may  (and  if  out  of  the  United  Kingdom  in  >7  A  58  Vior. 
lieu  of  committing  him  to  prison)  cause  him  to  be  conveyed  on  board  his        o*60. 
ship  for  the  purpose  of  proceeding  on  the  voyage  or  deliver  him  to  the      i/ZZT 
master,  or  any  mate  of  the  ship,  or  the  owner,  or  his  agent,  to  be  by  them  jshwpmg  Act 
so  conveyed,  and  may  in  such  case  order  any  costs  and  expenses  properly        1394. 

incurred  by  or  on  behalf  of  the  master  or  owner  by  reason  of  the  offence  to         

be  paid  by  the  offender,  and,  if  necessary,  to  be  deducted  from  any  wages 
which  he  has  then  earned,  or  by  virtue  of  his  then  existing  engagement 
may  afterwards  earn. 

(2.)  If  in  the  United  Kingdom  a  seaman  or  apprentice  to  the  sea  service 
intends  to  absent  himself  from  his  ship  or  his  duty,  he  may  give  notice  of 
his  intention,  either  to  the  owner  or  to  the  master  of  the  ship,  not  less  than 
forty-eight  hours  before  the  time  at  which  he  ought  to  be  on  board  his 
ship;  and  in  the  event  of  that  notice  being  given,  the  court  shall  not 
exercise  any  of  the  powers  conferred  by  this  section  for  causing  the 
offender  to  be  conveyed  on  board  his  ship. 

225.  (1.)  If  a  seaman  lawfully  engaged  or  an  apprentice  to  the  sea  service  General 
commits  any  of  the  following  offences,  in  this  Act  referred  to  as  offences  **^*f^%. 
against  discipline,  he  shall  be  liable  to  be  punished  summarily  as  follows  ;  ^m^^ 
that  is  to  say, 

(a.)  If  he  quits  the  ship  without  leave  after  her  arrival  at  her  port  of 
delivery,  and  before  she  is  placed  in  security,  he  shall  be  liable 
to  forfeit  out  of  his  wages  a  sum  not  exceeding  one  month's  pay  : 
(6.)  If  he  is  guilty  of  wilful  disobedience  to  any  lawful  command,  he 
shall  be  liable  to  imprisonment  for  a  period  not  exceeding  four 
weeks,  and  also,  at  the  discretion  of  the  court,  to  forfeit  out  of  his 
wages  a  sum  not  exceeding  two  days  pay : 
(c. )  If  he  is  guilty  of  continued  wilful  disobedience  to  lawful  commands 
or  continued   wilful   neglect   of   duty,    he   shall  be    liable   to 
imprisonment  for  a  period  not  exceeding  twelve  weeks,  and  also, 
at  the  discretion  of  the  court,  to  forfeit  for  every  twenty-four 
hours  continuance  of  disobedience  or  neglect,  either  a  sum  not 
exceeding   six  days  pay,  or  any  expenses  properly   incurred  in 
hiring  a  substitute : 
(d,)  If  he  assaults  the  master  or  any  mate  or  certified  engineer  of  the 
ship,  he  shall  be  liable  to  imprisonment  for  a  period  not  exceeding 
twelve  weeks : 
(0.)  If  he  combines  with  any  of  the  crew  to  disobey  lawful  commands, 
or  to  neglect  duty,  or  to  impede  the  navigation  of  the  ship  or  the 
progress  of  the  voyage,  he  shall  be  liable  to  imprisonment  for  a 
period  not  exceeding  twelve  weeks  : 
(/.)  If  he  wilfully  damages  his  ship,  or  embezzles  or  wilfully  damages 
any  of  her  stores  or  cargo,  he  shall  be  liable  to  forfeit  out  of  his 
wages  a  sum  equal  to  the  loss  thereby  sustained,  and  also,  at  the 
discretion  of  the  court,  to  imprisonment  for  a  period  not  exceed- 
ing twelve  weeks : 
(g.)  If  he  is  convicted  of  any  act  of  smuggling,  whereby  loss  or  damage 
is  occasioned  to  the  master  or  owner  of  the  ship,  he  shall  be  liable 
to  pay  to  that  master  or  owner  a  sum  sufficient  to  reimburse  the 
loss  or  damage;  and  the  whole  or  a  proportionate  part  of  his 
wages  may  be  retained  in   satisfaction  or    on  account  of  that 
liability,  without  prejudice  to  any  further  remedy. 
(2.)  Any  imprisonment  under  this  section  may  be  with  or  without  hard 
labour. 
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240.  The  master  of  a  ship  for  wbiob  an  official  log  ia  required  diall 
enter  or  cause  to  be  entered  in  the  official  log  book  the  following'  matten : 
(that  is  to  say,) 

(1.)  Every  conviction  by  a  legal  tribunal  of  a  member  of  his  crew,  and 

the  punishment  inflicted : 
(2.)  Every  ofiPence  committed  by  a  member  of  his  crew  for  which  it  ia 

intended  to  prosecute,  or  to  enforce  a  forfeiture,  or  to  exact  a  fine, 

together  with  such  statement  concerning  the  copy  or  reading  over 

of  that  entry,  and  concerning  the   reply  (if  any)  made  to  Uie 

charge,  as  is  by  this  Act  required : 
(8.)  Every  ofi^ence  for  which  punishment  is  inflicted  on  board,  and  the 

punishment  inflicted : 
(4.)  A  statement  of  the  conduct,  character,  and  quaUficationB  of  each  of 

his  crew,  or  a  statement  that  he  declines  to  give  an  opinion  on 

those  particulars : 
(5.)  Every  case  of  illness  or  injury  happening  to  a  member  of  the  crew, 

with  the  nature  thereof,  and  the  medical  treatment  adopted  (if 

any): 
(6.)  Every  marriage  taking  place  on  board,  with  the  names  and  ages  of 

the  parties  : 
(7.)  The  name  of  every  seaman  or  apprentice  who  ceases  to  be  a  member 

of  the  crew,  otherwise  than  by  death,  with  the  place,  time,  manner, 

and  cause  thereof : 
(8.)  The  wages  due  to  any  seaman  who  enters  Her  Majesty's  naval 

service  during  the  voyage : 
(9. )  The  wages  due  to  any  seaman  or  apprentice  who  dies  daring  the 

voyage,  and  the  gross  amount  of  all  deductions  to  be  made  ti^ere- 

from : 
(10.)  The  sale  of  the  effects  of  any  seaman  or  apprentice  who  dies 

during  the  voyage,  including  a  statement  of  each  article  sold, 

and  the  sum  received  for  it : 
(11.)  Every  collision  with  any  other  ship,  and  the  circumstances  under 

which  the  same  occurred  :  and 
(12.)  any  other  matter  directed  by  this  Act  to  be  entered. 

241.  (1.)  If  an  official  log  book  is  not  kept  in  the  manner  required  bj 
this  Act,  or  if  an  entry  directed  by  this  Act  to  be  made  therein  is  not 
made  at  the  time  and  in  the  manner  directed  by  this  Act,  the  master  shall 
for  each  ofi^ence  be  liable  to  the  specific  fine  in  this  Act  mentioned  is 
respect  thereof,  or  where  there  is  no  such  specific  fine,  to  a  fine  not 
exceeding  five  pounds. 

(2.)  If  any  person  makes  or  procures  to  be  made,  or  assists  in  making, 
any  entry  in  an  official  log  book  in  respect  of  any  occurrence  happening 
previously  to  the  arrival  of  the  ship  at  her  final  port  of  discbarge  more 
than  twenty-four  hours  after  that  arrival,  he  shall  for  each  offence  beliaUe 
to  a  fine  not  exceeding  thirty  pounds. 

(3.)  If  any  person  wilfully  destroys  or  mutilates  or  renders  illegible 
any  entry  in  an  official  log  book,  or  wilfully  makes  or  procures  to  be  made 
or  assists  in  making  a  false  or  fraudulent  entry  in  or  omission  from  an 
official  log  book;  he  shall  in  respect  of  each  offence  be  guilty  of  s 
misdemeanour. 

248.  (1.)  -^  person  appointed  to  any  office  or  service  by  or  under  a  local 
marine  board  shall  be  deemed  to  be  a  clerk  or  servant  within  the  meaning 
of  section  68  of  the  Larceny  Act,  1861  (relating  to  embezzlement). 

(2.)  If  any  person  so  appointed  to  an  office  or  service — 
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(a)  fraadalentlj  applies  or  disposes  of  any  chattel,  money,  or  yala&ble  57  &  68  Viur. 

security    received  by  him  (whilst  employed  in  such    office  or        o-^O. 
service)  for  or  on  account  of  any  local  marine  board,  or  for  or  on      if  "IT"  - 
account  of  any  other  public  board  or  department,  for  his  own  use,  g/^ppi^  ^ci 
or  any  use  or  purpose  other  than  that  for  which  the  same  was         1894. 
paid,  entrusted  to,  or  received  by  him,  or  

(b)  fraudulently  withholds,  retains  or  keeps  back  the  same,  or  any  part 

thereof,  contrary  to  any  lawful  directions  or  instructions  which 
he  is  required  to  obey  in  relation  to  his  office  or  service  aforesaid, 
that  person  shall  be  guilty  of  embezzlement  within  the  meaning  of  the 
said  section  68  of  the  Larceny  Act,  1861. 

(3.)  In  any  indictment  under  this  section,  it  shall  be  sufficient  to 
charge  any  such  chattel,  money,  or  valuable  security  as  the  property 
either  of  the  local  marine  board  by  whom  the  person  was  appointed,  or  of 
the  board  or  department  for  or  on  account  of  whom  the  same  was 
received. 

(4.)  Section  71  of  the  Larceny  Act,  1861  (relating  to  the  manner  of 
charging  embezzlement),  shall  apply  as  if  an  offence  under  this  section 
were  embezzlement  under  that  Act. 

282.  If  any  person —  Penalty  for 

(a)  knowingly  and  wilfully  makes,  or  assists  in  making,  or  procures  to  '^^'P- ^  ?[ 

be  made,  a  false  or  fraudulent  declaration  of  survey  or  passenger  ^eolaration. 
steamer's  certificate ;  or 

(b)  forges,  assists  in  forging,  procures  to  be  forged,  fraudulently  alters, 

assists  in  fraudulently  altering,  or  procures  to  be  fraudulently 
altered,  any  such  declaration  or  certificate,  or  anything  contained 
in,  or  any  signature  to  any  such  declaration  or  certificate, 
that  person  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanour. 

Keeping  Order  in  Ptusenger  Steamers. 

287.  (1.)  If  any  of  the  following  offences  is  committed  in  the  case  of  a  Offenoes  in 
passenger  steamer  for  which  there  is  a  passenger  steamer's  certificate  in  conneotion 
force  ;  that  is  to  say,  with  passenger 

(a.)  If  any  person  being  drunk  or  disorderly  has  been  on  that  account 
refused  admission  thereto  by  the  owner  or  any  person  in  his 
employment,  and,  after  having  the  amount  of  his  fare  (if  he  has 
paid  it)  returned  or  tendered  to  him,  nevertheless  persists  in 
attempting  to  enter  the  steamer  : 

(b.)  If  any  person  being  drunk  or  disorderly  on  board  the  steamer  is 
requested  by  the  owner  or  any  person  in  his  employ  to  leave  the 
steamer  at  any  place  in  the  United  Kingdom,  at  which  he  can 
conveniently  do  so,  and,  after  having  the  amount  of  his  fare  (if 
he  has  paid  it)  returned  or  tendered  to  him,  does  not  comply  with 
his  request : 

(c.)  If  any  person  on  board  the  steamer,  after  warning  by  the  master 
or  other  officer  thereof,  molests  or  continues  to  molest  any  pas- 
senger : 

(d,)  If  any  person,  after  having  been  refused  admission  to  the  steamer 
by  the  owner  or  any  person  in  his  employ  on  account  of  the 
steamer  being  full,  and  having  had  the  amount  of  his  fare  (if  he 
has  paid  it)  returned  or  tendered  to  him,  nevertheless  persists  in 
attempting  to  enter  the  steamer : 

(e.)  If  any  person  having  gone  oi|  board  the  steiMuer  at  any  place,,  aiid 
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being    requested,   on   aocoont    of  the    steamer    being   full,  hj 
the  owner  or  any  person  in  his  employ  to  leave  the  steamer, 
before  it  has  quitted  that  place,  and  having  had  the  amoont  of 
his  fare  (if  he  has  paid  it)  returned  or  tendered  to  hixny  does  not 
comply  with  that  request : 
(/.)  If  any  person  travels  or  attempts  to  travel  in  the  steamer  with- 
out first  pajring  his  fare,  and  with  intent  to  avoid    payment 
thereof : 
(g.)  If  any  person,  having  paid  his  fare  for  a  certain  distance,  knowingly 
and  wilfully  proceeds  in  the  steamer  beyond  that  distance  withoat 
first  paying  the  additional  fare  for  the  additional  distance,  and 
with  intent  to  avoid  payment  thereof  : 
(A.)  If  any  person  on  arriving  in  the  steamer  at  a  point  to  which  he  has 
paid  his  fare  knowingly  and  wilfully  refuses  or  neglects  to  quit 
the  steamer:  and 
(t.)  If  any  person  on  board  the  steamer  fails,  when  requested  by  the 
master  or  other  officer  thereof,  either  to  pay  his  fare  or  exhibit 
such  ticket  or  other  receipt,  if  any,  showing  the  payment  of  his 
fare,  as  is  usually  given  to  persons  travelling  by  and  paying  their 
fare  for  the  steamer  : 
the  person  so  offending  shall  for  each  offence  be  liable  to  a  fine  not  exceed- 
ing forty  shillings,  but  that  liability  shall  not  prejudice  the  recoveiy  of 
any  fare  payable  by  him. 

(2.)  If  any  person  on  board  any  such  steamer  wilfully  does  or  causes  to 
be  done  anything  in  such  a  manner  as  to  obstruct  or  injure  any  part  of 
the  machinery  or  tackle  of  the  steamer,  or  to  obstruct,  impede,  or  molest 
the  crew,  or  any  of  them,  in  the  navigation  or  management  of  the 
steamer,  or  otherwise  in  the  execution  of  their  duty  on  or  about  the 
steamer,  he  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  twenty 
pounds. 

(8.)  The  master  or  other  officer  of  any  such  steamer,  and  all  persons 
called  by  him  to  his  assistance,  may,  without  any  warrant,  detain  any 
person  who  commits  any  offence  against  this  section  and  whose  name  and 
address  are  unknown  to  the  master  or  officer,  and  convey  the  offender 
with  all  convenient  despatch  before  some  justice  of  the  peace  to  be  dealt 
with  according  to  law,  and  that  justice  shall  with  all  convenient  despatch 
try  the  case  in  a  summary  manner. 

(4.)  If  any  person  commits  an  offence  against  this  section  and  on  the 
application  of  the  master  of  the  steamer,  or  any  other  person  m  the 
employ  of  the  owner  thereof,  refuses  to  give  his  name  and  address,  or 
gives  a  false  name  or  address,  that  person  shall  be  liable  to  a  fine  not 
exceeding  twenty  pounds,  and  the  fine  shall  be  paid  to  the  owner  of  the 
steamer. 

318.  (1.)  Ifa  person  is  found  on  board  an  emigrant  ship  with  intent  to 
obtain  a  passage  therein  without  the  consent  of  the  owner,  chsirterer,  or 
master  thereof,  he  and  any  person  aiding  or  abetting  him  shall  be  liable  to 
a  fine  not  exceeding  twenty  pounds,  and  in  default  of  payment  to 
imprisonment  for  a  period  not  exceeding  three  months,  with  or  withoat 
hard  labour. 

(2.)  Any  person  so  found  on  board  may,  without  warranty  be  takoi 
before  a  justice  of  the  peace  to  be  dealt  with  according  to  law,  and  that 
justice  may  try  the  case  in  a  summary  manner. 

825.  (1.)  In  every  emigrant  ship  the  medical  practitioner  aided  by  the 
master  or,  in  the  absence  of  the  medical  practitioner,  the  master,  shdl 
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exact  obedience  to  all  regulations  made  by  any  suoli  Order  in  Council  as  57  &  58  Vior 
aforesaid.  c  M. 

(2.)  K  any  person  on  board—  *  M^^nt 

(a. )  fails  w^ithont  reasonable  cause  to  obey,  or  offends  against,  any  such  Winning    Act 
regulation  or  any  provision  of  this  Part  of  this  Act,  or  1894. 

(6.)  obstructs  the  master  or  medical  practitioner  in  the  execution  of  any         

duty  imposed  upon  him  by  any  such  regulation,  or 

(c.)  is  guilty  of  riotous  or  insubordinate  conduct, 
that  person  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  two 
pounds,  and  in  addition  to  imprisonment  for  any  period  not  exceeding  one 
month. 

Provisions  in  case  of  Wreck, 

381.  (1.)  When  any  emigrant  ship—  Provision  in 

(a.)  has,  while  in  any  port  of  the  British  Islands,  or  after  the  com- ^J?  *^^ ^. . 
mencement  of  the  voyage,  beei)  wrecked  or  otherwise  rendered  being  wracked 
unfit  to  proceed  on  her  intended  voyage,  and  any  intended  steerage  or  damaged  in 
passengers  have  been  brought  back  to  any  port  in  the  British  ^^  ^^^  Britiih 
Islands;  or  Islwids. 

(6.)  has  put  into  any  port  in  the  British  Islands  in  a  damaged  state ; 
the  master,  charterer,  or  owner  of  that  ship  shall,  within  forty-eight  hours 
thereafter,  give  to  the  nearest  emigration  officer  a  written  undertaking  to 
the  following  effect ;  that  is  to  say, 

(i.)  if  the  ship  has  been  wrecked  or  rendered  unfit  to  proceed  on  her 

voyage,  that  the  owner,  charterer,  or  master  thereof  will  embark 

and  convey  the  steerage  passengers  in  some  other  eligible  ship,  to 

sail  within  six  weeks  from  the  date  of  the  undertaking,  to  the  port 

for  which  their  passage  had  been  taken : 

(ii.)  if  the  ship  has  put  into  port  in  a  damaged  state,  that  she  will  be 

made  seaworthy  and  fit  in  all  respects  for  her  intended  voyage, 

and  will  within  six  weeks  from  the  date  of  the  undertaking  sail 

again  with  the  steerage  passengers. 

(2.)  In  either  of  the  above  cases,  the  owner,  charterer,  or  master  shall, 

until  the  steerage  passengers  proceed  on  their  voyage,  either  lodge  and 

maintain  them  on  board  in  the  same  manner  as  if  they  were  at  sea,  or  pay 

either  to  the  steerage  passengers,  or  (if  they  are  lodged  and  maintained  in 

any  hulk  or  establishment  under  the  superintendence  of  the  Board  of  Trade) 

to  the  emigration  officer  at  the  port,  subsistence  money  at  the  rate  of  one 

shilling  and  sixpence  a  day  for  each  statute  adult. 

(8.)  If  the  substituted  ship,  or  the  damaged  ship,  as  the  case  may  be, 
does  not  sail  within  the  above-mentioned  time,  or  if  default  is  made  in 
compliance  with  any  requirement  of  this  section,  any  steerage  passenger 
or  any  emigration  officer  on  his  behalf  may  recover  summarily  all  money 
paid  by  or  on  account  of  the  passenger  for  the  passage  from  the  person  to 
whom  or  on  whose  account  the  same  was  paid,  or  from  the  owner,  charterer, 
or  master  of  the  ship,  at  the  option  of  the  passenger  or  emigration 
officer. 

(4.)  The  emigration  officer  may,  if  he  thinks  it  necessary,  direct  that 
the  steerage  passengers  be  removed  from  any  damaged  emigrant  ship  at 
the  expense  of  the  master  thereof,  and  if  after  that  direction  any  steerage 
passenger  refuses  to  leave  the  ship,  he  shall  for  each  offence  be  Uable  to 
a  fine  not  exceeding  forty  shillings,  or  to  imprisonment  not  exceeding  one 
month. 
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Frauds  in  procuring  Emigration, 

353.  If  aoy  person  by  any  false  repTeflentation,  fraud,  or  false  pretoiee 
induces  any  person  to  engage  a  steerage  passage  in  any  ship,  he  shall  for 
each  offence  be  liable  to  a  fine  not  exceeding  twenty  poanda. 

354.  If  any  person — 

(a)  falsely  represents  himself  to  be,  or  falsely  assumes  to  act  as,  ageot 

of  the  Board  of  Trade  in  assisting  persons  who  desire  to  emigrate; 
or 

(b)  sells  any  form  of  application,  embarkation  order,  or  other  docnmeBt 

or  paper  issued  by  the  Board  of  Trade  or  by  a  Secretaiy  of  State 
for  the  purpose  of  assisting  persons  who  desire  to  emigrate; 
or 

(c)  makes  any  false  representation  in  any  such  application  for  assistaaoe 

to  the  Board  of  Trade  or  a  Secretary  of  State,  or  in  an  j  oerti6cate 
of  marriage,  birth,  or  baptism,  or  other  document  or  statement 
adduced  in  support  of  any  such  application ;  or 

(d)  forges  or  fraudulently  alters  any  signature  or  statement  in  any  soeb 

application,  certificate,  document,  or  statement,  or  personates  anj 
person  named  therein  ;  or 

(e)  aids  or  abets   any  person   in   committing   any  of    the    foiegoiiig 

offences ; 
that  person  shall,  for  each  offence,  be  liable  to  a  fine  not  exceeding  fiftr 
pounds. 

Discipline, 

376.  (1.)  If  a  seaman  lawfully  engaged  to  serve  in  any  fishing  boat,  or 
an  apprentice  in  the  sea  fishing  service,  commits  any  of  the  following 
offences,  that  seaman  or  apprentice  shall  be  liable  to  be  punished 
summarily  as  follows  : — 

(a.)  For  the  offence  of  desertion, — he  shall  be  liable  to  forfeit  all  or 
any  part  of  the  effects  he  leaves  on  board,  and  all  or  any  part  of 
the  wages  which  he  has  then  earned,  and  to  satisfy  any  exc^s  of 
wages  paid  by  the  skipper  or  owner  of  the  fishing  boat  from 
which  he  deserts  to  any  substitute  engaged  in  his  place  at  a 
higher  rate  of  wages  than  the  rate  stipulated  to  be  paid  to  him : 

(6.)  For  the  offence  of  absence  without  leave,  that  is  to  say  for 
neglecting  or  refusing  without  reasonable  cause  to  join  or  to 
proceed  to  sea  in  his  fishing  boat,  or  for  being  absent  without 
leave  at  any  time  within  twenty-four  hours  of  his  boat's  sailiog 
from  any  port,  either  at  the  commencement  or  during  the  progreai 
of  the  engagement,  or  for  being  absent  at  any  time  without  leare 
and  without  sufficient  reason  from  his  boat, — ^if  the  offence  does 
not  amount  to  desertion,  or  is  not  treated  as  such  by  the  skipptf> 
he  shall  be  liable  to  forfeit  a  sum  not  exceeding  two  days  wagei, 
and  in  addition  for  every  twenty-four  hours  of  absence,  eithar  a 
sum  not  exceeding  four  days  wages,  or  any  expenses  propeiijr 
incurred  in  respect  of  a  substitute  : 

(c.)  For  the  offence  of  wrongfully  quitting  the  boat,  that  is  to  say  for 
quitting  the  boat  without  leave  after  her  arrival  in  port,  and 
before  she  is  placed  in  security, — ^he  shall  be  liable  to  forfdt  ft 
sum  not  exceeding  two  weeks  wages  : 

(d.)  For  the  offence  of  wilful  disobedience,  that  is  to  say  for  wilfallj 
disobeying  any  lawful  command  during  the  engagement^'— be 
9hall  be  liable  to  imprisonment  for  any  period  not  expeedinff  fov 
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weeks,   and    also    to    forfeit  a  sum   not   exceeding   two   days  67  &  58  Tior. 
wages:  o  ^• 

(e.)  For  the  offence  of  continued  breach  of  duty,  that  is  to  say,  for      j^    7 

continued  wilful  disobedience  to  lawful  commands  during  the  shipping  Act, 
engagement,  or  continued  wilful  omission  to  do  his  duty  during        1894. 

the  engagement, — ^he  shall  be  liable  to  imprisonment  for  any         

period  not  exceeding  twelve  weeks,  and  also  to  forfeit  for  every 
twenty-four  hours  continuance  of  the  offence  either  a  sum  not 
exceeding  six  days  wages  or  any  expenses  properly  incurred  in 
respect  of  a  substitute  : 
(/.)  For  the  offence  of  assault,  that  is  to  say,  for  assaulting  any  skipper 
or  second  hand, — ^he  shall  be  liable  to  imprisonment  for  a  period 
not  exceeding  twelve  weeks  : 
(g.)  For  the   offence   of   unlawful  combination,    that  is   to   say,    foi 
combining  with  any  one  or  more  of  the  crew  to  disobey  lawful 
commands,  or  to  neglect  duty,  or  to  impede  the  navigation  of  the 
boat,  or  the  progress  of  the  trip, — ^he  shall  be  liable  to  imprison- 
ment for  a  period  not  exceeding  twelve  weeks  : 
(h.)  For  the  offence  of  wilful  damage,    that  is  to   say,    for  wilfully 
damaging  the  boat  or  embezzling  or  wilfully  damaging  any  of  her 
stores  or  cargo, — ^he  shall  be  liable  to  forfeit  a  sum  equal  in 
amount  to  the  loss  thereby  sustained,  and  also  to  imprisonment 
for  a  period  not  exceediDg  twelve  weeks  : 
(t.)  For  the  offence  of   smuggling,   that   is  to   say,    for   any   act  of 
smuggling  of  which  he  is  convicted  and  which  caused  loss  or 
damage  to  the  skipper  or  owner, — he  shall  be  liable  to  forfeit  a 
sum  sufficient  to  reimburse  that  loss  or  damage. 
(2.)  A  skipper  shall  be  liable  to  punishment  for  the  said  offences  of 
desertion,  absence  without  leave,  wrongfully  quitting  the  boat, 
wilful  damage,  and  smuggling,  as  if  he  were  a  seaman. 
(3.)  The  court  before  whom  any  skipper,  seaman,  or  apprentice  is  con- 
victed of  an  offence  under  this  section  may  order  any  money  forfeited  for 
that  offence  to  be  deducted  from  his  wages,  and  (if  they  think  fit)  may 
order  the  forfeiture  to  be  applied  for  the  benefit  of  the  person  by  whom 
the  wages  are  payable,  or  of  the  person  injured  by  the  commission  of  the 
offence. 

(4.)  The  provisions  of  this  section  relating  to  the  offences  of  wilful 
disobedience,  continued  breach  of  duty,  assault,  and  unlawful  combination 
shall  extend  to  apprentices  in  the  sea  fishing  service,  and  to  sea  fishing 
boys  as  hereinafter  defined,  whether  on  shore  or  on  board. 

(5.)  A  seaman  or  apprentice  shall  not  be  relieved  by  his  refusal  or 
neglect  to  go  to  sea  or  by  his  desertion  from  being  liable  to  punishment 
under  this  section  for  an  offence  of  wilf al  disobedience,  continued  breach 
of  duty,  or  unlawful  combination,  and  in  addition  to  any  such  punishment 
shall  also  be  liable  to  be  punished  for  the  offence  of  desertion  or  absence 
without  leave. 

(6.)  Any  imprisonment  under  this  section  may  be  with  or  without  hard 
labour. 

379.  Whenever  any  seaman  or  apprentice  is  brought  before  any  court  Dosertan  and 
charged  with  the  offence  (under  this  Part  of  this  Act)  of  desertion  or  of  others  may  be 
absence  without  leave,  or  with  otherwise  absenting  himself  from  his  boat  Jf"*  ^ffrj^ 
without  leave,  the  court  may  at  the  request  of  the  owner  or  skipper  or 
his  agent,  in  addition  to,  or  in  lieu  of,  imposing  any  punishment  to  which 
he  may  be  liable,  cause  him  to  be  conveyed  on  board  for  the  purpose  of 
VOL.  x?ll,  / 


Ixxxii 


APPENDIX. 


57  &  68  Vior. 
a  60. 

Merchtmt 

Shipping  Act^ 

1894. 

Apprehension 
of  seamen 
guilty  of 
certain 
o£Fencee. 


Dealing  with 
seaman  who 
refuses  to  pro- 
ceed to  sea,  Ao. 


Plrohibiticn  on 
taking  money 
forapprsntice- 
ships  and  boys 
■iPMm^ntf. 


falfilling  his  engagement,  or  deliver  him  to  the  skipper  to  be  so  eonn^ 
by  him,  and  may  order  any  costs  or  expenses  properly  incurred  to  be  plui 
by  the  offender,  and  if  necessary  to  be  deducted  from  any  wages  which  Ik 
has  then  earned,  or  which  he  may  thereafter  earn  under  his  engige- 
ment. 

380.  (1.)  Any  of  the  following  officers,  namely — 
(a)  a  superintendent ;  or 
(6)  the  principal  Board  of  Trade  officer  at  a  port  or  distriet^  or  hk 

deputy ; 
may,  on  the  information  (made,  if  the  officer  so  require,  on  oath)  of  tht 
owner,  skipper,  second  hand,  or  agent  of  a  fishing  boat,  iasue  a  wamil 
ander  his  hand  in  the  form  approved  by  the  Board  of  Trade  for  tin 
apprehension  of  any  seaman  or  apprentice  charged  with  the  offeaa 
(under  this  part  of  this  Act)  of  desertion,  absence  without  leaye,  vilfsl 
disobedience,  continued  breach  of  duty,  or  unlawful  combination. 

(2.)  Such  warrant  shall  be  executed  by  any  constable  of  the  oooBty. 
borough,  or  place,  where  the  offender  may  be,  and  shall  contanoe  in  font 
for  ninety-six  hours  from  the  time  endorsed  on  the  warrant  by  the  offior 
issuing  the  same. 

(3.)  The  seaman  or  apprentice  when  apprehended  shall  be  brought  br 
the  constable  without  delay  before  some  officer  by  whom  a  warrant  maj 
be  issued  under  this  section,  and  that  officer  shall  then  and  there  inqoiic 
into  the  case,  and  if  the  explanation  of  the  seaman  or  apprentice  is,  in  bk 
opinion,  sufficient,  shall  discharge  him,  but,  if  not,  shall  order  him  to  joii 
his  boat  and  resume  his  duty. 

(4.)  If  the  seaman  or  apprentice  refuses  to  obey  that  order,  the  offior 
shall  order  him  to  be  dets^ed  and  to  be  brought  with  convenient  ipeed 
before  a  court  of  summary  jurisdiction,  and  that  court  shall  heir  and 
determine  in  due  course  of  law  the  charge  made  against  him  by  the  infor- 
mation on  which  he  has  been  apprehended. 

(5.)  An  information  laid  before  an  officer  under  this  section  need  notba 
reduced  to  writing. 

(6.)  An  officer  acting  under  this  section  may  take  the  eTidence  (if  b> 
thinks  fit,  on  oath)  of  any  person  other  than  the  seaman  or  appreotiee 
charged  who  is  able  and  willing  to  give  information  as  to  the  nutten  ii 
question,  and  for  that  purpose  shall  have  the  powers  of  a  Board  of  IM 
Inspector  under  this  Act. 

(7.)  A  warrant  issued  under  this  section  shall  be  valid  if  it  is  io  tbe 
form  approved  by  the  Board  of  Trade  and  filled  in  reasonably  in  aooofd- 
anoe  with  the  directions  contained  in  the  form,  and  is  duly  signed,  asd 
shall  not  be  invalidated  by  the  officer  who  issued  it  dying  or  oeaiiDg  to 
hold  office. 

381.  If  a  seaman  or  apprentice  engaged  or  liable  to  serve  on  bosid  tfj 
fishing  boat  neglects,  or  refuses  to  join,  or  deserts  from,  or  refuses  to  piv- 
ceed  to  sea  in,  or  absents  himself  without  leave  from  that  fishing  boii 
the  skipper,  owner,  or  agent  of  the  boat  may,  with  or  without  the 
anoe  of  the  local  constables  (who  shall  give  their  assistance  in  thsse 
when  required  by  the  skipper,  owner,  or  agent)  take  the  seaman  or  8[^nB* 
tice  before  some  officer  by  whom  a  warrant  can  be  issued  for  his  appre- 
hension under  this  Part  of  this  Act,  who  shall  deal  with  him  as  if  apfv^ 
hended  under  such  a  warrant. 

398.  If  any  person — 

(a)  receives  any  money  or  valuable  consideration  from  the  person  ^ 
whom  an  apprentice  in  the  sea-fishing  service  is  bound,  ort9 
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whom  a  sea-fishing  boy  is  bound  by  an  agreement,  or  from  any-  67  k  58  Vior. 
one  on  that  person's  behalf,  or  from  the  apprentice  or  boy  or  any-        o.  <^> 
one  on  the  apprentice  or  boy*8  behalf,  in  consideration  of  the      ./~T  . 
apprentice  or  boy  being  so  bound ;  or  Skipping  Act, 

{b)  makes  or  causes  any  such  payment  to  be  made  ;  1894. 

that  person  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanour,         

whether  the  apprentice  or  boy  was  or  was  not  validly  bound. 

422.  (1.)  In  every  case  of  collision  between  two  vessels,  it  shall  be  the  Duty  of  veatel 
duty  of  the  master  or  person  in  charge  of  each  vessel,  if  and  so  far  as  he  to  Msitt  the 
can  do  so  without  danger  to  his  own  vessel,  crew  and  passengers  (if  any),    ®J^®'  I".  *^*** 
(a)  to  render  to  the  other  vessel,  her  master,  crew  and  passengers  (if     ^^  1imo°- 
any)  such  assistance  as  may  be  practicable,  and  may  be  necessary 
to  save  them  from  any  danger  caused  by  thft  collision,  and  to 
stay  by  the  other  vessel  until  he  has  ascertained  that  she  has  no 
need  of  further  assistance,  and  also 
{b)  to  give  to  the  master  or  person  in  charge  of  the  other  vessel  the 
name  of  his  own  and  of  the  port  to  which  she  belongs,  and  also 
the  names  of  the  ports  from  which  she  comes  and  to  which  she 
is  bound. 
(2.)  If  the  master  or  person  in  charge  of  a  vessel  fails  to  comply  with 
this  section,  and  no  reasonable  cause  for  such  failure  is  shown,  the  colli- 
sion shall,  in  the  absence  of  proof  to  the  contrary,  be  deemed  to  have 
been  caused  by  his  wrongful  act,  neglect,  or  default. 

(3.)  If  the  master  or  person  in  charge  fails  without  reasonable  cause  to 
comply  with  this  section,  he  shall  be  guilty  of  a  misdemeanour,  and,  if  he 
is  a  certificated  officer,  an  inquiry  into  his  conduct  may  be  held,  and  his 
certificate  cancelled  or  suspended. 


Unseaworthy  Ships. 

457.  (1.)  If  any  person  sends  or  attempts  to  send,  or  is  party  to  sending  Sending  on- 
or  attempting  to  send,  a  British  ship  to  sea  in  such  an  unsea worthy  state  seaworthy  ship 
that  the  life  of  any  person  is  likely  to  be  thereby  endangered,  he  shall  in  ^  "^  *  ™^*' 
respect  of  each  offence  be  guilty  of  a  misdemeanour,  unless  he  proves     ^ 
either  that  he  used  all  reasonable  means  to  insure  her  being  sent  to  sea  in 
a  seaworthy  state,  or  that  her  going  to  sea  in  such  an  unseaworthy  state 
was,  under  the  circumstances,   reasonable  and  justifiable,   and  for  the 
purpose  of  giving  that  proof  he  may  give  evidence  in  the  same  manner  as 
any  other  witness. 

(2.)  If  the  master  of  a  British  ship  knowingly  takes  the  same  to  sea  in 
such  an  unseaworthy  state  that  the  life  of  any  person  is  likely  to  be 
thereby  endangered,  he  shall  in  respect  of  each  offence  be  guilty  of  a  mis- 
demeanour, unless  he  proves  that  her  going  to  sea  in  such  an  unseaworthy 
state  was,  under  the  circumstances,  reasonable  and  justifiable,  and  for  the 
purpose  of  giving  such  proof  he  may  give  evidence  in  the  same  manner  as 
any  other  witness. 

(8.)  A  prosecution  under  this  section  shall  not,  except  in  Scotland,  be 
instituted  otherwise  than  by,  or  with  the  consent  of,  the  Board  of  Trade, 
or  of  the  governor  of  the  British  possession  in  which  the  prosecution  takes 
place. 

(4.)  A  misdemeanour  under  this  section  shall  not  be  punishable  apon 
summary  conviction. 

(5.)  This  section  shall  not  apply  to  any  ship  employed  exclusively  in 
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Penalty  for 
preventing 
complaint  or 
obetracting 
inyestigation. 

Power  of 
receiyer  to 
Bapprese 
plunder  and 
disorder  by 
force. 


trading  or  going  from  place  to  place  in  any  river  or  inland  water  of  whiek 
the  whole  or  part  is  in  any  British  possession. 

485.  If  any  person  wilfully  and  without  due  cause  prevents  or  obstracts 
the  making  of  any  complaint  to  an  o£3cer  empowered  to  summon  a  nivil 
court,  or  the  conduct  of  any  hearing  or  investigation  by  any  naval  ooort. 
he  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  fifty  pounds,  or  be 
liable  to  imprisonment,  with  or  without  hard  labour,  for  any  period  not 
exceeding  twelve  weeks. 

514.  (1.)  Whenever  a  vessel  is  wrecked,  stranded,  or  in  distress  as 
aforesaid,  and  any  person  plunders,  creates  disorder,  or  obstmcii 
the  preservation  of  the  vessel  or  of  the  shipwrecked  persons  or  of  tl» 
cargo  or  apparel  of  the  vessel,  the  receiver  may  cause  that  person  to  be 
apprehended. 

(2.)  The  receiver  may  use  force  for  the  suppression  of  any  such  plunder- 
ing, disorder,  or  obstruction,  and  may  command  all  Her  Majesty's  subject 
to  assist  him  in  so  using  force. 

(3.)  If  any  person  is  killed,  maimed,  or  hurt,  by  reason  of  his  resLBting 
the  receiver  or  person  acting  under  the  orders  of  the  receiyer  in  the 
execution  of  the  duties  by  this  Part  of  this  Act  committed  to  the  receiver, 
neither  the  receiver  nor  the  person  acting  under  his  orders  shall  be  liable 
to  any  punishment,  or  to  pay  any  damages  by  reason  of  the  person  bong 
so  maimed,  killed,  or  hurt. 


Taking  wreck 
to  foreign 
port. 


Interfering 
with  wrecked 
yessel  or 
wreck. 


Summary  pro- 
eedore  for 


0 fences  in  respect  of  Wreck, 

535.  If  any  person  takes  into  any  foreign  port  any  vessel,  stranded, 
derelict,  or  otherwise  in  distress,  found  on  or  near  the  coasts  of  the 
United  Kingdom  or  any  tidal  water  within  the  limits  of  the  United 
Kingdom,  or  any  part  of  the  cargo  or  apparel  thereof,  or  anything 
belonging  thereto,  or  any  wreck  found  within  those  limits,  and  there  sells 
the  same,  that  person  shall  be  guilty  of  felony,  and  on  conviction  thereof 
shall  be  liable  to  be  kept  in  penal  servitude  for  a  term  not  less  than  three 
years  and  not  exceeding  five  years. 

536.  (1.)  -^  person  shall  not  without  the  leave  of  the  master  board  ot 
endeavour  to  board  any  vessel  which  is  wrecked,  stranded,  or  in  distress, 
unless  that  person  is,  or  acts  by  command  of,  the  receiver  or  a  person 
lawfully  acting  as  such,  and  if  any  person  acts  in  contravention  of  this 
enactment,  he  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  fifty 
pounds,  and  the  master  of  the  vessel  may  repel  him  by  force. 

(2.)  A  person  shall  not — 

(a)  impede  or  hinder,  or  endeavour  in  any  way  to  impede  or  hinder,  the 

saving  of  any  vessel  stranded  or  in  danger  of  being  stranded,  or 
otherwise  in  distress  on  or  near  any  coast  or  tidal  water,  or  of 
any  part  of  the  cargo  or  apparel  thereof,  or  of  any  wreck ; 

(b)  secrete  any  wreck  or  deface  or  obliterate  any  marks  thereon ;  or 

(c)  wrongfully  carry  away  or  remove  any  part  of  a  vessel  stranded  or  ii 

danger  of  being  stranded,  or  otherwise  in  distress,  on  or  near  anj 
coast  or  tidal  water,  or  any  part  of  the  cargo  or  apparel  thereof, 
or  any  wreck, 
and  if  any  person  acts  in  contravention  of  this  enactment,  he  shall  be 
liable  for  each  offence  to  a  fine  not  exceeding  fifty  pounds,  and  that  fine 
may  be  inflicted  in  addition  to  any  punishment  to  which  he  may  be  liable 
by  law  under  this  Act  or  otherwise. 

537.  (1.)  Where  a  receiver  suspects  or  receives  information  thai  aoj 
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wreck  is  secreted  or  in  the  possession  of  some  person  who  is  not  the  owner  57  &  68  Vicrr. 
thereof,  or  that  any  wreds  is  otherwise  improperly  dealt  with,  he  may        c-  ^- 
apply  to  any  justice  of  the  peace  for  a  search  warrant,  and  that  jastice     ^    T 
shall  have  power  to  grant  such  a  warrant,  and  the  receiver,  by  virtue  shipping  Act 
thereof,  may  enter  any  house  or  other  place,  wherever  situate,  and  also        1694. 

any  vessel,  and  search  for,  seijse,  and  detain  any  such  wreck  there  found.  

(2.)  If  any  such  seizure  of  wreck  is  made  in  consequence  of  information  concealment 
given  by  any  person  to  the  receiver,  on  a  warrant  being  issued  under  this 
section,  the  informer  shall  be  entitled,  by  way  of  salvage,  to  such  sum 
not  exceeding  in  any  case  five  pounds  as  the  receiver  may  allow. 

564.  If  any  person  in  any  proceeding  under  the  provisions  of  this  Part  Punishment 
of  this  Act  relating  to  salvage  by  Her  Majesty's  ships —  for  forgery 

(a.)  forges,  assists  in  forging,  or  procures  to  be  forged,  fraudulently  alters,  "^d  false 
assists  in  fraudulently  altering,  or  procures  to  be  fraudulently  [fj^"*^**' 
altered,  any  document ;  or 
(b.)  puts  ofif  or  makes  use  of  any  forged  or  altered  document,  knowing 

the  same  to  be  so  forged  or  altered  ;  or, 
(c.)  gives  or  makes,  or  assists  in  giving  or  making,  or  procures  to  be 
given  or  made,  any  false  evidence  or  representation,  knowing  the 
same  to  be  false, 
that  person  shall  for  each  offence  be  liable  to  imprisonment,  with  or 
without  hard  labour,   for   a   period   not   exceeding    two   years,   or,  on 
summary  conviction,  to  imprisonment,  with  or  without  hard  labour,  for 
any  period  not  exceeding  six  months. 

007.  If  any  pilot,  when  in  charge  of  a  ship,  by  wilful  breach  of  duty  or  Penalty  on 
by  neglect  of  duty,  or  by  reason  of  drunkenness,  either —  F*o*  ®°- 

(rt)  does  any  act  tending  to  the  immediate  loss,  destruction,  or  serious  ghiif  ^life^or 
damage,  of  the  ship,  or  tending  immediately  to  endanger  the  life  Hmh. 
or  limb  of  any  person  on  board  the  ship  ;  or 
{h)  refuses  or  omits  to  do  any  lawful  act  proper  and  requisite  to  be  done 
by  him  for  preserving  the  ship  from  loss,  destruction,  or  seriou:) 
damage,  or  for  preserving  any  person  belonging  to  or  on  board 
the  ship  from  danger  to  life  and  limb, 
that  pilot  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanour, 
and,  if  a  qualified  pilot,  shall  also  be  liable  to  suspension  or  dismLsHal  by 
the  pilotage  authority  by  whom  he  is  licensed. 

Part  XIII. — ^Leoal  Pbogeedinos. 
Prosecuticn  of  Offences. 

680.  (1.)  Subject  to  any  special  provision  of  this  Act  and  to  the  pro-  Prosecation  of 
visions  hereinafter  contained  with  respect  to  Scotland, —  ofiFences, 

(a.)  an  offence  under  this  Act  declared  to  be  a  misdemeanour,  shall  be 
punishable  by  fine  or  by  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour,  but  may,  instead  of  being  prosecuted 
as  a  misdemeanour,  be  prosecuted  summarily  in  manner  provided 
by  the  Summary  Jurisdiction  Acts,  and  if  so  prosecuted  shall  be 
punishable  only  with  imprisonment  for  a  term  not  exceeding  six 
months,  with  or  without  hard  labour,  or  with  a  fine  not  exceeding 
one  hundred  pounds. 

(b.)  an  offence  under  this  Act  made  punishable  with  imprisonment  for 
any  term  not  exceeding  six  months,  with  or  without  hard  labour, 
or  by  a  fine  not  exceeding  one  hundred  pounds,  Fhallbe  prosecuted 
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67  &  68  VioT.  stunmaiily  in  manner  proTided  by  the  Sammaiy  Jmisdidioa 

0.  W.  Acta. 

M»^imt         ^'^  "^y  offence  committed  or  fine  recoverable  under  a  bye-law  mde 
Sfdpping  Act  ^  porsnance  of  this  Act  may  be  prosecuted  or  recovered  in  the  same 

1694,      '  manner  as  an  offence  or  fine  under  this  Act. 

681.  (1.)  The  Summary  Jurisdiction  Acts  shall,  so  far  as   applicable, 

AppHcation  of  apply— 

JarisdioUon         (^')  ^  ^^^  proceeding  under  this  Act  before   a  court  of    smmiiaxT 
Acts  in  certain  jurisdiction,  whether  connected  with  an  offence  pmuBhable  ob 

cAiee.  summary  conviction  or  not ;  and 

(5.)  to  the  trial  of  any  case  before  one  justice  of  the  peace,  where,  under 

this  Act,  such  a  justice  may  try  the  case. 

(2.)  Where  under  this  Act  any  sum  may  be  recovered  as  a  fine  under 

this  Act,  that  sum,  if  recoverable  before  a  court  of  summary  jariadictioB, 

shall,  in  England,  be  recovered  as  a  civil  debt  in  manner  provided  by  the 

Summary  Jurisdiction  Acts. 

Appeal  on  682.  Where  a  person  is  convicted  summarily  in  England  of  9n  offence 

samniary  con-  under  this  Act,  and  the  fine  inflicted  or  the  sum  ordered  to  be  paid  exceeds 

TiotioD.  £^^  pounds  in  amount,  that  person  may  appeal  to  quarter  sessions  against 

the  conviction  in  manner  provided  by  the  Summary  Jurisdiction  Acts. 

Limitation  of       683.  (1.)  Subject  to  any  special  provisions  of  this  Act  neither  a  convio- 

time  for  ram-  ^Jqu  fQj.  jm  offence  nor  an  order  for  payment  of  money  shall  be  nude 

^^56ft^* under  this  Act  in  any  summary  proceeding  instituted   in  the  United 

Vict  c.  61.       Kingdom,  unless  that  proceeding  is  commenced  within  six  months  after 

the  commission  of  the  offence  or  after  the  cause  of  complaint  arises  as  the 

case  may  be ;  or,  if  both  or  either  of  the  parties  to  the  proceeding  happen 

during  that  time  to  be  out  of  the  United  Elingdom,  unless  the  same  ii 

commenced,  in  the  case  of  a  summary  conviction  within  two  months,  and 

in  the  case  of  a  summary  order  within  six  months,  after  they  both  fint 

happen  to  arrive,  or  be  at  one  time,  within  the  United  Kingdom. 

(2.)  Subject  to  any  special  provision  of  this  Act  neither  a  conviction  for 
an  offence  nor  an  order  for  payment  of  money  shall  be  made  under  thii 
Act  in  any  summary  proceecting  instituted  in  any  British  poesesaoo, 
unless  that  proceeding  is  commenced  within  six  months  after  the  coin- 
mission  of  the  offence  or  after  the  cause  of  complaint  arises  as  the  case 
may  be ;  or  if  both  or  either  of  the  parties  to  the  proceeding  hi^pea 
during  that  time  not  to  be  within  the  jurisdiction  of  any  court  capable  of 
dealing  with  the  case,  unless  the  same  is  commenced  in  the  case  of  a 
summary  conviction  within  two  months,  and  in  the  case  of  a  summary 
order  within  six  months  after  they  both  first  happen  to  arrive^  or  to  be  at 
one  time,  within  that  jurisdiction. 

(3.)  No  law  for  the  time  being  in  force  under  any  Act,  ordinance,  or 
otherwise,  which  limits  the  time  within  which  summary  proceedings  mar 
be  instituted  shall  affect  any  summary  proceeding  under  Uxis  Act. 

(4.)  Nothing  in  this  section  shall  affect  any  proceeding  to  which  the 
Public  Authorities  Protection  Act,  1893,  applies. 

Juriidiction. 

ProTiaion  08  to  684.  For  the  purpose  of  giving  jurisdiction  under  this  Aet,  eveij 
jarifldiction  in  offence  shall  be  deemed  to  have  been  committed  and  every  cause  of  oom- 
offenMs  plaint  to  have  arisen  either  in  the  place  in  which  the  same  actually  va> 

oommxtted  or  arose,  or  in  any  place  in  which  the  offender  or  person  com- 
plained against  may  be. 
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685.  (1.)  Where  any  diBtriot  within  which  any  court,  justice  of  the  67  A  58  Vior. 
peace,  or  other  magistrate,  has  jnrisdiction  either  under  this  Act  or  under         ^  ^^- 
any  other  Act  or  at  common  hiw  for  any  purpose  whatever  is  situate  on     mI^^  * 
the  coast  of  any  sea,  or  ahutting  on  or  projecting  into  any  bay,  channel,  Skipping  Act, 
lake,  river,  or  navigable  water,  every  such  court,  justice,  or  magistrate,         1894. 
shall  have  jurisdiction  over  any  vessel  being  on,  or  lying  or  passing  off,       .  ~~; — 
that  coast,  or  being  in  or  near  that  bay,  channel,  lake,  river,  or  navigable  o^"^?*^°" 
water,  and  over  all  persons  on  board  that  vessel  or  for  the  time  being  lying  off  the 
belonging  thereto,  in  the  same  manner  as  if  the  vessel  or  persons  were  oouta. 
within  the  limits  of  the  original  jurisdiction  of  the  court,  justice,  or 
magistrate. 

(2.)  The  jurisdiction  under  this  section  shall  be  in  addition  to  and  not 
in  derogation  of  any  jurisdiction  or  power  of  a  court  under  the  Summary 
Jurisdiction  Acts. 

686.  (I.)  Where  any  person,  being  a  British  subject,  is  charged  with  Jnrisdiotioii 
having  committed  any  offence  on  board  any  British  ship  on  the  high  seas,    ^^^"^ 

or  in  any  foreign  port  or  harbour,  or  on  board  any  foreign  ship  to  which  board  ship.— 
he  does  not  belong,  or,  not  being  a  British  subject,  is  charged  with  having  12  &  18  Vict, 
committed  any  offence  on  board  any  British  ship  on  the  high  seas,  and  <^-  ^^• 
that  person  is  found  within  the  jurisdiction  of  any  court  in  Her  Majesty's 
dominions,  which  would  have  had  cognizance  of  the  offence  if  it  had  been 
committed  on  board  a  British  ship  within  the  limits  of  its  ordinary  juris- 
diction, that  court  shall  have  jurisdiction  to  try  the  offence  as  if  it  had 
been  so  committed. 

(2.)  Nothing  in  this  section  shall  affect  the  Admiralty  Offences  (Colonial) 
Act,  1849. 

687.  All  offences  against  property  or  person  committed  in  or  at  any  offences  oom- 
place  either  ashore  or  afloat  out  of  Her  Majesty's   dominions   by  any  mitted  by 
master,  seaman,  or  apprentice  who  at  the  time  when  the  offence  is  com-  British  sea. 
mitted  is,  or  within  three  months  previously  has  been,  employed  in  any  ™*"  *tf  kT**** 
British  ship  shall  be  deemed  to  be  offences  of  the  same  nature  respectively,  ^tbln 

and  be  liable  to  the  same  punishments  respectively,  and  be  inquired  of,  Admiralty 
heard,  tried,  determined,  and  adjudged  in  the  same  manner  and  by  the  jarisdiction. 
same  courts  and  in  the  same  places  as  if  those  offences  had  been  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  ;  and  the 
costs  and  expenses  of  the  prosecution  of  any  such  offence  may  be  directed 
to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecutions  for  offences 
committed  within  the  jurisdiction  of  the  Admiralty  of  England. 

691.  (1.)  Whenever  in  the  course  of  any  legal  proceedings  instituted  in  Depositions  to 
any  part  of  Her  Majesty's  dominions  before  any  judge  or  magistrate,  or  be  received  in 
before  any  person  authorised  by  law  or  by  consent  of  parties  to  receive  eyidenco  when 
evidence,  the  testimony  of    any  witness  is  required  in  relation  to  the  J^^f^^"?^* 
subject  matter  of  that  proceeding,  then  upon  due  proof,  if  the  proceeding      P™°"ced' 
is  instituted  in  the  United  Kingdom  that  the  witness  cannot  be  found  in 
that  kingdom,  or  if  in  any  British  possession  that  he  cannot  be  found  in 
that  possession,  any  deposition  that  the  witness  may  have  previously  made 
on  oath  in  relation  to  tne  same  subject  matter  before  any  justice  or  magis- 
trate in  Her  Majesty's  dominions,  or  any  British  consular  officer  else- 
where, shall  be  admissible  in  evidence,  provided  that — 

(a.)  if  the  deposition  was  made  in  the  United  Kingdom,  it  shall  not  be 
admissible  in  any  proceeding  instituted  in  the  United  Kingdom ;  and 

(5.)  if  the  deposition  was  made  in  any  British  possession,  it  shall  not  be 
admissible  in  any  proceeding  instituted  in  that  British  possession; 
and 
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67  ft  58  YicT.      (c.)  if  the  proceeding  is  criminal  it  shall  not  be  admissible,  xusiem  it 

0-  60.  was  made  in  the  presence  of  the  person  accased. 

_    T'  (^O  '^  deposition  so  made  shall  be  authenticated  by  the  signature  of 

Shipping  Act   ^^^  j^d?®>  magistrate,  or  consular  officer  before  whom  it  is  made ;  and  tbe 

1894.     '  judge,  magistrate,  or  consular  officer  shall  certify,  if  the  fact  is  so.  tfait 

the  accused  was  present  at  the  taking  thereof. 

(3.)  It  shall  not  be  necessary  in  any  case  to  prove  the  signature  or 
official  character  of  the  person  appearing  to  have  signed  any  such  deposi- 
tion, and  in  any  criminal  proceeding  a  certificate  under  this  section  shall 
unless  the  contrary  is  proved,  be  sufficient  evidence  of  the  accused  banDg 
been  present  in  manner  thereby  certified. 

(4.)  Nothing  herein  contained  shall  affect  any  case  in  which  depositiaos 
taken  in  any  proceeding  are  rendered  admissible  in  evidence  by  any  Art 
of  Parliament,  or  by  any  Act  or  ordinance  of  the  legislature  of  any  colony, 
so  far  as  regards  that  colony,  or  interfere  with  the  power  of  any  odoB^ 
legislature  to  make  those  depositions  admissible  in  evidence,  or  to  intezfoe 
with  the  practice  of  any  court  in  which  depositions  not  authenticated  as 
hereinbefore  mentioned  are  admissible. 


Proof  of  attes- 
tation not 
required. 


Admissibility 
of  documents 
in  evidence. 


Evidence^  Set'vice  of  Documents,  and  Declarations, 

694.  Where  any  document  is  required  by  this  Act  to  be  executed  in  iht 
presence  of  or  to  be  attested  by  any  witness  or  witnesses,  that  docament 
may  be  proved  by  the  evidence  of  any  pereon  who  is  able  to  bear  witness 
to  the  requisite  facte  without  calling  the  attesting  witness  or  the  attesting 
witnesses  or  any  of  them. 

695.  (1.)  Where  a  document  is  by  this  Act  declared  to  be  admissible  in 
evidence,  such  document  shall,  on  its  production  from  the  proper  custody, 
be  admissible  in  evidence  in  any  court  or  before  any  person  having  by  lav 
or  consent  of  parties  authority  to  receive  evidence,  and  subject  to  aU  jitft 
exceptions,  shall  be  evidence  of  the  matters  stated  therein  in  pursuance  of 
this  Act  or  by  any  officer  in  pursuance  of  his  duties  as  such  officer. 

(2.)  A  copy  of  any  such  document  or  extract  therefrom  shall  also  beio 
aibuissible  in  evidence  if  proved  to  be  an  examined  copy  or  extract,  or  if 
it  pui*ports  to  be  signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  document  was  entrusted,  and  tbat 
officer  shall  furnish  such  certified  copy  or  extract  to  any  person  applying 
at  a  reuJiOD able  time  for  the  same,  upon  payment  of  a  reasonable  sam  for 
the  same  not  exceeding  fourpence  for  every  folio  of  ninety  words,  bot  a 
person  shall  be  entitled  to  have — 

(a)  a  certified  copy  of  the  particulars  entered  by  the  registrar  in  thf 
register  book  on  the  registry  of  the  ship,  together  with  a  certified 
statement  showing  the  ownership  of  the  ship  at  the  time  being; 
and 

(6)  a  certified  copy  of  any  declaration,  or  document,  a  copy  of  which  is 
made  evidence  by  this  Act 
on  payment  of  one  shilling  for  each  copy. 

(3.)  If  any  such  officer  wilfully  certifies  any  document  as  being  a  ira« 
copy  or  extract  knowing  the  same  not  to  be  a  true  copy  or  extract,  he 
shall  for  each  ofi^euce  be  guilty  of  a  misdemeanour,  and  be  liable  on  cod- 
viction  to  imprisonment  for  any  teim  not  exceeding  eighteen  mouths. 

(4.)  If  any  person  forges  the  seal,  stamp,  or  signature  of  any  documsBt 
to  which  this  station  applies,  or  tenders  in  evidence  any  such  docnment 
with  a  false  or  counterfeit  seal,  stamp,  or  signature  thereto,  knowing  the 
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■ame  to  be  false  or  counterfeit,  he  shall   for  each  ofifence  be  guilty   of  a  57  &  58  Vicr. 
felony,  and  be  liable  to  penal  servitude  for  a  term  not  exceeding  two  years         ^-  6^* 
with  or  without  hard  labour,  and  whenever  any  such  document  has  been      ,  -    7" 
admitted  in  evidence,  the  court  or  the  person  who  admitted  the  same  Shipping  Act 
may  on  request  direct  that  the  same  shall  be  impounded,  and  be  kept  in         i894. 

the  custody  of  some  officer  of  the  court  or  other  proper  person,  for  such         

period  or  subject  to  such  conditions  as  the  court  or  person  thinks  fit. 

696.  (1.)  Where  for  the  purposes  of  this  Act,  any  document  is  to  be  Service  of 
served  on  any  person,  that  document  may  be  served —  documenis. 

(a.)  in  any  case  by  delivering  a  copy  thereof  personally  to  the  person 
to  be  sei'ved,  or  by  leaving  the  same  at  his  last  place  of  abode ; 
and 
(J},)  if  the  document  is  to  be  served  on  the  master  of  a  ship,  where  there 
is  one,  or  on  a  person  belonging  to  a  ship,  by  leaving  the  same 
for  him  on  board  that  ship  with  the  person  being  or  appearing  to 
be  in  command  or  charge  of  the  ship  ;  and 
(c. )  if  the  document  is  to  be  served  on  the  master  of  a  ship,  where  there 
is  no  master,  and  the  ship  is  in  the  United  Kingdom,  on  the 
managing  owner  of  the  ship,  or,  if  there  is  no  managing  owner, 
on  some  agent  of  the  owner  residing  in  the  United  Kingdom,  or 
where  no  such  agent  is  known  or  can  be  found,  by  affixing  a  copy 
thereof  to  the  mast  of  the  ship. 
(2.)  If  any  person  obstructs  the  service  on  the  master  of  a  ship  of  any 
document  under  the  provisions  of  this  Act  relating  to  the  detention  of 
ships  as  unseaworthy,  that  person   shall  for  each  offence  be  liable  to  a 
fine  not  exceeding  ten  pounds,  and,  if  the  owner  or  master  of  the  ship  is 
party  or  privy  to  the  obstruction,  he  shall  in  respect  of  each  offence  be 
guilty  of  a  misdemeanour. 

697.  Any  exception,  exemption,   proviso,  excuse,  or   qualification,  in  Proof,  Ac,  of 
relation  to  any  offence  under  this  Act,  whether  it  does  or  does  not  accom-  exemption, 
pany  in  the  same  section   the  description  of  the  offence,  may  be  proved 

by  the  defendant,  but  need  not  be  specified  or  negatived  in  any  informa- 
tion or  complaint,  and,  if  so  specified  or  negatived,  no  proof  in  relation 
to  the  matter  so  specified  or  negatived  shall  be  required  on  the  part  of 
the  informant  or  complainant. 

698.  Any  declaration  required  by  this  Act  to  be  taken  before  a  justice  DeeUrationB. 
of  the  peace  or  any  particular  officer  may  be  taken  before  a  commis- 
sioner for  oaths. 

Aifjdicaiion  of  Penalties  and  Costs  of  Prosecutions, 

699.  (1.)  Where  any  court,  justice  of  the  peace,  or  other  magistrate,  Application  of 
imposes  a  fine  under  this  Act  for  which  no  specific  application  is  herein  penalties, 
provided,  that  court,  justice  of  the  peace,  or  magistrate,  may  if  they  think 

fit  direct  the  whole  or  any  part  of  the  fine  to  be  applied  in  compensating 
any  person  for  any  wrong  or  damage  which  he  may  have  sustained  by  the 
act  or  default  in  respect  of  which  the  fine  is  imposed,  or  to  be  applied 
in  or  towards  payment  of  the  expenses  of  the  proceedings. 

(2.)  Subject  to  any  directions  under  this  section  or  to  any  specific 
application  provided  under  this  Act,  all  fines  under  this  Act  shall,  not- 
withstanding anything  in  any  other  Act — 

(«.)  if  recovered  in  the  United  Kingdom,  be  paid  into  the  Exchequer 
in  such  manner  as  thn  Treasury  may  direct,  and  be  carried  to  and 
form  part  of  the  Consolidated  Fund  ;  and 
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(b.)  if  recovered  in  any  British  possesBion,  be  paid  over  into  ike  pablk 
treasury  of  that  possession,  and  form  part  of  the  public  rerarai 
thereof. 

700.  Where  an  offence  under  this  Act  is  prosecuted  as  a  misdemeanonr, 
the  court,  before  whom  the  offence  is  prosecuted  may  in  England  nuke 
the  same  aUowances  and  order  payment  of  the  same  costs  and  ezpenaa 
as  if  the  offence  were  a  felony,  and  in  any  other  part  of  Her  Majesiy'i 
dominions  may  make  such  allowances  and  order  payment  of  sneh  costi 
and  expenses  as  are  payable  or  allowable  upon  the  trial  of  any  nuide- 
meanour  or  under  any  law  for  the  time  being  in  force  therein. 

701.  Such  costs  and  expenses  of  and  incidental  to  any  proeecation  for 
a  felony  or  misdemeanour  as  are  by  law  payable  out  of  any  oonntj  or 
local  rate  shall,  where  the  felony  or  misdemeanour  has  been  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  be  paid  in  the  same 
manner  and  subject  to  the  same  regulations  as  if  the  felony  or  misde- 
meanour had  been  committed  in  the  county  in  which  the  same  is  hesid 
and  determined,  or  where  the  same  is  heard  and  determined  at  the  Gentnl 
Criminal  Court,  as  if  the  same  had  been  committed  in  the  county  of 
London,  and  all  sums  properly  paid  out  of  any  county  or  other  local  rate 
in  respect  of  those  costs  and  expenses  shall  be  repaid  out  of  money  pro- 
vided by  Parliament. 

722.  (1.)  If  any  person — 

(a)  forges,  assists  in  forging,  or  procures  to  be  forged,  the  seal  or  asj 
other  distinguishing  mark  of  the  Board  of  Trade  on  any  fom 
issued  by  the  Board  of  Trade  under  this  Act ;  or 

{b)  fraudulently  alters,  or  assists  in  fraudulently  altering,  or  procom 
to  be  fraudulently  altered,  any  such  form, 
that  person  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanonr. 

(2.)  If  any  person — 

(a)  when  a  form  approved  by  the  Board  is,  under  the  Second  Part  of 

this  Act,  required  to  be  used,  uses  without  reasonable  came  i 
form  not  purporting  to  be  a  form  so  approved ;  or 

(b)  prints,  sells,  or  uses  any  document  purporting  to  be  a  form  approved 

by  the  Board  of  Trade,  knowing  the  same  not  to  be  tiie  fom 
approved  for  the  time  being,  or  not  to  have  been  prepared  or 
issued  by  the  Board  of  Trade, 

that  person  shall,  for  each  offence,  be  liable  to  a  fine  not  exceeding  tea 

pounds. 

Short  Title  and  Commencement. 

747.  This  Act  may  be  cited  as  "The  Merchant  Shipping  Act,  1894. 

748.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-five. 


INI3EX 


Adultbbation  of  Food.  See  sub  **  Sale 
of  Food  and  Drags  Acts." 

Affibmation. — Duty  of  judge.  See  "  Evi- 
doioe." 

Aiding  and  Abbttino.    See  *'  Evidenoe." 

Alibi. — Evidence.    See  "  Practice." 

Apothbcabt.  —  "  Acting  or  practiaing  " 
toithout  c&rtificaJte  —  Fenalty — Offence — 
Befoeral  acta  on  same  day  onUf  one 
offence  —  Apoihecaries  Act  (55  Geo.  3, 
c.  194),  8.  20.— By  the  20th  section  of  the 
Apothecaries  Act  (55  Geo.  3,  c.  194),  if 
any  person  shall  act  or  practise  as  an 
apothecary  without  having  obtained  a 
certificate,  every  person  so  offendine 
shall  for  every  sncn  offence  forfeit  and 
pay  the  sun  of  twenty  pounds.  Three 
separate  actions  were  brought  against 
the  defendant  to  recover  three  separate 
penalties  for  having  treated  ana  pre- 
scribed for  three  distinct  patients  on 
three  separate  occasions  on  the  same 
day  without  having  a  certificate,  con- 
trary to  the  above  section:  Held,  that 
the  three  acts  of  practising  constituted 
only  one  offence  of  "  acting  or  practis- 
ing"  within  the  meaning  of  the  section, 
for  which  only  one  penalty  could  be 
recovered.  {Tlie  Apothecaries  Com- 
pany V.  Jones.    Nov.  1892.    Q.  B.  Div.) 

Appeal.  —  Criminal  cause  or  matter  — 
Habeas  corpus  —  Libel  —  Misdirection, 
see  sub  "iTuctice.'*  Notice  of  appeal 
to  quarter  sessions,  see  sub  "Justices." 
Oraer  for  separation,  see  "Husband 
and  "Wife."  Special  com,  see  "Prac- 
tice." Swm/mary  conviction — Summary 
trial  of  adultr^Indictable  offence,  see 
8ub  "  Justices." 

Appeabakcb. — Swmmone  wrongly  issued. 
See  sub  "  Justices." 

Abbitbation. — Tampering  with  samples. 
See  sub  "Evidence." 


Abbitbatobs.  —  Judicial  tribunal.  See 
sub  "  Evidence." 

Abson. —  Setting  fire  to  dwelling^Jumse,  a 
person  being  thereinr-^2^  &  25  Vidt.  c.  97, 
ss.  2,  7. — ^A  prisoner  may  be  indicted 
under  24  &  25  Yict.  c.  97,  s.  2,  with 
setting  fire  to  a  dwellinff-house,  a  person 
being  therein,  though  we  prisoner  him- 
self, who  set  fire  to  the  house,  was  the 
only  person  therein  at  the  time.  {Reg. 
V.  Fardoe.  Feb.  1894.  Ld.  Coleridge, 
O.J.)    715. 

Assault.  —  CompXainard  not  appearing 
before  magistrale — Charge  dismissed — 
No  evidence  taken  on  oath — ^*  Hearing 
upon  the  merits " — Certifi^xUe  of  die- 
missal — Power  to  grant  such  ceHificate 
— Whether  such  certiflcale  is  a  bar  to 
subsequent  civil  proceedings — ^24  &  25 
Vict.  c.  100,  ss.  44,  45. —Sect.  44  of 
24  &  25  Vict.  c.  100,  enacts  that,  upon 
the  hearing  of  any  case  of  assault  or 
battery  "upon  the  merits,"  if  the 
justices  deem  the  offence  not  to  be 
proved,  they  shall  dismiss  the  complaint 
and  shall  give  to  the  party  against 
whom  the  complaint  was  prefeired  a 
certificate  stating  the  fact  of  suchdis* 
missal ;  and  sect.  45  provides  that  the 
person  who  has  obtained  such  certificate 
of  dismissal  "  shall  be  released  fi'om  all 
further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause."  Held, 
that  a  magistrate  has  no  jurisdiction 
under  sect.  44  to  grant  a  certificate  on 
the  dismissal  of  a  summons  for  assault, 
when  the  complainant  does  not  appear 
and  when  no  evidence  on  oath  is  1»iKen, 
as  such  a  hearing  is  not  a  "hearing 
upon  the  merits,"  and  if  the  magistrate 
does  grant  a  certificate,  such  certifi- 
cate is  not  a  binding  certificate,  both 
parties  not  having  be^  present,  and  the 
case  not  having  been  arffued  and  decided 
on  the  facte.  Held  SLbo  (Lord  Cole- 
ridge,  C.J.  doubting,  but  not  dissenting), 
that,  if  in  such  a  case  the  magistrate 
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jpraiits  a  certificate  of  dismisBal,  the 
judg^  in  a  subeequexit  action  for  damages 
in  respect  of  the  same  assault  is  not 
bound  Dj  such  certificate,  but  has  power 
to  go  behind  the  certificate  and  to 
inquire  into  the  facts,  and  to  determine 
whether  facts  existed  which  gave  the 
magistrate  jurisdiction  to  grant  the 
certificate.  (Beed  ▼.  Nutt  March, 
1890.    Q.  B.Div.)    86. 

Assault. — Corporal  punishment  of  pupil  by 
schoolmaster  —  Board  school  —  FtipiVs 
misconduct  on  the  way  to  school  ana  out 
of  school  hours — Extent  of  schoolmaster'* s 
authority  under  the  Elementa/ry  Educa- 
tion Acts — Code  of  Begidations  by  the 
Education  Department,  1892—33  &  34 
Vict.  c.  75,  s.  97. — The  appellant,  the 
head  master  of  a  Board  School,  inflicted 
corporal  punishment  on  a  pupil  belong- 
ing to  the  school,  for  an  onence  com- 
mitted bj  the  pupil  when  on  the  way  to 
the  school  and  out  of  school  hours.  By 
a  Code  of  Regulations  issued  by  the 
Education  Department,  under  the 
Elementary  Education  Act,  1870,  a 
grant  is  given  to  the  school,  provided 
that  the  teachers  and  managers  satisfy 
the  inspector  that  all  reasonable  care  is 
taken  in  the  ordinary  management  of 
the  school  to  bring  up  the  cbUdren  in 
habits  of  punctuality,  of  good  manners 
and  language,  &c.,  and  also  to  impress 
upon  the  children  the  importance  of 
cheerful  obedience  to  duty,  of  considera- 
tion and  respect  for  otners,  &c.  The 
appellant  havmg  been  summarily  con- 
victed of  assaulting  Hie  pupil  in  respect 
of  the  punishment  so  inflicted,  upon  a 
case  stated  by  the  convicting  magis- 
trates: Held,  that,  besides  the  reason- 
able authority  of  a  parent  or  guardian 
which  is  delegated  to  the  schoolmaster, 
the  appellant  had  also  the  power  to 
inflict  corporal  punishment  upon  a  pupil 
for  misconduct  on  the  way  to  and  from 
the  school  and  out  of  school  hours. 
(Cleary,  app.  v.  Booth,  resp.  Feb.  1893. 
Q.  B.Div.)    611. 

Crirmnal  Law  Amendment  Act,    See 


mb  "  Practice." 


Indictment  for  unlawful  and  carnal 


knowledge  of  girl  between  thirteen  and 
sixteen,  and  for  indecent  assault — Con- 
viction for  common  assault. — Upon  an 
indictment  the  first  count  of  which 
changed  the  piisoner  under  sect.  5  of 
the  Criminal  ij&w  Amendment  Act,  1885. 
with  unlawfully  and  carnally  knowing  a 


girl  between  the  agee  of  thirteen  vd 
sixteen  years,  and  the  same  eoimt  d 
which  cnarged  him  with  an  indeoot 
assault  upon  the  girl :  Held,  tint  ttf 
prisoner  could  be  convicted  of  a  oobuhb 
assault.  (Beg.  v.  Bostock.  Dec.  1881 
Charles,  J.)    700. 

Manslaughter  —  Plea    of  autnfon 


convict.    See  "Practice. 

Protection  of  property  from  fn- 

Statutory  fire   brigade- — CorUrol  of  jn- 
mises  during  a  fire — Member  of  volweim 
fire  brigade  excluded  by  member  nf  hoi 
board  fire  brigade — AuthorUy  to  esdaie 
public — Towns  Police  Clauses  Ad,  IWi 
(10  A  11  Vict.  c.  89),  s.  32— PuftlwiMB 
Act,  1875  (38  <&  39  Vict.  c.  55),  s.  Ill- 
By  sect.  171  of  the  Public  Health  Am 
1875,  incorporating  sect.  32  of  theTowK 
Police  Clauses  Act,  1847,  it  is  profided 
with  respect  to  fires  that  an  urban  km} 
authority  "may  employ  a  proper  numbff 
of  persons  to  act  as  firemen,  and  maj 
make  such  rules  for  their  regulation  m 
they  think  proper."    The  reepondnit,! 
member  of  the  fire  brigade  estaUishBd 
under  the  above '  section  b j  the  hed 
board  of  Hounslow,  was  stationed  at  ^ 
gate  of  a  house  in  which  the  biigs^ 
was  engaged  in  extinguishing  a  fire,^ 
instructions  from  the  foreman  to  aUo« 
no  person  to  pass  through.    The  appel- 
lant, a  member  and  wearing  the  uniioinB 
of  a  volunteer  fire  brigade  of  Homukiv. 
the  foreman  of  which  waa  already  npoi 
the  burning  premises,  endeayovved  to 
force    his  way  in  for  the  purpoM  d 
helping  to  extinguish  the  fire,  ana  in  » 
doing  assaulted  the  respondent   HcM. 
that  there  was  no  right  in  the  appeUaai 
as  one  of  the  public,  to  assist  in  pnttiac 
out   the   fire;    and,  further,  thit  ^ 
authority  conferred  upon  the  fire  hi^ 
of  the  local  board  by  the  above  secboDf 
extended  to  excluding  from  the  pnmiK* 
persons  whose  presence  might  impe^ 
the    work    of    extinguishing    the  fii^ 
(Carter,  app.  v.  Thomas,  resp.     ipi 
1893.    Q. B.Div.)    664. 

Becognisances  for  good   behax^- 


See  sub  "  Practice." 

Order  for  smaratumr^AppeaL  See 


"  Husband  and  Wife." 

Attempt  to  Dischaboe  Loaded  Fns* 
ARM. — Intent — Question  for  jury—^' 
dence.  —  Where  a  person  does  aa  •«* 
the  natural  consequence  of  wtibh  v 
riiminal,  but  such  eonseqaenoe  is  P^ 
vented  by  extraneous  causes,  he  is  m^* 
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theless  to  be  taken  to  have  intended 
that  the  natural  consequence  of  his  act 
should  result,  that  is  to  say,  he  is  to 
be  considered  as  having  intended  to 
commit  the  crime  which  would  have 
resulted  had  he  not  been  prevented  from 
completing  his  act.  Where,  therefore, , 
in  support  of  a  conviction  for  attempting 
to  discharge  a  loaded  firearm  with  in- 
tent to  do  grievous  bodilj  harm,  the 
evidence  was  that  the  prisoner  had  pre- 
sented a  loaded  revolver  at  another 
person,  but  had  been  prevented  from 
discharging;  it  by  a  third  person :  Held, 
that  the  question  as  to  the  intent  with 
which  the  prisoner  presented  the  re- 
volver was  for  the  jury  to  decide ;  that 
the  jury  might  reasonably  infer  that  the 
prisoner  intended  to  do  that  which  he 
was  prevented  from  doing;  and  that 
there  was  therefore  sufficient  evidence 
to  support  the  conviction.  (Beg.  v.  St. 
George,  9  C.  &  P.  483;  and  Beg.  v. 
Lewis,  9  0.  &  P.  523,  oveiTuled.  {Beg. 
V.  I>uehw<yrth.    Feb.     0.  0.  R.)    495. 

Attempt  to  M.vrt>sr.— Attempt  to  dis- 
charge a  loaded  arm — Bevohjer  loaded  in 
some  of  its  chambers — Chamber  attempted 
to  be  diseha/rged  unloaded — FaUwre  of  at- 
tempt "from  want  of  priming  or  from  any 
other  cause  "—24  &  25  Viet.  c.  100,  ss.  14. 
19. — A  revolver  which  is  loaded  in  some 
of  its  chambers,  and  which  is  capable  of 
being  discharged  if  the  trigger  is  drawn 
a  sufficient  number  of  times,  is  a  loaded 
arm  within  the  meaning  of  24  &  25  Yict. 
c.  100,  8.  14,  notwithstanding  the  fact 
that  some  of  its  chambers  are  not  loaded, 
including  the  chamber  upon  which  the 
hammer  would  fall  upon  the  trigger 
being  drawn  in  the  usual  way  for  the 
first  time,  and  also  notwithstanding  the 
fact  that  such  revolver  is  incapable  of 
Ijeing  discharged  by  merely  drawing  the 
trigger  unless  the  trigger  were  to  be 
drawn  a  sufficient  number  of  times  to 
cause  the  chambers  to  revolve  and  the 
hammer  to  fall  upon  a  loaded  chamber. 
Upon  an  indictment  for  attempting  to 
discharge  a  loaded  arm  with  intent  to 
murder,  the  evidence  for  the  prosecution 
was  that  the  prisoner  had  pointed  at  the 
prosecutor  a  revolver  loaded  in  some  of 
its  chambers  with  ball  cartridges,  but 
not  in  others,  saying  that  he  would 
shoot  him,  and  that  he  had  pulled  the 
trigger  of  the  revolver,  but  that  the 
hammer  had  fallen  upon  a  chamber 
which  contained  an  empty  cartridge 
case.  Held,  that  the  revolver  was  a 
loaded   arm    within    the    meaning   of  ' 


24  &  25  Vict.  c.  100,  s.  14 ;  and  that  the 
prisoner  could  upon  the  evidence  be 
convicted  of  attempting  to  discharge  a 
loaded  arm  with  intent  to  murder  the 
prosecutor.  (Beg.  v.  Jackson.  Aug. 
1890.     Charles,  J.)    104. 

Autrefois  Convict.    See  sub  "  Practice.'' 

Bailee. — EmhezzlsTnent  and  fraud  as.  See 
"  Extradition." 

Bankeuptcy. — Application  to  commit  — 
Privilege  of  Parliament. — The  privilege 
attaching  to  members  of  Parliament, 
which  protecte  them  from  arrest  for  con- 
tempt of  Court  in  not  obeying  civil  pro- 
cess, .does  not  extend  to  cases  where  the 
contempt  is  in  ite  nature  or  by  its  inci- 
dente  of  a  criminal  character.  Where 
a  member  of  Parliament  refused  to  sub- 
mit to  be  examined  on  oath  pursuant  to 
a  summons  issued  under  sect.  27  of  the 
Bankruptoy  Act,  1883,  on  application  to 
commit  him  for  contempt  of  Coui*t: 
Held,  that  the  defence  of  parliamentary 
privilege  was  an  answer  to  the  applica- 
tion, and  that  an  order  for  committal 
could  not  be  made.  (Be  Armstrong; 
Ex  parte  Lindsay.  Aug.  1891.  Bkcy. 
WiOiams,  J.)    349. 

Bastardy. —  Service  of  summons  —  La^t 
place  of  abode — Jurisdiction  of  justices — 
Certiorari — Bastardy  Laws  Amendment 
Act,  1872  (35  &  36  Vict.  c.  65),  s.  4.— 
Under  sect.  4  of  the  Bastardy  Laws 
Amendment  Act,  1872,  which  pix)vides 
that  the  justices  may  make  a  bastardy 
order,  in  the  absence  of  the  defendant, 
upon  proof  that  the  summons  "  was  left 
at  his  last  place  of  abode  six  days  at 
least  before  the  petty  sessions,"  the 
summons  must  be  leit  at  his  present  place 
of  abode,  if  he  has  a  place  of  abode  at  the 
time  of  the  service,  and  if  he  has  none, 
then  at  his  last  place  of  abode.  If  at  the 
time  of  the  service  the  defendant  has  his 
place  of  abode  out  of  the  jurisdiction, 
the  summons  cannot  be  served  at  all.  A 
bastardv  summons  was  left  at  the  defen- 
dant's last  place  of  abode  in  England, 
and  at  the  hearing  the  justices  found,  in 
his  absence,  that  the  summons  had  been 
duly  served  upon  him,  and  made  an 
order  against  him.  Upon  an  application 
for  a  certiorari  it  appeared,  from  fresh 
evidence,  that  the  defendant  was  in 
America,  and  had  a  place  of  abode  there 
when  the  summons  was  served.  Held 
(making  absolute  a  rule  for  a  certiorari), 
that  the  Court  had  power  to  review  the 
decision  of  the  justices  upon  the  question 
of  service;  that  the  summons  bad  not 
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been  duly  senred  under  sect.  4^  and  that 
the  order  was  therefore  made  without 
jurisdiction.  Beg.  ▼.  Evans,  19  L.  J,  151, 
M.C.,  followed.  (Reg.  ▼.  Fanner  and 
another,  Jueticee  of  aalford.  Dec.  1891. 
Ct.  of  App.)    413. 

Bettino. — See  "  GkiminK." 

BiQAMT. — Jurisdiction  of  Colonial  Courts-^ 
Law  of  New  South  Wales — Criminal 
Law  Amendment  Act,  1883  (46  Viet. 
No.  17),  s.  54. — The  Criminal  Law 
Amendment  Act,  1883,  of  New  South 
Wales,  sect.  54,  enacts,  "  Whosoever, 
being  married,  marries  another  person 
during  the  life  of  the  former  husband 
and  wife»  wheresoever  such  marriage 
takoB  place,  shall  be  liable  to  penal 
servitude  for  seven  years."  Held,  that 
the  word  "  whosoever  "  must  be  construed 
"  whosoever,  being  married,  and  amenable 
at  Uie  time  of  the  offence  committed  to 
the  jurisdiction  of  the  colony  of  New 
Soutn  Wales;''  and  the  word  "where- 
soever "  must  be  construed  "  wheresoever 
in  the  colony  the  offence  is  committed." 
The  appellant  married  a  wife  in  New 
South  Wales  in  1872.  In  1889,  during 
her  lifetime,  he  went  through  the  form 
of  marriage  with  another  woman  in  the 
United  S&tes  of  America."  Held,  that 
the  Courts  of  New  South  Wales  had  no 
jurisdiction  to  try  him  for  bigamy  in 
respect  of  such  second  marriage.  Judg- 
ment of  the  Court  below  reversed. 
{Madeod  v.  Attomey-Oeneral  for  New 
8(yuth  Wales.  July.  1891.  Priv.  Ooun.) 
341. 

See  also  sub  "  Evidence." 


Bill  of  Exchanob.  —  Conversion.  See 
"  Larceny." 

Bbbach  of  the  Peace.— See  "  Unlawful 
Assembly." 

Bbbad.  —  Sale  otherwise  than  hy  weight. 
See  "  Weights  and  Measures." 

Bbibbby. — Offer  of  bribe  to  servatit  to  seU. 
See  "  Conspiracy  to  cheat  and  defraud." 

Centbal  Obimikal  Cotjut.— 'Jurisdiction 
of  High  Court.    See  svh  "  Certiorari." 

Cebtiobabi.  —  Central  Criminal  Cowrt  — 
Power  of  High  Court  to  direct  writ  of 
certiorari  to  Central  Criminal  Court — 
Indictmsnt — Immaterial  averment^^In- 
dictmsnt  for  publishing  libel  upon 
directors — Necessity  of  proving  that  the 
directors  were  property  appointed, — The 
High  Court  has  no  jurisdiction  to  issue 
a  writ  of  certiorari,  directed  to  the 
Central  Criminal  Court,  to  remove  a 


conviction  obtained  in  the  Oaifa&. 
Criminal  Court»  for  the  iwipose  i 
having  the  same  quaahed.  ^f^  ^ 
trial  of  an  indictment  for  pnbhdriig  \ 
libel  upon  the  directora  of  a  oompsBf/s 
is  not  necessary  to  prove  that  the  pns- 
cutors  were  the  de  jure  directors  of  tk 
company,  and  properlr  af^potnted  u 
such,  it  being  admittea  that  ther  «cr 
the  acting  diroctors,  and  the  libd  hm 

Sublished  upon  them  as  amch  aeti^ 
irectors,  and  the  averment  that  tkf 
were  directors  is  an  immaterial  sfs- 
ment.  (Beg.  v.  Boalar.  Ang.  19Si 
Q.  B.Div.)    569. 

Coal   Mines    Bbgttlation     Act.     See 


(( 


Mines. 


>» 


COMPOUKDINO     MiaDEXKANOITK.— J^ 

ment  not  to  sue  for  sums  nUaapprofmski 
— Validity  of  consideration — Striae  t 
mroseeuticm.  —  C,    the    secretBiT  oi  ' 
Duilding  sodeiT,  misappropriated  vBiioa 
sums  received  oy  him  as  rach  uetietirj. 
Upon  these  frauds  being  brooght  to  jit 
knowledge  of  the  directors  the^  reqiM 
him,  uncter  threats  of  criminal  prooeed- 
ings,  to  make  good  his  dsfalcatknu  hj  i 
sneoified  day.     C.  then  applied  to  tk 
plaintiffs,  who  were  his   relatival^  ^ 
assistance,  and  mentioned  that  be  w 
in  danger  of  being  prosecuted.    Thi 
plaintiiEs  thereupon  signed  a  docmy^ 
addressed  to  the  societpr  which  pronded 
as  follows:  "In  consideration  of  7^ 
not  suing  C.  to  recover  the  snm  of  &SL 
being  the  whole  amount  owing  b^  libi 
to  you,  we  undertake  to  see  you  paid  ^ 
sum  of  5262."    The  document  went « 
to  state  that  a  portion  of  the  maoef  «» 
to  be  paid  in  cash,  and   the  b&hDA 
secured  by  promissory  notes,    in  pp 
suance  of  that  undertaking  the  pUuiw 
gave  two  promissory  notes  to  the  sodtij- 
The  plaintiffs  would  not  have  given  tui 
undertaking  except  for  the  puxpose  d 
savine   C.  from  criminal  uroQe&Saa^ 
and  this  fact  was  known  to  the  diredon: 
Held,  that  the  consideration  for  ^ 
agreement^  being  the  forbearanoe  of  tl« 
society  to    take    criminal  prooeedii^ 
againt  C,  was  illegal,   and    that  toe 
agreement  which  was  founded  190B  ^ 
was  therefore   void.     Held,  therelan 
that  the  pronuasoxy  notes  rniui  be  h^ 
aside.    T7ar(2v.Xloyd,7SoottN.B.4S9: 

7  Man.  &  G.  785,  and  Flower  v.  SeH^' 
10  Q.  B.  Div.  572,  exphoned  and  ^ 
tinguished.  {Janes  v.  MeriauAi^ 
Permanent  BeneM  Building  Sod^- 
June,  1891.    Ch.I)iv.)    884. 
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COMPOUNDINO    MlSDBMBAHOirB    (cOfU.)- — 

Compromise  of  indictment  for  nuieance 
to  hiqhioay  —  Illegal  coTteid^raiion  — 
Specific  pefformance,  —  An  agreement 
to  oompromise  an  indictment  for  a 
nuisance  is  not  less  illegal  than  an 
agreement  to  compromise  a  prosecution 
for  any  other  crimmal  offence.  Dictum 
of  James,  L.J.  in  FUher  v.  ApoUinaris 
Company  (32  L.  T.  Rep.  N.  S.  628 ;  L. 
Bep.  10  Ch.  297)  not  foUowed.  The 
deiendants  in  the  course  of  working 
certain  auarries  had  obstructed  a  high- 
way in  tne  district  of  the  plaintiffs.  The 
Slfiuntiffs  thereupon  indicted  the  defen- 
ants  for  the  obstaruction,  but  before  the 
case  was  heard  a  compromise  was 
entered  into,  under  which  l£e  d^endants 
agreed  to  restore  the  highwi^  within 
a  limited  time,  and  the  pluntiffs  agreed 
that  the  indictment  should  during  such 
time  lie  in  the  office  of  the  Court,  and 
that  upon  the  work  being  completed 
they  would  consent  to  a  ve^ct  oi  *'  not 
guilty  "  on  the  indictment.  The  high- 
way not  having  been  restored  as  agreed, 
the  plaintiffs  commenced  the  present 
action  for  specific  performance  oy  the 
defendants  of  the  terms  of  the  com- 
promise :  Held,  that  the  an^eement  was 
founded  on  an  illegal  consideration,  and 
could  not  therefore  be  enforced.  ( Wind- 
hiU  Local  Board  of  Health  ▼.  Vint,  May, 
1890.    Stirling,  J.)    41. 

See  also  sub  "  Stifling  Prosecution." 


CONSPIBAOY   AND  PbOTBOTION    OF    PbO- 

FBBTT.  See  "  Intimidation "  and  sub 
"  Practice." 

CONSPIBACT  TO  CHEAT  AND  DeFBAXJB. — 

Sale  of  goods  by  servant  at  less  than 
authorised  price — Offer  of  bribe  to  induce 
servant  to  seU-^SoUeiting  to  conapire  to 
cheat — ^A'  servant  who,  in  order  to  make 
a  profit  for  himself,  sells  his  master's 
goods  at  less  than  their  proper  market 
value,  thereby  defnuds  his  master  of  the 
sum  which  represents  the  difference 
between  the  v^ue  of  the  goods  and  the 
price  at  which  the  servant  has  sold  them. 
Where,  therafore,  a  person  was  indicted 
for  soliciting  a  servant  to  conspire  to 
cheat  and  defraud  his  master,  and  it  was 
proved  that  such  person  had  offered  a 
bribe  to  the  servant  as  an  inducement  to 
him  to  sell  certain  goods  of  his  master 
at  less  than  their  wue :  Held,  that  he 
might  properly  be  convicted  of  such 
conspiracy,  {fi^g*  ▼•  I^<  Kromme,  Feb. 
1892.    0,0.  B.)    492. 


Contempt  of  Coubt.  —  Appeal.  See 
svb  "  Practice." 

CoNTiNUiNO  Offence.    See  "  Justices.*' 
Conviction.— JVwTO.    See  sub  '*  Practice." 

CoBBUPT  Pbacticeb.  —  Procedure,  See 
aub  "  Practice." 

Costs.  See  sub  **  Justices  *'  and  sub  "  Prac- 
tice." 

CouNTT  Council. — Justices  —  Standing 
joint  committee  —  Police  rates  —  Police 
districts,  powers  of  altering — Police  Act, 
1840  (3  4  4  Vict.  c.  88),  ss.  3,  27,  28— 
Local  Oov&mment  Act  1888  (51  &  52 
Viet.  c.  41),  ss.  3,  9,  28,  29,  30.— The 
powers  conferred  upon  the  justices  in 
quarter  session  by  sects.  3  and  27  of  the 
rolice  Act,  1844),  of  dividing  a  county,  or 
any  part  thereof,  into  p<3ice  districts, 
and  of,  from  time  to  time,  altering  the 
extent  of  such  police  districts,  and  the 
number  of  constables  to  be  appointed 
for  each,  is  under  the  Local  Gk>vemment 
Act,  18^  vested  in  the  standing  joint 
committee  of  the  quarter  sessions  and 
county  council.  (Ex  parte  The  Leicester^ 
shire  Cou/nty  Couneu  and  the  Standing 
Joint  Committee  of  the  County  of 
Leicester;  Re  The  Local  Qovemm>ent  Act, 
1888.    Nov.  1890.    Q.  B.  Div.)    206. 

Cbiminal  Cause  ob  Matteb.  See  sub 
"  Practice." 

Cbiminal  Law  Amendment  Act,  1886. — 
Aiding  and  abettivig — Soliciting  and 
ijiciting — Offence  against  —  Criminality 
of  girl  under  sixteen — 48  A  49  Viet.  c.  &S, 
s.  5. — ^A  girl  under  the  age  of  sixteen 
cannot  be  convicted  of  ^>etting  the 
commission  upon  herself  of  an  offence 
against  the  Criminal  Law  Amendment 
Act,  1886,  nor  can  she  be  convicted  of 
soliciting  and  inciting  a  male  person  to 
commit  such  an  offence  upon  her.  (Beg. 
V.  TyreU.    Deo.  1893.    C.  C.  B.)    716. 

See  also  «u&  '*  Assault,"  "  Evidence," 


Lifant,"  and  **  Practice. 


Cbiminal  Offence.  — Sta;tutory  duty  — 
Absence  of  penalty.  See  "  Justices,"  see 
also  sub  "  Fractioe." 

Cbiminal  Pboceedinos. — Libel — Appeal. 
See  "  Practice." 

Cbueltt  to  Animals. — Nonfeasance — No 
evidence  of  guilty  knowledge  of  animal's 
condition  —  Prevention  of  Cruelty  to 
Animals  Act,  1849  (12  A  13  Vict.  e.  92), 
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9.  2. — ^The  appellant,  a  receiver  of  large 
consignmentB  of  cattle,  which  he  was  sap- 
posed  to  personally  receive  and  attend  to, 
nad  not  removed  the  head  ropes  fi'om 
the  cattle  (which  arrived  in  port  on 
Satordav)  until  the  Monday  following. 
The  magistrates  having  convicted  the 
defendant  of  cruelty  for  not  removing 
the  head  ropes,  the  defendant  appealed 
on  the  eround  that  there  was  no  guilty 
knowledge  on  his  part,  and  that  there 
was  no  intentional  cruelty  on  his  part : 
Held,  there  being  no  evidence  of  a  guilty 
knowledge  on  the  appellant's  part,  or 
that  the  appellant  wilfully  abstained  from 
the  knowledge  of  the  alleged  cruelty,  the 
conviction  must  he  quashed.  {Elliott  v. 
Oshom.    April,  1891.    Q.  B.  Div.)    346. 

Cruelty  to  Akihals. — Babbit  coursing — 
Wild  rabbits  kept  m  confinement  — 
Domsstic  animals  —  Cruelty  to  Animals 
Acts,  1849  (12  &  13  Vict.  c.  92)  and  1854 
(17  &  18  Vict  c.  60).  —  Wild  rabbits 
caught  in  nets  and  confined  for  five  or 
six  days  in  boxes,  and  kept  aHve  by 
being  fed,  are  not  domestic  a.nimalH 
withm  12  &  13  Vict.  c.  92,  and  17  &  18 
Vict.  c.  60.  The  coursing  of  such  rabbits 
in  an  inclosure  is  therefore  not  cruelly 
torturing  animals  within  the  meanine  of 
sect.  3  of  the  Cruelty  to  Animals  Act, 
1849.  {Aplin  v.  Porritt  and  others. 
May,  1893.    Q.  B.  Div.)    662. 

Several   charges  in   summons.     See 


sub  "  Practice." 

Desertion.    See  "Husband  and  Wife." 

Detention  op  Gk)ODs. — Order  for  restitu- 
tion— Recovery  of  goods  in  police-court 
under  2  A  S  Vict.  c.  71,  s.  40 — Action  for 
consequential  dam>age  in  the  County 
Court— Bes  judicata. — ^A  person  whose 
goods  have  been  detained  by  a  railway 
company,  and  who  has  obtained  an  order 
in  tne  police-court  under  the  Act  for 
i-egulating  the  police-courts  in  the  metro- 

Solis  (2  &  3  Vict.  c.  71,  s.  40)  for  the 
elivery  of  the  goods,  is  not  by  that 
order  debarred  from  pursuing  by  means 
of  an  action  in  the  County  Court  his 
further  claim  for  damages  for  their 
detention.  {Midland  Railway  Company 
V.  Martin  and  Co.  June,  1893.  Q.  ]6. 
Div.)    687. 

Director  op  Public  Prosecutions. — 
Refusal  to  disclose  source  of  information. 
See  suh  "Evidence." 

Dismissal  op  Complaint.— ^o  evidence 
given — Certificate,     See  sub  "  Assault." 


Disorderly  House. — Warrani  fonartA 
of  accused.    See  sub  "  Justioes. 

Doos  Act.    See  "  Practice." 

Election  Court. — Jurisdiction — Com^ 
Practices.    See  sub  "  Practioe.*' 

Elementary  Education  Act. — Cemrw- 
tion  of  m^eniber  of  school  board.     See  sub 

"  School  Board." 

Schoolmaster's  authority.      See  mi 


Assault 


Embezzlement.  —  CZerfe  or  servani  — 
Director  of  company  employed  to  coOed 
m^meys  on  behalf  of  company — ^24  ^  25 
Vict.  c.  96, 9.  68. — The  fact  that  a  perwm 
employed  to  collect  moneys  on.  behalf  of 
a  company  of  which  he  is  a  shareholder, 
is  also  a  director  of  such  compaziy  does 
not  prevent  such  person  from  beuiff  con- 
victed of  embezzling  moneys  oolfected 
by  him  on  behalf  of  the  oompanj,  within 
the  meaning  of  24  &  25  Yict.  c  96»  a.6a 
{Reg.  V.  Steward.  Dec  1893.  G.  C.  R.i 
723. 

ServarU-^Deputy — Employment  hy 

overseer  of  person  to  collect  poor  ratet  ami 
keep  books-'24i  &  25  Vid.  c.  98,  9.  68.— 
A  person  employed  to  collect  moneys 
which  it  is  the  duty  of  his  employer  to 
collect,  but  who  is  at  liberty  to  collect 
such  moneys  as  and  when  he  thinks 
proper,  is  not  a  clerk  or  servant  within 
24  &  25  Yict.  c.  96,  s.  68.  Insappoit  of 
an  indictment  under  that  section  for 
embezzlement  it  was  proved  that  the 
prisoner  had  been  employed  by  an 
illiterate  overseer  of  the  poor  of  a  pariah 
to  collect  the  rates  and  keep  the  oookB, 
which  it  was  the  duty  of  such  overseer  to 
collect  and  keep  during  a  period  of  six 
months;    and  that  for    so   doing    tiie 

grisoner  was  to  receive  the  sum  of  3L 
during  the  six  months  the  over  Been 
gave  no  orders  to  the  prisoner,  and  did 
not  interfere  in  the  collection  of  the 
rates  or  the  keeping  of  the  books ;  and 
the  prisoner  at  the  expiration  of  the  six 
months  made  default  in  aooonnting  for 
certain  of  the  moneys  collected  bj  him. 
The  prisoner  having  been  convicted  of 
embezzling  such  moneys  :  Held,  upon  a 
case  reserved  for  the  consideration  of 
this  Court,  that  the  prisoner  was  not  the 
servant  of  the  overseeer  within  the 
meaning  of  the  section,  and  was  there- 
fore wrongly  convicted.  Reg.  v.  Bowers 
(L.  Rep.  1  C.  0.  R.  41;  14  L.  T,  Roi. 
N.  S.  671 ;  10  Cox  0.  0.  250 ;  35  lTj. 
206  M.  C;  12  Jur.  N.  S.  550  ;  14  W.B. 
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803)  followed,  bat  doubted.      (JS^^.  ▼. 
Harris.    April  1883.    G.  C.  E.)    656 

See  also  sub  '<  Extradition." 


Syidbnce. — Admissibility  of  confession — 
Indticement  held  out  indirectly — Possi- 
bility of  advcmtage  to  be  inferred  from 
lar^guage  of  person  in  authority. — ^A  oon- 
f  ession  of  gpult,  in  order  to  be  admissible 
in  evidence  in  criminal  proceedings,  must 
have  been  made  voluntarily,  and  not  in 
response  to  any  threat  or  to  any  su^ses- 
tion  of  advantage  to  be  inferred  eitiier 
directly  or  indirectly  from  language  used 
by  a  person  in  a  position  of  authority  in 
connection  with  the  prosecution  of  the 
person  by  whom  the  confession  was 
made.  In  order  to  test  the  admissi- 
bility of  a  confession,  the  presiding 
judge  should  ask  himself,  **  Is  it  proved 
affirmatively  that  the  confession  was  free 
and  voluntary — ^that  is,  was  it  preceded 
by  any  inducement  held  out  by  a  person 
in  authority  to  make  a  statement  r  "  If 
the  answer  to  such  question  be  in  the 
affirmative,  and  the  mducement  is  not 
clearly  shown  to  have  been  removed  before 
the  statement  was  made,  evidence  of 
the  statement  is  inadmissible.  (Beg.  v. 
Thompson.  April,  1893.    G.C.R.)   641. 

Admissibility    of    confession  —  Pri- 


soner's answers  to  constable's  questions — 
StatemfCnt  of  third  pa/rty  read  to  prisoner 
— Constable's  duty  on  arrest.-— On  the 
arrest  of  a  prisoner,  a  constable  has  no 
right  to  ask  questions,  and  if  the  prisoner 
answers,  the  answers  are  not  admissible 
in  evidence  against  him.  If  a  third  party 
jD&kQ  a  statement  which  is  taken  down 
in  writing,  and  read  over  by  a  constable 
to  a  prisoner,  neither  it  nor  the  con- 
versation induced  by  it  are  admissible 
in  evidence,  because  it  is  an  attempt  by 
the  constable  to  manufacture  evidence, 
and  that  he  has  no  right  to  do.  A  con- 
stable has  no  right  to  charse  a  prisoner 
with  an  offence  in  respect  of  which  he  is 
not  in  possession  of  a  warrant.  (Beg.  v. 
Male  cmd  Cooper.  Dec.  1893.  Gave,  J.) 
689. 

Admissibility — Criminal  a^s  other 


than  those  covered  by  the  indictm,ent — 
Criminal  Law  Amsndmsnt  Act  of  New 
South  Wales  (46  Vict.  No.  17),  «.  423— 
"  Substamiial  wrong  or  other  miscarriage 
of  justice." — ^Evidence  tending  to  show 
that  the  accused  has  been  guilty  of 
criminal  acts  other  than  those  covered 
by  the  indictment  is  admissible  in  a 
criminal  case  if  it  be  relevant  to  an  issue 
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before  the  jury,  as  bearing  upon  the 
question  whether  the  act  aUeged  in  the 
indictment  was  designed  or  accidental, 
or  to  rebut  a  line  of  defence.  The  appel- 
lants were  indicted  for  the  murder  of 
an  infant  child  whom  thev  had  taken  in 
to  nurse  upon  payment  of  a  small  sum, 
alleging  that  they  desired  to  adopt  it  as 
their  own.  Held  (affirming  the  judg- 
ment of  the  court  below),  that  evidence 
that  several  other  infants  had  been 
received  by  the  prisoners  on  like  repre- 
sentations, and  upon  payment  of  sums 
inadequate  to  support  them  for  more 
than  a  short  time,  and  that  bodies  of 
infants  had  been  found  buried  in  the 
ffardens  of  several  houses  occupied  by 
ike  prisoners,  was  admissible.  Beg.  v. 
Chertng  (18  L.  J.  215,  M.  G.)  approved. 
Beg.  V.  Oddy  (2  Den.  264 ;  20  L.  J.  198, 
M.  G.)  dLstiiupiished.  In  a  case  where 
matenal  evi&noe  has  been  improperly 
admitted  the  New  South  Wales  Criminal 
Law  Amendment  Act  (46  Vict.,  No.  17), 
s.  423,  which  provides  "that  no  con- 
viction, or  judgment  thereon,  shall  be 
reversed,  arrested,  or  avoided  on  any 
case  stated,  unless  for  some  substantial 
wrong  or  other  miscarriage  of  justice," 
does  not  empower  the  Gourt  to  affirm  a 
conviction  if  they  are  of  opinion  that 
there  was  sufficient  evidence  to  support 
it  independently  of  the  evidence  im- 
properly admitted,  unless  such  inad- 
missible evidence  was  directed  to  some 
merely  formal  matter.  (Makin  and  Wifi 
y.  Attorney 'General  for  New  South  Wales. 
Dec.  1893.    Priv.  CT)    704. 

See  also  sub  ''Merchandise  Marks 


Act,  1887.** 

Affirmation — Duty  of  judge — Con- 
ditions precedent  to  affi/rmaiion — Oaths 
Act,  18to. — Wbere  a  witness  is  desirous 
of  making  an  affirmation  instead  of 
taking  an  oath,  it  is  the  duty  of  the 
judge  presiding  at  the  trial  to  himself 
examine  the  witness,  and  ascertain  that 
he  objects  to  being  sworn  on  the  ground 
either  that  he  has  no  religious  belief,  or 
that  the  taking  of  an  oath  is  contrary  to 
his  religious  belief.  A  witness  who  states 
that  he  has  a  religious  belief  cannot 
be  allowed  to  affirm.  (Beg.  v.  William 
Moore  and  Alice  Brooks.  Jan.  1892. 
G.  G.R.)    458. 

Aiding  and  Abetting — Joint  indict- 


ment— StcUements  by  one  prisoner  in 
absence  of  the  other^Admissibility  as 
evidence  against  both  prisoners — Infer- 
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enoe  by  jwry — Debtors  Act,  1869,  s.  13, 
9ub-8ect.  ^---PraMce — Motion  to  quash 
counts  in  an  indictment — When  motion 
should  he  made, — ^Upon  the  trial  of  an  i 
indictment  in  which  two  persons  were 
charged,  the  one,  a  bankrupt,  with  dis- 
pocdng  of  goods  with  intent  to  defraud 
nis  creditors,  and  the  other,  the  bank- 
mpt's  brother-in-law  and  manager,  with 
aioiing  and  abetting  him  therein :  Held, 
that  statements  made  by  the  bankrupt 
at  the  time  he  obtained  the  goods  were 
admissible  as  evidence  against  both  the 
prisoners,  although  such  statements 
were  made  in  the  absence  of  the  other 
prisoner:  Held,  also,  that  the  jury 
might  infer  from  the  relationship  proved 
to  have  existed  between  the  parties  that 
the  prisoner  who  had  received  the  eoods 
from  the  bankrupt,  and  who  was  there- 
fore charged  with  aiding  and  abetting, 
was  at  the  time  he  received  such  gooSa 
aware  of  the  fact  that  the  goods  had  not 
been  paid  for  by  the  bankrupt.  8emble, 
that  where  it  is  intended  to  take  objec- 
tion to  any  of  the  counts  in  an  indict- 
ment, the  proper  course  is  to  move  to 
have  such  counts  struck  out  of  the  in- 
dictment before  plea  pleaded,  and  that 
it  is  too  late  to  take  such  an  objection 
at  the  close  of  the  case  for  the  prosecu- 
tion. {Beg.  V.  Chappie  and  Bolingbroke, 
Jan.  1892.    0.  0.  R.)    4f55. 

Eyidekgb. — Attempt  to  commit  felony.   See 
svh  "  Practice." 

Attem/pt  to  discharge  firearm.    See 


sub  "  Attempt." 

Bigamy — Jewish  marriage — Written 


contract — Insufficiency  of  proof  of  reli- 
gious ceremony. — In  order  to  prove  a 
Jewish  marriage,  it  is  not  sufficient  to 
produce  a  witness  who  was  present  at 
the  religious  ceremony  in  the  synagogue, 
a  written  contract  between  the  parties 
being  essential  to  the  validity  of  the 
marriage,  production  and  proof  of  the 
execution  of  such  documents  is  neces- 
sary. (Beg.  V.  Althavsen.  April,  1893. 
C.  0.  Ct.)    630. 

Breach  of  the  peace.    See  sub  "  Un- 


lawful Assembly.' 

Criminal  Law  Amendment  Act.  See 


sub  "  Practice. 


» 


Defendant.    See  sub  "  Intimidation." 

False  pretences — Guilty  knowledge. 

See  svh  "  Extradition." 

Manufacture    of    false    evidence — 


Attempt  to  pervert  due  course  of  justice 


— Judicial  tribunal — Arbiiraiora—Ts»' 
pering  with  arbitrati€fn  Miinplei.— It  is 
not  necessary  in  order  to  complete  the 
offence  of   attempting  to  pennert  tk 
course  of  justice  by  the  manafaetoR  d 
false  evidence,  that  such  evidence  dsn^ 
be  made  use  of.    To  tamper  witii  evi- 
dence   to    be    laid    before    arbiizaton. 
appointed  by  the  parties  to  a  cootna 
for   the    determination    of    differeDca 
arising    under    such    contract,    is  lo 
attempt  to  pervert  the  ends  of  jnstke 
by  misleading  a  tribunal  of  a  judkal 
nature.    The  prisoner  was  indicted  hx 
having     unlawfully,      knowingly,    aai 
designedly  altered  the  character  ol  tbe 
contents    of   certain    sample    bags  d 
wheat    which    had    become,   and  w, 
evidence  to  be  used  before  arbitratos 
appointed  in  accordance  with  the  toss 
of  a  contract  to  decide  any  question  tJa: 
might  be  in  dispute  between  the  harm 
and  sellers  of  a  cargo  of  wheat  vitk 
intent  thereby  to  pass  the  same  off  u 
true  and  genuine  samples  of  the  bulk  d 
such  cargo,  and  therelnr  to  injure  aad 
prejudice  the  buyers  of  the  cargo,  and 
to  pervert  the  due  coarse  of  law  and 
justice.    By  a  contract  for  the  sale  d  i 
cargo  of  wheat,  certain  stipulations  ibcr 
made  for  the  settling  of  any  diapcta 
that  might  arise  by  arbitration,  and,  for 
the  purposes  of  being  used  as  evidence  ii 
any  such  arbitration,  samples  wereta^ 
from  the  bulk  by  the  prisoner  on  bdulf 
of  the  seller,  and  by  another  person  oc 
behalf  of  the  purchaser.     Sncn  wamjJw 
were  sealed  aad  taken  to  the  prisons  b 
house,    and    while    they    were    in  liis 
possession  the  prisoner  tampered  with 
them  by  extracting  the  contents  of  xbt 
bags,  which  be  s^ed  and  replaced  in 
the  bags  without    breaking   tne   seals, 
thereby   producing   very    much  betfca 
samples.    The  samples  so  altered  wen 
forwarded  by  the  prisoner  to  the  LondoB 
Com    Trade  Association,   who  by  the 
terms  of  the  contract  were  to  appomt 
arbitrators    in    default    of    arhitratocs 
being  appointed  bj  the  partis  should 
any  question  be  m  dispute,   and  wbf> 
were  also  to  elect  a  committee  of  appeal 
if  necessary  for  the  purpose  of  hearing 
and  finally  deciding  any  appeal  again^ 
the  award  of  the  arbitrators.     No  arbi- 
tration in  fact  ever  took  place.    H^ 
that  the  indictment  was  good,  and  alleged 
an  offence,  although  it  did  not  alkc^ 
that  an  arbitration  took  place,  or  tiiat 
the  samples  were  used  as  evidence;  that 
thej^offenoe  oommitted  by  the  prisoner 
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waa  not  a  mere  ^riyate  cheat,  but  was 
an  attempt  to  mislead  a  tribunal  of  a 
ludioial  nature  by  the  manufacture  of 
false  evidence;  and  that  it  was  there- 
fore not  neoessaiy  that  the  evidence 
should  have  been  in  fact  used  in  order 
to  constitute  the  offence  chared.  Held 
also,  that,  inasmuch  as  the  prisoner  had 
forwarded  the  samples  whrai  altered  to 
the  Association  in  London,  and  had 
thereby  put  it  out  of  his  power  to 
retract  what  he  had  done,  he  had  done 
all  that  he  could  to  pervert  the  due 
course  of  law  and  justice,  and  was  there- 
fore rightly  convicted  upon  the  evidence 
of  the  offence  with  which  he  was  charged. 
{Beg.  V.  Vreanee.  Jan.  1891.  0.  0.  R.) 
257. 

Ferjwry — Adnmssibtlity  of  statemenU 


made  hyjvdge  of  Hi^h  Cowrt  in  deliver- 
vna  judgment  in  ctchonin  which  perjury 
alleged  to  have  been  eom/mitted.-^St&te' 
ments  made  by  a  judge  in  giving  judt;- 
ment  in  an  action  are  not  admissible  as 
evidence  in  the  prosecution  of  a  witness 
for  perjury  alleged  to  have  been  com- 
mitted wmlst  giving  evidence  in  such 
action.  (Beg,  v.  Sritton,  Feb.  1893. 
C.  0.  Ot.)    627. 

See  also  sub  "  Injury." 


"  Unlawful  and  carnal  knowledge  " 

Necessity  for  proof  of  emission  as  weu  as 
of  penetration — Criminal  Law  Am>end- 
m&nt  Act,  1885—48  &  49  Vict  c.  69,  s.  4. 
— ^In  order  to  support  a  conviction  for 
unlawful  and  carnal  knowledge  of  a 
female,  it  is  not  necessary  to  prove  that 
emission  took  place,  proof  of  penetration 
being  sufficient.  {Beg,  v.  Marsden.  May, 
1891.    C.  0.  R.)    297. 


Witness — Director  of  Public  Prose- 
cutions—Befusal  to  disclose  source  of 
information  —  Prosecution  of  Offences 
Act,  1879  (42  ife  43  Vict  c,  22)  — 
Prosecution  of  Offences  Act,  1884 
(47  &  48  Vict  c.  58).— In  the  case  of 
a  public  prosecution,  neither  upon  the 
criminal  trial  nor  upon  the  trial  of  any 
subsequent  civil  proceedings  arising  out 
of  it  can  a  witness  be  asked  to  disclose 
the  name  of  the  persons  who  have  given 
information,  or  tne  nature  of  the  infor- 
mation given.  The  only  exception  to 
this  rule  is,  that  upon  the  trial  of  a 
prisoner  the  judge  may,  in  his  discre- 
tion, allow  such  questions  if  it  appears 
to  him  to  be  necessary  or  right  to  do  so 
in  order  to  show  the  prisoner's  inno- 
cence. Prosecutions  instituted  or  under- 


taken by  the  Director  of  Public  Prosecu- 
tions are  public  prosecutions  within  this 
rule,  and  the  Director  of  Public  Prose- 
cutions, if  called  as  a  witness,  is  entitled 
to  refuse  to  disclose  the  names  of  his 
informants,  and  the  nature  of  the  infor- 
mation he  has  received.  Decision  of  the 
Queen's  Bench  Divisionaffirmed.  {Marks 
V.  Beyftts  and  others,  July,  1890.  Gt. 
of  App.)    196. 

See  also  sub  "  Practice." 
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ExciSB  LiCENGB.    See  "  Licensing  Acts." 

Explosive  Substance. — Part  of  m,achine 
adapted  for  causing  eaoplosion — Posses- 
sion of  confederateS'-4S  Vict  c.  3,  ss. 
3,  4,  9. — The  Explosive  Substances  Act, 
1883  (46  Vict.  c.  3),  enacts,  sect.  9,  "  The 
expression '  explosive  substance '  shall  be 
deemed  to  include  any  .  .  .  appa- 
ratus, machine,  implement,  or  materials 
used,  or  intended  to  be  used,  or  adapted 
for  causing,  or  aiding  in  causing,  any 
explosion  in  or  with  anv  explosive  sub- 
stance ;  also  any  part  of  any  such  appa- 
ratus, machine,  or  implement:'*  Held, 
that  any  part  of  a  vessel  which,  when 
filled  with  an  explosive  substance,  is 
adapted  for  causing  an  explosion  (i.e., 
for  causing  it  to  explode  so  as  to  be 
dangerous  to  life,  limb,  or  property)  ie 
an  explosive  substance  within  the  Act. 
Sect.  4  provides  that  any  person  who 
makes  or  has  in  his  possession  and  under 
his  control  any  explosive  substance 
under  certain  circumstances,  shall  be 
liable  to  penal  servitude,  &c. :  Held, 
that  if  several  persons  are  connected  in 
a  common  design  to  have  articles, 
amounting  to  an  explosive  substance 
within  the  Act,  made  for  an  unlawful 
purpose,  each  of  the  confederacy  is 
responsible  in  respect  of  such  articles 
as  are  in  the  possession  of  others  con- 
nected in  the  carrying  out  of  their 
common  design.  {Beg.  v.  Charles  and 
others.    April,  1892.    Hawkins,  J.)    499. 

Extradition. — Habeas  corpus  —  Extradi- 
tion Acts,  1870  (33  ift  34  Vict  c.  52)  and 
1873  (36  &  37  Vict  c.  SOy-Evidence 
required  to  justify  commitment  under — 
Embezzlement  and  fraud  as  bailee  or 
agent — Misappropriation  of  money  by 
notary — Larceny  Act,  1861  (24  &  25  Vict, 
c.  96),  ss.  75,  76---A  Fi-ench  subject  was 
arrested  in  Jersey  on  a  warrant  charging 
him  with  "embezzlement  in  France  as 
an  agent  or  bailee."  The  French  diplo- 
matic representative  in  London  there- 
upon requisitioned  the  Secretary  of  State 
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for  his  surrender  on  the  ground  tliat  he 
was  accused  of  the  crime  of  "  fraud  by  a 
bailee"  which  was  an  extraditable 
offence  under  the  Extradition  Acts,  1870 
and  1873.  Sir  John  Bridge,  the  police 
magistrate  sitting  at  Bow-street,  com- 
mitted him  to  ta^e  his  trial  in  France 
upon  a  warrant  charging  him  with 
"  embezzlement  and  fraud  as  an  agent 
or  bailee."  The  foi*ei^  warrant,  issued 
in  France,  charged  him  with  having 
embezzled  or  misappropriated  sums  of 
money  which  had  been  deliYered  to  him 
in  his  capacity  of  notary.  Held,  that 
there  was  nothing  in  the  technical  point 
that  the  warrants  were  not  in  proper 
form,  and  that  they  differed  the  one 
from  the  other ;  that  the  term  used  in 
the  French  warrant,  ahvs  de  confiance, 
or  fraudulent  misappropriation  of  money 
deposited  with  the  prisoner  in  his 
capacity  of  notary,  is  a  perfectly  good 
offence  within  the  schedule  to  the 
Extradition  Act,  1870,  and  also  under 
art.  3  of  our  Treaty  with  France,  clause 
No.  18  of  the  list  of  extradition  crimes. 
Held  also,  that  all  that  is  necessary  is  to 
call  the  attention  of  the  magistrate  to 
what  he  is  required  to  do  in  the  case, 
and  that  it  is  sufficient  if  his  attention 
is  drawn  to  a  particular  crime  under  the 
Act,  and  it  is  for  the  magistrate  to 
inquire  whether  the  evidence  laid  before 
ViiTTi  establishes  a  ^md  facie  case  of 
what  would  be  a  cnme  by  English  law, 
and  such  as  would  justify  him  in  commit- 
ting  the  prisoner  for  trIaJ  in  an  EngUsh 
Court.  Held  also,  that  the  facts  dis- 
closed on  the  depositions  warranted  the 
magistrate  in  coming  to  the  conclusion 
that,  as  regards  four  of  the  charges, 
there  was  a  prima  fade  case  imder 
sect.  76  of  the  Liarceny  Act,  1861.  Held, 
further,  that,  imder  this  section,  em- 
bezzlement in  the  sense  of  fraudulent 
misappropriation  may  be  committed  by 
others  than  clerks  or  servants,  i.e.,  by 
bankei*8,  bailees,  or  agents ;  and  that 
there  was  nothing  in  the  objection  that, 
because  the  magistrate  had  committed 
on  ail  the  nineteen  charges,  and  the  war- 
rant would  not  be  good  as  to  all  of  them, 
it  was  therefore  bad  as  to  all.  (Re  Bellen- 
coutre.    Feb.  1891.    Q.  B.  Div.)    253. 

Extradition. — Habeas  corptis  —  Homicide 
— Political  offence  —  Beviewal  of  magis- 
irate*8  decision — 33  &  34  Vict.  c.  52,  and 
36  ife  37  Vict  c.  60  (Extradition  Acts,  1870 
and  1873.— By  the  Extradition  Act,  1870, 
and  by  the  Extradition  Treaty  of  1880, 


between  Great  Britain  and  SwitMrimi 
the  crimes  of  murder  and  manHlMightw 
are,  with  others,  made  the  subject  cf 
extaradition,  and  art.  11  of  the  treitf 
incorporates  sect.  3  of  the  SxtraditkEi 
Act,  1870,  which  excepts  from  extradi- 
tion offences  of  a  political  <diaraeta. 
Angelo  Gastioni,  a  fugitive  criminal  m 
England,  had  been  committed  to  prieae 
un&r  the  Extradition  Acts,  1870  asd 
1873,  by  one  of  the  police  XBAg^iatxaUs  u 
Bow-street,  with  a  view  to  his  extn£- 
tion  to  Switzerland  in  conseqaenoe  of  t 
requisition  by  the  Swiss  GovenuneDt  for 
his  surrender  to  take  his  trial  in  tfaa£ 
country  on  a  charge  of  murder.  An 
application  was  made  for  a  writ  of  hdfest 
corpus  for  the  release  of  the  prisoner,  on 
the  sround  that  the  offence  chained  w 
a  political  offence  within  the  meanii^af 
sect.  3  of  the  Extraditioxi  Act»  l§iO. 
Held  (adopting  the  definition  oif  "an 
offence  of  a  political  (^aracter" 
suggested  by  St^hen,  J.  in  his  HistsT 
of  the  Criminal  Law  of  England,  toL  i 
p.  71),  that  the  homicide  for  whidi  tiie 
prisoner's  extradition  was  demanded  ms 
committed  not  only  in  the  course  of.  bat 
as  incidental  to  and  part  of  a  politkai 
insurrection;  that  it  was  therefore  aa 
offence  of  a  political  character  witlui 
the  meaning  of  sect.  3  of  the  Bxtniditiin 
Act,  1870 ;  and  that  the  priscmer  mn^ 
be  discharged.  Held  also,  that  the 
Court  was  not  bound  by  the  decifiaoa  of 
the  magistrate  on  the  facts  before  hiin* 
but  had  power  to  consider  the  wlMde 
matter,  and  to  receive  fresh  evidence.  {& 
CasHonl    Nov.  1890.    Q.  B.  Div.)    225. 


Obtaining  money  by  false  pretenea 


— Emdence  of  guilty  knowledge — FoUe 
representaiion  by  conduct — AppUoatias 
for  habeas  corpus, — ^Bonds,  ^^hich  had 
been  stolen  in  1883,  were  found  in  1890 
in  the  possession  of  the  prisoner  wfao» 
under  an  assumed  name,  was  dealing 
with  them  and  selling  them  to  innocent 
purchasers.  Held,  mat  there  was  en- 
denoe  of  guilty  knowledge  on  whidi  a 
magistrate  in  this  country  might  commit 
the  prisoner  for  trial ;  and  that,  assoni- 
ing  that  the  prisoner  knew  that  tise 
bonds  had  been  stolen,  his  oandort 
amounted  to  a  false  representation  d 
their  genuineness,  which  was  not  cored 
by  the  fact  that,  the  bonds  passng 
freely  from  hand  to  hand,  an  innocent 
purchaser  would  be  able  to  get  his  mcmeT 
back  again.  (Be  Pinter,  Dec.  1891 
Q.  B.Div.)    497. 
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FaIjSE  Pbbtbncbs. — Intent  —  Verdict  of 
jury  —  Inconnatent  findings  —  Prisoner 
found  guilty  of  obtaining  food  and 
money  hy  false  pretences  —  Recom- 
mendation to  mercy  because  of  insuf- 
ficiency of  evidence  as  to  intent  to  de- 
fraud.— Upon  an  indictment  for  obtain- 
ing food  and  money  by  means  of  false 
pretences,  the  false  pretence  alleged 
being  that  the  prisoner  was  a  bank  clerk 
and  received  his  salary  once  a  fortnight, 
the  jury  found  the  loUowing  verdict: 
"Guilty  of  obtaining  food  and  money 
under  false  pretences.  But  whether 
there  was  any  intent  to  defraud,  the 
jury  consider  there  is  not.  sufficient 
evidence,  and  therefore  strongly  recom- 
mend the  prisoner  to  mercy."  The 
Recorder,  therefore,  before  whom  the 
trial  took  place,  accepted  the  verdict 
as  being  a  verdict  of  guilty  upon  the 
authority  of  Beg.  v.  Naylor  (13  L.  T. 
Rep.  N.  S.  381 ;  10  Cox  C.  C.  151 ;  35 
L.  J.  61,  M.  C. ;  11  Jur.  N.  S.  910;  14 
W.  R.  58),  where  it  was  held  that  the 
crime  of  obtaining  goods  by  false  pre- 
tences is  complete,  although,  at  the  tmie 
when  the  prisoner  made  the  pretence 
and  obtained  the  goods,  he  intended  to 
pay  for  them  when  it  should  be  in  his 
power  to  do  so.  Upon  a  case  reserved, 
it  was  argued  in  support  of  the  con- 
viction that  the  verdict  was  separable, 
the  latter  part  of  it  being  mei'ely  the 
reasons  given  by  the  juiy  for  their 
recommendation ;  and  that,  if  it  was  not 
separable,  inasmuch  as  the  falsity  of  the 
pretence  alleged  must  of  necessity  have 
been  known  to  the  prisoner,  the  only 
possible  meaning  which  could  be  given 
to  the  latter  portion  of  the  verdict  was 
that  the  jury  considered  that  at  the 
time  the  prisoner  obtained  the  food  and 
money  he  intended  at  some  future  time 
to  pay  for  the  food  and  repay  the 
money :  Held,  that  the  verdict  was  not 
separable;  and  that,  inasmuch  as  the 
latter  portion  of  it  negatived  the  intent 
to  defraud  without  proof  of  which  the 
previous  portion  of  the  verdict  could  not 
nave  been  found,  the  conviction  could 
not  be  supported.  (Beg.  v.  Qray.  April, 
1891.    C.  0.  R.)    299. 

Guilty  knowledge.    See  sub  "  Extra- 


dition." 

Indictment.    See  sub  "  Practice. 
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False  Tbadb  Dbscbiptiok.  See  "Mer- 
chandise Marks  Act." 

Falsification  of  Books. — Bight  to  trial 
by  jvry.    See  sub  "  Justices." 


Fbbshwatbb     Fishebibs     Acts.      See 
"  Fishery  Board." 

FiBEABM.  —  Attempt  to  discharge.  See 
sub  "  Attempt." 

FiSHEB  Y  Acts. — Freshwater  fishery —  Water 
bailiff — Bight  to  prosecute  without  the 
authority  of  Board  of  Conservators — 
Salmon  Fisheries  Act,  1861  (24  &  25  Vict 
c.  109),  s.  S^Fisheries  Act,  1891  (54  &  55 
Vict.  c.  37),  «.  13.— The  Fisheries  Act, 
1891,  s.  13,  provides  that  the  powers 
conferred  b^  the  Fisheries  Acts  upon 
any  authorities  or  officers  to  enforce 
them  shall  not  limit  or  take  away  the 
power  of  an^  other  person  to  take 
legal  proceedings  for  their  enforcement. 
Held,  that  under  this  section  a  water 
bailiff  can  institute  proceedings  for  an 
offence  against  the  Fisheries  Acts  with- 
out being  authorised  so  to  do  by  the 
Board  of  Conservators  of  the  district. 
ATiderson  v.  Hamlin  (63  L.  T.  Rep.  N.  S. 
168 ;  25  Q.  B.  Div.  221)  is  overruled  by 
sect.  13  of  the  Fisheries  Act,  1891. 
(Pollock  V.  Moses.  March,  1893.  Q.  B. 
Div.)    737. 

Oysters  —  Close     time  —  Taken    in 


foreign  waters  —  Belaid  in  English 
waters  —  Storage  —  Fisheries  (Oyster, 
Crab,  and  Lobster)  Act,  1877  (40  &  41 
Vict.  c.  42),  8.  4. — The  Fisheries  (Oyster 
Crab,  and  Lobster)  Act,  1877,  enacts  by 
sect.  4  that  a  person  shall  not  sell  any 
oysters  known  in  the  trade  as  "  deep 
sea  ovsters"  between  the  15th  day  of 
Jime  m  any  year  and  the  following  4th 
day  of  August;  or  any  description  of 
oysters  other  than  those  aforesaid 
betwen  the  14th  day  of  May  in  any  year 
and  the  following  4th  day  of  August. 
Every  person  who  acts  in  contravention 
of  this  section  shall  be  liable  to  a  fine 
.  .  .  Provided  that  a  person  shall 
not  be  guilty  of  an  offence  under  this 
section  if  he  satisfies  the  Court  that  the 
oysters  alleged  to  have  been  sold  were 
taken  within  the  waters  of  some  foreign 
State."  The  appellants  were  convicted 
under  the  above  section  for  having  sold 
certain  oysters  on  the  4th  day  of  July. 
The  oysters  had  been  imported  from 
France  and  laid  in  a  creek  of  the  river 
Medway,  where  thev  remained  for  some 
foor  months  until  the  appellante  re- 
quired them  for  sale:  Held,  that  the 
conviction  was  bad,  as  the  oysters  were 
taken  within  the  waters  ox  a  foreign 
State,  and  were  only  stered  in  English 
waters  until  they  were  required  for  use. 
(Bobertson  and  a/nother^  apps.  v.  John^ 
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son,    reap.      Nov.  1892.      Q.  B.  Div.) 

580. 

Fishery  Boasd. — Person  fishing  vrUhout  a 
licence — Authority  of  water  bailiff  to 
prosecute— 2&  &  26  Vict,  c.  109,  a.  36  ; 
28  &  29  Tid,  c.  121,  ss.  27, 36 ;  36  ift  37 
Vict.  c.  71,  88. 36,  62,  66  {SaJman  Fishery 
Acts,  1861  to  1873h>41  &  42  Vict.  c.  39, 
ss.  2,  6,  7,  8  (J^ea^too^er  J^^mes  Act, 
1878). — ^Upon  the  application  and  com- 
plaint of  H.,  a  duly  appointed  water 
bailiff  in  the  employment  of  the  Avon, 
Brue,  and  Parrett  Fishery  Board,  A. 
was  summoned  for  fishing  within  the 
Avon,  Brue,  and  Parret  District  for 
trout,  with  a  rod  and  line,  without  a 
licence.  At  the  hearing  of  the  case 
before  the  magistrates  H.  stated  that  he 
had  received  a  letter  from  the  clerk  to 
the  Fishery  Board,  directing  him  to 
institute  tne  proceedings  against  A. 
He  did  not  produce  the  letter,  however, 
although  notice  was  given  to  him  to  do 
BO,  and  was  unable  to  say  whether  the 
Fishery  Board  had  met  and  passed  any 
resolution  authorising  the  proceedings. 
The  magistrates  convicted  and  fined  A., 
and  upon  appeal  it  was  held  (allowing 
thjB  appeal  and  quashing  the  conviction), 
that  the  Fishery  Board  were  the  only 
proper  persons  to  take  proceedings 
against  A.,  and  that  as  H.  did  not  show 
a  distinct  authority  from  the  Board  to 
take  the  proceedings  he  must  be  taken 
to  have  been  unauthorised.  (Anderson, 
app.  V.  Hamlin,  resp.  April,  1890. 
Q.  B.  Div.).    129. 

FoBM  OF  Conviction.    See  "  Practice." 

Game.  —  Sale  of  game  JeiUed  abroad — 
Necessity  for  excise  licence — Oame  Act, 
1831  (1  <fe  2  Will,  4,  c.  32).  ss.  2,  4,  18, 
23— TAe  Gams  Licences  Act,  1860  (23  & 
24  Vict.  c.  90),  8. 14. — ^It  is  not  necessary 
for  the  seller  of  game,  killed  abroad, 
and  imported  into  this  country  for  sale, 
to  take  out  an  excise  licence,  though  the 
game  be  of  the  same  species  as,  and  un- 
distinguishable  from,  that  used  in  this 
count^.  The  Game  Act,  1831  (1  &  2 
Will.  4,  c.  32),  and  the  Gkune  Licences 
Act,  1860  (23  &  24  Vict.  c.  90),  apply 
only,  and  were  intended  to  apply  only,  to 
English  game.  Ouyer  v.  The  Queen  on 
the  prosecution  of  the  Field  Sports  Pro- 
tection Society  (16  Cox  C.  Cf.  657;  60 
L.  T.  Rep.  N.  S.  824 ;  24  Q.  B.  Div.  100 ; 
58  L.  J.  Si,  M.  C.)  approved.  {Pudney, 
app.  V.  Eccles,  resp.  Oct.  1892.  Q.  B. 
Div.)    594. 


Gaming.  —  Betting  —  Advertiams  m  k 
betting — "  Bticing     Record  ** — £oiiar~ 
Prizes  for  selecting  mnnxM  horses   fit 
BeUing  AcU,  1863  and  1874  (16  k  17 
Vict.  c.  119,  «8.  3»4;  37  VicLcl^Ll 
sub-sect.  3) — Lottery  Act  (4  Creo.  4,  c  9k 
8.  41. — The   respondent,    a    nemEfapi 
proprietor,  pubbshed  weekly  a  Rsomj 
Uecord,  which  contained  inf  oimatMrn  m 
to  races  which  had  been  reoently  nm, 
and  as  to  those  which  were  about  to  tab 
place ;  at  the  end  of  the  book  wss  i 
coupon,  which  the  purchaser  g^  the  book 
migkt  cat  off,  and  after  writing  upon  k 
the  names  of  the  horses  which  he  tfaon^ 
would  win  the  six  races  mentioned  a&  it 
might  send  to  the  respondentia  offioe; 
the  respondent  offerea    prizes    to  tke 
persons  who  selected  six,  five,  or  iae 
winners,  the  prizes  varying  in  amoiat 
according   to    the  number   of   wimieR 
selected.    The  Boeing  Records  wese  uU 
principally    through     newsvendors  or 
stationers,  and  a  few  copies  only  voe 
sold  by  the  respondent  over  the  ooaster 
at  his  office :  Held,  that  the  respontet 
had  not  committed  any  offence  under 
either  the  Betting  Act  or  tiie  Lottay 
Act.     {Caminada,  app.  ▼.  HuUon,  im 
April,  1891.    Q.  B.Div.)     307. 

Betting — Keeper  of  beerhoute — Per- 

mitting  user  of  room  for  beitinff — Betiif 
Houses  Act,  1853  (16  &  17  Vict.  e.  119, «.! 
and  3. — The  respondent,  the  keeper  of  s 
public-house,  permitted  a  booAmakB 
and  his  clerk  on  five  different  days  to 
use  the  bar  and  the  taproom  in  the 
public-house  for  the  purpose  of  bettiif 
upon  horse  races  with  persons  resortni^ 
thereto.  Respondent  was  present  on  die 
occasions  and  permitted  snch  uses.  Nc 
specific  place  in  the  bar  or  taproom  wii 
occupied  by  the  bookmaker  or  his  derkfcs' 
that  purpose ;  and  they  had  no  interest 
or  prop^ty  in  the  premises :  Held,  thit 
the  respondent  was  liable  to  be  convicted 
for  an  offence  within  the  meaning  of 
sect.  3  of  the  Act  for  the  suppressioKi  of 
Betting  Houses,  1863.  Wkiiehurst  t. 
Fincher  (17  Oox  0.  0.  70 ;  62  L.  T.  Bep. 
N.  S.  433 ;  64  J.  P.  665) ;  Snow  T.m 
(16  Cox  0.  0.  737 ;  62  L,  J.  95.  IL  C; 
14  Q.  B.  Div.  688)  distangniahei 
(Hamsby  v.  Ragget.  Oct  1891.  Q.  B. 
Div.)    428. 

Betting — Place  kept  or  tued/orpm- 

poses  of  —  Conviction  —  Stakes  not  ds' 
positedr— Preamble  of  Act — Act  for  fkt 
Suppression  of  Betting  Houses^  1S53  (16  i 
17  Vict.  c.  119),  u.  1  and  3.— Sect  1  of  the 
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Act  for  the  Suppression  of  Betting 
Houses,  1853  (16  &  17  Yict.  c.  119),  pro- 
vides that  "  no  office,  room,  or  other 
place  shall  be  open,  kept,  or  used  for  the 
purposes  of  the  owner,  occupier,  or  keeper 
thereof,  or  any  person  using  the  same, 
or  any  person  procured  or  employed  by 
or  acting  for  or  on  behalf  of  such  owner, 
occupier,  or  keeper,  or  person  using 
the  same,  or  of  any  person  having  the 
care  or  management  or  in  any  manner 
conducting  the  business  there  of  betting 
with  persons  resorting  thereto,  or  for 
the  purpose  of  any  money  or  valuable 
thing  being  received  by  or  on  behalf  of 
such  owner,  &c.,  as  aforesaid  as  or  for 
the  consideration  for  any  assurance, 
undertaking,  promise,  or  agreement, 
express  or  implied,  to  pay  or  give  there- 
after any  money  or  valuable  thing  on 
any  event  or  contingency  of  or  relating 
to  any  horse-race  or  other  race,  fight, 
eame,  sport,  &c.,  as  aforesaid,  and  every 
house,  office,  room,  or  other  place 
opened,  kept,  or  used  for  the  purposes 
aforesaid,  or  any  of  them,  is  hereby 
declared  to  be  a  common  nuisance  and 
contrary  to  law."  Sect*  3  provides  for 
the  penalty  for  such  offence  as  afore- 
said if  committed.  An  information  waa 
laid  before  the  magistrates  charging  the 
appellant  under  the  above  sections  with 
keeping  a  room  (he  being  the  occupier) 
for  the  purpose  of  betting  with  persons 
resorting  thereto,  and  the  magistrates  so 
found;  but  it  was  not  shown  that  the 
appellant  kept  the  room  for  the  pun>08e 
of  receiving  deposits  on  bets:  Held, 
that  sect.  1  creates  two  separate  and 
distinct  ofFences :  first,  keeping  a  house, 
office,  room,  or  other  place  for  the 
purpose  of  betting  with  persons  resort- 
ing thereto;  and,  secondly,  keeping,  a 
house,  office,  room,  or  other  place  for  the 
purpose  of  receiving  deposits  for  bets. 
[Bond,  app.  v.  Flump,  resp.  Dec.  1893. 
Q.B.Div.)    749. 


Betting  in  a  ptbblic  plcLce — Instru- 


ment of  gaming  "at  any  game  or  pre- 
tended game  of  chance** — Vagrancy  Act, 
1824  (5  Geo.  4,  c.  83),  «.  4 — Vagrancy 
Act,  1873  (36  &  37  Vict,  c.  38),  «.  3.— In 
order  to  convict  under  the  Vagrancy 
Act,  1873  (36  &  37  Vict.  c.  38),  s.  3,  of 
the  offence  of  "playing  or  betting  by 
way  of  wagering  or  gamine,  in  a  public 
place,  with  a  coin,  card,  token,  or  other 
article  used  as  an  instrument  or  means 
of  wagering  or  gaming,"  it  is  also  neces- 
sary to  allege  and  prove  that  the  defen- 


dant was  guilty  of  wagering  or  gaming 
at  some  "game  or  pretended  game  of 
chance,"  which  is  an  essential  part  of 
the  offence.  (Ridgeway,  app.  v.  Fam- 
dale,  resy,  July,  1892.   Q.B.Div.)    561. 

Illegal    betting  —  Betting     outside 

licensed  premises  —  Depositing  money 
inside  —  35  <fe  36  Vict.  c.  94,  s.  17 
(Licensing  Act,  1872) — "  Suffering  house 
to  he  used"— 16  A  17  Vict,  c,  119,  ss,  1, 3. 
— The  landlord  of  licensed  premises  who 
knowingly  allows  his  house  to  be  used 
as  a  place  of  deposit  for  money  which 
has  been  received  in  betting  on  a  spot 
outside  the  area  included  in  the  licence 
cannot  be  convicted  of  suffering  his 
house  to  be  used  for  the  purposes  of 
betting.  {Davis,  app.  v.  Stephenson, 
resp.    March,  1890.     Q.  B.  Div.)     73. 

Illegal  betting — Boom  "open,  kept, 

or  used  "  for  betting — Person  making 
bets  in  bar-room  of  public-house  —  The 
BetUng  Houses  Act,  1^  (16  &  17  Vict, 
c.  119),  ss.  1,  3. — A  person  on  three 
successive  days  went  to  the  bar-room  of 
a  public-house  for  the  purpose  of  betting, 
and  did  there  bet  upon  certain  horse- 
races with  persons  resorting  thereto,  but 
he  had  no  interest  in  the  keeping, 
management,  or  tenancy  of  the  room,  or 
of  any  part  of  the  public-house :  Held, 
that  as  the  room  had  not  been  opened, 
kept,  or  used  for  the  purpose  of  betting, 
he  had  not  committed  an  offence  under 
the  3rd  section  of  the  Betting  Houses 
Act,  1853,  which  imposes  a  penalty  upon 
any  person  who  being  the  owner  or 
occupier  of  any  house,  office,  room,  or 
other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the 
purpose  of  betting  with  persons  resort- 
mg  thereto.  Snow  v.  Hill  (52  L.  T. 
Rep.  N.  S.  859;  14  Q.  B.  Div.  588) 
followed.  {Whitehurst,  app.  v.  Fincher, 
resp.    Jan.  1890.    Q.  B.  Div.)    70. 

Illegal  betting — "Unlawful   user  of 


house  or  place  for  the  purpose  of  betting 
with  persons  resorting  thereto  " — '*  Place  " 
— Persons  maJeing  bets  in  bar-room  of 
public-house  —  The  Betting  Houses  Act, 
1853  (16  &  17  Vict.  c.  119),  ss.  1  and  3.— 
In  order  to  support  a  conviction  under 
16  &  17  Vict.  c.  119,  s.  3,  for  unlawfully 
using  a  house,  room,  or  place  for  the 
purpose  of  betting  with  persons  resort- 
ing thereto,  it  is  unnecessary  that  there 
should  be  evidence  of  such  house,  room, 
or  place  having  been  opened  and  kept  or 
used  previous^  to  the  occasion  in  ques- 
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tion   for  the    pTirtK>8e    of   snch   illegal 
betting  as  is  lorbidden  by  sect.  1;  in 
other  words,  the  illegal  nser  forbidden 
by  sect.  3  \a  not  necessarily  of  a  house, 
room,    or    place   which   is    already    a 
common  nuisance  and  a  common  gaming- 
house under  ss.  1  and  2.    It  is  also  im- 
material that  the  principal  user  of  the 
house,  room,  or  place  is  for  a  legitimate 
object,  if  in  fact  it  is  also  used  for  the 
prohibited  purpose.    Semhle,  that  user 
of   premises  for  the  purpose  of  illegal 
betting  for  one  day  only  is  a  sufficient 
user  within  the  meaning  of  sect.  3.    The 
term  "  place  "  in  sect.  3  does  not  neces- 
sarily mean  one  particular  spot,  but  may 
include  a  place  extending  over  a  con- 
siderable area  of  ground.     Such  place 
need  not  be  bounded  by  a  definite  line, 
but  it  cannot  be  of  unlimited  extent, 
and  is  to  be  confined  to  the  area  occu- 
pied by  the  persons  congregated  together 
and  resorting  to  it;  and  such  place  is 
further  to  be  limited  to  a  space  upon 
which,  if   anyone   carried  on  business 
there  as  a  betting  man,  he  might  fairly 
and  reasonably  be  said  to  be  carrying 
on  such  business  in  the  immediate  pre- 
sence of  the  persons  resorting  to  such 
space.      Doggett  v.    Caitems  (34  L.   J. 
159,    0.   P.)   distinguished.      The    bar- 
room of    a  public-house  is  a  "place" 
within   the   meaning    of   sect.   3,  and 
semble,  user  of  a  bar-room  is  user  of  a 
"  house  "  for  the  purposes  of  the  said 
section :    Held,  further,    that   for  the 
purposes    of   illegal    user    within    the 
meaning  of  sect.  3  it  is  not  necessary 
that     the    delinquent    should    remain 
stationary  in  the  place  so  used,  he  may 
use  the  place  by  moving  about  within 
its  area.    Snow  v.  HiU  (15  Oox  0.  0. 
737 ;  52  L.  T.  Rep.  N.  S.  859 ;  14  Q.  B. 
Div.    588;    54    L.  J.   95,  M.    0.)    dis- 
tinguished.    {Beg,  Y.  Preedy  and  others. 
Nov.  1888.    0.  0.  Ot.)    433. 

Habeas  Corpus. — Appeal,  see  svh  "  Prac- 
tice." Application  for,  see  sub  *'  Evi- 
dence." Political  offence,  see  sub  "  Extra- 
dition." 

Hackney  Cabbiaoe.  — Omnibus — Licence 
— "  Plying  for  hire  " — No  charge  for  car- 
riage  of  passengers  —  Towns  Police 
Clauses  Act,  1847  (10  &  11  Vict.  c.  89), 
8,  45— Pi*6Kc  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  171 — Toums  Police  Clauses 
Act,  1889  (52  &  53  Vict.  c.  14),  s.  4.— 
Sect.  45  of  the  Towns  Police  Clauses 
Act,  1847,  incorporated  in  the  Public 
Health  Act,  1875,  provides  that  if  the 


proprietor  of  any  carriage  pemiiti  tk 
same  to  be  used  as  a  hacknej  cartafs 
plying  for  hire  within  a  prescribed  &- 
tance  without  obtaining  a  lieence  he 
shall  be  liable  to  a  penalty,  l^j  aed.  4 
of  the  Towns  Pobce  CJaiuies  Act  d 
1889,  "  hackney  carriage  **  is  to  inebie 
an  omnibus.  Two  or£nary  omiiibiBBi 
were  run  in  the  following  way :  It  «if 
intimated  by  several  notices  upon  ike 
omnibuses  that  the  ommbnses  wen 
placed  at  the  disposal  of  the  pnblic  fsee 
of  charge,  and  also  notices  stating  tU 
voluntary  contributions  to  support  tk 
omnibuses  would  be  weloomed.  Tbee 
was  a  conductor  on  each  of  tbe  o<bb- 
buses  to  supply  change.  Many  ^rscoi 
using  the  omnibuses  placed  moiiej  ii 
the  Doxes,  but  some  did  not.  & 
magistrates,  upon  an  infomiati<»  hoi 
before  them,  held  that  this  was  not  t 
"plying  for  hire"  within  the  meazmf 
of  the  statute  under  which  the  proceed 
ings  were  taken :  Held,  that  this  was  aa 
attempt  to  evade  the  statute,  that  ihax 
was  a  "plving  for  hire"  within  tie 
meaning  ox  the  statute,  and  tliat  ike 
case  must  be  remitted  to  ikhe  magis- 
trates to  rehear  and  convict,  {d^ 
app.  V.  Mayner,  reep-  Bee.  18SI3.  Q-R 
Div.)    745. 

HiaHWAT. — Encroachmewi  —  Convietitm— 
D^ect— 11  &  12  Vict,  c,  ^—QuesHoti  cf 
title — Certiorari — Highway  Act^  18^ 
(27  &  28  Vict,  c.  101),  «.  61.— Bj  sect  51 
of  the  Highway  Act,  1864,  if  anir  peraoa 
shall  encroach  by  making  any  fence  gb 
the  side  of  any  carriage-waj,  witiim 
fifteen  feet  of  the  cen^  thereof,  be 
shall  on  conviction  be  liable  to  a  penaJtr. 
The  defendant  was  convicted  under  Um 
section.  The  conviction  did  not  state 
that  the  defendant  had  "  encroached  **  ob 
the  highway.  A  writ  of  certiorari  having 
been  granted  in  chambers  in  vacatioB. 
and  a  rule  nisi  to  quash  the  convictioa 
having  been  drawn  up,  on  motion  to 
make  such  rule  absolute:  Held,  that 
there  was  power  to  amend  the  oonvictiom 
if  necessaiy,  under  12  &  13  Vict.  c.  4& 
s.  7,  but  that  certiorari  having  been  taken 
away  bv  sect.  107  of  the  Highway  Act, 
1835,  which  Act  by  sect.  42  of  the  Hi^ 
way  Act,  1862,  and  sect  2  of  the  High- 
way Act,  1864,  is  to  be  read  as  one  inth 
the  Act  of  1864,  the  omission  of  tbe 
word  "encroach"  did  not  lender  the 
conviction  bad,  and  that  cerHorari  woald 
not  lie  for  such  a  defect,  and  tiierefore 
the  Oourt  would  not  quash  the  oonvictioD 
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on  that  ground.  Ex  parie  Bradlaueh 
(38  L.  T.  Rep.  N.  S.  680;  3  Q.  B.  Div. 
509)  considered.  The  defendant,  beine 
charged  with  an  offence  under  sect.  51 
of  the  ffighway  Act,  1864,  contended 
that  he  was  the  owner  of  the  land  on 
which  a  fence  had  been  erected,  and  that 
it  did  not  form  part  of  the  highway,  and 
that  the  justices  had  no  jurisdiction  to 
adjudicate  in  the  matter,  on  the  ground 
that  title  to  land  came  in  question : 
Held,  that  the  justices  had  jurisdiction, 
the  question  for  them  being  whether  or 
not  the  land  in  question  formed  part  of 
the  highway.  Kule  nisi  to  quash  the 
conviction  accordingly  discharged.  (Beg. 
V.  Bradley.  March,  1893.  Q.  B.  Div.) 
739. 

Obstruction — Deposit  of  goods    on 


pa/vement  or  part  of  street — Prohibition 
against  unloading  coal — Unloading  coke 
during  prohibited  hours — Metropolitan 
Streets  Act,  1867  (30  &  31  Vict.  c.  134) 
ss.  6, 15. — The  Metropolitan  Streets  Act, 
1867,  s.  15,  provides  that,  between  the 
hours  of  ten  o'clock  in  the  morning  and 
six  o'clock  in  the  evening,  no  coal  shall 
be  loaded  or  xmloaded  on  or  across  any 
footway  within  the  special  limits  of  that 
Act:  Held,  that  the  above  provision 
does  not  apply  to  coke,  and  that  the 
appellant  was  therefore  wrongly  con- 
victed under  the  section  for  unloading 
coke  across  a  footway  during  the  pro- 
hibited hours.  (Fletcher,  app.  v.  Fields, 
resp.    April,  1891.    Q.  B.  Div.)  251. 

Non-repair.     See  sub  "  Indictment." 


Nuisance  to— Compromise  of  indict- 

msnt.     See  sub  "  Compounding  Misde- 
meanour."   See  also  sub  **  Nuisance." 

« 

Homicide.  —  Political  offence.  See  sub 
"Extradition." 

Husband  and  Wifk  —  Conviction  for 
aggravated  assault  under  sect.  43 — Fine 
2?.  o»d  costs — Order  for  separation  and 
aUowance — Appeal — Matrimonial  Causes 
Act,  1878  (41  Vict.  c.  19),  s.  4r-24  &  25 
Vict.  c.  100,  ss.  42,  43.— In  an  appeal  to 
the  Probate,  Divorce,  and  Admiralty 
Division  ag^ainst  an  order  of  justices 
made  under  41  Vict.  c.  19,  s.  4,  granting 
a  wife  separation  from  her  husband  and 
an  allowance,  the  power  of  the  Court  is 
limited  to  the  question  whether  the 
justices  were  right  in  coming  to  the  con- 
clusion that  the  future  safety  of  the  wife 
was  in  periil ;  and  the  Court  has  no  power 
to  question  in  any  way  the  conviction 
upon    which    such    order   was    made. 


although  upon  such  conviction  the 
justices  may  have  imposed  a  fine  of  less 
than  5Z.,  and  thereby  prevented  the 
husband  from  appealing  against  the 
conviction  to  the  quarter  sessions. 
(Levoin  v.  Levnn.  March,  1891.  Prob. 
Div.)    314. 

■Desertion — Separation  deed — Befusal 


to  resume  cohabitation — Married  women 
(Maintenance  in  Case  of  Desertion)  Act, 
1886  (49  &  50  Vict.  c.  52),  s.  1.— A  husband 
cannot  "desert"  his  wife  within  the 
meaning  of  49  &  50  Yict.  c.  52,  s.  1,  so 
long  as  they  are  living  apart  under  a 
separation  deed.  Upon  a  husband's 
breach  of  a  covenant  in  a  separation 
deed  to  make  his  wife  an  allowance,  the 
wife  requested  him  to  resume  cohabita- 
tion :  Held,  that  his  refusal  of  the 
request  was  not  equivalent  to  "  deser- 
tion." (Beg.  V.  Leresche  and  am>other 
Justices  of  Lancashire.  July,  1891. 
Ct.  of  App.)    384. 

Temporary  separation  for   mutual 


convenience — Befusal  on  part  of  husband 
to  take  ba^k  or  maintain  his  wife — 
Desertion — Married  Women  (Mainten- 
ance in  Case  of  Desertion)  Act,  1886  (49  & 
50  Vict.  c.  52),  s.  1,  sub-sect.  1. — ^During 
a  temporary  8epai*ation  between  hus- 
band and  wife  for  mutual  convenience 
cohabitation  does  not  cease  and  the 
marital  relations  are  not  altered.  And 
the  husband,  who  under  such  circum- 
stances refuses  to  take  his  wife  back 
again  or  to  maintain  her,  may  be  guilty 
of  desertion  within  the  meanine  of  the 
Married  Women  (Maintenance  in  Case 
of  Desertion)  Act  1886,  and  liable  there- 
under. Beg.  V.  Leresche  (ante,  p.  384; 
65  L.  T.  Rep.  N.  S.  602 ;  (1891)  2  Q.  B. 
418)  distinguished.  Decision  of  the 
Divisional  Court  (Day  and  Lawrance, 
JJ.),  69  L.  T.  Rep.  N;  S.  348,  affirmed. 
(Chudley  v.  Chudley.  Nov.  1893.  Ct. 
of  App.)    607. 

Joint  Indictment.    See  "  Rape." 

Illegal  Association. — Property  in  goods 
of    See  "  Practice." 

Indecent  Advebtisement  Act.  See 
"  Justices." 

Indecent  Assault.  —  Indictmsnt  under 
Criminal  Law  Amendment  Act.  See 
sub  "  Practice." 

Indictable  Offence. — Summary  trial  of 
adult — Appeal.    See  sub  "  Justices." 

Indictment. — Breach  of  statutory  duty — 
Specific    remedy    provided    by    statute 
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imposing  duty — FrepoflraUon  of  voten* 
lists  hy  overseers — Non-compliance  toUk 
Begistrati&n  Acts — Liability  of  overseers 
to  indictment  at  common  law — Motion  to 
quash  indictment — Reform  Act,  1832  (2  A 
3  Will  4,  c.  46)^Begistration  Act,  1843 
(6  Vict,  c.  18),  ««.  13,  51,  and  97.— An 
indictment  will  not  lie  against  an  over- 
seer for  wilful  breaches  of  the  duties 
imposed  upon  him  by  the  Registration 
Act  of  1843,  in  preparing  and  publishing 
voters'  lists,  inasmuch  as  for  every  such 
breach  of  duty — the  duties  being  new 
duties  created  or  re-created  by  the 
statute — a  special  tribunal  is  created  by 
sect.  51  of  the  Act,  and  a  penal  action 
given  by  sect.  97,  which  excludes  the 
remedy  by  indictment.  Sects.  13-19  of 
the  Registration  Act,  1843,  prescribe  the 
duties  of  overseers  in  the  preparation 
and  publication  of  the  lists  of  persons 
entitled  to  vote  in  the  election  of  mem- 
bers  of  Parliament,  and  these  sections 
contain  no  general  prohibitory  clause. 
Sect.  51  gives  the  revising  barrister 
power  to  fine  overseers  who,  in  making 
out  such  voters*  lists,  "shall  wilfully  and 
without  any  reasonable  cause  omit  the 
name  of  any  person  duly  qualified  to  be 
inserted  in  such  list,  or  who  shall  wilfully 
and  without  reasonable  cause  insert  in 
such  list  the  name  of  any  person  not 
duly  qualified,"  or  who  (after  specifying 
all  the  various  offences  which  may  be 
committed  by  overseers)  shall  be  wilfully 
guilty  of  any  other  breach  of  duty  in  the 
execution  of   this  Act ; "   and  sect.  97 

fives  the  party  aggrieved  the  right  to 
ring  a  penal  action  against  the  over- 
seer for  "every  wilful  misfeasance,  or 
wilful  act  of  commission  or  omission 
contrary  to  the  Act."  The  Reform  Act 
of  1832  for  the  first  time  cast  upon  the 
overseer  duties  in  accordance  with  the 
register  of  voters,  and  sect.  38  of  that 
Act  was  substantially  the  same  as  sect. 
13  of  the  present  Act,  but  that  and  the 
other  sections  of  the  Act  of  1832,  relating 
to  such  duties,  were  repealed  by  the 
Registration  Act  of  1843.  Held,  by 
Charles,  J.,  that,  upon  the  true  con- 
struction of  these  sections,  the  duties 
imposed  on  overseers  with  regard  to 
voters  by  sect.  13  of  the  Act  of  1843 
were  in  fact  new  duties  created  or  re- 
created by  the  statute,  and  that  the 
specific  remedy  consisting  of  the  power 
given  to  the  revising  barrister  to  fine, 
and  of  the  right  of  the  aggrieved  party 
to  bring  a  penal  action,  provided  by 
secte.  51  and  97  respectively,  for  all  wil- 


f  ul  breaches  of  the  duties  imposed  ^ 
the  Act  on  overseersy  excluded  tie 
remedy  by  indictment,  and  that  tkre- 
fore,  for  any  such  wilful  breach  of  dat;, 
an  overseer  cannot  be  indicted,  Tk 
defendant,  being  an  overseer  of  the  poor, 
and  as  such  overseer  having  the  dstj 
cast  upon  him  by  the  R^;ijBtratioii  Aa 
of  1843  of  preparing  voters'  lists  fartk 
purpose  01  parliamentary  registntioiL 
was  indicted  for  having  unlawfully  ad 
wilfully  omitted  from  such,  list  the  mas 
of  a  pei'son  who  was  qualified  as  h  toIc. 
and  for  having  unlawfully  and  wilMj 
inserted  in  such  list  the  names  of  per- 
sons who  were  not  qualified,  and  &r 
having  attempted  to  prevent  the  oonne 
of  justice  by  taking  steps  to  place  t^ 
evidence  before  the  revising  banister  ii 
tampering  with  the  list  of  voters,  and 
in  tampering  with  the  register  iteeH 
Upon  a  motion  to  quash  the  indictmotf 
on  the  ground  that  it  disclosed  no  indki- 
able  ofrence :  Held,  that  the  indidanest 
contained  no  indictable  offence^  and 
ought  to  be  quashed ;  and  that  the  objec- 
tion that  the  indictment  disclosed  w 
indictable  offence  could  properij  be 
taken  by  a  motion  to  qoash  the  iiv&w 
ment.  (Beg.y.HaU.  Feb.  189L  C.C 
Ct.)    278. 

Indictment.  —  Non-repair  of  hightpaff" 
Liability  to  repair  ratione  tenurse— In- 
dictment of  owner  of  lands  chwrged  icitt 
repair — Continuance  of  liability  dsris^^ 
existence  oftwmpike  trust — DestructiM  ^ 
subject-matter  of  liability  by  trusted- 
Liability  to  repair  altered  road.—AJi^  ^• 
dictment  for  tne  non-repair  of  a  highway 
will  not  lie  against  the  owner  of  Tand& 
the  tenure  of  which  carries  with  it  the 
burden  of  repairing  the  highway,  the 
occupier  of  such  Ismds  being  the  cdf 
person  against  whom  such  an  mdictm^ 
will  lie.  Where  a  highway  hecoines 
repairable  by  trustees  under  a  Tnmpife 
Act  the  common  law  liability  to  wgs 
such  highway  (whether  such  liabiB& 
rests  with  the  inhabitante  of  the  pan6° 
in  which  the  highway  is  situate  or  witJi 
an  individual  rations  tenurse)  oontzso^ 
in  the  absence  of  any  enactment  to  the 
contrary,  so  long  as  the  highway 
remains  similar  in  character  to  wiiftt  it 
was  up  to  the  time  of  the  passing  of  t^ 
Turnpike  Act.  If,  however,  the  hi^- 
way  is  so  altered  in  character  by^ 
trustees,  under  the  powers  conferred 
upon  them  by  the  Turnpike  Act^w^ 
destroy  what  was  the  old  highway,  tw 
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common  law  liability  is  put  an  end  to  bj 
operation  of  law.  (6eg.  v.  Barker. 
May,  1890.    C.  0.  JR.)    26. 

Compromise,    See  9ub  *'  Componnd- 


ing  Misdemeanours/ 

Corrupt  practices.    See  sub  "  Prac- 


tice. 


False  pretences.  See  sub  "  Practice. 
Joint  indictm,ent.      See  sub  "Evi 
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dence  and  Bape.' 

Libel — Material    averments.       See 


sub  "  Certiorari,'' 

Perjury.    See  sub  "  Perjury." 


Property  in  goods — Illegal  associor- 

tion.    See  sub  "  Practice." 

Removal  into  Queen's  Bench  Divi- 


sion— Costs.    See  sub  "  Practice." 

Infant. — Cwpacity  for  corwmitting  felony — 
Presumi,pt%on  of  law  —  Indictment  for 
vnlawfuUy  and  carnally  hrwwing  girl 
v/nder  thirteen — Criminal  Law  Amend- 
Act,  1885  (48  ife  49  Vict.  c.  69),  s.  4.  The 
Criminal  Law  Amendment  Act,  1885, 
has  not  altered  the  common  law  that  an 
infant  under  the  age  of  fourteen  years  is 
to  be  presumed  to  be  doli  inciwaa,  and 
cannot  therefore  be  convicted  oi  felony : 
Held,  thei*efore,  that  a  conviction  of  a 
lad  under  that  age  for  unlawfully  and 
carnally  knowing  a  girl  under  the  age  of 
thirteen  could  not  be  sustained.  (Beg. 
V.  Waite.    Aug.  1892.)    554. 

Costs  of  subpoena.  See  sub  "  Prac- 
tice." 


Parent  deprived  of  possession  of  child 

underfovrteen  by  fraudr— Fraud  jpraxitised 
on  mother  aiid  not  on  child — ^24  &  25  Vict, 
c.  100,  «.  56. — In  order  to  support  a  con- 
viction under  24  &  25  Yict.  c.  100,  s.  56, 
for  feloniously  and  unlawfully  by  fraud 
taking  away  a  child  under  the  age  of 
fourteen  years  with  intent  thereby  to 
deprive  the  father  of  such  child  of  its 
possession,  it  is  not  necessary  to  prove 
that  the  fraud,  by  means  of  which  pos- 
session of  the  child  was  obtained,  was 
practised  upon  the  child  itself.  Where, 
therefore,  a  prisoner  had  been  convicted 
upon  an  indictment  which  charged  her 
with  such  offence,  it  having  been  proved 
that  possession  of  the  child,  whicli  was 
of  the  age  of  eleven  weeks,  had  been 
obtained  by  means  of  a  fraud  practised 
upon  its  mother:  Held, that  thejprisoner 
bad  been  rightly  convicted.  Ihctum  of 
Smith,  J.  in  Beg.  v.  Barrett  (15  Cox  C.  C. 
658)  dissented  from.  (Beg  v.  Bellis. 
Jmie,  1893.    C.  0.  R.)    660. 


Infobmation. — Two  or  m,ore  offences.  See 
sub  "  Practice." 

Inland  Bbybntjb  Acts. — Trial  by  jwry. 
See  svh  **  Justices." 

Intimidation.  —  Exce'ption  in  respect  of 
seamen — Conspira>cy  and  Protection  of 
Property  Act,  1875  (38  &  39  Vict.  c.  86), 
ss.  7-16. — Sect.  16  of  the  Conspiracy  and 
Protection  of  Property  Act,  1875,  which 
provides  that  notning  in  the  Act  shall 
apply  to  seamen,  does  not  exempt  a 
person  who  is  not  a  seaman  from  being 
charged  with,  and  being  liable  to  punish- 
ment under  the  Act  for,  an  offence  com- 
mitted by  him  against  a  seaman.  (Ken- 
nedy V.  Cowie.  April,  1891.  Q.  B.  Div.) 
320. 

Meaning  of   term — Trade  tmion — 

Threat  to  cause  strike  unless  employer 
ceases  to  employ  worhnen  not  memhers — 
No  violence  to  person  or  property  threat- 
ened— Practice — Evidence  of  defendant 
— Conspira^cy  and  Protection  of  Property 
Act,  1875  (38  A  39  Vict,  c,  86),  s.  3 ;  s.  7, 
sub-sect.  1. — The  evidence  of  the  defen- 
dant in  proceeding  under  sect.  7  of  the 
Conspiracy  and  Protection  of  Property 
Act,  1875,  is  inadmissible.  miere, 
therefore,  evidence  which  had  been  given 
by  a  defendant  upon  a  charge  of  intimi- 
dation under  the  section  formed  part  of 
the  cTounds  upon  which  he  was  con- 
victed, the  conviction  was  quashed.  In 
order  to  support  a  charge  of  intimida- 
tion under  sect.  7  of  the  Conspiracy  and 
Protection  of  Property  Act,  1875,  it  is 
not  sufficient  to  prove  the  use  of  threats 
which  merely  caused  the  person  threat- 
ened to  fear  that  he  would  lose  the 
employment  he  was  in  at  the  time  the 
threats  were  made  use  of,  and  that  he 
would  be  unable  to  obtain  any  employ- 
ment subsequently.  Nor  is  it  sufficient 
to  prove  acts  of  coercion,  not  unlawful 
in  themselves,  the  effect  of  which  was  to 
cause  an  employer's  workmen  to  leave 
their  employment,  without  giving  the 
notice  required  by  their  contracts  with 
their  employer.  Qussre,  whether  in  order 
to  support  such  a  charge  the  intimidation 
must  not  amount  at  least  to  such  intimi- 
dation as  would  have  been  within  the 
repealed  enactment  contained  in  sub- 
sect.  2  of  sect.  1  of  the  Trade  Union 
Act,  1871,  namely,  intimidation  which 
would  justify  a  justice  of  the  peace  on 
complaint  made  to  him  to  bind  over 
the  person  intimidating  to  keep  the 
peace.  Beg.  v.  Druitt  (10  Cox  C.  C. 
692)  and  Beg.  v.  Bunn  (12  Cox  C.  C. 
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316)  dissented  from.  (Connor  v.  Kent ; 
Gibson  v.  Lawson;  Curran  ▼.  Trelea/ven, 
April,  1891.    Q.  B.  Div.)    354. 

Judicial    Tbibunal. —  Arbitrators.    See 
sub  "  Evidenpe." 

Justice. — Attempt  to  prevent  course  of.   See 
«t*6  "  Evidence." 

Justices  of  the  Peace. — Appeal — Special 
case — Service  of  application  to  state  case 
—  Summary  Jurisdiction  Act,  1879 
(42  &  43  VicL  c.  49),  s.  33— fifimmary 
Jurisdiction  Rules,  1886,  r.  18. — A  Court 
of  summary  jurisdiction,  composed  of 
five  justices,  having  convicted  the  appel- 
lant, an  application  in  writing  was  made 
to  two  of  the  justices  to  state  a  special 
case,  and  a  copy  of  such  application  was 
left  with  the  clerk  of  the  Court :  Held, 
that  the  application  to  the  two  justices 
was  not  an  application  to  the  Court 
within  the  meaning  of  the  Summary 
Jurisdiction  Act,  1§79,  s.  33,  and  the 
Summary  Jurisdiction  Rules,  1886,  r. 
18 ;  and  that  the  Court  had  therefore  no 
jurisdiction  to  hear  a  case  stated  by  the 
two  justices  to  whom  the  application 
had  been  made.  {Westm^ore,  app.  v. 
Paine,  resp.  Jan.  1891.  Q.  B.  Div.) 
244. 

Appeal  from  summuvry  cowoiction — 


Recognisance  entered  into  too  late — Costs 
of  appeal  —  Appellanfs   liability  for — 
Summary  Jwnsaiction  Act,  1879  (42  &  43 
Vict.  c.  49),  s.  31,  sub-sects.  2  and  3. — ^An 
appeal  from  a  summary  conviction  was 
dismissed  with  coste  by  the  Court  of 
Quarter  Sessions  on  the  ground  that  the 
Court  had  no  jurisdiction  to  entertain  it, 
as  the  apx>ellant  had  not  entered  into  a 
recognisance    within  three   days    after 
the  day  on  which  he    gave  notice    of 
appeal,  as  required  by  sect.  31,  sub-sect. 
(3)  of  the  Summary  Jurisdiction  Act, 
1879.     On  the  refusal  of  the  appellant 
to  par  the  costs  of  the  appeal  as  ordered, 
the  Cfourt  of  Quarter  Sessions  directed 
that  his  recognisance  should  be  estreated  : 
Held,  that  the  justices  were  right  in 
estreating  the  recognisance  on  non-pay- 
ment of  the  coste  of  the  appeal.    (Reg. 
V,     The     Justices     of    Glamorganshire. 
April,  1890.    Q.B.  Div.)    45. 

Appeal — Criminal   cause.     See  eub 

"  Practice." 

Dismissal    of  complaint.    See  sul) 


"  Assault." 


Disqualification    of— Bias — Sahnon 

Fishery  Act,  1865  (28  A  29  Vict.  c.  121), 


w.  27,  61.— Under  sect  27,  sab-sect  icrf 
the  Salmon  Fishery  Act,  1865,  the  Boud 
of  Conservators  of  a  fisherj  district  han 
power  within  their  district  to  do  certaiB 
things,  and  among  them  they  have  paw 
to  take  legal  proceedings  against  persons 
violating  the  provisions  of  the  §idiiKRi 
Fishery  Acte,  1861  and  1865,  and  b^ 
sect  61  of  the  Act  of  1865  it  is  proviikd 
for  as  follows :  "  No  justice  of  tie  petee 
shall  be  disqualified  from  HpaMn-ng  any 
case  arising  under  the  Salmon  f^shor 
Acts,  1861,  1865,  or  either  of  tbem,  br 
reason  of  his  being  a  conservator,  or  i 
member  of  a  board  of  conservatorB ; " 
and  the  same  section  also  provides  that 
"  no  justice  shall  be  entitled  to  hear  anj 
case  in  respect  of  any  offence  committed 
on  his  own  land."    A  justice  of  tiie  peace 
was  present  at  a  meeting  of  the  Board  ol 
Conservators  of  which  he  was  a  membe*. 
and  at  the  meeting  the  Board  miaoi- 
mously  passed  a  resolution  to  take  1»1 
proceedings  against  a  certain  personfor 
the  violation  of  certain  provisions  of  the 
Salmon  Fishery  Acts.    At  this  meeting 
of  the  Board  of  Conservators  the  justice 
in  question  was  present,  but   took  j^ 
further  part  than  by  voting  for  the  reso- 
lutions    directing    a    prosecution;    his 
name  appeared  as  having  been  present 
at  the  meeting  when  the  resolution  wm 
passed  authorising  the  prosecuidcn  to 
be  instituted.    The  justice  in  questicm 
subsequently  sat  with  other  justices  io 
hear  the  charge,  and  no  objection  was 
made  to  the  justice  hearing  the  charge. 
The  justices  who  tried  the  case  -were  not 
riparian  owners  of  the  land  in  que>tioQ. 
The  justices  convicted :  Held,  that  the 
conviction  must  be  quashed.     (Reg.  v. 
Col.   Henley  and  others.   Justices^  it.i 
and  Hutchins.    Jan.  1892.    Q.  B.  Div. 
518. 


See  also  sub  "Practice." 
Jurisdiction  —  Breach     of 


— ^ ~y  ^.wwvww   vw  wimv *ctf——jjjr ivino 

stage  coach  without  a  licence — Anpiica- 
tion  by  employer  of  driver  for  licence- 
Personal  application  of  drtver  require 
by  liceneing  committee— Refusal  ef  licence 
where  application  made  in  abecpice  of 
drivef^-Validity  of  committee's  require- 
ment  —  Llandud/no  Improvemeni  Act, 
lSB4!—Toum  Police  Causes  Act^  1847 
10  &  11  Fic<.  c.  89),  8.  47.— An  infonnji. 
tion  TOs  laid  by  an  inspector  against 
the  defendant  for  unlawfuUy  dii^ng  a 
stage  coach  without  having  obtaixuBd  a 
licence  from  the  Improvement  Ck>mmi»- 
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sioners  of  Llandudno.  Defendant  was 
in  ihe  employ  of  a  carriage  proprietor  as 
a  stage  coach  driver.  The  licensing  com- 
mittee appointed  bj  the  Commissioners 
passed  a  resolution  requiring  drivers 
who  desired  their  licences  renewed  to 
apply  to  the  committee  in  person.  The 
manager  of  the  said  carriage  proprietor 
appli^  to  the  licensing  committee  for  a 
renewal  of,  amongst  others,  the  defen- 
dant's licence.  The  committee  refused 
to  consider  any  application  unless  the 
applicants  attended  personally.  No 
complaint  was  made  against  the  defen- 
dant personally.  The  defendant  subse- 
(][uently  acted  as  a  driver  without  a 
hcence.  The  justices  held  that  the 
defendant  had  failed  to  obtain  a  licence 
in  consequence  of  the  committee  refusing 
to  hear  nis  application,  although  they 
had  no  complaint  against  him,  and  that 
under  those  circumstances  the  charge 
was  trivial,  and  they  accordingly  dis- 
missed it.  The  inspector  who  preferred 
the  charge  appealed:  Held,  that  the 
justices  were  wrong  and  should  have 
convicted,  for  there  had  been  a  breach 
of  the  law,  and  that  the  Commissioners 
had  a  right  to  insist  on  the  personal 
attendance  of  the  applicants,  the  posses- 
sion of  a  driver's  licence  being  a  per- 
sonal privilege.  Case  remitted.  {Banton 
V.  Domes.    Dec.  1891.    Q.  B.  Div.)   469. 

JurUdicUon  —  Disorderly  hausea — 


SumimcMry  proceedings  —  Warrant  for 
arrest  of  person  accused — ^25  Oeo.  2,  c.  36, 
ss.  5,  6,  and  7 — 58  Oeo.  3,  c.  70,  «.  7 — 
8um/maru  JiMrisdiction  Act,  1848  (11  &  12 
Vict  c.  43),  s.  2 — Criminal  Law  Amend- 
ment  Act  1885  (48  &  49  Vict  c.  69),  «.  13. 
— The  provisions  contained  in  sects.  5  & 
6  of  the  Act  of  25  Geo.  2,  c.  36,  which 
provide  that  a  warrant  shall  be  issued 
lor  the  arrest  of  a  person  accused,  on 
notice  ffiven  by  two  inhabitants  to  a 
constable,  of  keeping  a  disorderly  house, 
apply  to  a  prosecution  by  summary  pro- 
ceedings, under  sect.  13  of  the  Crimmal 
Law  Amendment  Act,  1885  (48  &  4Q 
Yict.  c.  69),  of  a  person  accused  of  keep- 
ing a  brothel ;  and,  therefore,  in  such  a 
case,  if  an  application  for  a  warrant  is 
made  in  accordance  with  52  Greo.  2, 
c.  36,  a  magistate  is  bound  to  grant  it. 
{Reg,  V.  Newton.  April,  1892.  Q.  B. 
Div.)    530. 

Jii/risdiction — Illegal  isstie  of  swn- 


(11  &  12  Vict.  c.  43,  s.  1)— fifoZe  of  Food 
and  Drugs  Acts,  1875  and  1879  {dSAS9 
Vict.  e.  63,  ss.  6, 20;  42  A  43  Vict  c.  30, 
8. 10). — ^An  information  having  been  laid 
before  two  justices  against  the  appellant 
imder  the  Sale  of  Food  and  Drugs  Acts, 
1875  and  1879,  with  reference  to  the  sale 
of  a  quantity  of  new  milk  on  the  20th 
day  of  September,  no  summons  was 
issued  by  such  justices,  but  subsequently 
a  summons  returnable  upon  the  23rd 
day  of  October  was  issued  by  a  justice 
who  had  not  heard  the  information.  The 
appellant  appeared  and  objected  that 
the  justices  had  no  jurisdiction,  as  the 
summons  had  been  illegally  issued,  but 
the  objection  was  overruled,  upon  the 
ground  that,  as  the  appellant  had 
appeared,  it  was  immaterial  that  the 
summons  had  not  been  properly  issued : 
Held,  that  the  summons  was  not  le»iily 
issued,  and  that  the  appearance  of  the 
appellant  before  the  justices  did  not 

five  them  jurisdiction,  as  the  Sale  of 
ood  and  Drugs  Act,  1879  (42  &  43  Vict, 
c.  30),  s.  10,  requires  that  the  summons 
shall  be  served  within  twenty-eight  days 
from  the  time  of  the  purchase  of  the 
article  in  question,  and  the  appellant 
had  not  appeared  until  more  than 
twenty-eight  days  had  expired  since  the 
alleged  offence  had  been  committed. 
{DuBon,  app.  v.  WeUs,  resp.  May, 
Q.  B.Div.)    48. 


Jurisdiction — Right  to  claim  trial  by 


mons — Appearance  by  accused — Objection 
to  jurisdiction — Waiver  of  illegality — 
Conviction — Limit  of  time--^ervis'sAct 


jv/ry — Person  svmi/moned  before  court  of 
summary  jurisdiction — Fine  of  1001.  iwr- 
posed  by  statute  for  offence — Brewer  for 
sale — Offence  of  making  untrue  entry  in 
booh — Right  cj^  person  charged  with  such 
offence  to  claim  trial  by  jury — Inland 
Revenue  Act,  1880  (43  A  44  Vict  c.  20), 
s.  20 — Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict  c.  49),  ss.  17,  53.— Sect.  17 
of  the  Summary  Jurisdiction  Act,  1879, 
provides  that  a  person  charged  before  a 
Court  of  summary  jurisdiction  "  with  an 
offence  in  respect  of  the  commission  of 
which  an  offender  is  liable  on  summary 
conviction  to  be  imprisoned  for  a  term 
exceeding  three  months,"  may  claim  to 
be  tried  by  a  jury ;  and  sect.  53  provides 
that  where  the  sum  adjudged  by  convic- 
tion imder  any  of  the  statutes  relating 
to  the  Revenue  to  be  paid  exceeds  50Z., 
the  Court  may,  in  demult  of  sufficient 
distress,  imprison  for  a  term  exceeding 
three  months,  but  not  exceeding  six 
months.  Sect.  20  of  the  Inland  Revenue 
Act,  1880,  imposes  a  fine  of  1002.  for 
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eYOTT  oontrayention  of  the  sectdon, 
which  provides  that  a  brewer  for  sale 
shall  {inter  alia)  enter  in  a  book  kept 
for  that  purpose  the  quantity  of  malt 
which  he  intends  to  use  in  his  nert 
brewing,  and  shaU  not  make  in  such 
book  any  entry  which  is  untrue :  Held, 
that  a  person  who  is  summoned  under 
sect.  20  of  the  Inland  Revenue  Act, 
1880,  before  a  court  of  summary  juris- 
diction, for  making  in  this  book  an  xm- 
true  entry,  has  not  the  right,  under 
sect.  17  of  the  Summary  «furisdiction 
Act,  1879,  to  demand  to  be  tried  by  a 
jury,  but  that  such  person  may  be  tried 
by  the  justices  without  a  jury.  (Ca/rle, 
app.  Y.  Elkington,  resp.  May,  1892. 
Q.  B.  Div.)    567. 

Justices  of  the  Pbacb.  —  Jurisdiction 
— Statutory  direction  to  provide  and 
fix  weights  and  scales  in  oaleer^s  shop 
—  Absence  of  penalty  —  Proceedings 
for  breach  not  cogmsdble  in  Court 
of  sunwiary  jurisdiction — 3  Geo.  4,  c.  cm., 
8.  S'-e  &  7  Will,  4,  c.  37,  8,  6.  — 
Sect.  8  of  3  Qeo.  4,  c.  cvi.  (and  therefore 
sect.  6  of  6  &  7  Will.  4,  c.  37,  which  is  in 
the  same  terms),  though  directing  that 
every  baker,  &c.,  shall  fix  in  his  shop 
proper  weights  and  scales,  <&c.,  does  not 
provide  a  penalty  for  the  breach  of  this 
duty,  whicn  therefore  does  not  constitute 
an  offence  co^isable  by  a  Court  of  sum- 
mary jurisdiction.  {Beg.  v.  Horace 
8muh,  ijsq.j  and  the  Aerated  Bread  Com- 
pany.   Jan.  1894.    Q.  B.  Div.)    735. 

Jurisdiction — 8v/m/m>ons   for  libel — 

Bower  to  adjourn  when  civil  proceedings 
pending  between  other  parties  arising  out 
of  same  vnatter — What  is  exercise  of  dis- 
cretion.— ^A  magistrate  cannot  consider 
judicially,  as  ground  for  adjourning  a 
summons  for  libel,  pending  civil  pro- 
ceedings between  different  parties  for  a 
different  libel,  though  arising  out  of  the 
same  matters.  {Beg.  v.  Evans  and  others. 
March,  1890.    Q.  B.  Div.)    81. 

Jv/risdiction  —  Two    informations  — 


Conviction  on  fi/rst  information  upon 
evidence  of  second — ^20  &  21  Vict.  c.  43 — 
Indecent  Advertisements  Act,  1889  (52  &  53 
Vict.  c.  18),  ss.  3  and  4—11  &  12  Vict, 
c.  43,  s.  1(3. — Justices  having  heard  an 
information  preferred  against  the  appel- 
lant under  sect.  4  oi  the  Indecent 
Advertisements  Act,  1889,  did  not  acquit 
or  convict  the  appellant,  but  proceeded 
to  hear  a  second  information  against  the 
appellant  under  sect.  3  of  the  Indecent 
Advertisements  Act,  1889,  and  having 


heard  the  evidence  against  the  ai^eOant 
upon  the  second  information  under 
sect.  3,  they  convicted  the  appellant  a 
the  first  in£>rmation  under  sect.  4 :  Held, 
that  the  magistrates,  haTing  heard  en- 
dence  upon  one  information,  and  re- 
serving their  decision  nntil  they  beard 
the  evidence  upon  the  second  infonm- 
tion,  and  then  convicting^  on  the  first, 
their  conviction  could  not  be  supported. 
That  each  case  must  stand  upon  its  own 
merits,  and  must  be  deoidea  upon  tbe 
evidence  given  in  it  alone.  {HamiUon  t. 
Walker.    May,  1892.    Q.  B.  Div.)  539. 

Jurisdiction.  See  also  8ub  **  Practice.'' 


and  sub  "Sale  of  Food  and  Drags 
Acts,"  "Highway,"  "Bastardy."  "Mer- 
chandise  Marks  Act,"  and  "  Weights 
and  Measures." 

Mandamus — Declining  juriedidifm 


— One  8wmm>ons  disposed  of — Befusal  ts 
hear  apj^lication  for  second  summoM— 
Continuing  offence.  —  A  oompany  ipere 
bound  under  an  Act  of  Partiament  to 
construct  a  certain  reservoir  by  a  certun 
date,  the  26th  Nov.  1875,  and  were  liable 
to  a  penalty  for  every  week  during  which 
it  should  remain  uncompleted  after  that 
date.  A  summons  was  taken  out  by  the 
present  prosecutor  in  1880  to  reoover 
penalties  under  the  Act,  which  summoBB 
was  dismissed  bv  the  jostices  on  tiie 
ground  that  the  alleged  offence  had  bees 
completed  more  than  six  months  bef(»e 
the  date  of  the  summons,  and  that  the 
claim  was  barred  by  sect.  11  of  11  &  12 
Yict.  c.  43.  In  May,  1890,  the  reservoit* 
being  still  uncompleted,  an  application 
was  made  by  the  prosecutor  for  another 
summons  for  penalties,  the  prosecutor 
alleging  that  the  offence  was  a  continiiii^ 
offence ;  but  the  justices  refused  to  hear 
this  application,  on  the  ground  that  the 
matter  had  been  already  dealt^with,  and 
that  they  had  no  jurisdiction:  Held, 
that,  as  the  justices  in  refusing  to  hear 
the  application  had  in  effect  declined 
jurisdiction,  a  mandamus  ought  te  go 
directing  them  to  hear  and  determine 
whether,  under  the  circumstances,  a 
summons  ought  now  to  issue.  (Beg.  v. 
Colonel  Byrde  and  others.  Justices,  €mi 
the  Bontypool  Cros  Company.  Nov.  1890. 
Q.  B.  Div.)    187. 

Police   rate.      See  svh    "  County 


Council." 


Practice — Appeal  to  quarter  sessions 

— Conditions  ana  regulations  of  appeal 
— Deposit  in  lieu  of  recognisance — Proper 
Cowrt  to  fiM  deposit — "  Court  of  sum- 
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fnary  jwriadicHon  before  wham  appellcmt 
cMopears  to  enter  into  recognisance^^ — 
meaning  of — Summary  Jwrisdiction  Act, 
1879  (42  <§  43  Vict  c.  &),  s.  31,  aub-eects. 
2,  3. — By  sect.  31,  snb-sect.  2,  of  the 
Sammary  Jurisdictioii  Act,  1879,  an 
appellant,  appealing  to  a  Court  of  quarter 
sessions  from  a  decision  of  a  Court  of 
summary  jurisdiction,  is  required  to  give 
within  seven  days  after  the  decision  a 
notice  of  appeal  in  writing,  stating  the 
general  grounds  of  appeal ;  and  by  sub- 
sect.  3  the  appellant,  within  three  days 
after  notice  of  appeal,  must  enter  into  a 
recognisance  before  a  Court  of  summary 
jurisdiction,  or  the  appellant  may,  u 
**the  court  of  summary  jurisdiction 
before  whom  the  appellsmt  appears  to 
enter  into  a  recognisance "  thinJc  it  ex- 

Sedient,  give  such  security  by  way  of 
eposit  as  "  that  court  deem  sufficient." 
On  the  same  day  on  which  the  decision 
of  a  Court  of  summary  jurisdiction  was 
given,  the  appellant  gave  a  verbal  notice 
of  appeal,  and  the  Court  allowed  the 
appellant  to  make  a  deposit  in  lieu  of  a 
recognisance,  and  fised  the  amount  of 
such  deposit,  and  three  days  afterwards 
the  appellant  gave  a  written  notice  of 
appeal.  The  Court  of  Quarter  Sessions 
declined  to  hear  the  appeal  on  the 
ground  that  the  regulations  of  sect.  31 
had  not  been  comphed  with  :  Held,  that 
the  Court  which  nad  decided  the  case, 
not  having  had  the  notice  of  appeal  and 
the  ^oimds  of  appeal  before  it,  was  not 
the  Court  of  simmiarT  jurisdiction  which 
had  power  to  take  tne  recognisance  or 
fix  the  deposit  within  sub-sect.  3 ;  and 
that,  as  the  wrong  Court  had  fixed  the 
deposit,  the  conditions  and  regulations 
of  the  section  had  not  been  complied 
with  by  the  appellant,  and  that,  there- 
fore, the  quarter  sessions  were  right  in 
refusing  to  hear  the  appeal.  (Sea.  v. 
The  Jvstices  of  Anglesey,  May,  1892. 
Q.  B.  Div.)    5^. 


Practice — Appeal  to  quarter  sessions 


against  conviction  —  Notice  of  appeal 
addressed  to  clerk  of  justices — 8um/mary 
Jv/risdiction  Act,  1879  (42  A  43  Vict, 
c.  49),  s.  31,  siib'Sect.  2. — A  rule  nisi 
for  a  mandamus  was  obtained  calling 
upon  the  magistrates  at  quarter  sessions 
to  hear  an  appeal  against  a  conviction. 
The  magistrate  at  quarter  sessions 
having  refused  to  hear  the  appeal 
because  the  notice  of  appeal  was  ad- 
dressed to  the  clerk  of  the  Court  of  sum- 
mary   jurisdiction,    and    not     to    the 


justices  from  whose  decision  the  appeal 
was  brought :  Held,  that  the  notice  was 
sufficient,  and  need  not  be  addressed  to 
the  justices  from  whose  decision  the 
appeal  was  brought.  {Beg,  v.  The  Jus- 
tices of  Essex ;  Six  parte  Starh.  Feb. 
1892.    Q.  B.Div.)    521. 


Practice — SummuMry  jv/risdiction — 


Swrwmary  trial  of  adult  with  consent- 
Conviction — Appeal  to  quarter  sessions — 
Bdght  of  convicted  person  to  appeal — 
Sum/mary  Jwrisdiction  Act,  1879  (&A4S 
Vict,  c.  49),  ss,  12,  19.— Where  an  adult 
person,  who  is  charged  before  a  Court  of 
summary  jurisdiction  with  an  indictable 
offence,  consents  to  be  dealt  with  sum- 
marily under  sect.  12  of  the  Summai^ 
Jurisdiction  Act,  1879,  and  is  so  dealt 
with  and  convicted,  then  such  person 
has  no  right  of  appeal,  under  sect.  19  of 
the  Act,  to  a  Court  of  quarter  sessions, 
inasmuch  as  sect.  19  only  gives  a  right 
of  appeal  in  case  of  a  conviction  "  in 
pursuance  of  any  Act,  whether  past  or 
future,"  which  does  not  include  a  con- 
viction under  this  Act  itself.  {Bea,  v. 
Justices  of  London;  Ex  parte  Lambert. 
Feb.  1892.    Q.  B.  Div.)    626. 

Special    case—A^eal — Question  of 

law.    See  sub  "  Practice." 

Labceny. — Letters  in  cou/rse  of  transmis- 
sion through  post — Inducing  postman  to 
hand  over  tetters  addressea  to  other 
persons — Accessory  before  the  fact  of  theft 
by  postman — ^24  &  25  Vict.  c.  94,  «.  1. — ^A 
person  who  without  authority  induces  a 
servant  of  the  Postmaster- General  to 
hand  over  to  him  and  so  receives  letters 
addressed  to  persons  other  than  himself, 
which  came  into  the  possession  of  such 
servant  in  the  coui*se  of  their  trans- 
mission through  the  post,  is  guilty  of 
larceny  of  the  letters  so  received,  either 
at  common  law  as  a  principal  in  the 
commission  of  the  larceny  by  the  servant, 
or,  under  24  &  25  Yict.  c.  94,  s.  1,  as  an 
accessory  before  the  fact  of  such  larceny. 
(Beg.  V.  James.    Feb.  1890.    C.  C.  R.)  24. 


By  bailee.     See  sub  "  Extradition." 

By  trick — Purse  trick — Pretence  of 

dropping  several  shillings  into  purse — 
Shilling  obtained  in  exchange  for  purse 
and  its  supposed  contents. — In  support 
of  an  indictment  for  the  larceny  of  three 
shillings  and  sixpence  it  was  proved  that 
the  prisoner  had  obtained  possession  of 
a  shilling,  and  then  of  a  half-crown, 
from  the  prosecutor  by  means  of  what 
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INDBX. 


is  known  as  the  purse  triok.  That  is  to 
say,  he  had  induced  the  prosecutor  to 
give  him  a  shilling  for  a  purse,  into 
which  he  had  dropped  three  coins,  by 
first  showing  the  prosecutor  three  shil- 
lings, and  then  making  it  appear  as  if  he 
had  dropped  them  into  the  purse.  In 
the  same  waj  he  had  induced  the  prose- 
cutor to  give  him  a  half-crown  for  a 
purse  into  which  he  had  made  it  appear 
that  he  had  dropped  two  half-crowns. 
Having  been  convicted  of  obtaining  the 
money  by  means  of  a  trick,  upon  a  case 
reserved  for  the  opinion  of  ttds  Court : 
Held,  that  the  prosecutor  having  parted 
with  the  property  in  his  shilling  and 
half-crown  in  exchange  for  the  purses 
and  their  contents,  3ie  prisoner  had 
been  guilty,  if  at  all,  of  obtaining  the 
coins  oy  means  of  a  false  pretence,  and 
could  not  be  convicted  of  larceny.  {Beg, 
V.  Solomoru.    May,  1890.    0.  0.  R.)    93. 

Larceny. — By  trick — Sale  of  horse — Pay- 
ment of  deposit — Agreement  to  pay  balance 
ofpurcha^e-m^oney  on  delivery  of  horse — 
Deposit  received  with  intention  not  to 
deliver  horse, — In  support  of  an  indict- 
ment charging  a  prisoner  with  the  larceny 
of  the  sum  of  8l.  it  was  proved  that  he 
had  at  a  fair  agreed  to  sell  to  the  pro- 
secutor a  horse  for  23Z.,  that  the  prose- 
cutor had  paid  the  prisoner  the  sum  of 
82.,  and  had  executed  an  agreement  to 
pay  the  balance  of  152.  upon  delivery  of 
the  horse.  At  the  time  tne  8Z.  was  paid 
the  prosecutor  never  expected  its  return, 
but  expected  to  have  the  horse  delivered 
to  him.  The  horse  not  having  been  de- 
livered, however,  and  the  circumstances 
attending  its  removal  from  the  fair  by 
the  prisoner  being  such  as  to  satisfy  the 
jury  that  the  prisoner  never  intended  when 
he  received  tne  %l.  to  deliver  the  horse  to 
the  prosecutor,  the  prisoner  was  found 
guilty  of  the  larceny  of  that  sum.  Upon 
a  case  reserved  for  the  consideration  of 
this  Court :  Held,  that  the  prosecutor  had 
under  the  circumstances  parted  with  the 
possession  only  of  the  money  and  not 
with  the  property  in  it,  and  that  there- 
fore the  prisoner  had  been  rightly  con- 
victed of  its  larceeny.  (Reg,  v.  Bussett, 
May,  1892.    C.  C.  R.)    534. 

Growing    grass  —  Abandonment  of 

possession  by  trespasser, — A  trespasser 
entered  the  close  of  another  and  cut 
growing  grass,  and  three  days  subse- 
quently returned  and  carried  it  away  for 
his  own  use.  For  these  acts  he  was 
indicted  for  larceny  at  common   law, 


tried,  and  convicted.  Upon  a  case  re- 
served at  the  trial :  Held,  by  the  Cant 
for  Crown  Cases  Reserved  (Palles,  C^ 
dissentiente),  that  the  conviction  w«b 
good.  Beg,  v.  TounUey  a2  Gox  C.  C 
59;  24  L.  T.  Rep.  N.  S.  517  ;  L.  R^  1 
C.  C.  R.  315;  40  L.  J.  144,  IL  C;  19 
W.  R.  725)  and  Beg.  v.  Fetch  (14  Cox 
C.  C.  116;  33  L.  T.  Rep.  N.  S.  788)  &■ 
tinguished.  (Beg,  v.  Edward  Foley. 
Nov.  1889.    C.  C.  R.  Ir.)     142. 


Security  for  the  paymeni  of  motuy 


— BiU  of  exchange  complete  except  at  bs 
signature  of  drawer — Acceptance  pfbiB 
of  exchange — Bill  handed  to  prieoner  is 
get  discounted  subject  to  directions  ni 
writing — Broker   or   a^ent — Ccnversiem 


contrary  to  directions  in  writtTig  of 
obtai7^ed  by  discounting  hiU — 24  3t  25 
Vict  c,  96,  s,  75—45  &  46  Vid,  c.  6L 
s.  18. — A  document  which  is  a  compli^ 
bill  of  exchange  in  all  reepecte  except 
that  of  the  signature  of  the  drawer  ■, 
when  in  the  hands  of  the  intended 
drawer,  a  valuable  security ;  and  is  also, 
by  virtue  of  sect.  18  of  the  BUU  d 
Exchange  Act  1882,  a  bill  of  exchange. 
Such  a  document  is  therefore  a  aeonntf 
for  the  payment  of  money  within  24  i 
25  Yict.  c.  96,  s.  75.  Whether  a  peracai 
intrusted  with  a  security  for  the  pay- 
ment of  money  with  a  direction  in 
writing  as  to  its  application,  or  as  to  the 
application  of  the  proceeds  thereof,  m 
so  intrusted  as  a  broker  or  agent  within 
the  meaning  of  24  &  25  Yict.  c.  96,  s.7§>, 
is  a  question  of  fact  for  the  juir ;  and 
the  mere  fact  Uiat  such  a  person  had  an 
interest  in  the  transaction  greater  than 
that  of  a  mere  agent  would  not  deprive 
him  of  his  capacity  as  agent.  (Meg.  t. 
Bowerman.    Nov.  1890.    C.O.  R.)     15L 

LiBBL. — Appeal,    See  suh  "  PractioeL'* 
Averments  in  indictment.    See  emk 


"  Certiorari." 

Justices^  jurisdiction — Adjoumment 

See  suh  **  Justices." 

LiOENBiNG  Acts. — Death  of  licence-holder 
—Minority  of  heirSS  &  36  Viet  c.  H 
8.  3. — ^It  is  not  necessaiy  that  the  heir 
of  a  licensed  person  who  dies  before  the 
expiration  of  his  licence  should  have 
attained  the  age  of  twenty-one  yean 
before  he  can  sell  intoxicating  liquors 
and  carry  on  the  business  of  the  licensed 
house  until  the  next  special  sessions 
without  incurring  the  penalties  imposed 
by  sect.  3  of  the  Licensing  Act,  1872. 
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{Rose  (app.)  v.   Frogley    [reap.).    May, 
1893.    Q.B.  Dir.)    685. 


— -*  **  Illegally  dealing  in  intoxicating 
liquor  '* — Buyer  and  seller  of  intoxicating 
liquor — Conviction  of  buyer — Licensing 
Act,  1874  (37  &  38  Vict.  c.  49),  «.  17.— 
The  respondent  was  found  on  unlicensed 
premises  to  be  buying  and  oonsuming 
intoxicating  liquor,  and  was  summoned 
before  the  stipendiary  magistrate  of 
Cardiff  for  being  found  in  a  house  in 
that  town  for  the  purpose  of  "  illegally 
dealing  in  intoxicating  liquor,"  contrary 
to  the  provisions  of  sect.  17  of  the 
Licensing  Act,  1874.  The  magistrate 
refused  to  convict  the  respondent  for 
beine  a  buyer,  holding  that  "  dealing  " 
could  only  be  by  the  seller:  Held,  that 
the  words  *'  illegally  dealing  "  in  intoxi* 
eating  liquor  must  be  read  to  include 
both  buyer  and  seller,  and  therefore  the 
magistiute  must  convict  the  respondent. 
{McKensie,  app.  v.  Bay,  resp.  Jan., 
Q.  B.Div.)     " 


1893. 


604. 


Proprietary  club — "  Sale  "  of  liquor 

by  proprietor  to  member — Excise  Acts  (6 
Geo.  4,  c.  81,  S.26;  4  AS  Will.  4,  c.  85, 
«.  17  ,■  23  Vict.  c.  27,  s.  19). — ^A  proprietary 
club  was  carried  on  by  a  limited  com- 
pany. At  the  beginning  of  the  book  of 
rules  it  was  stated  that,  the  club  being 
proprietary,  neither  the  committee  nor 
members  incur  any  liability  beyond 
their  annual  subscription  of  two  guineas, 
all  such  liability  devolving  on  the  com- 
pany. Under  the  rules  the  company 
had  theeok  management  of  the  dub, 
both  as  to  its  property  and  its  funds, 
and  all  the  drink  and  liquor  at  the  club 
belonged  to  the  company  and  not  to  the 
members,  and  all  profit  from  sales  of 
drink  and  other  articles  and  from  the 
carrying  on  of  the  club  went  to  the 
company.  The  club  was  under  the 
management  of  a  committee  of  members 
in  whom  was  vested  the  election  of  mem- 
bers. Under  one  of  the  rules  the  appel- 
lant, who  was  not  a  shareholder  in  the 
company,  was  elected  by  a  sub-com- 
mittee, as  honorary  member  pending 
inquiries,  and  this  rule  stated  that 
honoi'aTy  members  so  elected  should 
have,  pending  their  election  by  the  com- 
mittee, the  same  privileges  as  members. 
The  appellant  paid  his  subscription,  and 
was  then,  while  honorary  member,  sup- 
pHed  with  beer,  wine,  and  spirits,  for 
which  he  paid,  and  which  he  consumed 
on  the  premises.  The  appellant  was 
afterwards  rejected  as  a  member  and  his 
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subscription  returned.  The  company 
had  no  licence  for  the  sale  by  retail  of 
liquors  to  be  consumed  on  the  premises 
or  otherwise.  Held,  that,*  upon  the 
above  facts,  there  was  a  sale  by  the 
company  by  retail  of  the  beer,  wine,  and 
spirits  supplied  to  the  appellant,  witJbin 
the  meaning  of  the  Licensing  Acts,  and 
that  a  licence  to  the  company  to  sell 
such  liquors  by  retail  was  neceasaiy. 
(Bowyer,  Officer  of  Inland  Revenue, 
app.  V.  The  Percy  Supper  Club  Limited, 
resps.    June,  1893.    Q.  B.  Div.)    669. 

Sale  by  retail  of  beer  to  be  consumed 


off  the  premises — Excise  licence — Sale  of 
beer  otherwise  than  in  casks  or  reputed 
quart  bottles  —  Sufficiency  of  quantity 
eold  at  same  time — Licensing  Act,  1872 
(SS  &  36  Vict,  c,  94),  m,  3  and  14— 
Inland  Revenue  Act,  1863  (26  &  27  Vict, 
c.  33),  8,  l^Beerhouse  Act,  1834  (4  <fe  5 
Will.  4,  c.  85),  s.  19—6  Geo.  4,  c.  81,  s.  2. 
— The  holder  of  an  excise  licence  under 
6  Geo.  4,  c.  81,  s.  2,  may  sell  beer  in 
casks  containing  not  less  than  four-and- 
a-half  gallons  or  in  not  less  quantity 
than  two  dozen  reputed  quart  bottles 
at  one  time.  A  nolder  of  a  licence 
under  this  Act  sold  beer  in  pint  and 
half-pint  bottles,  but  the  quantity  so 
sold  at  one  time  was  not  less  than  that 
contained  in  a  cask  of  four-and-a-half 
gallons  or  in  two  dozen  reputed  quart 
bottles.  He  was  convicted  under  sect.  3 
of  the  Licensing  Act,  1872,  of  having 
sold  beer  by  retail  without  a  licence. 
On  appeal — Held,  that  the  quantity  sold 
at  one  time  was  the  test  of  a  sale  of 
beer  by  retail,  and  that  therefore  the 
conviction  was  wrong.  (Fairdough  v. 
RobeHs,    Feb.,  1890,    Q.  B.  Div.)     101. 

Sale  of  intoxicating  liquor — Marked 


h 


measure — Sale  in  mug  holding  specific 
quantity  —  Demand  by  customer  for 
specific  quantity — No  Imperial  standard 
equivalent — Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  8.  8. — It  is  provided  by  the 
Licensing  Act,  1872  (35  &  36  Yict.  c.  94), 
B.  8,  that  "every  person  shall  sell  all 
intoxicating  lic^uor  which  is  sold  by 
retail,  and  not  m  cask  or  bottle,  and  is 
not  sold  in  a  quantity  less  than  half -a- 
pint,  in  measures  marked  according  to 
the  Imperial  standards.  Every  person 
who  actis  in  contravention  of  this  section 
shall  be  liable  to  a  penalty.  .  .  ." 
The  appellant,  a  publican,  at  the  request 
of  a  customer,  served  him  with  a  "  blue  " 
of  beer  ;  a  "  blue  "  being  well  known  in 
the  locality  as  being  a  vessel  of  a  x>arti- 
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cular  ehapeand  ^ont;uiiinfl;  about  a  tMrd 
of  a  quart.  The  appelLint  drew  the 
beer  direct  into  the  "  Dlue  "  and  not  into 
a  meadnre  marked  according  to  the 
Imperial  standard.  The  appelhint  wa<» 
convicted  under  the  al)Ove  section.  Ou 
bis  behalf  it  wa8  contended  that,  as  the 
customer  had  asked  for  beer  in  a  quan- 
tity for  which  there  was  no  Imperial 
standard  measure,  the  appellant  was  not 
guilty  of  an  offence  under  sect.  8 : 
Held,  tliut,  as  the  beer  was  not  sold  in  a 
measure  marked  as  required  by  the 
statute,  the  conviction  was  right.  {Pavne, 
V.     Thomas,    resp.      Oct.,    1890. 


app. 


Div.)    212. 


Licensing  Acts. — Sale  of  liquor  during 
prohibited  hours — Bond  fide  traveUer^who 
it  —  LiccMing  Act,  1874  (37  &  38  Vici. 
c.  49),  88,  9,  10. — The  proper  test  of  a 
person  being  a  bond  fide  traveller  within 
the  meaning  of  sect.  10  of  the  Licensing 
Act,  1874,  is  whether  the  main  object  (5 
his  journey  was  either  for  business  or 
pleasure,  or  whether  it  was  undertaken 
with  the  purpose  of  obtaining  drink. 
The  appelhint,  a  licensed  victualler  at 
Little  Houghton,  a  village  three  and  a 
half  miles  from  Northampton,  was  con- 
victed by  the  mii  gist  rates  of  North- 
ampton under  sect.  9  of  the  Licensing 
Act,  1874,  of  sellinff  intoxicating  liquor 
during  prohibited  nours  on  Sunday  to 
persons  who  were  not  bon*i  fide  tra* 
vellers  within  sect.  10.  The  evidence 
showed  that  the  back  yard  of  the  defen- 
dant's premises  was  fitted  up  with  tables 
and  benches,  and  that  two  extra  waiters 
were  employed  to  attend  to  the  Sunday 
customers.  There  were  131  persons  on 
the  premises,  most  of  whom  were  known 
to  the  defendant  as  artisans  from  North- 
ampton. They  were  served  only  once 
with  beer,  and  with  ho  more  than  a 
pint  each.  After  being  served  they  de- 
parted in  an  orderly  manner,  and  nearly 
all  walked  back  to  Northampton  without 
going  furthe".  The  defendant  before 
serving  them  asked  them  where  they 
came  from  and  where  they  lodged  the 
preceding  night:  Held  (Cave,  J.  dis- 
senting), that  there  was  sufficient  evi- 
dence on  which  the  magistrates  m'ght 
fin'',  as  they  did,  that  the  main  object  of 
the  purchasers  in  walking  from  North- 
ampton to  Little  Houghton  was  to 
obtain  drink,  and  that  they  were  there- 
fore not  bond  fide  travellers  within  the 
meaning  of  sect.  10:  Held  also,  that 
there  was  sufficient  evidence  to  justify 


the  magistrates  in  finding  that  ibtk- 
f endant  did  not  truly  beHeve  them  te  be 
5<ma^e  travellers.  {PettnT. 
Feb.,  1893.    Q.  B.  Div.)     615. 

Local  Goyebnmbnt  Act,   1888.— 1 
rates.    See  sub  *"  CountT-  CkmndL^ 

LoTTBBT. — See  "  Gannng/' 

Ma-NDAMUS. — Jutiices  declining  jmnstk- 
tion.  See  8ub  "Justioes  and  n^ 
*'  Practice.'' 

Manslaughteb. — Moral  ohligaHon  oi 
legal  duty — Neglect  of  legal  duiy—Ihi^ 
to  assist  sick  and  helpless  person  JSqr 
leet  to  supply  food  and  -medicine^—lk 
moral  obligation  to  assist  a  aiek  td 
helpless  ^rson  imposes  a  legal  d^ 
not  to  withhold  such  assistance,  asd 
consequently  a  person  who  wilfifT 
neglects  to  enable  a  sick  penon  ti 
obtain  such  food  and  medicine  ai  laf 
be  necessary  to  sustain  life,  is  gniltf  d| 
manslaughter.  A  woman  who  5i^ 
alone  with  her  sick  and  helpless  ai£ 
neglected  to  give  to  her  aunt  each  a«i^ 
'  ance  as  was  necessary  in  order  to  eoaUp 
her  to  obtain  food  and  medical  attesi- 
ance;  and  neglected  also  to  infotB 
persons  able  and  willing  to  give  sasHt- 
ance  of  her  aunt's  condition.  It  haw 
been  found  as  a  fact  that  her  negligeooe 
accelerated  her  aunt*s  death :  Hdi 
that  she  was  pix>perly  conTicted  of  osm- 
slaughter.  (Reg.v.Instan,  Feb.,  18^ 
C.  CTR.)    602, 

Plea    of    atUrefois     convict.     See 

"  Practice." 

Mabqabine  Act,  1887.— ".E»pas«rf^«fr 
by  retail** — Meaning  of  *' exposed ff 
sale**  —  Margarine  massed  otU  of  j»' 
chaser* s  sight— 60  &  51  Vid.  c.  29,  s.  S.- 
A  parcel  of  margarine  was  kept  bra 
retail  dealer  in  the  ordinary  coarse  d 
his  business  on  the  counter  of  his  shop 
behind  a  screen  where  it  was  not  visibfe 
to  and  could  not  be  seen  by  custooien 
unless  they  went  behind  the  ooonter. 
which  they  had  no  right,  and  were  ict 
allowed,  to  do.  Upon  a  customer  askiai 
to  be  served  with  "margarine*  tte 
shopkeeper  would  cut  the  required  p«^ 
tion  from  the  parcel  behind  the  acM 
and  deliver  it  to  such  customer  in  a 
paper  wrapper  duly  marked  with  thi 
word  "margarine"  as  required  by  tte 
Act:  Held,  tbat  the  parcel  ofmargari]K> 
Ijeing  invibible  to  customers,  was  sot 
"  exx)08ed  for  sale  "  within  sect^  6oi  i^ 
Margarine  Act,  1887,  and  so  did  »* 
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require  to  be  labelled,  the  words  "ex- 
posed for  sale  in  that  section  meaning 
'•  exposed  '*  to  the  Tiew  of  a  purchaser. 
( Crane  y.  Latorance,  June,  1890.  Q.  B. 
Div.)    135. 

Markets  and  Faibb. — Penalty  for  selling 
tollable  articles  oviside  market — **  Pre- 
scribed limits  " — Lease  by  borough  corpo- 
ration to  cattle  salesman — Establishment 
of  market  by  town  council  as  urban 
authority  —  Interference  with  "  rights^ 
powers,  and  privileges  " — 38  &  39  Vict. 
c.  55.  ss,  lee,  167  {PMic  Health  Act, 
1875;  10  Jt  11  Vict,  c.  14,  ss,  2  and  13 
{Markets  and  Fairs  Clauses  Act,  1847). — 
The  business  of  a  general  auctioneer  and 
cattle  salesman  was  carried  on  by  S. 
in  the  borough  of  Ipswich,  in  two  sale- 

Jrards  held  by  him  as  lessee  and  under- 
essee  respectively,  under  two  leases  from 
the  corporation  containing  express  cove- 
nants for  quiet  enjoyment.  In  December, 

1890,  the  corporation,  who  were  also  the 
urban  sanitary  authority,  opened,  under 
the  provisions  of  the  Public  Health  Act, 
1875,  and  the  Markets  and  Fairs  Glauses 
Act,  1847,  a  market  in  the  borough  with 
a  list  of  tolls  and  bye-laws.    In  March, 

1891,  S.  was  charged  under  sect.  13  of 
the  Markets  and  Fairs  Clauses  Act,  1847, 
at  the  borough  petty  sessions,  on  two 
separate  informations,  with  having  sold 
in  his  sale-yards,  outside  the  market- 
place, but  within  the  borough,  two 
Dullocks  and  two  horses,  for  which  toll 
was  authorised  to  be  taken  in  the  market, 
and  was  convicted  and  fined :  Held,  on 
a  case  stated,  that  the  conviction  was 
right;  that  the  corporation  could  not, 
for  their  own  benefit,  deprive  themselves 
as  urban  sanitary  authority  of  powers 
given  them  by  statute  to  be  exercised  for 
the  public  benefit;  that  S.  had  no  "  right, 
power,  or  privilege,"  within  the  proviso 
of  sect.  166  of  ^e  Public  Health  Act, 
1875 ;  and  that  the  limits  prescribed  in 
that  section  by  the  words  *'  within  their 
district  "  were  "  prescribed  limits  " 
within  the  meaning  of  sect.  13  of  the 
Markets  and  Fairs  Clauses  Act,  1847. 
{Spurlingt  app.  v.  Banioft,  resp.  June, 
1891.    Q.  B.Div.)    372. 

Fair,  meaning  of— -Occupier  allowing 

on  his  land  swings,  roundabouts,  and 
other  contrivances  for  amusement — No 
buying  or  selling  on  land — No  payment 
to  occupier  —  Walsall  Corporation  Act 
1890  (53  &  54  Vict  c.  cxxx.), «.  126.— Sect. 
126  of  the  Walsall  Corporation  Act,  1890, 
imposes  a  penalty  upon  any  occupier  of 
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land  within  the  borough  who  *'  holds  or 
permits  to  be  held  any  market  or  fair  " 
thereon,  without  the  licence  of  the  cor- 
poration. The  defendant,  being  the 
occupier  of  certain  land  within  the 
borough  of  Walsall,  on  certain  days  (one 
being  a  regular  fair  day),  without  the 
licence  of  the  corporation,  brought  on  to 
his  land  and  used  certain  swing  boats, 
roundabouts,  shooting  galleries,  and 
many  other  contrivances  ror  the  amuse- 
ment of  the  people.  These  contrivances 
were  the  property  of  different  persons, 
and  it  was  not  proved  that  such  persons 
made  any  payment  to  the  defen<uuit  for 
the  use  of  the  land,  or  that  there  was 
any  buying  or  selling  of  goods,  or  expos- 
ing the  same  for  sale  thereon.  The 
defendant  was  convicted  under  the  sec- 
tion of  permitting  the  holding  of  a 
"  fair"  on  his  land :  Held,  by  Bruce,  J., 
that  he  ought  not  to  have  been  con- 
victed, as  the  word  "  fair  "  in  the  section 
is  used  in  its  proper  sense  as  a  mart  or 
gathering  for  the  selling  of  goods,  and 
would  not  include  gatherings  where 
amusements  only  wero  provided:  Held, 
by  Lawrance,  J.,  that  the  defendant  was 
roperl;^  convicted,  as  the  word  "  fair  " 
as  a  wider  meaning  than  that  of  a  fair 
in  the  ordinary  sense  as  a  place  for  buy- 
ing and  selling,  and  that,  although  buying 
and  selling  are  the  chief  idea  in  the 
word,  yet  that  it  would  include  places 
where  amusements  of  the  kind  in  ques- 
tion were  provided,  although  there  was 
no  buying  and  selliniB^.  The  junior  judge 
(Bruce,  «r)  having  withdrawn  his  judg- 
ment, the  conviction  stood.  {Collins, 
app.  V.  Cooper,  resp.  Feb.,  1893. 
Q.  B.  Div.)    647. 

Mabbied  Woman  ^Maintenance  in  case 
OF  Desbbtion)  Act,  1886.  See  *'  Hus- 
band and  Wife." 

Masteb  and  Sebvant. —  Liability  for 
crim,inal  a^ts  of  servant.  See  sub 
"  Merchandise  Marks  Act,  1887." 

Matbimonial  Causes  Act,  1878. — Appeal. 
See  sub  "  Husband  and  Wife." 

Medical  Pbactitioneb.  —  Registered 
Licentiate  of  Society  of  Apothecaries, 
1885 — Pretending  to  be  M.D.,  physician, 
or  surgeon — Medical  Act,  1858  (21  A  22 
Vict.  c.  90),  s.  40. — A  medical  prac- 
titioner regibtered  as  Licentiate  of  Soc. 
Apoth.  Lond.  1885,  but  not  qualified  to 
be  registered  as  M.D.,  physician,  or  sur- 
geon, under  the  Medical  Act,  1858,  placed 
**  M.D."  after  his  name  on  vaccination 
certificates,  and  in  other  ways  described 
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himself  to  the  public  as  M.D.,  and  as 
**  physician  "  and  **  surgeon,"  in  some 
cases  with  the  foi'ther  addition  of 
"legally  i*egistered  practitioner":  Held, 
that  he  could  be  convicted  of  wilfully 
and  falsely  pretending  to  be  a  doctor  of 
medicine,  pnysician,  and  surgeon,  con- 
trary to  sect,  id  of  the  Medical  Act,  1858. 
{Beg.  V.  Baker  and  another,  Justices,  and 
Clarke.    Dec.,  1891.    Q.  B.  Div.)    575. 

Mbbchandise  Marks  Act,  1887  (50  A  51 
Vict.  c.  28),  8.  2,  8uh-8ect8.  (1)  and  (2), 
sect.  3,  sub-sect.  (1,  6)  —  FaUe  trade 
description  —  "  Intent  to  defraud  "  — 
Jurisdiction  of  magistrates.  —  A  gun- 
powder manufacturing  company  had 
contracted  with  Her  Majesty  s  Gfovem- 
ment  to  supply  5000  barrels  of  a  certain 
class  of  powder  known  in  the  trade  as 
B.  L.  G.  4.  There  were  no  stipulations 
in  the  contract  that  the  gunpowder 
should  be  of  the  company's  own  manu- 
facture, or  that  it  should  be  of  English 
manufacture.  The  company  l^ing 
unable,  through  no  fault  of  their  own, 
to  fulfil  their  contract,  imported  gun- 
powder from  Germany.  This  gun- 
powder— which  was  equal  in  quality  to, 
and  accurately  described  as,  R.  L.  G.  4 
— was,  on  its  receipt  by  the  company, 
taken  out  of  the  cylinders  in  which  it 
was  imported  and  which  were  labelled 
"  manufactured  in  Germany,"  and  was 
placed  and  supplied  to  the  Government 
in  barrels,  to  each  of  which  was  affixed 
the  following  label,  "  Gunpowder, 
1101b.  Chilworth  Gunpowder  Company 
Limited,  B.  L.  G.  4 " ;  which  was  the 
label  prescribed  by  the  Government. 
On  a  prosecution  being  instituted,  under 
the  Merchandise  Marks  Act,  1887,  against 
the  company  on  the  above  facts,  the 
magistrates  found  that  the  label  was  not 
a  "  false  trade  description "  within  the 
meaning  of  the  statute,  and  that  there 
had  heen.  no  "intent  to  defraud,"  and 
they  accordingly  dismissed  the  case : — 
Held,  on  appeal,  that  the  label  was  a 
"false  trade  description"  within  the 
meaning  of  sect.  2  of  the  Merchandise 
Marks  Act,  1887  (50  &  61  Yict.  c.  28), 
and  that  there  had  been  an  "  intent  to 
defraud,"  in  the  sense  of  an  intention  to 
mislead  the  purchaser,  and  that,  there- 
fore, the  magistrates  ought  to  have  con- 
victed. {Starcy  v.  The  Chilworth  Oun» 
fowder  Manufacturing  Company,  Dec, 
889.    Q.  B.Div.)    55. 

Trade  m^rle  or  description — Applica- 


of  invoice  with  the  goods — AdmiuihiSJit 
of  evidence  of  previous    trantaetiem*-' 
master  and  servant — Criminal  Zuikldf 
—Onusofproof—hQ&hl  Fief.  c28,t.i 
suh'Sect.  1  {d) ;  s.  3,  8vb»secL  1 ;  «.  5,  ni- 
sect  1  (d),  and  sub^seet.  3. — ^The  respce- 
dent  sold  and  caused  to  be  delivered  te 
the  appellant  six  casks  of  beer,  and  a: 
the  same  time  or  immediatelj  afterairdp 
delivered  to  him  an  invoice  descrileat: 
the  six  casks  as  barrels,  a  barrel  meamae. 
according  to  the  custom  of  ihe  iimk, 
thirty-six  gallons.  The  appellant,  fin&c 
that  the  measure  was  short,  prefenvd 
an  information  against  the  respoodcst 
for  unlawftdly  applying*  a  false  tnde 
description  contrary  to  me  Trade  Msifa 
Act,  1887.    The  justices  were  aatliM 
that  short  measure  had  been  deliTeiei 
but  refused  to  receive  evidence  of  pie^ 
vious  short  deliveries,  and   considered 
that  the  respondent  had  no  intentioB  to 
defraud.    Tbey  held  that   the  ddiray 
of  the  invoice  was  not  a  false  trade  4^ 
scription  within  the  Act,  and  <Httmi—wi 
the  information,  but  stated  a  caae :  HeU 
(remitting  the  case),  without  expresaac 
any  opinion  whether  the  jnstioes  o«gfai 
to  nave  convicted  or  not  on  the  evideaee 
before  them,  that  the  delivery  of  tfar 
invoice  with  the  goods  might,  nnder  tbe 
circumstances,   be  an  appliofttion  d  % 
false  trade  description  within  the  meu- 
ing  of  the  statute ;  that  the  jastioes  vm 
wrong  in  excluding  the  evidence  tendered 
as  to  previous  short  deliveriee;  and  that 
the  Old  law  that  a  master  is  not  liabk 
criminally  for  the  acts  of  his  servant  has 
not  been  altered  by  the  Merchan&e 
Marks  Act,  1887,  with  respect  to  oftenicei 
thereunder,  except  that  the  onus  is  placed 
on  the  defendant  of  showing  that  be 
acted  without  intent  to  defraud.     {Bwii 
y,  Lucas.    Jan.  24.    Q.B.DiT.)    248. 

Metbopolis  Management   Act. — Trait 
refuse.    See  sub  "  Practice." 

Metropolitan  Building  Acts. — Apptd 


tion  of  false  trade  description — Ihlivery 


Criminal  Tnaiter.    See  sub 

Metropolitan  Streets  Act,  1867. 
struction  of  highway.  See*tt6  **  Highway.' 

Mines. — Use  of 'naked  lights  in  coal 
Offence  a^/ainstAet — Liability  of** 
agents  and  manager"  —  Manayimf 
director  ajppointing  a  certificated  fnanager 
—  Liability  of  managing  director  as 
"  agent "  —  Reasonable  precatUions  b$ 
publishing  rules — Coal  Mines  MegtHaHem 
Act,  1887  (50  &  51  Viet.  c.  58),  ss.  49  (r.  8' 
and  50.— Sect  50  of    the  Coal  Mine* 
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Hegolation  Act,  1887,  provides  that, 
**  in  the  event  of  any  conti*avention  or 
non-compliance  with  any  of  the  general 
rules  ...  by  any  person  whomso- 
ever, the  owner,  agent,  and  manager, 
shall  each  be  guilty  of  an  offence  against 
this  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means,  by  publish- 
ing and  to  the  best  of  his  power  enforcing 
the  said  rules  as  regulations  for  the 
working  of  the  mine,  &c."  A  limited 
company  were  the  owners  of  a  coal 
mine  of  which  the  respondent  was  the 
managing  director ;  but  the  respondent 
did  not  interfere  with  the  actual  manage- 
ment of  the  mine  underground,  which 
was  left  in  the  hands  of  a  duly  certificated 
manager,  under  the  Coal  Mines  Regula- 
tion Act,  who  was  the  manager  of  the 
colliery,  and  was  in  charge  thereof.  The 
respondent,  as  managing  director,  occa- 
sionally visited  the  mine,  but  he  had  in 
no  way  interfered  with  the  manager  in 
his  duties,  though  he  had  authoiised  all 
necessary  expenditure  for  the  safety  and 
conduct  of  the  mine,  and  had  duly  pub- 
lished at  the  mine  the  rules  under  the 
Mines  Act  and  the  abstract  of  the  Act 
itself.  An  offence  having  been  com- 
mitted by  the  use  of  naked  lights  in  the 
mine  on  a  day  when  the  respondent  was 
not  at  the  mine :  Held,  (1)  that  the 
respondent,  as  managing  dii'ector,  was 
"agent"  of  the  mine  within  the  meaning 
of  the  Act,  and  was  legallv  responsible 
as  such;  but  (2)  that  he  had,  by  publish- 
ing and  to  the  best  of  his  power  enforcing 
the  rules  as  regulations  for  the  working 
of  the  mine,  ts^en  all  reasonable  means 
— within  sect.  50  of  the  Act — to  prevent 
such  contravention  of  the  rules,  and  was 
therefore  not  liable  to  be  convicted  for 
the  offence.  {Stokes,  Inspector  of  Mines, 
app.  v.  Checkland,  resp.  Feb.,  1893. 
Q.  B.Div.)    631. 


Working  shaft — Raising  of  ore  not 


commenced— -Necessity  for  guides  and 
means  of  signalling — Metalliferous  Mines 
Begtdation  Act,  1872  (35  <fe  36  Vict,  c,  77), 
s.  23,  sttb-sect  10. — The  respondents,  who 
had  completed  a  shaft  in  their  mine,  and 
were  driving  a  level  or  tunnel  from  the 
same,  but  had  not  commenced  to  raise 
up  any  ore  by  means  of  the  shaft,  had 
not  provided  guides,  nor  the  proper 
means  of  communicating  signals  from 
the  bottom  of  the  shaft  to  the  surface. 
An  information  was  laid  against  the 
respondents  under  the  Metalliferous 
Mines  Regulation  Act,   1872  (35  &  36 


Vict.  c.  77),  s.  23,  sub- sect.  10,  which 
enacts  that  every  working  shaft  of  a 
certain  depth  shall  be  provided  with 
guides  and  proper  means  of  signalling. 
The  justices  dismissed  the  information 
upon  the  ground  that,  as  no  ore  was 
bein^  raised  up  the  shaft,  it  was  not  a 
workmg  shaft  within  the  meaning  of  the 
Act:  ^ld,that  the  shaft  was  a  working 
shaft,  and  that  the  respondents  ought 
therefore  to  have  been  convicted.  {Foster, 
app.  V.  North  Hendre  Lead  Mining 
Company  Limited,  resps.  Oct.,  1890. 
Q.  B.Div.)    216. 

MiSDEMEANOUB. — Agreement  not  to  sue  for 
sums  misappropriated — Compromise  of 
indictment  for  nuisance.  See  sub 
"  Compounding  Misdemeanour." 

MiBSBP&EBENTATlON. — Veterinary  surgeon 
— Qualification — "  Veterinary  forge  " — 
Veterinary  Surgeons  Act,  1881  (44  &  45 
Vict.  c.  62),  s.  17.— The  Veterinary 
Surgeons  Act,  1881,  provides  that  any 
unqualified  person  who  takes  or  uses  the 
title  of  veterinary  surgeon  or  veterinary 
practitioner,  or  any  name,  title,  addi- 
tion, or  description  stating  that  he  is  a 
veterinary  surgeon  or  a  practitioner  of 
veterinary  surgery,  or  of  any  branch 
thereof,  or  is  especially  qualified  to 
practise  the  same,  shall  be  liable  to  a 
fine.  The  defendant,  who  was  not  a 
properly  qualified  veterinary  surgeon, 
carried  on  the  business  of  a  shoeing 
smith,  and  had  in  a  prominent  place  on 
his  business  premises  and  on  nis  bill- 
heads the  words,  "  J.  Robinson,  Veteri- 
nary Forge  '* :  Held,  that  the  defendant 
had  thei*eby  contravened  the  above  pro- 
vision, as  he  had  held  himself  out  as 
specially  qualified  to  practise  veterinary 
surgery.  {T?ie  Boy  at  College  of  Veteri- 
nary Surgeons  v.  Mohinson.  Feb.,  1892. 
Q.  B.Div.)    477. 

MuBDBR. — Dying  declarations.  See  suh 
"  Evidence  " ;  see  also  suh  "  Attempt  to 
Murder." 

Nuisance. — Projections  from  buildings — 
Metropolis — Articles  in  front  of  shop — 
Projection  and  obstruction — Liability  to 
penalty  in  respect  of  articles  so  hung  out 
— Michael  Angelo  Taylor's  Act  (57  Geo.  3, 
c.  xxix.,  8.  65) — Metropolis  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  s.  119.— 
Sect.  65  of  Michael  Angelo  Taylor's  Act 
enacts  that  if  any  x)erson  (within  the 
metropolis)  shall  hang  out  or  expose 
any  meat  or  offal  or  other  matter  or 
thing  from  any  house  belonging  to  or 
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occupied  by  him  over  any  part  of  the 
pavements  or  over  any  area  or  areas  of 
any  houses  or  other  buildings,  and  shall 
not  remove  the  same  when  required  to 
do  so,  he  shall  be  liable  to  a  penalty  of 
forty  shillings.  Sect.  119  of  the  Metro- 
polis Management  Act,  1855,  provides 
that  if  any  projection  or  obstruction 
placed  against  any  house  or  buildins 
shall  be  an  annoyance  in  consequence  of 
the  same  projecting  into  or  rendering 
less  commodious  the  passage  along  any 
street,  then  the  owner  or  occupier,  on 
refusing  to  remove  the  same,  shaU  be 
liable  to  a  penalty  of  five  pounds:  Held, 
that  sect.  119  of  the  later  Act  does  not 
repeal  the  provisions  of  sect.  65  of 
Michael  Angelo  Taylor's  Act  as  to 
hanging  articles  out  m  front  of  houses, 
which  provisions  are  still  in  force : — Held 
also,  that  the  oifence  is  committed  under 
sect.  65  of  the  earlier  Act  by  hanging 
articles  out  in  front  of  a  house,  whether 
such  articles  are  hung  out  over  highways 
or  not.  {Wyatt,  app.  v.  Gem$,  resp. 
June,  1893.    Q.  B.  Div.)    679. 

Oaths  Act,  1888. — Duty  of  judge.  See 
iuh  "  Evidence." 

OvEBSEEBS. — Breach    of  etatutory    duty.  ^ 
See  8ub  *'  Indictment. 

Otbtbbs. — Clo$e  time.  See  $ub  "Fishery 
-Acts." 

Pabliasxext — Privilege  from  committal. 
See  sub  "  Bankruptcy." 

Pebjubt. — Indictment  Evidence  in  sup- 
port of  averment  ambiguous. — The  aver- 
ment in  an  indictment  for  perjury  must 
be  proved  precisely.  In  an  indictment 
for  perjury  the  averment  stated  that 
the  prisoner  swore  he  saw  W.,  **  about 
fifteen  minutes  after  the  hour  of  eleven 
o*clock  in  the  forenoon  "  on  a  particular 
day,  whereas  it  was  proved  that  he  had 
sworn  that  he  saw  W.  about  a  quarter 
past  eleven  on  the  day  in  question,  but 
nad  not  sworn  as  to  whether  it  was  in 
the  forenoon  or  in  the  afternoon.  Held, 
that,  the  evidence  being  ambiguous,  the 
averment  in  the    indictment    was  not 

E roved.      (Beg.    v.    Bird.     Nov.,  1891, 
lay,  J.)    389. 

See     also     sub    "Evidence"    and 

"  Practice." 

Police  Rates. — Standing  Joint  Committee. 
See  sub  '*  County  Council." 

Political  Offeece.  —  Homicide.  See 
sub  '*  Extradition." 

Post. — Theft  of  letters.  See  sub  "  Larceny." 


Post  Office.  —  Unjust  scales.     See  ni 
**  Weights  and  Measures.  ~ 


» 


POUXDBBEACH. — Indictable 
seized  under  warrant 
and  placed  in  it 
cattle  from  field — ^It  is  an 
offence  toreacne  cattle  seized  nnda'A 
distresa-warrant  for  rent  and  intpoaDded 
in  an  inclosed  field.  (Reg.  r.  J&kM 
ButterfiM,  sen.,  and  John  BuiieifA 
jun.    Jan.,  1893.    Q.  B.)     596. 

Pbactice. — Appeal  —  Juriadieiitm  — "  Ov 
minal  cause  or  matter** — Order  to  titit 
nuisance — Befusal  to  state  a  ease — ^|f& 
cation  for  m^indam^us — Ptsblic  MtilA 
Act,  1875  (38  <&  39  VicL  c.  55),  m.  9L  H 
— Supreme  Court  of  Judicature  Act^  1§73 
(36  /37  Vict  c.  66),  s.  47.— The  refonl 
by  the  Queen's  Bench  DiTiaion  of  as 
order  nisi  for  a  mandafnue  to  a  raspi- 
trate  to  state  a  case  for  the  opinioB  d 
the  Court  upon  a  summona  under  sect  $1 
of  the  Public  Health  Act,  1875,  in  le^ed 
of  a  smoke  nuisance,  is  a  **  jodgraest 
of  the  High  Court  in  a  criminal  canae  or 
matter,"  within  the  meaning  of  sect  C 
of  the  Supreme  Court  of  Judicature  Act 
1873,  from  which  no  appeal  lies  to  tke 
Court  of  Appeal.  {Book  ▼.  Sdu^UU. 
July,  1891.    Ot.  of  App.)     303. 

Appeal    to    the  Court  of  A 


"  Criminal  cause  or  inatter  - — j 
for  mandamus  to  hear  aum^fnons  wmitr 
the  Weights  and  Meaturee  Act,  187^ 
(41  3t  42  Viet.  c.  49)— Discharge  of  rwk 
nisi  by  the  Queens  Bench  IMmsistt- 
Appeal— Judicature  Act,  1873,  s.  47.— 
The  defendants  granted  a  annunons  npm 
the  application  of  an  inmeotor,  under  tk 
Weights  and  Measures  Act,  1878,  aakaft 
a  person  alleged  to  have  false  weigfatB  ii 
his  possession,  but  subsequently  retari 
to  hear  it.  A  rule  nisi  was  gnirlrf 
against  them  by  the  Queen's  Bendi 
Division  for  a  mandamus  oomtaandoB^ 
them  to  hear  and  determine  the  warn- 
mons.  The  rule  was  afterwards  dis- 
charged. Upon  an  appeal  by  the  pnse- 
cutors  to  the  Court  of  Appeal  a  pre- 
liminary objection  was  raised  bjr  tk 
defendants  that  the  Court  had  no  jum- 
diction  to  hear  the  appeal : — Held,  ti»t 
this  was  an  appeal  from  a  judgment  in 
a  **  criminal  cause  or  matter,^  and  Uot 
by  sect.  47  of  the^  Judicature  Act^  1871 
the  Court  had  no  jurisdiction  to  hear  tte 
appeal.  {Beg.  v.  8tr  F,  Young  and  otken. 
Justices  of  the  County  of  London. 
Dec.,  1891.    Ct.  of  App.)    425. 
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Appeal — Court  of  Appeal — Jurisdie- 

Hon — Order  as  to  roof  of  buildings — 
Metropolitan  Building  Act,  1855  (18  &  19 
VicL  c.  122},  ss.  19,  45,  46,  and  47— 
•'  Criminal  cause  or  nuUter  ^^— Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  47.— W. 
was  summoned  before  a  metropolitan 
police  magistrate  for  having  covered  the 
roof  of  a  building  with  a  combustible 
material  contrary  to  the  provisions  of 
sect.  19  of  the  Metropolitan  Building 
Act,  1855,  and  for  not  liaving  complied 
with  a  notice  to  amend  the  defect.  The 
magistrate  held  that  the  material  was 
'*  incombustible  "  within  the  meaning  of 
the  Act,  and  refused  to  make  an  onier 
npon  W.,  but  stated  a  case  for  the 
opinion  of  the  Queen's  Bench  Division 
upon  that  question.  By  sect.  47  of  the 
Act,  if  the  magistrate  had  made  an 
order,  W.  would  have  been  liable  to  a 
penalty  for  every  day  that  he  n^lected 
to  comply  therewith.  The  Queen's 
Bench  Division  held  that  the  material 
was  not  "  incombustible."  W.  appealed : 
— Held,  that  the  decision  of  the  Queen's 
Bench  Division  was  a  **  judgment  in  a 
criminal  cause  or  matter,"  within  the 
meaning  of  sect.  47  of  the  Judicature 
Act,  1873,  as  to  which  no  appeal  would 
lie  to  the  Court  of  Appeal.  {Payne, 
app.  V.  Wright,  resp.  Feb.,  1892.  Ot. 
of  App.)    460. 


Appeal — Libel  published  in  news- 


paper — Order  giving  leave  to  commence 
criminal  prosecution — Criminal  proceed- 
ings — Law  of  Libel  Amendment  Act,  1888 
(51  A  52  Vict.  c.  64),  t .  S— Supreme  Court 
of  Judicature  Act,  1873  (36  A  37  Vict, 
c.  66),  s.  50 — Rules  of  Supreme  Court, 
1883,  Order  LXVIIL,  r.  1.— An  order 
having  been  obtained  from  a  judge  in 
chambers  giving  leave  to  commence  a 
criminal  prosecution  for  libel  under 
sect.  8  of  the  Law  of  Libel  Amendment 
Act,  1888  (51  &  52  Yict.  c.  64),  the  defen. 
dant  appealed :  Held,  that  no  appeal 
lies  from  such  an  order,  as  it  is  an  order 
made  in  a  criminal  proceeding.  {Ex 
f>arte  Pulbrook,  Nov.,  1891.  Q.B.Div.) 
461. 


Appeal    from    court   of    summary 

Jurisdiction  by  special  ease — Refusal  of 
magistrate  to  stale  a  case — Question  of 
law — Removal  of  refuse — Ashes — *^  Trade 
refuse  "  —  Metropolis  Management  Act, 
1855  (18  A  19  Viet.  c.  120),  ss.  125-129— 
Summary  Jurisdiction  Act,  1879  (42  li^  43 
Vict.  c.  49),  s.  33. — It  is  provided  by  the 


Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120),  that  the  vestries  shall 
appoint  persons  to  remove  all  dirt,  ashes, 
&c.,  within  their  parish;  that  if  the 
owner  of  any  premises  shall  require  the 
scavenger  to  remove  the  refuse  of  any 
trade,  such  owner  shall  pay  to  the 
scavenger  a  reasonable  sum  for  such 
removal;  that  the  justices  shall  deter- 
mine  whether  the  matter  is  or  is  not  the 
refuse  of  trade,  and  the  decision  of  such 
justices  shall  be  final.  The  Hummaty 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  s.  33,  enacts  that  any  person 
aggrieved  who  desires  to  question  the 
order  of  a  court  nf  summary  jurisdic- 
tion, oi)  the  ground  that  it  is  erroneous 
in  point  of  law,  may  apply  to  the  court 
to  state  a  case,  and,  if  the  court  decline 
to  state  the  case,  may  apply  to  the  High 
Court  of  Justice  for  an  oraer  requiring 
the  case  to  be  stated.  The  vestry  of  St. 
M.  refused  to  remove,  unless  paid  for 
doins  so,  the  ashes  and  other  refuse  pro- 
duced by  furnaces  at  an  hotel  within  the 
parish,  such  furnaces  being  used  for 
supplying  the  electric  light  and  other 
purposes.  The  manager  of  the  hotel 
applied  to  one  of  the  metropolitan  police 
magistrates,  who  decided  that  the  ashes 
were  not  trade  refuse,  and  that  the 
vestry  must  remove  them  without  extra 
payment.  On  behalf  of  the  vestry  an 
application  was  made  to  the  magistrate 
to  state  a  case  for  the  opinion  of  the 
High  Court,  but  he  refused  to  do  so 
upon  the  grounds  (1)  that  his  decision 
was  final  and  conclusive,  and  (2)  that  no 
point  of  law  arose  in  the  case:  Held, 
that  the  decision  of  the  magistrate  was 
not  final  and  conclusive,  and  that  the 
question  whether  the  ashes  were  trade 
refuse  or  not  depended  upon  the  con- 
struction and  interpretation  to  be  put 
upon  the  words  of  a  statute,  and  was 
therefore  a  question  of  law  upon  which 
the  magistrate  must  state  a  case.  (Reg. 
V.  J.  Bridge,  Esq.,  Metropolitan  Police 
Magistrate.  Felb.,  1890.  Q.  B.  Div.) 
66. 


Appeal  to  quarter  sessions   against 


punishment  imposed  5m  conviction  by 
court  of  summary  jurisdiction — Sentence 
of  imprisonment  —  No  appearance  by 
respondent — Jurisdiction  of  quarter  ses- 
sions to  quash  whole  conv\etion. — ^The 
respondent  was  convicted  before  a  court 
of  summary  jurisdiction  for  causing  a 
horse  to  be  cruelly  ill-treated,  and  was 
sentenced  to  fourteen  days'  imprison- 
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ment  with  hard  labour.  He  gave  notice 
of  his  intention  to  appeal  to  quai*ter  ses- 
sions upon  the  ground  that  uie  punish- 
ment was  excessive.  No  one  ap- 
peared on  behalf  of  the  prosecution  at 
the  sessions,  and  the  respondent  (the 
then  appellant)  having  proved  the  ser- 
vice of  nis  notices  of  appeal,  the  court 
quashed  the  conviction :  Held,  that  the 
Court  of  Quarter  Sessions  was  right  in 
quashing  the  conviction,  as  there  was  no 
evidence  before  it  upon  which  it  could 
decide  what  punishment  was  right,  and 
it  could  not  leave  the  conviction  stand- 
ing without  some  judgment  thereon. 
(J&g.  V.  Justices  of  Surrey  and  Bell. 
Aug.,  1892.    Q.  B.  biv.)    547. 

Practice. — Appeal — Order  for  separation. 
See  »ub  "  Husband  and  Wile." 

Appeal  to  quarter  sessions — Notice. 


See  sub  "  Justices." 


Application  for  habeas  corpus.    ^  ee 


sub  "  Extradition." 


Attempt  to  commit  felony — Evidence 


— Not  necessary  to  show  thai  attempt 
fnight  have  been  successful. — In  order  to 
prove  that  an  attempt  to  commit  a 
felony  has  been  committed,  it  is  not 
necessary  to  prove  that  had  the  attempt 
not  been  frustrated  the  felony  could 
have  been  committed.  Beg.  v.  Collins 
(38  L.  J.  177,  M.  C. ;  L.  &  C.  471)  is  no 
longer  law.  (Beg.  v.  Bing  and  others. 
Feb.    C.  C.  R.)    491. 

Certificate  of  dismissal — No  evidence 


given^    See  sub  **  Assault." 

Contempt  of  court — Summary  pro- 


cess —  Criminal  matter — Appeal—Judi- 
cature Act,  1873  (36  &  37  ^ict.  c.  66), 
ss.  19,  47. — On  an  axiplication  to  the 
Divorce  Court  T.  was  ordered  to  pay  a 
fine  as  being  guilty  of  a  contempt  of 
Court  in  publishing  in  a  certain  news- 
paper comments  upon  the  conduct  of  a 
party  to  a  divorce  suit  pending  in  the 
Hi^h  Court  of  Justice.  T.  appealed: 
Held,  that  the  matter  was  a  criminal 
one,  and  that,  by  virtue  of  sect.  47  of 
the  Judicature  Act,  1873,  there  was  no 
right  of  appeal.  Beg.  v.  Bamardo  (61 
L.  T.  Rep.  N.  S.  547 ;  23  Q.  B.  Div.  305) 
distin^ished.  (0  Shea  v.  CShea  and 
Pametl  i  Ex  parte  Tuohy.  Feb.  7.  Ct. 
ofApp.)    107. 

Conviction  —  Amendment.    See  sub 


i« 


Highway." 


Corrupt  pracHees — ProgBodiBm  If 

publicproseeutor — Order  of  SlecHim  (kmi 
for  trial  before  another   Court — Jmrkte- 
tion  of  court  to  try  offence  commiHsi  s 
another    county — Venue    in    margm  ^ 
indictment  different  from  venue  im  hsi§ 
of  indictment — Order  for  praeeeuiiamfer 
a  "  corrupt  practice*^ — Indietntemi  fm  « 
number  of  corrupt  praeticem — Mnniofd 
Elections  {Corrupt  and  Illegal  Praetiaf 
Act,  1884  (47  &  48  Viet  e.  70),  «.  ^- 
Upon  the  trial,  pursuant  to  tlie  Mbsj* 
cipal  Corporations  Act^  1882,  of  a  p^ 
tion  {gainst  a  municipal  electkm,  tfe 
Court  before  whom  the  trial  takes  pber 
have  no  power  to  make  an   order  lor 
the  trial,  in  a  county  other  than  tihtt  a 
which  the  borough  is  situate,  of  a  daffp 
of  bribery  alleged  to  have  been  oob- 
mitted  in  such  borough  during'  the  ^r^ 
tion.    An  order  of  an  Election  Oomt  lor 
the  prosecution    of    any  pea-aon  for  * 
"  con-upt  practice  "  without  farther  ^ 
cif ying  the  particular  offence  or  offenea 
for  which  the  prosecntion  is  aatharisEd 
is  not  bad  for  want  of   particalantT. 
Where  such  an  order  has  been  made  *t 
is  not  essential  for  the  validity  of  la 
indictment  founded  upon  it  that  h^ 
sufficient  to  establish  the  jurisdictkaflf 
the  Court  to  try  an  offence  alleged  to 
have  been  committed  in  another  jm- 
diction  should  be  stated  in  the  indiet- 
ment.  The  Municipal  ElecUons  (Comif« 
and  Illegal  Practices)  Act,  1^4,  by  ic- 
eluding  a  number  of  corrupt  acts  in  tke 
expression  "  a  corrupt  practice  *'  enablee 
prosecutions  for  all  or  any  of  the  afti 
included  in  such  expression,  and  ttee- 
fore  an  order  of  an  Election  Court  wfaid 
directs  a   prosecution   for  **  a  cofr§^ 
practice  "  must  be  interpreted  as  hea^ 
intended  to  authorise  a  proeecnticn  for 
some  of  the  corrupt  acts  included  faf 
the  Act  in  such  expression,  and  aa  ib- 
dictment  which  charges  any  number  c^ 
such  corrupt  acts  is  sufficiently  justified 
by  such  an  order.    At  the  l^al  of  » 
petition    against  a  municipal    lectin 
for      the     borough     of     Nottingbta 
before  a  Commissioner  appointed  per- 
suant   to    the  Municipal  UorporatioBS 
Act,  1882,  an  order  was  made  by  sod 
commissioner  under  sect.  28  of  the  Muni- 
cipal Coiporations  (Corrupt  and  Bkigal 
Practices)  Act,  1884,  for  the.  trial  d 
certain  persons  at  the  assizes  at  Der^ 
for  "a  corrupt  practice.**    An  indict- 
ment  which    contained    a    numbor  of 
counts,  each  of  which   alleged  a  sqa- 
rate  and  distinct  corrupt  practice,  InTiag 


INDEX. 


CXXl 


been  found  by  the  grand  jury  at  Derby 
against  each  of  the  defendants,  and  he 
having  pleaded  guilty  to  such  indict- 
ment, subject  to  certain  questions  raised 
at  the  trial :  Held,  upon  a  case  reserved 
for  this  Court,  that  the  Election  Court 
bad  jurisdiction  to  make  the  order 
authorising  the  prosecution;  that  the 
order  was  sufficient  without  describing 
the  nature  of  the  corrupt  practice  in 
respect  of  which  the  prosecution  was 
directed ;  that  it  was  not  necessary,  in 
order  to  confer  upon  the  Court  at  Derby 
jurisdiction  to  try  the  case,  that  the 
indictment  should  have  been  found  by  a 
Nottingham  grand  jury  and  then  re- 
mitted to  Derby  for  trial,  nor  that  the 
indictment  should  have  stated  on  the 
face  of  it  the  facts  which  conferred 
jurisdiction  to  indict  and  tiy  in  Derby- 
shire an  offence  committed  in  Notting- 
ham; and  that  the  prosecution  in 
Derbyshire  of  several  distinct  acts  of 
bribery  was  sufficiently  warranted  by 
the  order,  although  such  order  merely 
referred  to  a  **  corrupt  practice."  (Reg. 
V.  Ripley  and  Reg.  v.  Campian.  June, 
1890.    0.  C.R.)    120. 


CosU — Certiorari —  Removal  of  in- 


dictment— Recognisance  —  Indictment- 
Several  counte  —  Conviction  on  $ome 
counts,  acquittal  on  others — Taxation  of 
costs — "  Acquitted  upon  the  indictment " 
toithin  meaning  of  recognisance — 16  «ft  17 
Vict.  c.  30,  s.  5. — Defendant  was  in- 
dicted at  quarter  sessions  upon  one  in- 
dictment containing  several  counts, 
charging  various  misdemeanours.  The 
indictment  was  removed  by  certiorari, 
the  prosecutors  and  sureties  being 
bound  over  in  recognisances,  imder  16  & 
17  Vict.  c.  30,  s.  5,  upon  condition  to  pay 
the  said  defendant's  costs  incurred  sub- 
quently  to  the  removal  of  such  indict- 
ment. There  were  seven  counts  in  the 
indictment.  The  defendant  was  acquitted 
on  five  counts  and  found  guilty  on  the 
two  remaining  counts.  The  defendant 
obtained  a  rule  nisi,  calling  upon  the 
prosecutors  to  show  cause  why  defen- 
dant's costs  should  not  be  ta^ed,  the 
defendant  having  been  acquitted  on  five 
out  of  seven  counts  in  the  indictment, 
the  condition  of  the  recognisance  being 
in  the  terms  of  16  &  17  Vict.  c.  30,  s.  5, 
viz.,  that  the  prosecutor  should  pay  the 
defendant  *'  in  case  he  or  they  shall  be 
acquitted"  his  or  their  costs  incurred 
subsequently  to  the  i-emoval  of  the  in- 
dictment :  Held,  that  th«s  defendant  had 


not  been  acquitted  upon  the  indictment 
within  the  condition  m  the  recognisance, 
and  therefore  the  defendant  was  not 
entitled  to  have  the  costs  taxed.  (Reg. 
V.  Bayard.  May,  1892.  Q.  B.LDiv.) 
572. 

Costs   of  prosecution — Siibpcenaing 

infant  witness. — Where  the  evidence  of 
an  infant  witness  is  necessary  to  support 
a  prosecution,  such  infant  witness  should 
be  subpcBuaed  to  appear  and  give  evi- 
dence at  the  trial,  and  the  costs  of  such 
subpoena  should  be  allowed.  {Reg.  v. 
Ernest  William  Smith.  Nov.,  1892. 
Day,  J.)    601. 

Evidence — Admissibility — Murder — 


Dying  declaration  —  Examination  by 
justice  of  the  peace — Statement  giving 
substance  of  question  and  answer — Hope- 
less expectation  of  immediate  death-— 
Deposition  u/nder  30  «ft  31  Vict.  c.  35,  s.  6 
— Increased  illness  of  witness — Stoppage 
of  cross-examinaiion — "  Full  opportunity 
of  cross-examination  " — Admissibility  as 
statem,ent  in  presence  of  prisoner. — Upon 
an  indictment  for  murder  or  man- 
slaughter a  statement  giving  the  sub- 
stance of  questions  put  to  and  answers 
given  by  the  deceased  person  is  not 
admissible  in  evidence  as  a  dying  decla- 
ration. Such  a  declaration  must,  in 
order  that  it  may  be  admissible  in  evi- 
dence, be  in  the  actual  words  of  the 
deceased,  and  if  questions  are  put,  the 
questions  and  answers  must  both  be 
given,  in  order  that  it  may  appear  how 
much  was  suggested  by  the  examiner, 
and  how  much  produced  by  the  person 
making  the  declaration.  Upon  the  trial 
of  an  indictment  for  murder  it  appeared 
that  the  deceased  was  told  by  a  doctor 
that  there  was  little  or  no  hope  of  re- 
covery, and  being  asked  if  she  under- 
stood  her  position  replied  that  she  did : 
Held,  that  there  was  no  proof  of  a  hope- 
less expectation  of  immediate  death  suf- 
ficient to  make  a  subsequent  declaration 
admissible  in  evidence  as  a  dying  decla- 
ration. During  the  taking  of  the  deposi- 
tion of  a  person  dangerously  ill  under 
30  &  31  Vict.  c.  35,  s.  6,  before  the 
prisoner's  solicitor  had  concluded  his 
cross-examination,  the  witness  became 
so  ill  that  the  presiding  magistrate 
stopped  the  cross-examination:  Held, 
that  it  was  not  sufficient  that  the  pri- 
soner  should  have  had  such  opportunity 
of  cross-examination  as  the  circumstances 
permitted,  and  that,  as  the  prisoner  had 
not  had  full  opportunity  of  cross-exami- 
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nation,  the  depoBition  was,  in  the  absence 
of  any  proof  that  the  prisoner  was  asking 
Texatious  questions  in  order  to  defeat 
the  statute,  inadmissible  in  evidence: 
Held  also,  that  it  was  inadmissible  in 
evidenoe  as  a  statement  made  in  the 
presence  of  the  prisoner,  the  ground  of 
the  admission  of  such  statements  in  evi- 
dence  being  that  where  a  charge  is  made 
against  a  person  in  hb  presence,  and  he 
does  not  deny  it,  the  absidnce  of  denial  is 
some  evidence  of  the  truth  of  the  charge, 
whereas,  where  evidence  is  being  formally 
taken  and  the  prisoner  is  represented  by 
a  solicitor,  it  is  not  to  be  expected  that 
he  will  at  once  deny  the  statements 
made,  and  therefore  no  presumption 
arises  from  the  absence  of  denial.  Beg. 
V.  Mann  (49  J.  P.  743)  dissented  from. 
(Beg,  V.  MUcheU.  March,  1892.  Cave, 
J.)    603. 

Pbactice.  — Evidence  —  Alibi  —  Admien- 
hility  of  evidence  of  other  pereons  alleged 
to  have  been  wrongly  convicted  in  former 
mroeecution  for  the  offence, — ^Where  evi- 
aence  is  given  that  persons  previously 
convicted  of  an  oifence,  which  is  now 
charged  to  have  been  committed  by  the 
prisoner  at  the  bar,  were  in  fact  the 
guilty  parties,  the  evidence  of  such  con- 
victed persons,  though  establishing  only 
their  own  alibi,  is  admissible.  (Bea.  v. 
Dytche  and  others,  April,  1890.  Hawkins, 
J.)    39. 

Evidence — Perjury — Licensed  pre- 


mises — Froofof  licence — 35  A  36  rict, 
e,  94,  0. 18. — On  the  trial  of  a  charj^e  of 
perjury  alleged  to  have  been  committed 
before  justices  on  the  hearing  of  an 
information  imder  sect.  18  of  the 
Licensing  Act,  1872,  against  the  defen- 
dant for  being  disorderly  on  and  re- 
fusing to  quit  licensed  premises,  the 
licence  itseu  must  be  produced  in  order 
to  show  that  the  premises  were  licensed, 
and,  therefore,  toat  the  justices  had 
mrisdictton.  (Beg.  v.  Evans.  March, 
1890.  Dugdale,Q.C.,Commr.Mid.Oirc.) 
37.    See  also  sub  '*  Evidence." 

Form  of  conviction — Statemeni  of 


offence — Defect  in  substance  or  fc 
Fower  cf  Coturt  to  amend — Jvitiees — 
Interest — Bias — dmspiraey  and  Protec- 
iitm  of  Property  ^el,  1875  (38  <i^  39  Vict, 
c.  86),  f .  7 — Summary  Jurisdiction  Act, 
1879—11  A  12  Vict.  c.  43,  s.  1;  12  *  13 
Vict.  c,4&,s.7;4&A4S  Vict,  c,  4a,  t.  39. 
— It  is  provided  by  the  Conspiracy  and 
Protection  of  Property  Act  (38  A  39 


Yict.  c.  86),  g.  7,  that  every  person  vhs, 
with  a  view  to  oompel  anj  other  yasaa. 
to  abstain  from  doing  any  act  whici 
such  other  person  baa  a  lecal  right  V6 
do,  wrongfully  and  without  legal  aatbd> 
rity  follows  such  other  person  with  tmo 
or  more  other  persons  in  a  discxrdaij 
manner  in  or  tnrough  any  atioci  ahaH, 
on  conviction  thereof  b^  a  court  of  sbb- 
mary  jurisdiction,  be  liable  to  paymai 
of  a  fine  or  to  imprisonment.  Ths 
defendant  was  convicted  under  the  above 
section,  but  the  conviction  did  not  as 
out  the  facts  from  doing;  whidi  tfe 
defendant  followed  the  prosecutor  wiik 
a  view  to  compel  him  to  abstain  r— 
Held,  that  the  conviction  was  bad.  Tbe 
justices  forming  the  Court  which  coa- 
victed  the  defendant  were  shareliolden 
in  companies  owning  ships  which  were 
insured  in  societies,  such  societies  heng 
members  of  an  association  of  which  tfe 
prosecutor  was  an  agent : — Semble^  tktt 
the  justices  were  not  so  interested  in  tiie 
case  as  to  be  disqualified  upon  the  gronad 
that  they  were  biassed.  {Beg,  v.  Jfsc- 
hentie  and  others.  July,  18&  Q*  R 
Div.)    542. 

Joint  indictment  —  Separate  trisL 


See  sub"  Rape.** 


Hahecu  corpus — Bight  of  appeal-' 

Judicature  Act,  1873  (36  ^  37  Viet,  e,  6S , 
0.  19. — Sect.  19  of  the  Jndicatnre  Ael 
1873,  gives  no  ri^rht  of  appeal  from  aa 
order  of  the  High  Court  of  Jostitt 
granting  a  habeas  corpus  and  disebargiag 
the  prisoner.  Judgment  of  the  Coozt 
below  reversed,  Loras  Morris  and  Rdd 
dissenting.  (BeU-CosB  v.  Hakes  and  Lord 
Pentance,    Aug.,  1899.    H.  L.)     158. 

Indictment — Property — Illegal 


cialion  —  Embenzlement  of  moneys  re- 
ceived on  behalf  of  illegal  club — Berne- 
fidal  ownership  of  members — ^24  Jt  25 
Vict,  c.  89,  s.  4-31  A  32  Viet,  c  116,  cl 
— ^The  members  of  an  unregistered  cfaih, 
having  for  its  object  the  aoqmsiticB  of 
gain  by  such  members,  which  is  illegal 
owing  to  mni«comp]iaooe  with  tiie  ra- 
quiremoits  of  sect.  4  of  the.CkMiqisaDes 
Act^  1862,  are  the  benefteial  owans  «f 
the  proper^  of  such  club.  It  is  there* 
fore  nAt,  in  an  indictnaent  for  stesfisg 
or  embeBaling  moneys  paid  to  the  trea- 
surer on  behalf  of  sucn  a  dub,  toby 
the  property  in  the  moneys  in  the  indi- 
vidual membera  of  the  dub  as  beneficial 
owners.  (Beg.  v.  Tankard.  I>ec.,  1893. 
C.C.R.)    719. 
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IndioknemU — Baoeimna    goods    ob- 

tctinsd  hv  faiae  mnUmcn  (24  &  25  Viet. 
e.  96»«t.  c8  mmd  95} — Neeesiiifffor  aetHng 
fnd  specific  fahe  preieneea. — ^In  an  in- 
diotment  imaer  24  &  25  Vict.  c.  96,  s.  95, 
for  knowinfcly  reoeivins  goods  obtained 
by  false  pretences  unaer  sect.  88,  it  is 
necessary  to  set  out  the  false  pretences 
by  which  the  eoods  were  obtained.  {Beg. 
T.  Mackay  om  Ball.  June,  1893.  C.  C. 
Ot.)    713. 

Indictment  for  v/nlawful  wounding 


— Special  plea  of  autrefois  convict — Con- 
viction for  aeeault  before  court  of  sum' 
mary  jurisdiction — Defendant  discharged 
on  recognisances  for  good  behaviour — 
24  &  25  Vict  c.  100,  m.  42,  45;  4&  A  43 
Vict.  c.  49,  f.  16. — ^A  person  who  has 
been  convicted  before  a  court  of  sum- 
mary jurisdiction  of  an  assault  which  in 
the  opinion  of  such  court  was  of  so 
trifling  a  nature  as  to  render  it  inex- 
pedient to  inflict  any  punishment,  or 
other  than  a  nominal  punishment,  and 
who  has  been  discharged  upon  giving 
security  to  be  of  good  behaviour,  cannot 
afterwards  be  convicted  upon  an  indict- 
ment, the  charges  in  which  are  based 
upon  the  same  assault.  Sernble,  ^r 
Hawkins,  J.,  that  the  giving  of  security 
to  be  of  good  behaviour  was  intended  by 
sect.  16  of  the  Summary  Jurisdiction 
Act,  1879,  as  a  substitution  for  punish- 
ment, and  that  by  giving  such  security 
a  defendant  is  {placed  in  precisely  the 
same  position  as  if  punishment  had  been 
inflicted  upon  and  suffered  by  him. 
Hartley  v.  Hindmarsh  (14  L.  T.  Rep. 
N.  S,  795;  L.  Bep.  1  C.  P.  553 ;  35  L.  J. 
255,  M.  G.)  distinguished.  (Beg.  v.  Miles. 
Feb.,  1890.    C.  C.  E.)    9. 

Indictment    under    Criminal    Law 


AmiSndmtnt  Act,  1885,  for  attempting  to 
defile  girl  under  thirteen,  and  under  24 
Jt  25  Viet,  e.  100,  for  an  indecent  cusault 
—  Comrictian  for  indecent  assault  — 
AdmiseibUity  of  unsworn  tesHTnowy  of 
girl  to  support  eonmeHom — ^24  Jt  25  Viet. 
e.  100,  «.  5^-48  Jt  49  Vu*.  e.  69,  es.  4,  9. 
— ^Upon  the  trial  of  an  indictment,  the 
first  count  of  which  charged  the  defen- 
dant, under  sect.  4  of  the  Criminal  Law 
Amendment  Act,  1885,  with  attempting 
to  have  unlawful  carnal  knowle^^  of 
a  eirl  under  the  age  of  thirteen  years ; 
and  the  second  count  of  which  charged 
him,  under  24  &  25  Vict.  o.  100,  s.  52, 
with  an  indecent  assault  on  the  girl,  her 
evidence  was  admitted  in  support  of 
both  charges,  although  it  had  not  been 


sivan  vmon  oath.    Tbe  jury  havisg  been 

directed  that  there  was  not  sufficient 
evidence  to  support  the  chsoge  contained 
in  the  first  count  of  the  indictment, 
acquitted  the  defendant  upon  such 
charge,  but  convicted  him  of  the  inde- 
cent assault  charged  in  the  second 
count.  In  order  to  support  the  convic- 
tion for  the  indecent  assault,  the  evi- 
dence was  insufficient  unless  the  evidence 
which  had  been  given  by  the  girl  was 
admissible :  Held,  that  the  proceedings 
upon  each  count  of  the  indictment  were 
as  separate  and  distinct  as  if  such 
counts  had  been  contained  in  separate 
indictments,  the  one  charging  the  defen- 
dant with  the  attempt  under  the  Crimi- 
nal Law  Amendment  Act,  1885,  the  other 
charging  him  with  the  indecent  assault 
under  24  &  25  Vict.  c.  100,  s.  52 ;  and 
that,  as  the  first-mentioned  Act  only 
rendiered  the  unsworn  evidence  of  the 
girl  admissible  in  support  of  the  first 
count  of  the  indictment,  it  was  inadmis- 
sible in  support  of  the  second  count,  and 
the  conviction  could  not  therefore  be 
sustained.  Beg.  v.  Wealand  (58  L.  T. 
Bep.  N.  S.  782;  16  Cox  C.  0.  402;  20 
Q.  B.  Div.  827 ;  57  L.  J.  44,  M.  0.)  dis- 
tinguished. {Beg.  V.  Paul.  June,  1890. 
CO.  B.)    111. 


Information  —  Summons  —  Two 


qfenees  charged  in  one  summons — D^ect 
oidy  in  substance — Summary  Jurisdic- 
tion Act,  1848  (11  &  12  Vict.  c.  43),  ss.  1, 
10— 'Prevention  of  Cruelty  to  Animals 
Act,  1849  (12  A  13  Vict.  c.  42),  ss.  3, 14.— 
The  defendants  were  charged  upon  one 
information  and  in  one  summons  under 
the  Prevention  of  Cruelty  to  Animals 
Act,  1849  (12  &  13  Vict.  c.  42),  s.  3,  with 
unlawfully  usine  a  place  for  the  purpose 
of  fighting  two  dogs,  and  with  encourag- 
ing, aidinff,  and  assisting  at  the  fighting 
of  such  dogs.  It  is  provided  by  the 
Summary  Jurisdiction  Act,  1848,  sect.  1, 
that  no  objeetioii  shall  be  taken  to  any 
summons  for  an  alleged  delect  in  snb- 
slanoe  or  in  form;  and  by  sect  10  that 
every  complaint  shall  be  for  one  matter 
of  complaint  only,  and  not  for  two  or 
more  matters  of  complaint,  and  eveir 
information  shall  be  for  one  offence  only, 
and  not  for  two  or  more  offences.  The 
objection  was  taken  on  behalf  of  the 
defendants  that  the  summons  was  bad 
upcm  the  ground  that  the  complaint 
against  them  was  for  two  matters  of 
complaint :  Held,  that  the  objection  to 
the  summons  was  for  a  defect  in  sub- 
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stance  only,  and  must  be  overroled. 
{Bogere  vrMichards.  Feb.,  1892.  Q.  B. 
Div.)    474. 

Pbacticb.  —  Joint  indictment  —  No  ease 
against  one  prisoner — Discharge  of  such 
prisoner,  when  the  other  elects  to  give  evi- 
dence—62  it  53  Vict.  c.  44, «.  7. — A  person 
jointly  indicted  with  another  nnder  52 
&  53  Yict.  c.  44,  B.  7,  but  against  whom 
no  case  is  made  out,  is,  nevertheless,  not 
entitled  to  be  discharged  at  the  close  of 
the  case  for  the  prosecution  where  the 
other  person  charged  elects  to  eive  evi- 
dence. {Beg.  v.  Elizabeth  and  James 
Martin,    Dec.,  1889.    Wills,  J.)    36. 

Joint  indictment  —  Separate  trial. 


See  sub  "  Rape.' 

-  Jurisdiction  of  the  Vice-Chancellor* s 


Court  at  Cambridge — S'pinning-house — 
Charter  of  the  University  of  Cambridge, 
26<fc  ApAl  1561—13  Eliz.  c.  29,  «.  2.-- 
D.  H.  was  arrested  at  Cambridge  by  the 
University  constables,  and  charged 
before  the  yice-Chancellor  of  the  Uni- 
versity, with  "walkinff  with  a  member 
of  the  University."  This  charge  was 
read  over  to  her,  and  she  pleaded  "  not 
guilty."  Evidence  was  given  as  to  her 
being  seen  ^^king  with  a  gentleman  of 
the  University,  and  also  as  to  her  being 
a  woman  of  bad  character.  The  Yice- 
Chancellor  committed  her  for  fourteen 
days  to  tiie  Spinning-house,  and  the 
warrant  of  commitment  stated  that  she 
had  been  charged  with  and  convicted  of 
**  walking  with  a  member  of  the  Uni- 
versity." It  appeared  that  the  above 
was  a  common  form  adopted  in  the 
Vice- Chancellor's  Court  when  it  is  in- 
tended to  charge  a  woman  with  walking 
with  such  a  member  for  "  immoral  pur- 
poses," and  that  for  a  long  time  it  has 
been  taken  to  mean  such  a  charge,  and 
that  it  was  intended  so  to  charge  and 
convict  the  said  D.  H.,  and  so  to  enter 
the  conviction  on  the  waiTant  of  com- 
mitment : — Held,  on  application  for  writs 
of  habeas  corpus  and  certiorari,  that  the 
proceedings  m  the  Vice  -  Chancellor's 
Court  were  irregular ;  that  the  appellant 
had  not  been  charged  within  the  words 
of  the  charter  as  "  suspected  of  evil " ; 
that  she  had  been  charged  with  an 
offence  not  within  the  jurisdiction  of  the 
Vice-Chancellor ;  that  she  had  not  been 
charged  with  any  other  offence,  nor  had 
the  charge  been  altered  or  amended; 
and  that  consequently  the  conviction 
was  bad.  (Ex  parte  Daisy  Hopkins. 
Dec.,  1891.    Q.  B.  Div.)    444. 


Leave  to  appeal  in  crinUnal  &ua- 

Misdirection. — Although  in  special  ml 
exceptional  circumstanoes  leave  to  ^pal 
may  be  granted  in  criminal  cases,  tk 
Judicial  Committee  will  not  give  kti; 
to  appeal  merely  on  the  ground  ol  mil- 
direction.  (Ex parte Macrea.  M&j,W& 
Priv.  C.)    702. 

Motion  to  quash  indidmeni.    See 

sub  **  Indictment.." 


New  trial — CrimincU  offence — Tram- 
way Company — NonpaymerU  of  fan  If 
passenger — PenaUy  —  Sufnmons  htfm 
m>agistrate  —  Criminal  offence  —  Tm- 
ways  Act,  1870  (33  <!&  34  Vict.  c.  78 L  m.hl 
52,  and  56.— By  sect.  51  of  the  Tram- 
ways Act,  1870,  if  an^  person  travdliof 
or  having  travelled  in  any  carriage  a 
any  tramway  avoids  or  attempts  to  aToid 
payment  of  his  fare,  or  if  any  penon 
having  paid  his  fare  for  a  certain  &• 
tance  knowingly  and  wilfully  procedi 
in  any  such  carriage  beyond  such  dis- 
tance, and  does  not  pay  the  addltioail 
fare  for  the  additional  diBtance,  v 
attempts  to  avoid  payment  thereot  or 
if  any  person  knowingly  and  wilfoDj 
refuses  or  neglects,  on  arriving  at  ik 
point  to  which  he  has  paid  his  f  are>  to 
quit  such  carriage,  he  is  liable  to  > 
penalty  not  exceeding  forty  shillinA 
which  penalty,  under  sect.  56,  may  be 
recovered  and  enforced  in  the  nuum? 
directed  by  the  Summary  Jurisdictici 
Act : — Held,  that  the  acts  f  orbiddea  I7 
sect.  51  are  criminal  offences.  {Baxiim 
V.  The  London  Tramways  CompoKi- 
July,  1893.    Ct.  of  App.)     691. 

Tlea  of    autrefois    convict  —  J&i- 

slaughter  —  Summary  conviction  jv 
assault— 42  &  43  Vict,  c,  49,  s.  27.  n^ 
sect.  3  (Summary  Jurisdiction  Act,  187V. 
— Where  there  has  been  a  sommaiyoo- 
viction  under  the  Summary  Jurisdic&a 
Act,  1879,  for  assault,  and  the  peM 
assaulted  subsequently  dies  of  injuries 
caused  by  the  acts  constituting  the 
assault,  a  plea  of  autrefois  convict  is  not 
a  good  answer  by  the  person  so  sum- 
marily convicted  to  an  indictment  for 
the  manslaughter  of  the  person  assaulted. 
The  death  of  the  deceaaied  person  is  (oe 
of  the  facts  constituting  the  cause  for  » 
prosecution  for  manslaughter.  Bq.'f- 
Morris  (16  L.  T.  Hep.  N.  S.  636 ;  L.% 
1  C.  C.  R.  90;  36  L.  J.  89,  M.  C) 
followed.  (Reg.  v.  Friel  July,  18«). 
Williams,  J.)    325. 


INDEX. 


CXXV 


—  PriDaie  prosecution  —  Charge  die- 
missed —  Prosecutor  bound  over'-^BiU 
preferred  by  prosecutor — True  bill — Case 
undertaken  oy  Public  Prosecutor — Ac- 
quittal— Costs  of  defendants— 2^2  &  23 
Vict  c.  17—30  &  31  Vict,  c.  35,  «.  2— 
42  ^  43  Vict  c.  22,  «.  7.— It  is  provided 
by  30  &  31  Yict.  c.  35,  s.  2,  that  when  an 
indictment  is  preferred  under  22  &  23 
Yict  c.  17,  and  the  person  accused  is 
acquitted,  the  Court  may  order  the  prose- 
cutor or  other  person  by  or  at  whose 
instance  such  indictment  shall  have  been 
preferred  to  pay  the  costs  of  the  accused 
person.  42  k  43  Yict.  o.  22,  s.  7,  enacts 
that,  if  any  person  is  bound  over  to 

Erosecute,  or  has  given  security  for  costs, 
e  shall,  upon  the  Director  of  Public 
Prosecutions  undertaking  the  case,  be 
released  from  such  obligation,  and  the 
Director  of  Public  Prosecutions  shall  be 
liable  to  costs  in  lieu  of  such  person. 
Where  a  person,  who  was  bound  over  to 
prosecute  a  charge  under  22  &  23  Yict. 
e.  17,  preferred  a  bill  of  indictment,  and 
a  true  bill  was  found,  the  Director  of 
Public  Prosecutions  undertook  the  case, 
and  the  accused  were  acquitted.  An  order 
having  been  made  that  the  Director  of 
Public  Prosecutions  should  pay  the  costs 
of  the  persons  acquitted :  Held,  that  the 
order  was  bad.  {ptubbs  v.  The  Director 
of  Public  Prosecutions.  Feb.,  1890.  Cave 
and  Smith,  JJ.    Q.  B.  Div.)     1. 


Quarter  sessions — Continuing  court 

— Consent  to  tax  costs  out  of  sessions, — 
A  court  of  quarter  sessions  is  a  con- 
tinuing court,  and  may  determine  the 
effect  of  an  order  made  at  a  previous 
sessions.  Where  nothing  has  been  said 
to  the  contrary,  consent  to  tax  the  costs 
of  an  appeal  to  quarter  sessions  out  of 
sessions  may  be  implied  from  the  uni- 
versal custom  so  to  do.  (Midland  Rail- 
way Company  v.  EdmonUm  Union.  Nov., 
1893.    Q.  B.  Div.)    731. 


Res  judicata — Dismissal  of  charge 


on  first  hearing  a  bar  to  subsequent  con- 
sequent conviction  —  '*Nemo  bis  vexari 
debet^'^The  Doas  Act  1871  (34  ift  35 
Vict  c.  56),  s,  2. — ^The  appellant  was 
charged  with  non-compliance,  on  the 
21st  day  of  August,  1889,  and  ben  days 
thereafter,  with  an  order  made  by  jus- 
tices xmder  sect.  2  of  the  Dogs  Act,  1871, 
requiring  him  to  keep  a  da^^rous  dog 
under  proper  control.  No  evidence  was 
given  to  support  the  charge  except  as  to 
the  2l8t  day  of  August,  and  the  charge 


was  dismissed  on  the  ground  that  the 
offence  had  not  been  made  out.  Subse- 
quently the  appellnnt  was  charged  with 
not  keeping  the  dog  under  proper  control 
on  the  zlst  day  of  August  simply :  this 
charge  was  proved  and  the  appellant  was 
convicted:  Held  (quashing  tne  convic- 
tion), that,  as  the  appellant  was  put  in 
peril  and  might  have  been  convicted  on 
the  first  hearing,  the  matter  was  res 
judicata  on  the  second  hearing,  and  the 
maxim  Nemo  bis  vexari  debet  applied. 
{Ryley,  app.  v.  Brown,  resp.  March, 
1890.    Q.  B.  Div.)    79. 

Service  of  summons.    See  sub  **  Bas- 


tardy." 

Several  offences  on  same  day.    See 


sub  "  Apothecary." 

Summary  proceedings — Alternative 

offences  alleged  in  sam>e  information — 
Validity  of  conviction. — ^A  driver  of  a 
steam  tramcar  was  prosecuted  and  con- 
victed for  having  permitted  smoke  to 
escape  from  his  engine  *'  contrary  to  the 
bye-laws  of  the  Board  of  Trade,  made 
for  the  regulation  of  traffic  on  the  said 
company's  lines."  The  bye-law  in  ques- 
tion provided  that  "  no  smoke  or  steam 
shall  be  emitted  from  the  engines  so  as 
to  constitute  any  reasonable  ground  of 
complaint  to  the  passengers  or  the 
pubUc"  under  a  pooalty:  Held,  that 
the  bye-law  created  offences  in  the 
alternative,  and  that  as  the  information 
and  conviction  did  not  set  forth  dis- 
tinctly with  which  of  these  alternative 
offences  the  defendant  was  charged,  the 
conviction  was  bad.  (Cotterill,  app.  v. 
Lempriere,  resp.  March,  1890.  6.  B. 
Div.)    97. 

Verdict — Inconsistent  findings.    See 

suh  ''  False  Pretences." 

Pbbvbntion  of  Cbubltt  to  Animals 
Act.    See  sub  "  Cruelty  to  Animals." 

P-aoEi&cVTlov.— Agreement  to  stifle.  See 
sub  "  Stifling  Prosecution." 

Pbobboution  of  Offences  Act. — Refusal 
to  disclose  sowrce  of  information — Public 
Prosecutor,    See  sub  "  Evidence." 

Public  Health  Act,  1875.— See «*6  "Un- 
sound Meat." 

Public  Poiaoy. ^Illegal  agreement  See 
sub  "  Stifling  Prosecution." 

Public  Proskcutob.— Order  for  costs  on. 
See  sub  "  Practice." 
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QuABTBB    8B88IOK8  —  Appeal.    See    8uh 
**  Justices  "  and  tub  "  Practice.** 


TaxeUumofeoits.  See  $uh  "Practice." 


Rape. — Indictment  offemale — Practice — 
Joint  indictment — auehand  and  wife — 
Felony — Separate  trial, — ^A  woman  may 
be  indicted  for  rape  as  a  principal  in  the 
second  degree^  There  is  no  right  to  a 
separate  trial  in  cases  of  a  joint  indict- 
ment. It  is  solely  a  matter  for  the  dis- 
cretion of  the  court.  (Reg.  y.  Bam  and 
Bam,    March,  1893.    Bowen,LJ.)    609. 

Beqistratiok  Acts. — Ncn-compliance  hv 
overeeere  with — Voters'  lists.  See  siA 
"  Indictment" 

Res  Jvdioatjl.    See  "  Practice." 

Sale  of  Food  and  Dbugs  Acts. — Adul- 
teration of  food — -Admissibility  of  ctn- 
dence  as  to  the  article  sold  being  inclosed 
by  mistake  in  a  wrong  wrapper — Sale  of 
Food  and  Drugs  Act,  1875  {S8  A  39  Vict 
c.  63), s,  6. — E.  W.,  in  the  employment  of 
and  at  the  request  of  the  respondent, 
entered  a  shop  belongins  to  the  appel- 
lants and  asked  for  some  lard.  He  was 
served  with  it  by  the  shop  assistant,  and 
then  handed  it  to  the  respondent,  who 
informed  the  shop  assistant  that  it  was 
bought  for  the  purpose  of  analysis. 
The  assistant  then  noticed  that  he  had 
inclosed  the  lard  in  a  wrapper  labelled 
**  margarine,**  and  pointed  out  the  mis- 
take.  A  summons  was  taken  out  under 
sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  and  on 
the  hearing  of  the  charge  evidence  was 
called  and  tendered  on  behalf  of  the 
appellants  that  in  the  hurry  of  the  busi- 
ness and  by  mistake,  their  assistant  had 
put  the  lam  in  a  vn*apper  marked  "mar- 
garine '*  instead  of  '*  lard  compound," 
and  that  such  an  act  was  contrary  to  the 
express  instructions  of  the  appellants. 
The  justices  refused  to  admit  such  evi- 
dence, and  convicted  and  fined  the 
appellants :  Held,  that  the  conviction 
must  be  quashed,  for  the  evidence  ten- 
dered and  refused  was  admissible  and 
material.  (Kearley  and  another  v.  Tylor. 
June,  1891.    Q.  B.  Div.)    328. 


Adulteraiion  of  food — Alteraiion  of 

article — Milk — Abstraction  of  fat — Safe 
of  milk  from  which  fatty  matter  has  been 
abstracted — Absence  of  guilt/y  knowledge 
— Conviction  of  the  seller — Sale  of  Food 
and  Drugs  Act,  1875  (38  lit  89  Vict.  c.  63), 
s.  9. — Milk  purchased  at  the  shop  of  the 


defendant  proved  on  analysis  to  W 
deficient  in  cream  to  the  extent  of  3S 
per  cent.  The  milk  baring  been  reoeiTsd 
pure  and  good  from  the  ooun^  lad 
been  placed  in  a  large  resael,  from  vkid 
it  was  served  out  in  small  quaniitiei  h 
occasion  required.  The  respondot 
urged  that  it  was  the  natural  teniiaej 
of  the  fatty  matter  to  riae  to  tlie  iof. 
and  that  the  quality  of  the  milk  then* 
fore  necessarily  diminished  as  time  weat 
on  and  the  upper  portion,  oootaimB^ 
more  than  its  due  proportion  of  crsb. 
was  removed.  The  maeiatrate  baTiir 
accepted  this  excuse,  and  naring  refoM 
to  convict  under  sect.  9  of  the  Sale  d 
Food  and  Drugs  Act,  1875:  Held  (allov. 
ing  the  appeal),  that  an  offence  had  bees 
oommittei  within  that  section,  the  ol^jeet 
of  the  Act  beinff  to  protect  the  bojer; 
and  that  therefore  npon  proof  of  tbe 
sale  of  an  article  of  food  from  whkh  s& 
element  has  been  abstracted,  the  inta- 
tion  of  the  abstractor  is  immaterial  aad 
his  ignorance  of  the  abstraction  affords 
no  excuse.  Pain  v.  Boughtwood  (16  Cbx 
C.  0.  747;  62  L.  T.  Rep.  N.  S.  284;  24 
Q.  B.  Div.  353)  approved.  {DyU  t. 
Oower,    Dec.,  1891.   Q.B.  Div.)    4^. 


AdvUeraiion  of  food — Comiraii  is 


supply  mriUc  containing  specified  propor- 
tion of  cream — Deficitney  of  cream  ta  Af 
m,ilk  supplied  —  InformaiiafL  laid  if 
inspector  of  weights  and  ntecuwres  agoiuA 
consignor — Conviction  of  consignor  \% 
justices — Sale  of  Food  and  I)ruasAd, 
1875  (38  <^  39  Viet,  c,  63),  s,  9—Se^  tf 
Food  and  Drugs  Amendment  Act,  1^ 
(42  <i^  43  Vict.  c.  30),  s.  3.— Under  a  cod- 
tract  with  the  guardians  of  the  West 
Derby  Union  the  appellant  nndertook 
to  supply  them  with  a  specified  qnaatitj 
of  milk  daily  at  a  certain  price,  and  tbe 
milk  was  to  be  tested  upon  delivery,  and 
a  reduction  in  the  price  was  to  be  made 
if  it  appeared  that  the  milk  waa  deficieDt 
in  a  certain  specified  proportion  o£ 
cream.  On  the  28th  day  of  October, 
1890,  the  appellant  delivered  five  canB  d 
milk  at  the  workhouse,  from  each  of 
which  a  sample  was  taken  by  the  re* 
spondent,  an  mspector  of  weights  and 
measures.  Two  of  these  samples  hariog 
been  found,  on  analysis,  to  be  defioieok 
in  cream,  the  appellant  was  sammonei 
convicted,  and  fined:  Held  (alBrmisf 
the  decision  of  the  justices).  (1)  that  tbe 
respondent,  the  inspector  of  weiehtsan^ 
measures,  was  justified  in  laying  tvo 
informations,     notwithstanding     then 
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was,  as  between  the  appellant  and  the 
guardians  of  the  union,  only  one  sale ; 
(2)  that  the  respondent  was  risht  in 
taking  a  sample  from  each  of  uie  five 
different  cans;  (3)  that  the  appellant 
was  not  entitled  to  give  in  evidence  the 
analysis  of  the  milk  contained  in  the 
three  cans  in  respect  of  which  no  infor- 
mation had  been  laid ;  and  (4)  that  his 
contract  with  the  gpiardians  of  the  West 
Derby  Union  could  not  affect  his  liability 
on  informations  laid  by  an  inspector  of 
weights  and  measures.  {Fecittf  app.  v. 
Wcdah,  resp.  April,  1891.  Q.  B.  Div.) 
322. 


Adulteration — Definition  of  food — 


Sale  of  baking  powder  containing  in- 
jurious ingredient, — Baking  powder  is 
not  an  article  of  food  or  an  article  used 
for  food  within  sect.  2  of  the  Food  and 
Drugs  Act,  1875 ;  and  the  seller  of  a 
baking  powder  composed  of  bicarbonate 
of  socuk  (20  per  cent.),  alum  (40  per  cent.), 
and  powdered  rice  (40  per  cent.),  cannot 
be  convicted  under  sect.  3,  although  one 
of  the  results  of  the  chemical  action 
between  the  alum  and  the  bicarbonate 
of  soda  is  to  leave  in  the  bread,  &c.,  into 
which  the  baking  powder  has  been  intro- 
duced, a  residue  of  hydrate  of  alumina, 
a  substance  which  is  injurious  to  the 
health  of  man.  (JoneSy  app.  t.  Jamee, 
resp.    Jan.,  1894.    Q.  B.  Div.)    725. 

Adulteration    of  food — Division  of 


sample — Submission  of  sample  to  public 
analyst — Half  of  sample  only  sent  to  be 
analysed — Sale  of  Food  and  Drugs  Act, 
1875  (38  A  39  Vict  c.  63),  ss.  6, 13, 14, 15— 
Sale  of  Food  and  Drugs  Act  Am^ndmsnt 
Act,  1879  (42  &  43  Vict  c.  30),  t .  3.— The 
appellant,  an  inspector  of  nuisances, 
outained  samples  of  milk  consigned  by 
the  respondent.  He  divided  each  sample 
into  two  parts,  retaining  one  in  his  own 
possession,  and  sending  the  other  to  the 
public  analyst:  Held  (following  Bouch 
V.  Hall,  44  L.  T.  Rep.  N.  S.  183 ;  6  Q.  B. 
Div.  17),  that  the  inspector  had  sub- 
mitted a  sample  within  sect.  3  of  the 
Act  of  1879  (42  &  43  Yict.  c.  30),  and 
that  the  respondent  might  therefore 
rightly  be  convicted.  (Bolfe,  app.  v. 
Thompson,  resp.  June,  1892.  Q.  B. 
Div.)    551. 

Adulteration  of  food — Milh — Sale  of 


Food  and  Drugn  Acts,  1875, 1879  (38  ^  39 
Vict.  c.  63,  ss.  6, 14 ;  42  *  43  Vict.  c.  30),  s.  3 
— Amendment  of  summons  —  Summary 
Jwrisdietion  Act,  1848  (11  Jt  12  Vict.  c.  43;, 


0. 1. — A  consignor  of  milk  having  been 
summoned  under  sect.  6  of  the  Sale  of 
Food  and  Dru^  Act,  1875,  the  evidence 
against  him  disclosed  an  offence  under 
s^.  3  of  the  Amendment  Act,  1879: 
Held,  that  the  variance  was  curable  by 
sect.  1  of  the  Summary  Jurisdiction  Act, 
1848,  and  that  the  appellant  was  rightly 
convicted.  {Hiett,  app.  v.  Ward,  resp. 
Feb.,  1894.    Q.  B.  Div.)    736. 


Adulteration   of  food — JUilJe — Con- 


tract to  supply — Label  attached  to  chum 
^Written  warranty— 08  &  39  Vict.  c.  63. 
ss.  6,  25.— -By  sect.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  "  if  the  de- 
fendant in  any  prosecution  under  this 
Act  prove  to  the  satisfaction  of  the  jus- 
tices that  he  had  purchased  the  article  in 
question  as  the  same  in  nature,  sub- 
stance, and  quality  as  that  demanded  of 
him  by  the  prosecutor,  and  with  a 
written  warranty  to  that  effect,"  he 
shall  be  discharged  from  the  prosecu- 
tion. Upon  the  hearing  of  an  mforma- 
tion  agamst  the  appellants  for  having 
sold  certain  milk  to  the  respondent 
which  was  not  of  the  nature,  suostance, 
and  quality  demanded  by  him,  viz.,  20 
per  cent,  of  its  oiiginal  fat  having  been 
abstracted,  the  appellants  proved  that 
they  purchased  tne  milk  under  a  con- 
tract Dy  which  the  Higham  Company 
agjreed  to  supply  them  daily  with  a  cer- 
tain quantity  of  *'  genuine  good  new  milk 
of  the  best  Quality  with  all  its  cream 
on,"  and  by  which  the  vendor  warranted 
each  supply  of  milk  to  be  pure,  genuine, 
and  unEbauIterated,  and  that  attached  to 
the  chum  which  contained  the  milk  of 
which  the  milk  in  question  was  part, 
was  a  label  bearing  the  words  "war- 
ranted genuine  new  milk  with  all  its 
cream  on."  Held,  that  the  contract 
and  the  label  together  constituted  a 
written  warranty  within  the  meaning 
of  the  above  section.  {JThe  Farmers  ana 
Cleveland  Dairies  Company  Limited, 
apps.,  y.  Stevenson,  resp.  Oct.,  1890. 
Q.B.Div.)    201. 


Adulteration    of  food — Milk — Con^ 


tra^t  to  supply-'^Purchaser  paying  car* 


*s  " 


riage  from  place  of  consignmeni—**  Place 
of  delivery  within  sect.  3  of  the  Sale  of 
Food  ana  Drugs  Act  Amendment  Act, 
1879  (42  &  43  Vict.  c.  30).— Sect.  3  of  the 
Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879  (42  &  43  Vict.  c.  30)  pro- 
vides that  the  inspector  "may  procure 
at  the  placeof  delivery  any  sample  of  milk 
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in  the  course  of  delivery  to  the  purchaser  " 
for  the  purpose  of  making  an  analysis 
of  the  same.  The  appeUs^t.  a  farmer, 
who  had  entered  into  an  agreement  to 
supply  milk  to  a  dairy  company,  to  be 
"  deiivered  at  Hull/'  and  the  purchasers 
to  pay  the  carriage,  consigned  two 
chums  of  milk  fi'om  G.  to  the  pur- 
chaser at  Hull,  where  on  its  arrival  at 
the  station  samples  were  taken  by  the 
respondent,  and  on  analysis  were  found 
to  DC  adulterated.  The  appellant  was 
convicted  and  fined :  Held,  that  the  con- 
viction  was  right;  that  Hull  was  the 
place  of  delivery,  and  not  C,  although 
the  purchasers  had  paid  the  carrii^  of 
the  milk  from  the  latter  place.  (Fushie, 
app.  V.  Evingtonf  iniormant.  Feb., 
1892.    Q.B.Div.)    481. 

Salb  op  Food. — AduUeralion  of  food — Milk 
— Particulars  of  offence — Sale  of  Food 
and  Drugs  Acts,  1875, 1879  (38  &  39  Vict 
c.  63,  «.  6  ;  42  «fe  43  Vict  c.  30),  t .  10.— 
Sect.  10  of  the  Food  and  Drugs  Act 
Amendment  Act,  1879,  provides  tiiat  in 
all  prosecutions  under  the  Sale  of  Food 
and  Drugs  Act,  1875,  there  shall  be  stated 
on  the  summons  to  appear  before  the 
magistrate  **  particulars  of  the  offence 
or  offences  against  the  said  Act  of  which 
the  seller  is  accused."  A  summons  was 
served  on  the  appellant,  in  which  it  was 
stated  that  he  '*  on  the  30  th  day  of  June, 
1892,  at  Salford,  in  the  borough  afore- 
said, did  then  and  there  seU  to  Henry 
Bider"  (the  respondent),  "and  to  the 
prejudice  of  Henry  Bider,  one  pint  of 
milk,  which  was  not  of  the  nature,  sub- 
stance,  and  quality  of  the  article 
demanded  by  such  purchaser.'*  Held 
(reversing  the  decision  of  the  magis- 
trate), that  the  appellant  could  not  be 
convicted,  as  the  summons  did  not 
sufficiently  state  the  particulars  of  the 
offence  of  which  he  was  accused  to  meet 
the  requirements  of  sect.  10;  that  the 
defect  could  not  be  cured  by  an  oral 
communication  to  the  appellant  of  the 
nature  of  the  adulteration  complained 
of;  and  that  the  appellant  having  ap- 
peared before  the  magistrate  only  to 
Srotest  against  his  jurisdiction  was  not 
ebarred  from  setting  up  the  insuffi- 
ciency of  the  particulars.  (Bames,  app. 
V.  Elder,  resp.  Oct.,  1892.  Q.  B.  Div.) 
623. 


Adulteraiion  of  food — MiUe — Waier 


master  no  defence — 38  Jt  39  VicL  1 6 
(Sale  of  Food  and  Dru^s  Act,  1873i,i.i 
— The  servant  of  a  milk  nkna. 
employed  by  his  master  to  sdl  silk, 
adulterated  it  with  water.  The  maaar 
was  convicted  as  the  seller  of  the  aM- 
terated  milk  under  sect.  6  of  tbeSakd 
Food  and  Drugs  Act,  1875,  and  fined  tk 
full  penalty  of  20{. :  Held,  that  Uieea- 
viction  was  right,  whether  the  maater 
did,  or  did  not,  connive  at  the  ofian. 
although  the  entire  absence  of  e(s- 
nivance  on  his  part  mi^ht,  in  the  d» 
cretion  of  the  convicting  magistnti*,  bt 
a  ground  for  a  mitigation  of  uie  peBahj. 
(Broton,  app.  v.  Foot^  resp.  Jszl,  1^ 
Q.B.Div.)    509. 


Adulteration  of  food — Skimviei  mQ 


sold  <is  condensed  miUc — Label  om  srtiA 
—  Disclosure  of  alteration  —  Food  ssi 
Drugs  Act,  1875  (38  <fr  39  Vict  c.  63).  «.i 
7,  and  9.->By  sect.  6  of  the  Food  td 
Drugs  Act,  1875,  it  is  provided  tbi^ 
*'  No  person  shall  sell  to  the  -^njaSst 
of  the  purchaser  anj  article  d  fboi 
&c.,  which  is  not  of  the  nature,  ■Db> 
stance,  and  quality  of  the  article  d^ 
manded,"  &c.  By  sect.  7,  "No  pena 
shall  sell  any  compound  article  of  food.' 
&c.,  **  which  is  not  composed  of  infp*' 
dients  in  accordance  with  the  deaad 
of  the  purchaser,"  Ac.  By  sect  9,  "i> 
person  shall  with  the  intent  that  tk 
same  may  be  sold  in  its  altered  tia^ 
without  notice,  abstract  from  anyaitide 
of  food  any  part  of  it  so  as  to  s&d 
injuriously  its  quality,  subetanoe,  s 
nature,  and  no  person  shall  sell  anj 
article  so  altered  without  making  £^ 
closure  of  the  alteration  under  a  pw^T 
in  each  case,'*  &c.  The  respondeat  sM 
to  the  appellant  a  tin  of  skimmed  buIl 
which  purported  to  be,  and  was  sold  » 
marked  upon  a  label  upon  the  tie. 
**  Condensed  Milk."  On  another  part  d 
the  label,  in  smaller  print  it  stated  tbi. 
"  this  tin  contains  skimmed  milk."  is 
to  whether  there  had  been  a  sniBcieB^ 
disclosure  within  the  meaning  of  sect  $ 
of  the  Food  and  Drugs  Act :  Held,  tlu: 
the  label  on  the  tin  was  a  disclosivc  <^ 
the  contents  of  the  tin.  and  the  appeal 
was  dismissed.  (Jones,  app.  v.  virU, 
resp.    June,  1893.   Q.  B.  Div.)   6H 


See  also  sub  **  Justices." 


added  by  servant  employed  to  sell — Con- 
viction of  master  —  Non-connivance  of 


Salmon  Fishery  Acts.  See  sub  "  Fiabe^ 
Acts,"  sub  "  Fishery  Board,"  and  #i* 
**  Justices." 
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School  Board. — hnpriaonnient  of  member 
of  hoard  for  *'  crime  " — Crimimil  con- 
spiracy in  Ireland — Conviction  by  cowrt 
of  summary  jurisdiction — Vacatina  office 
— Elem^tary  Education  Act,  1870  (33  ^  34 
Vict.  c.  75),  ached,  2,  part  1,  r.  14 — Cri- 
minal Law  and  Procedure  (Ireland)  Act, 
1887  (50  &  51  Vict.  c.  20).— Rule  14  of 
8ched.  2,  part  1,  of  the  Elemental^ 
Education  Act,  1870,  provides  that,  "  if 
a  member  of  the  School  Board  .  .  . 
is  punished  bj  imprisonment  for  any 
crime  .  .  .  such  person  shall  cease 
to  be  a  member  of  the  School  Board,  and 
his  office  shall  thereupon  be  vacant." 
The  plaintiff,  who  was  a  member  of 
a  school  board,  was  found  guilty,  in 
Ireland,  by  a  court  of  summary  juris- 
diction holden  under  the  provisions 
of  the  Criminal  Law  and  I'rocedure 
(Ireland)  Act,  1887,  of  having  taken  part 
in  a  criminal  conspiracy  to  intenere 
with  the  administration  of  the  law,  and 
suffered  imprisonment  without  hard 
labour  for  such  offence : — Held,  that  the 
offence  for  which  the  plaintiff  had  been 
punished  was  a  "crime"  within  the 
meaning  of  the  above  inile,  and  that  the 
plaintiff  bavins  suffered  punishment  by 
imprisonment  for  such  crime,  thereby 
ceased  to  be  a  member  of  the  board, 
and  his  office  had  become  vacant. 
(Conybeare  v.  The  London  School  Board. 
Oct.,  1890.   Q.B.  Div.)    191. 

Soliciting  to  Ooxspibb  to  Cheat.    See 
"  Conspiracy  to  Cheat  and  Defraud." 

Special  Case.    See  sub  "  Justices." 

Qv£8tion  of  law.   See  sub  "Practice." 

Refusal  to  state.  See  sub  "  Practice." 


Spinnixg  House — Vice-ChanceUor^s  juris- 
diction.   See  svh  "  Practice." 

Standing  Joint  Committee — Police  rates. 
See  sub  "  County  Council." 

Statutory  Duty. —  Breach  of  a  specific 
remedAf.    See  sub  "  Indictment." 

Stifling  Prosecution  —  Agreement  — 
Validity  —  Execution  of  deed  —  Public 
policy. — An  action  was  brought  by  a 
married  woman  to  set  aside  a  mortga|ee 
of  her  property  to  the  defendants,  wno 
were  the  ti^stees  of  a  land  society,  to 
secure  money  which  had  been  misappro- 
priated by  ner  husband,  who  was  the 
secretary  of  the  society,  on  the  ground 
that  the  security  was  given  under  threats 
of  a  criminal  prosecution  against  her 
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husband :  Held,  that  the  burden  was  on 
the  plaintiff  to  prove  pressure  or  undue 
influence,  neither  of  which  had  been 
substantiated;  and  that  consequently 
her  action  could  not  be  maintainea. 
Williams  v.  Bayley  (14  L.  T.  Rep.  N.  S. 
802;  L.  Rep.  IE.  &  1.  App.' 200) 
explained.  Decision  of  Kekewich,  J. 
(63  L.  T.  Rep.  N.  S.  376)  reversed. 
(McClatchie  v.  Haslam.  Dec.,  1891,  Ct. 
of  App.)    402. 

Agreement — Validity  —  Illegal  con- 


sideration.— C,  the  secretary  of  a  build- 
ing society,  misappropriated  various 
sums  received  by  him  in  that  capacity. 
Upon  those  frauds  coming  to  the  know, 
leage  of  the  directors  of  the  societjr 
they  required  C,  under  threats  of  crimi- 
nal proceedings  for  embezzlement,  to 
make  good  his  defalcations  by  a  specified 
day.  C.  then  applied  to  the  plaintiffs, 
who  were  his  r^tives,  for  assistance, 
and  mentioned  that  he  was  in  danger  of 
being  prosecuted.  The  plaintiffs  there- 
upon gave  a  written  undertaking  to  the 
society  to  make  good  the  greater  part  of 
the  debt  due  from  C,  the  expressed  con- 
sideration beinff  the  forbearance  of  the 
society  to  sue  nim  for  the  amount  for 
which  the  plaintiffs  made  themselves 
responsible.  In  pursuance  of  that 
undertaking  the  plamtiffs  gave  two  pro- 
missoiT  notes  to  the  society,  and  de- 

g>sitea  certain  deeds  with  it  as  col- 
teraJ  security.  The  plaintiffs  in  giving 
the  undertaking  were  actuated  by  the 
desire  to  prevent  the  prosecution, 
and  this  was  known  to  the  direc- 
tors of  the  society.  The  plaintiffs 
brought  an  action  against  the  society 
for  a  declaration  that  the  promissory 
notes  and  the  deposit  of  deeds  were  void, 
on  the  groimd  that  they  were  ^ven  upon 
an  illegal  consideration:  Hda,that  the 
consideration  for  the  agreement  being 
the  forbearance  of  the  society  to  take 
criminal  proceedings  against  C.  was 
illegal;  that  the  agreement  which  was 
founded  upon  it  was  therefore  void ;  and 
the  plaintiffs  were  entitled  to  succeed  in 
their  action.  Decision  of  Williams,  J. 
{ante,  p.  334 ;  65  L.  T.  Rep.  N.  S.  314 ; 
(1891)  2  Ch.  587)  affirmed.  (Jones  v.  The 
Merionethshire  Permanent  Benefit  Build- 
ing Society.  Dec.,  1891.  Ct.  of  App.) 
389. 

See  also  sub  **  Compounding  Mis- 


demeanoui*." 

SuHMABY  Jurisdiction.    See  sub  "Jus- 
tices." 
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SuHHAST     Pboceedinos  —  Alternative    . 
offences.    See  sub  **  Practice." 

Summons. — Two    or  more    offences.      See 
8ub  "  Practice." 

Trade  Description.    See  aub  "  Merchan-   i 
dine  Marks  Act.'*  ; 

Trade  Refuse. — Removal  of  askes.    See   | 
sub  "  Practice." 

Trade    Union. — Meaning    of  term.      See 
sub  "Intimidation."  ' 

Trial    by   Jury. — Right  to  claim.     See   i 
sub  "  Justices." 

Unlawful   and    Carnal  Knowledge.    ! 
See    sub    "  Criminal  Law  Amendment 
Act "  and  sub  *'  Evidence."  I 


Unlawful  Assembly. — Assembly  of  per^ 
sons  for  lawful  object — Commission  of 
acts  likely  to  lead  to  breach  of  the  peace 
— Ignorance  as  to  effect  of  so  doing — 
Sufficiency  of  evidence  to  support  convic- 
tion.— The  marching  of  nine  men,  carry- 
ing with  them  musical  instruments,  upon 
a  Sunday  through  the  public  streets  of 
a  town  (in  which  town  processions  other 
than  those  of  Her  Majesty's  naval,  mili- 
tary, and  volunteer  forces  ai-e  pi-ohibited 
from  taking  place  on  Sunday,  if  accom- 

Sanied  by  instrumental  music)  is  no  evi- 
ence  of  an  unlawful  assembly  (although 
the  so  marching  is  calculated  to  and 
does  excite  others  to  the  commission  of 
a  breach  of  the  peace,  if  such  men 
do  not  know  that  these  acts  were 
calculated  to  lead  to  a  breach  of 
the  peace.  But,  qutere,  whether 
where  two  or  more  persons  are  assem- 
bled toother  in  pursuit  of  a  com- 
mon object,  lawful  in  itself,  and  in  the 
carrying  out  of  such  object  do  some- 
thing wnich  may  lead  to  a  breach  of  the 
peace  (or  which  is  calculated  to  lead 
others  to  believe  that  a  breach  of  the 
peace  will  be  committed),  such  assembly 
does  not  amount  at  common  law  to  an 
unlawful  assembly.  {Reg.  v.  Clarkson 
and  others.    Jan.  1892.     C.  C.  R.)     483. 


Unlawful  Wounding. —  Conviction  ft 

ict.    S( 


a>ssault — Plea  of  autrefois  convict. 
sub  "  Practice." 


or 
ee 


Unsound    Meat. —  Exposure  for   sale  —  | 

Seizure  before  exposure — Meat  prepared  \ 

for  sale — LiabilUy  of  person  xn  whose  \ 

possession  same  foundr— Public   Health  \ 

Act,  1875  (38  &  39  Vict.  c.  55),  ss.  116,  ' 

117. — The  respondent,   a  butcher,  pur-  | 


chased  a  cow,  which  he  knew  to  be  nsfii 
for  the  food  of  man.  He  slan^btKod 
the  beast,  and  was  aboat  to  dress  it  ior 
human  food,  when  it  was  seized  bj  a. 
inspector  of  nuisances  and  oondrasBed 
by  a  justice  as  unfit  for  the  food  of  BsaiL 
An  information  was  laid  af^ainst  th? 
respondent  for  having  Uie  unsound  wai 
in  his  possession  for  the  purpose  of  pz«> 
paration  for  sale  and  intended  for  tk 
food  of  man.  The  justices  dismiiwri 
the  information  on  the  ground  that  the 
respondent  had  not  actnaU j  expoaed  the 
meat  for  sale:  Held,  that  the  jnstics 
were  wrong,  as  a  person  -who  has  xa- 
sound  meat  in  his  possession  with  the 
intention  of  selling  the  same  for  the 
food  of  man  is  guilty  of  an  offence  under 
sect.  117  of  the  PubUc  Health  Act,  IS:^ 
although  he  may  not  have  actually  ex- 
posed the  meat  lor  sale.  Vinier  t.  Hiai 
(48  L.  T.  Eep.  N.  S.  359;  10  Q.  R  Kt. 
63)  distinguished.  [MaUinmon^  app.  t. 
Carr,  resp.  Oct.,  1890.  Q.  B.  Dix. 
220. 

Vaccination. — Orderfor — Non-compliaMM 
— Summary  proceedings — Auihrnty  ^' 
vaccination  officer — Further  mroe^dimft 
— Regulations  of  the  Local  wn>emmni 
Boam  1874,  art.  16 — VacdtitiHon  Act 
1867  (30  &  31  Viet.  c.  84),  s.  31.— B,  a 
vaccination  officer,  acting  under  the 
dii'ections  of  and  on  behalf  of  the 
Beigate  Board  of  Guardians,  obtained 
an  order  requirinff  K.  to  have  his  child 
vaccinated.  K.  £dled  to  eomply  with 
this  order,  whereupon  B.  sommcxied  hia 
before  the  justices  under  sect.  31  of  30  A 
31  Vict.  c.  84,  requiring  him  to  show 
some  reasonable  grounds  for  his  omiasks 
to  carry  the  said  order  into  effect.  The 
justices  refused  to  make  any  order  m 
the  ground  that  it  was  necessary  for  B^ 
under  sect.  31  of  the  Vaccination  Act 
1867,  and  art.  16  of  the  Local  Goveni- 
ment  Board  Regulations,  1874,  befoie 
taking  out  the  summons  on  K.'s  non- 
compliance with  the  order  made  on  him. 
to  have  reported  the  matter  to  the  board 
of  guardians  and  to  have  obtained  their 
further  instructions,  and  that  there  wsa 
no  evidence  before  them  that  he  had 
done  so.  Held,  that  the  words  "  farther 
proceedings"  in  art.  16  of  the  Local 
Groveiimient  Board  Regulations,  1874.  do 
not  apply  to  proceedings  taken  under 
sect.  31  of  the  vaccination  Act,  1867,  for 
the  imposition  of  a  penalty  on  non-com- 
pliance with  a  vaccination  order,  except 
where  a  penalty  has  already  been  ira- 
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posed  and  it  is  sought  to  impose  a  fresh 
penal^  in  respect  thereof.  {Beg.  v. 
jSrocklehunt  and  others.  Nov.,  1891. 
Q.  B.Div.)    409. 

Justices — Bemeated   fines — Previous 

cwiviction — Fresn  order  of  justices  neces^ 
sary  each  time — Vaccination  Act,  1867 
(30  &  31  Vict.  c.  84),  ss.  29,  31— 
Vaccination  Act,  1871  (30  &  31  Viet, 
c.  84),  ss.  20,  81  —  Vaccination  Act, 
1871  (34  <fe  35  Vict.  c.  98),  s.  11.— 
A  question  was  raised  under  the  Vac- 
cination Act,  1867  (30  &  31  Vict.  c.  84) 
as  to  whether  repeated  fines  can  be  im- 
posed on  a  person  for  continued  dis- 
obedience to  an  order  to  vaccinate  a 
child.  Sect.  31  of  the  Vaccination  Act, 
1867,  provides  as  follows :  "  If  the  infor- 
mation be  given  to  a  justice  that  a  child 
under  the  age  of  fourteen  years  has  not 
been  successfully  vaccinated,  and  that 
notice  has  been  given  to  the  parent  of 
such  child  to  procure  its  bemg  vac- 
cinated, and  this  notice  has  been  dis- 
regarded, the  justice  may  summon  such 
parent  to  appear  with  the  child  before 
nim,  and  if  tne  justice  shall  find  upon 
e  lamination  that  the  child  has  not  been 
vaccinated,  he  may,  if  he  thinks  fit,  make 
an  order  directing  the  child  to  be  vac- 
cinated within  a  certain  time ;  and  if  at 
the  expiration  of  such  time  the  child 
shall  not  have  been  vaccinated,  the 
person  upon  whom  such  order  shall  have 
been  maide  shall  be  proceeded  against 
summarily,  and  unless  he  can  show 
some  reasonable  eronnd  for  his  omission 
to  carry  the  orckr  into  effect,  shall  be 
liable  to  a  penalty,  &c."  Held,  that 
after  conviction  it  is  necessary  to  obtain 
another  order  for  the  vaccination  of  the 
child,  before  the  parent  can  be  again 
fined  for  disobedience.  (Beg.r.  Sir  nm. 
Pink  and  others,  Justices  of  "Portsmouth. 
Feb.,  1892.    Q.  B,  Div.)    523. 

Vagbanct. — See  sub  "  Gaming." 

Valuable  Sbcubity. — Bill  of  exchange. 
See  sub  "  Larceny." 

Vkbdict.  —  Inconsistent  findings.  See 
sub  "  False  Pretences." 

Vktebinabt  SuBaEONS.  —  Qualification. 
See  sub  "  Misrepresentation." 

Vexatious  Indictments  Acts.  —  See 
"  Practice." 

Weights  and  Mbasubes. — Bread — Sale 
otherwise  than  by  weight — Conviction — 
6  <£•  7  Wm.  4,  c.  37,  ss.  4  and  7—52  &  53 


Vict.  c.  21,  s.  32. — A  customer  was  served 
with  a  loaf  of  bread  by  the  appellant's 
son  from  a  cart  belonging  to  uie  appel- 
lant and  of  which  the  son  was  in  charge. 
The  loaf  was  not  weighed  at  the  time  of 
sale  thereof  nor  did  the  purchaser  require 
that  such  should  be  done,  but  it  was 
afterwards  found  to  be  of  short  weight. 
The  appellant  was  convicted  under  sect.  4 
of  6  &  7  Will.  5,  c.  37,  which  provides 
that  bread  shall  not  be  sold  otherwise 
than  by  weight :  Held,  that  the  convic- 
tion was  right  and  that  the  Weighte 
and  Measure  Act,  1889  (52  &  53  Vict, 
c.  21),  as  affecting  6  &  7  Will.  4,  c.  37, 
only  applies  to  sect.  7  of  that  Act,  and 
only  to  such  part  of  such  section  as 
relates  to  a  baker  refusing  to  weigh 
bread  purchased  of  him.  {Copeland  v. 
WaUeer.    June,  1891.    Q.  B.  Div.)    331. 

Post-office — Postmaster  carrying  on 

other  trade  requiring  weights  and  scales 
— Post-office  scale  unjust — Bight  of  in- 
spector to  seize — Jurisdiction  of  justices 
—Weightsand  Measures  Act,  1878(41  &  42 
Viet.  c.  49),  ss.  25,  59. — A  postmaster, 
who  also  carried  on  the  business  of  a 
bakery,  was  summoned,  under  sect.  25 
of  the  Weighte  and  Measures  Act,  1878, 
for  having  in  his  possession  for  use  for 
trade  an  imjust  scale;  this  scale  was 
supplied  by,  and  was  the  property  of, 
the  r'ostmaster- General,  and  was  on  the 
same  counter  as  that  on  which  the  bread 
was  sold.  There  were  in  the  shop  no 
weighte  or  scales  suitable  for  the  weigh- 
ing of  bread  except  the  Post-office 
weighte  and  scales,  though  by  stetute 
it  was  necessary  to  sell  the  bread  by 
weight,  and  to  have  weighte  for  that 
purpose.  There  was  no  suggestion  that 
the  postmaster  knew  that  the  scale 
was  unjust,  or  that  he  had  used  it  for 
the  purposes  of  his  trade  :  Held  (making 
absolute  a  rule  for  a  prohibition),  that 
Post-office  weighte  and  measures,  sup- 
plied by  the  Post-office  for  post-office 
purposes,  are  not  within  the  operation 
of  the  Weights  and  Measures  Act,  1878, 
and  that  consequently  the  justices  had 
no  jurisdiction  to  enter  on  the  inquiry. 
(Beg.  V.  The  Jttstices  of  Bromley.  Dec., 
1889.    Q.  B.  Div.)    61. 


Sale  of  coal  in  sacks — Weighing  same 

on  delivery — Bepresentation  of  weiaht  by 
seller's  servant  —  Liability  of  seller  — 
ShoH  weight— 62  &  53  VicL  c.  21,  s.  29 
(1)  (2). — The  respondent,  a  greeni^rocer 
and  coal  dealer,  was   in  the  habit  of 
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having  coal  bix>ught  to  his  premiges  in 
sacks,  which  were  weighed  in  the  pre- 
sence of  his  servant  and  left  on  the 
premises  for  the  purpose  of  sale  and 
delivery  to  his  customers.  Having  re- 
ceived oi*ders  for  5cwt.  of  coal,  the 
I'espondent  directed  his  servant  to  deliver 
the  same  to  customers  who  had  ordered 
them.  The  servant  accordingly  took  five 
sacks  of  coal,  believing  each  sack  to 
contain  Icwt.,  and  placed  them  in  his 
master's  cart,  and  wnilst  on  his  way  to 
deliver  them  to  the  customers  he  was 
stopped  by  an  inspector  of  the  London 
County  Council,  the  local  authority,  who 
asked  him  what  weight  each  sack  con- 
tained, to  which  he  replied  "  Icwt."  On 
being  weighed  by  the  inspector,  a  de- 


ficiency was  found  in  the  weight  o!  kcr 
of  the  sacks :  Held,  that  the  regpcmdatt, 
the  seller  of  the  coal,  was  not  fiabie 
under  sect.  29,  sub-sect.  2,  of  the  W^fats 
and  Measures  Act,  1889  (52  &  53  Tiet 
c.  21),  as  there  was  no  representation  bj 
him  of  the  weight,  and  tnat  the  aeacyvA 
was  not  liable,  as  he  was  not  the  sdkr 
of  the  coal.  MuUins  v.  CoUine  (L.  Bep. 
9  Q.  B.  292 ;  43  L.  J.  67,  M.  C.)  referred 
to  and  distinguished.  {BoberU,  app.  t. 
Woodward,  resp.  July,  1890.  Q.  B. 
Div.)     139. 

Weights   and  Measubss.  —  Ahsewe  i 
penalty.     See  sub  "  Jiutioes." 

Appeal.    See  suh  "  Practice."' 

Witness.    See  mh  "  Evidence." 


